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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTHJUDICIAL CIRCUIT o -0
) (. 2, /Cf)
* Cyrithia Hall; Ronald R. Ballentine, ) Civil ActionNo.: 2012-CP-40-7313 5~ @ &
: ) o 7 T
Plaintiffs, ) o 5 =
) 4 ORDER o YO
v. ) vE B TG
~ o ) oz = 4
Green Tree Servicing, LLC, f/k/a Green ) e o T
Tree Financial Servicing Corp., ) ) D
) heel
Defendant. )
)
This matter came before the Court onJ aﬁuary 30,2013, on the Motion to Dismiss pursuant to
Rule 12(b)(1), SCRCP, or, in the Alternative, to Stay Pending Mandatory Arbitration filed by
Defendant Green Tree Servicing LLC, f/k/a Green Tree Financial Servicing Corp. (“Green Tree”).
Present at the hearing were Brian Boger, Esquire, and Jessie White, Esquire, counsel for Plaintiffs
Cynthia Hall and Ronald R. Ballentine (“Plaintiffs”), and Rick Mendoza, Esquire, and Kyle Brannon,
Esquire, counsel for Green Tree. After considering the law, the briefs filed by the parties, the
arguments of counsel, and all matters submitted, Green Tree’s Motion to Dismiss is GRANTED in
part,
FACTS
On or about July 6, 1999, Plaintiffs executed and delivered to Green Tree a contract under
which Green Tree provided financing to Plaintiffs to enable them to purchase a 1999 Redman
- Manufactured Home (“the Contract”). The Contract provides the following provision with réspect to
arbitration: _
ARBITRATION OF DISPUTES AND WAIVER OF JURY TRIAL
a, Dispute Resolution. Any controversy or claim between or among
you and me or our assignees arising out of or relating to this Contract
or any agreements or instrument relating to or delivered in connection
. with this Contract, including any claim based on or arising from an
alleged tort, shall, if requested by either you or me, be determined by
arbitration, reference, or trial by a judge as provided below. A
controversy involving only a single claimant or claimants who are
related or asserting claims arising from a single transaction, shall be
determined by arbitration as described by below. . . YOU AND I
AGREE AND UNDERSTAND THAT WE ARE GIVING UP @/&
THE RIGHT TO TRIAL BY JURY, AND THERE SHALL BE !

NO JURY WHETHER THE CONTROVERSY OR CLAIM IS

=l

1 SCANNED
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DECIDED BY ARBITRATION, BY JUDICIAL REFERENCE,
OR BY TRIAL BY A JUDGE. '

b. Arbitration. Since this Contract touches and concerns interstate
commerce, an arbitration under this Contract shall be conducted in
accordance with the United States Arbitration Act (Title 9, United
States Code) . . . . A

Plaintiff stopped making monthly payments under the Contract, constituting a default. On May 16,
2012, Green Tree repossessed the manufactured home and on June 11, 2012, Green Tree sold the
home. On October 30, 2012, Plaintiffs filed a Complaint against Green Tree alleging four causes of
action: (1) Breach of Contract; (2) Violation of Claim and Delivery Proceedings, S.C. Code Ann.
§ 15-69-10, et seq. (Rev. 2005); (3) Violation of Notification Provisions, S.C. Code Ann. § 36-9-601,
et seq. (Rev: 2003); and (4) Unjust Enrichment. Green Tree filed its Motion to Dismiss, or, in the
Alternative, to Stay Pending Mandatory Arbitration on November 29, 2012.
DISCUSSION

Green Tree claims this Court lacks subject matter jurisdiction pursuant to Rule 12(b)(1),
SCRCP, because each claim in Plaintiff's Complaint is subject to binding arbitration. “Subject
matter jurisdiction refers to the court’s power to hear and determine cases of the general class to
which the proceedings in question belong.” Bardoon Properties, NV v. Eidolon Corp., 326 S.C. 166,
169, 485 S.E.2d 371, 372-73 (1997). This Court lacks subject matter jurisdiction over the Breach of
Contract claim and Unjust Enrichment claims because they are subject to arbitration. This Court has
subject matter jurisdiction over Plaintiffs’ Violation of Claim and Delivery Proceedings and.
Violation of thifiéation Provisions claims beécause they are not subject to binding arbitration.

There is no question that arbitration is favored in South Carolina. See McMillan v. Gold Kist,

Inc., 353 8.C. 353, 359, 577 S.B.2d 472, 485 (Ct. App. 2003). Any “ambiguities as to the scope of

the arbitration clause itself [should be] resolved.in favor or arbitration.” Stokes v. Metropolitan Life
Ins. Co., 351 S.C. 606, 610, 571 S.E.2d 711, 714 (Ct. App. 2002)(quoting Volt Information Sciences,
Inc. v. Board of Trustees of Leland Stanford Junior University, 489 U.S. 468 (1989)). “Arbitration is
a matter of contract, and a party cannot be required to submit to arbitration any dispute that the party

has not agreed to submit.” Chassereau v. Global-Sun Pools, Inc., 363 S.C. 628, 632, 611 S.E.2d 308,

. 307 (Ct. App. 2005)(citing Zabinski v: Bright Acres Assoc., 346 S.C. 580, 596, 553 S.E.2d 110, 118

(2001)). 4
Plaintiffs’ Complaint alleges Green Tree failed to remit proper notification pursuant to S.C.

Code Ann. § 36-9-601, et seq. or follow procedures set forth by statute before engaging in self-help
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remed1es Because Gree"‘T ‘e lepossessed and sold Plamtlffs’ manufactured home, the following

paragraph of the Contraet is apphcable

d. Selt,‘-Help,‘ Foreclosure, and Provisional Remedies. The
provisions_of this paragraph shall not limit any rights that you or I
may have to exercise self-help remedies such as set-off or
repossession, to foreclose by power of sale . . . before, after or curing
the pcndency of any arbitration . . . . Neither the obtaining nor the
exercise of any such remedy shall serve as a waiver of the right of
either you or me to demand that the related or any other dispute or
- controversy.” bg determmed by a:bltratxon as provided above
Empha31s added) o -

g Plamtlffs contend thCII‘ clalm agalnst Green Tree for fallure to provnde reasonable notification prior

to rep.ossessmnof the home are not “felated™ or “other dlsputes as provided in the Contract because

they are statutorily based; therefore, they are beyond the scope of mandatory arbitration. Plaintiffs
further claim thdt whether they were denied reasonable notification is a question for this Court to
determine and the interests of justice and judicial economy would suffer if Plalntlffs claims are
severed from the violations and forced into a foreign forum. Green Tree claims the Contract permits

récdvery throhgh remedies such as repossession and disposition of the collateral while coextensively

B protectmg Grecn Tree s right to demand arbitrationas to all-other claims.

Plamtlﬁs V101anon of Clalm and’ Dehvery Proceedmgs and Vlolatlon of Notification

'Pf0V1s10ns~~c1a1ms are statutorily based. See:Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth,

Inc., 473 U.S. 614, 626-27 (1985). Under the Federal Arbitration Act (FAA), “statutory claims may
be the subject of an arbitration agreement ? Gilmer v. Interstate/Tohnson Lane Corp., 500 U S.

20, 26 (1991). “By agreemg to arbitrate a statutory claim, a party does not forgo the substantive

‘rights afforded by the statute; it only submits to their resolution in an arbitral, rather than a judicial,

forum.” Mitsubishi. Motors Corp., 473 U.S. at 628, There is no provision in the arbitration

: “agreem:ent that indieates Plaintiffs agreed to arbitrate statutory claims. Therefore, Plaintiffs’
- Vlolatlon of Clalm and Delivery. Proceedmgs and Violation of Notification Provisions claums are not

"%ubJ ect to arbnratlon

This Court finds Plaintiffs’ Breach of Contract and Unjust Enrichment clalms arise out of or

are related to the Contract. The Contract states that all controversies or claims arising out of or
relating to the Contract involving a single claimant; or claimants who are related or asserting claims
from a single transaction shall be resolved by arbitration. This is an action where the Plaintiffs are

related and are asse_rti.ng claims arising from a single transaction. Cynthia Hall is Ronald

Ballentine’s-daughter and the claims arise from a transaction involving the same manufactured home.
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Therefore, this Court lacks subject matter jurisdiction over Plaintiffs’ Breach of Contract and Unjust
Enrichment claims because those claims are subject to mandatory arbitration.

Plaintiffs further challenge the validity of the arbitration clause on the basis that it is
unconscionable. Plaintiffs claim they entered into a consumer credit transaction with Green Tree
without knowingly and intelligently understanding their rights and obligations under the agreement.
Plaintiffs contend: (1) they were inexperienced persons who did not possess the business judgment
necessary to be aware of the implications of an arbitration clause; (2) they did not have an attorney
present to explain the agreemeﬁts; and (3) Green Tree is a highly experienced lender and/or servicer
with vastly superior bargaining power. Plaintiffs rely on the Consumer Protection Code, S.C. Code
Ann. § 37-1-101, et seq., which was enacted to “further consumer understénding of the terms of
credit transactions . . ..” S.C. Code Ann. § 37-1-102.

“The trial court should determine the threshold validity of the -arbitration agreement.”
Sihpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 23, 644 S.E.2d 663, 667 (2007); See S.C. Code
- Ann. § 15-48-20. The Plaintiffs claim, pursuant to Section 36-2-302, that because the arbitration
clause is unconscionable, this Court ‘should allow Plaintiffs to present evidence as to the issues
involved in this lawsuit rather than submit them to arbitration. Section 36-2-302(2) provides that
when it is claimed or appears that a clause is unconscionable, “the parties shall be afforded a
reasonable opi;ortunity to present evidence as to its commercial setting, purpose and effect to aid the
court in making the determination.” This Section does not permit all claims in the lawsuit to be
heard by the Court; rather, it permits the Court to hear evi(ience on the issue of Iunconscionability as
it relates to the arbiiraﬁon clause.

“Unconscionability has been recognized as the absence of meaningful choice on the part of
one party due to one-sided contract provisions, together with terms that are so oppressive that no
reasonable person would make them and no fair and honest 'person would accept them.” Carolina
Care Plan, Inc. v. United HealthCare Services, Inc., 361 S.C. 544, 554, 606 S.E.2d 752, 757 (2004).
A court may refuse to enforce or limit the application of an arbitration clause, in whole or in part, if it
finds as a matter of law that the clause was unconscionable at‘the time it was made. See Simpson,
373 S.C. at 25, 644 S.E.2d at 668. '

Plaintiffs essentjally argue the Contract is an adhesion contract. Where evidence suggests
“that the contract at issue is an adhesion contract, and the arbitration clause itself appears to be
adhesive in nature,” the presurhption in favor of arbitration clauses will be substantially weakened.

- Id. at 26, 644 S.E.2d at 669. “[A]n adhesion contract is a standard form contract offered on a ‘take-
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it-or-leave-it’ basis with terms that are not negotiable.” Id. at 26-27, 644 S.E.2d at 669-70.
However, even if the Contract is an adhesion contact, it is not unconscionable ﬁer se, See Lackey v.
Green Tree Fin. Corp., 330 S.C. 395, 395-96, 498 SE.2d 898, 902 (Ct. App. 1998). The
“standardization of forms for cohtracts is a rational and economically efficient response to the
rapidity of market transactions and the high costs of negotiations.” Id. (quoting Goodwin v. Ford
Motor Credit Co., 970 F.Supp. 1007, 1015 (M.D. Ala. 1997)). Therefore, without other evidence of
unconscionability, the arbitration clause“w_ill not be invalidated solely on the basis there is an
adhesion contract.

To support‘their claim that the arbitration clause is unconscionable, Plaintiffs argue Green
Tree is a highly experiénced lender and/or sc&icer with vastly superior bargaining power.. “[A]
finding of unconscionability simply cannot be based on the mere fact that one party to the contract is
larger than the other.” Stedor Enterprises, Ltd. v. Armtex, Inc., 947 F.2d 727, 733 (4™ Cir. 1991).
“Inequality in bargaining power alone will not invalidate an arbitration agreement.” Munoz v. Green

Tree Fin. Corp., 343 S.C. 531, 541 n. 5, 542 S.E.2d 360, 365 n. 5. (2001). A party has a duty to read

a contract and learn of its contents before signing it. See Burwell v, South Caroling Nat. Bank, 288'

S.C. 34, 39, 340 S.E.2d 786, 789 (1986)(citing J.B. Colt Co. v. Britt, 129 S.C. 226, 123 S.E. 845
(1924)). In this case, Plaintiffs failed to present evidence of inequality in bargaining power or
oppressive provisions in the agreement. The fact that Green Tree is a larger or more experienced
party is not alone sufficient to invalidate the arbitration clause.

| Plaintiffs further arguc;, they lacked a meaningful choice upon entering into the Contract with
Green Tree. To determine whether there was lack of meaningful choice, “courts should take into
account the nature of the injuries sufféréd by the plaintiff; whether the plaintiff is a substantial
business concern; the relative disparity in the parties’ bargaining power; the parties’ relative
sophistication; whether there is én element of surprise in the inclusion of the challenged clause; and
the conspicuousness of the clause.” Simpson, 373 S.C. at 25, 644 S.E.2d at 668. In Simpson, the
plaintiff signed a contract that included an arbitration clause and the South Carolina Supreme Court
concluded the plaintiff suffered an’absence of meaningful choice. The Court based its conclusion.on
several factors; including the fact the contract involved the purchase of an autorhobi]e, which is “a
necessity . . . intended for use as [plaintiff’s] primary transportation, which is critically important in
modern society.” Id. at 26, 644 S.E.2d at 663. The Court further found the plaintiff lacked sufficient
business judgment and that factor, coupled with the lack of meaningful choice, rendered the
arbitration agreem'ent'unoonscionable. Id. at 27, 644 S.E.2d at 663,

5
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The Contract between Green Tree and Plaintiffs was to finance a manufactured home, which
is considered a necessity. However, Plaintiffs failed to present any evidence, by way of affidavit or
otherwise, to support their allegations that they did not understand the agreements, did not have an
attorney present, and lacked the business judgment and sophistication necessary to understand the
implications of the provisions. Because Plaintiffs failed to meet their burden of establishing that the
arbitration agreement is unconscionable, the arbitration agreement is valid and enforceable and the
Breach of Contract and Unjust Enrichment claims should proceed to arbitration.

' Plaintiffs further claim - that even if the arbitration clause is valid, the arbitration clause
provides for forum selection. The arbitration provision provides that claims arising out of or relating

to the Contract “shall, if requested by either [party], be determined by arbitration, reference, or trial

' by judge as provided below.” Plaintiffs claim this provision allows them to elect to seek relief

N

through the judicial system and have their claims heard by a trial judge. ,

The provision Plaintiffs rely upon applies to claims that are not submitted to arbitration. In
this case, because Plaintiffs are related and asserting claims arising from a single transaction, a non-
jury trial is unavailable.

ORDER

For the reasons state above, it is therefore ORDERED that the Motion to Dismiss pursuant to
Rule 12(b)(1), SCRCP, or, in the Alternative, to Stay Pending Mandatory Arbitration filed by
Defendant Green Tree Servicing LLC, f/k/a Green Tree Financial Servicing Corp. is GRANTED in
l;art and Green Tree's Breach of Contract and Unjust Enrichment claims are to proceed to arbitration
pursuant to the Contract.

ANDIT IS SO ORDERED.

o
SON RENEE LEE
Presiding Judge

Columbia, South Carolina

May 3[ , 2013
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) ‘
COUNTY OF RICHLAND ) CASE NO: 2012-CP-40-
. ) ¢
Cynthia Hall; Ronald R. Ballentine, ; o =
. ey ~ é:_.';
Plaintiffs, ) o8 S
) COMPLAINT PE e mem
" ) o S T
. ) (URY TRIAL DEMANDEDP' = X ?'ic
Green Tree Servicing LLC, f/k/a ) : 8 e
Green Tree Financial Servicing Corp., ) .
) Mmoo
Defendant. )
)

The Plaintiffs above-named, complaining of the Defendant herein, would respectfully show

unto this Honorable Court as follows:

PARTIES AND VENUE

Plaintiff Cynthia Hall, (hereaﬁer.referenced as “Plaintiff Hall”), is a citizen and
resident of the State of South Carolina,

Richland County.

2. Plaintiff Ronald R. Ballentine, '(hereafter referenced as “Plaintiff Ballentine™), is a
citizen and resident of the State of South Carolina, Richland County.

Plaintiffs are informed and believe that Defendant Green Tree Servicing LLC,
(hereafter referenced as “Defendant”), isa iimited liability company organized and
existing under the Laws of the United States and is authorized to do business in the
State of South Carolina. ‘

4, As tﬁe Plaintiff(s) are located in Rit;,hland County, and as the Defendant does

business throughout the State of South Carolina, the Plaintiffs are informed and

believe that venue is proper in this Court.
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10.

11.

12.

" Plaintiffs are informed and believe that this Court has jurisdiction over the parties

and claims contained herein.

GENERAL FACTUAL ALLEGATIONS
Plaintiffs incorporate hereixll the above allegations as if same were set forth vgrbatim.
On March 12, 1999, Plaintiff Hall (then Cynthia Lynn J @ffcoal) was granted title to
real estate of the real property by her father, Plaintiff Ballentine, as grantor for
consideration. |
The above referenced property being located at 1050 Ballentiné Road, Blythewood,
South Carolina 29016 and recorded in the Office of thé RMC/ROD for Richland
County in Book D1290 at Page 951.
On or around June 10, 1999, Plaintiff Hall filled out a License Application for a.
mobile home, listing herself and Plaintiff Ballentine as the co-owners.
Upon information and belief, in or around July 1999, Plaintiffs entered into a credit
and sale agreement, (hercafter reference& as the “Agreement”), through which they
obtained a loan from Defendant for the purchase of a mobile home to be located on
Plaintiff Hall’s aforementioned real property at 1050 Ballentine Road.
Upon informatién aﬁd belief, by the terms of the Agreement, Defendant loaned
Plaintiffs inan amount of approximately $68,000.000 with an adjustable interest rate,
and Plaintiff Hall, as primary obligor with Plaintiff Ballentine as secondary obligor,
was to make monthly payments to Defendant.
Pursuant to the terms of the Agreement, Plaintiff Hall purchased private insurance

through Foremost in order to cover the collateralized mobile home, (hereafier
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13.

14,

15.

16.

17.

18.

referenced as the “Subject Property”), until the account that was secured by the

collateral was paid off.

In or around July 2011, Plaintiff H‘aJI called Foremost insurance company in order
to update her account so that it was no longer oﬁ an automatic withdrawal, however,
unbeknownst to Plaintiffs, said insurance was mistakenly cancelled altogether due,
upon information and belief, to a miscommunication.

In oraround October 2011, Plainﬁffs received a letter from Defendant notifying them
that Defendant had pﬁrchased placement insurance cdverage.

During March 2012, the tenants who had been leasing and providing rent on the
Subject Property to Plaintiff Hall moved out.

Plaintiff Hall and her husband began to undertake renovations on the Subject
Property in preparation for tﬁeir daughter to move in as the next tenant including, but
not limited to, replacement of the flooring, purchase of a new water heater, and
significant yard work, all of which occurred during the months of March 2012
through June 2012,

While said renovations were underway, Plaintiff Hall and her husband were spending
time in and out of the Subject Property, and their dau ghter began moving in personal
belongings. |
Although neither Plaintiffs nor the daughter were yet permanently residing in the‘ :
Subject Property during the above described renovation period, Plaintiffs and the ‘

daughter were acting on the intention of her doing so and atno point was the Subject

PrOpertjr abandoned.
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21.

22.

23.

24,

20.

Salas, that no one was coming to take the Subject Property.

On or around June 20, 2012, Plaintiff Hall received a phone call from Fairfield
Electric seeking to verify that power was to be disconnected from the Subject
Property. During this conversation, Plaintiff Hall was informed that someone had
purchased the Subject Property and had called Fairfield Electric in order to
disconnect Plaintiff’s service.

Immediately thereafter, Plaintiff Hall called Defendant to inquire into the matter and,
upon information ’and belief, was assured by an agent of Defendant, named Joseph
Upon further informétion and belief, during the above described conversation, Joseph
Salas offered to Plaintiff Hall that she could pay off the mortgage on the Subject
Property by making a payment of approximately nine thousand dollars and 00/100
cents (9,000,00). Plaintiff Hall responded that she would need to check with her
401K about getting the money out and that it would take a minimum of fourteen days
in ofder to do so. ' N

On or around June 21, 2012, Plaintiff Hall received a phone call from a neighboring
cousin who informed her that a truck was on her property and that someone appeared
to be trying to physically take the Subject Property.

flaiﬁtiff Hall’s husband immediately went to the location of the Subject Property
while Plaintiff Hall called the Richland County Sheriff’s department.

Upon information and belief, police officers arrived at the scene but explained to
Plaintiff and her husband that they were unable to prevent the Subject Property from

being taken because it was a civil matter.
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25.

26.

27.

28.

29.

Meanwhile Plaintiff Hall also called Defendant, who informed her for the first ime
that the Subject Property had in fact been sold and that Plaintiffs had no choice but

to allow the purported buyer who was then present to take it.

" Upon information and belief, Defendant claimed that the Subject Property was sold

on May 13, 2012 and that Notice of Private Sale was given on May 17, 2012,
however, Plaintiffs dispute that such notice, or any notice at all, was ever provided
to or received by either Plaintiffs as co-owners in accordance with the laws of the
State of South Carolina.

The Subject Propérty was physically removed from Plaintiff Hall’s real property at
1050 Ballentine Road by the purported buyer against the Plaintiffs’ will and upon

their objection on June 21, 2012.

Surprisingly, on or around June 25, 2012, Plaintiff Hall received a fax from the
aforementioned agent, Joseph Salas, which stated that in regards to their previously
discussed proposal, the current payoff on the account was ihirty—two thousand, eight
hundred seventy three dollars, and 49/100 cents (32,873.49), but that Defendant
would aceept nine thousand, eight hundred sixty two dollars, and 00/100 cents
(9,862.00) as settlement in full on the account if received by June 30, 2012.

Upon information and belief, Plaintiffs were not in default, but even if they had
become temporarily behind on payments, Plaintiﬁ{s were consistent in making

payments and communicating with Defendant if and when a problem in doing so

arose.
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30.

31.

32.

33.

34.

35.

36.

37.

38.

Upon information and belief, Plaintiffs dispute that Defendant was entitled to take
and sell the Subject Property, but even if Defendant possessed that right, it did not
act in accordance with the laws of South Carolina,

FOR A FIRST CAUSE OF ACTION
Breach of Contract

Plaintiffs incorporate herein the above allegations as if same were set forth verbatim.
Plaintiffs entered into the Agreement with Defendant, such agreement manifested by
words, oral or written, or by conduct for the purchase of the Subject Property.

Defendant and/or its agents made an offer for the sale of the Subject Property and the
)

. offer was accepted by Plaintiffs, resulting in a meeting of the minds.

Valuable consideration was exchanged by Defendant in the form of a loan to

Plaintiffs and secured by Plaintiffs’ repayments of said loan on the Subject Property.

" Plaintiffs have performed and continue to perform their obligations under the

contract.

In every contract, including the Agreement herein and above described, there is an

- implied covenant of good faith and fair dealing.

Defendant has breached and continues to breach this duty as indicated and alleged
above through its actions including, but not limited to, selling the Subject Propefty
without proper notice or entitlement and misrepresenting the status of Plaintiffs’
account pursuant to the Agreement.

Asa direc"t and proximate result of said breach, Plaintiffs suffered damages and

Plaintiffs are informed and believe that they are entitled to damages including,. but
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39.

40.

41.

42.

43.

not limited to, actual, incidental, consequential and special damages in an amount to
be determined by the trier of fact.

FOR A SECOND CAUSE OF ACTION-
Violation of Claim and Delivery Proceedings
(S.C. Code Ann. § 15-69-10, et seq.)

Plaintiffs incorporate herein the above allegations as if same were set forth verbatim.,
Defendant sought to recover the Subject Property from Plaintiffs by immediate
delivery. - o

Upon.infonnatjon and belief, Defendant ﬂeither initiated an action for recovery with
the Cqurt nor claimed immediate delivery by afﬁdavit at the time of issuing the
SWIMMOonS .

In an action for claim and delivery, “an affidavit must be made” (emphasis added)
pﬁsﬁmttq Section 15-69-30 by the claimant demonstrating that it has a legal interest -
m or right.to possession of the property at issue énd that the party in current
possession is wrongfully detaining said property.

Furthermore, pursuant to Section 15-69-110, if the claimant is seeking immediate
delivery or dispossession, it must demonstrate by additional affidavit that either: (1)
the party in c:ment possession effectively waived their right to a preseizure hearing,
voluntarily, intelligently and knovsArineg‘waived in writing; or (2) that the property at
issue is ‘in imminent danger of destruction ot concealment by the party in current
possession.

Whete the claimant does not seek immediate delivery upon either of the above

described affidavits pursuant to Section 15-69-110, it must serve the party in current
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45.

46.

47.

48.

49.

50.

possession, ﬁy and through the Sh‘eﬁﬁ“, the basic affidavit under Section 15-69-30 in
addition to a notice of the right to a preseizure hearing pursuant to Section 15-69-50.
As Section 15-69-70 explainé, “{t]he purpose of the preseizure hearing is to protec{:
the [party in cﬁrrent possession’s] use and possession of property fr'on; arbitrary
encroachment, and to prevent unfair or migtakén deprivations of property.”
Therefore, in such inétance, the claimant may only take action in immediate delivery
after the hearing and only upon a finding by the Court that immediate delivery is
appropriate.

Up(_)n information and belief, Plaintiffs did not waive their right to a preseizure

" hearing, and even if they appeared to have, any such waiver was not effective.

Upon information and belief, the Subject Property was neither in danger of damage
or destruction by Plaintiffs nor abandoned pursuant to Section 6-1-150.

Upon information and belief, Defendant failed to comply with the requisite
formalities in undertaking an action in claim and delivery and, as such, Plaintiffs
were entitled to have remained in possession of the Subject Property until the
appropriate procedure; were followed pursuant to Section 15-69-50.

Plaintiffs are informed and believe that, in light of due process considerations, they
are entitled to an opportunity for hearing on repossession of the Subject Property.
Plaintiffs are further informed and believe that they are entitled to damages in an
amount determined by the trier of fact to reflect the value of loss suffered as a result

of Defendant’s wrongful actions.

FOR A THIRD CAUSE OF ACTION
Violation of Notification Provisions
(S.C. Code Ann. § 36-9-601, et seq.)
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51.

52.

53.

54.

55.

56.

57.

Plaintiffs incorporate herein the above allegations as if same were set forth verbatim.
Upon information and belief, Defendant’sinterest in the Subject Property falls within
the definition of a “security interest” under Section 1-201 and is therefore subject to

the South Carolina provisions of the Uniform Commercial Code, (“Code” hereafter),

as enacted.

Upon information and belief, Defendant had a right to possession and disposition of

the Subject Property pursuant to Section 36-9-609, however, said right must be
exercised in good faith by adherence to the procedures outlined in the Code
including, but not limited to, providing Plaintiffs with notice. |

The Code provides that prior to the exercise of rights pursuant to Section 36-9-609,
Defendant must have sent Plaintiffs “a reasonable authenticated notification of
disposition” of the Subject Property under Section 36-9-611(b).

Whether a notification is reasonable is a question of fact, but the comments to
Section 36-9-611 state the determination depends upon such factors as: (1) the
manner in lwhich it is sent; (2) its timeliness, and (3) its contents.

The timeliness of a notification isl generally reasonable under Section 36-9-612 if it
is sent far enough in advance of the date of a public sale or the date after which a

private sale is fo be held such that a notified person could be expected to act.

(emphasis added). .

Furthermore, Section 36-9-6 11(c) requires that such notification musthave been sent

to both Plaintiff Cynthia Hall, as “debtor,” and Plaintiff Ballentine, as “secondary

obligor. f’

R 0017
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58.

59.

60.

61.

62.

63.

64.

Upon information and belief, Defendant was required to provide Plaintiffs with
reasonable notification pursuant to Section 36-9-601, et seq., and even if Defendant .

believed that Plaintiffs had abandoned the Subject Property it was still obligated to

~ provide such notice under the Code.

Upon information and belief, Plaintiffs neither received a reasonable authenticated
notification of disposition nér specifically and knowingly waived their right tonotice
under fhe Code. .

Upon information and belief, Defendant failed to comply with the requirements of
the Code in exercising its rights thereunder, and, as éuch, Plaintiffs are entitled to
recover damages in an amount to be determined by the trier of fact for loss suffered
by Defendant’s noncémpliance, as well as statutory damages asthis Court determines

to be applicable under the Code.

FOR A FOURTH CAUSE OF ACTION
Unjust Enrichment

Plaintiffs incorporate herein the above allegations as if same were set forth verbatim.
Upon information and belief, Plaintiffs conferred abenefit uponthe Defendant in the
form of the Subject Property and/or its value as sold.

Upon information and belief, Defendant realized that the benefit was conferred and
has retained the benefit under conditions that are inequitable withéut providing its

value.

Plaintiffs are informed and believe that they are entitled to restitution in the amount

by which Defendant has been unjustly enriched as determined by this Court.
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WHEREFORE, the Plaintiffs, having set forth the above allegations against the Defendant,

would respectfully request from this Honorable Court the following relief:

A.

As to the Firsf Cause of Action, for the Court or a Jury to find that Defendant
breached the contract, for actual damages; and for reasonable costs and attorney’s
fees;

Astothe Second Cause of Action, fora post-seizure hearing on the Subject Property,

for the Court or a Jury to find that Defendant failed to execute the requisite

undertakings pursnant to Section 15-69-10, et seq., of the South Carolina Code of

Laws, for actual damages, and for reasonable costs and attorney’s fees;
As to the Third Cause of Action, for the Court or a Jury to find that Defendant

violated the notice provisions of Section 36-9-601, et seq., of the South Carolina

| Code of Laws, for actual damages, for statutory damages, and for reasonable costs

and 'attorney’s fees;

As to the Fourth Cause of Action, for the Court or 3 Jury to find that Defendant was

unjustly enriched, forrestitution of the benefit cohferred, and forreasonable costs and

attorney’s fees;

For such other and further relief as this Court deems appropriate.

LAW/OKFICES QBFAN L. BOGER
§ \(\

Brian L. Boger

Attorney for Plaintiffs

1331 Elmwood Ave., Suite 210
Columbia, SC 29201

Phone: (803) 252-2880

, 0ctober3QJ 2012 ' Fax: (803) 254-5025

Columbia, SC

Brian@brianboger.com
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STATE OF SOUTH CAROLINA ' g
IN THE COURT OF COMMON PLEAS

H

Green Tree Servicing LLC, f/k/a Green Tree OR, IN THE ALTERNATIVE,C'EQ ST@’
Financial Servicing Corp., : PENDING MANDATORY .
ARBITRATION = 55

COUNTY OF RICHLAND
Cynthia Hall; Ronald R. Ballentine, Case No. 2012-CP-40-731 % -
. > =
Plaintiffs, - . o ?l’. =
. o <
Vs, ol
DEFENDANT’S MOTION TO'QDEMISS

1€ :h

Defendant.

30

Defendant Green Tree Servicing, LLC, f/k/a Green Tree Financial Servicing Corp.
(“Green Tree”) moves, pursuant to South Carolina Rules of Civil Procedure 12(b)(1) and (b)(6),
for an order of the Court to dismiss the Complaint for want of subject matter jurisdiction and
failure to state a cause of action for which relief can be \granted. Alternatively, Green Tree
rﬁoves the Court, pursuant to the Federal Arbitration Act, 9 U.S.C. § 2, et seq., to stay Plaintiff’s
Complaint pending mandatory arbitration on the grounds that there exists an agreement to
arbitrate betweeﬁ Green Tree and the Plaintiff, as evidenc-ed by that certain Retail Installment
Contract, Security Agreement, Waiver of Trial by Jury and Agreement to Arbitration or
Reference or Trial by ’Judge Alone (the “Contract”) entered into by the Plaintiffs and the
.Defendant. Specifically the 9/0ntract provides, in part: |

ARBITRATION OF DISPUTES AND WAIVER OF JURY TRIAL

a. Dispute Resolution. Any controversy or claim between or among you
and me or our assignees arising out of or relating to this Contract or any
agreements or instrument relating to or delivered in connection with this
Contract, including any claim based on or arising from an alleged tort,
shall, if requested by either you or me, be determined ‘by arbitration,
reference, or trial by a judge as provided below. A controversy involving
only a single claimant, or claimants who are related or asserting claims
arising from a single transaction, shall be determined by arbitration as
described below. . . . YOU AND I AGREE AND UNDERSTAND
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THAT WE ARE GIVING UP THE RIGHT TO TRIAL BY JURY,
AND THERE SHALL BE NO JURY WHETHER THE
CONTROVERSY OR CLAIM IS DECIDED BY ARBITRATION,
BY JUDICTAL REFERENCE, OR BY TRIAL BY A JUDGE.
This Motion is based upon the pleadings and record in this case, the applicable law and

such other materials as may be submitted before or at the hearing of this Motion.

/)WWW&

{_Szarks Taylor Graham\brlgg
NEXSEN PRUET, LLC
1230 Main Street, Suite 700 (29201)
Post Office Drawer 2426
Columbia, South Carolina 29202
803.771.8900

Attorneys for Defendant Green Tree Servicing,
LLC

November 29, 2012
Columbia, South Carolina
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing DEFENDANT’S MOTION TO DISMISS

OR, IN THE ALTERNATIVE, TO STAY PENDING MANDATORY ARBITRATION has

been served upon the following counsel of record for the Plaintiff by placing the same in the

(, ~3
United States mail, first class postage prepaid, addressed to the following as shown b}:low =
29th day of November, 2012.

C')r’f'

o
O
RO 2.
Brian L. Boger, Esquire
1331 Elmwood Ave., Suite 210

Columbia, South Carolina 29201

-~

/( g
S\ (
Deborah B. Watford

Secretary to Suzanne Taylor Graham Gngg
NEXSEN PRUET, LLC

Post Office Drawer 2426
Columbia, South Carolina 29202
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) STH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
- ) CASENO.: 2012_-CP-40-7313
)
Cynthia Hall; Ronald R. Ballentine, ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
VS. )
)
Green Tree Servicing LLC, f/k/a Green Tree ) :
Financial Servicing Corp., o, _
Defendant. ) ‘; = W
il ~ ]
e be 'l
Plaintiff’s Attorney: Defendant’s Attorney: oo 2 3
Brian L. Boger, Bar No. Suzanne Taylor Graham Grigg, BarNG5. 70691 7 . ’«
Address: Address: fro = e r‘“ !
1331 Elmwood Avenue, Ste. 210, Columbia, P.O. Drawer 2426, Columbia, SC 29202 :“g 2—_—
SC 29201 Phone: 803-771-8900 Fax803-2539277 . 1 <
| Phone: Fax E-mail: sgrigg@nexsenpruet.comOthér::_.'.__"
E-mail; Other: = =2 -~

[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ IPROPOSED ORDER/CONSENT ORDER (com plete SECTIONS II and III)

=
XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I atid HI)

SECTION I: Hearing Information

Arbitration
Estimated Time Needed: 10 minutes Court Reporter Needed: [KIYES/[ ] NO

Nature of Motion: Defendant's Motion to Dismiss, or, in the Alternative, to Stay Pending Mandatory

SECTION II: Motion/Order Type
[ TWritten motion attached .

[JForm Motion/Order

I hereby movg, for relief or action by the court as set forth in the attached proposed order.
M‘% M& 1nfa ?// 2

/Signaturb-bf Attorney for [ | Plaintiff /[ ] Defe}ﬂiaﬂ/ Date submitted

SECTION ITI: Motfon Fee
X PAID — AMOUNT: $

[ ] EXEMPT: [[] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[] Indigent Status ~ [] State Agency v. Indigent Party
[_] Sexually Violent Predator Act [ | Post-Conviction Relief
[_] Motion for Stay in Bankriptcy

[1 Motion for Publication 1 Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,

_reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[ ] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:
CLERK'’S VERIFICATION
Collected by: Date Filed:

[[1 MOTION FEE COLLECTED: $
[ 1 CONTESTED — AMOUNT DUE: $
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND CASE NO: 2012-CP-40-07313

Cynthia Hall; Ronald R. Ballentine, A
MEMORANDUM IN OPPOSITION TO

)
)

)

)

)

)

) OR, IN THE ALTERNATIVE, TO STAY
)

)

)

)

)

)

)

Plaintiffs, PLAINTIFF’S MOTION TO DISMISS
V. PENDING MANDATORY
ARBITRATION S
. . g =
Green Tree Servicing LLC, f/k/a t‘ =
Green Tree Financial Servicing Corp., e ‘.g.’
e 4:"\ :)
Defendant. “-Tf__., e
oF
The Plaintiffs above-named (“Plaintiffs” hereinafter) respond to Defendant G%@;Treégs
: S - b

[
(“Defendant” hereinafter) Motion to Dismiss or, in the alternative, to Stay Pending Mafidatory

Arbitration as follows:

1. FACTUAL ALLEGATIONS

The instant motion bqfore this Court is one responding to the Plaintiffs’ Complaint filed
against Defendant on October 30, 2012. In the Complaint, Plaintiffs allege violations of claim and
delivery proceedings, violations of notification provisions uﬁder the South Carolina Consumer Code,
breach of contract, and unjust enrichment. The Plaintiffs’ claims arise from a consumer transaction
between Plaintiffs and Defendant concerning property purchased in and located within Richland
County. In particular, Plaintiffs'complain that Defendant disposed of their property without proper
notice as required under South Carolina law. Plaintiffs additionally complain that the Defendant’s
actions constitute a breach of contract and have resulted in unjust enrichment. Accordingly,

Plaintiffs are informed and believe this Court to be the proper forum to hear their valid claims for

relief.
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II. STANDARD OF REVIEW

The South Carolina Supreme Court delineated the following standards of review for motions

such as the ones before this Court:

, “It is well settled that issues relating to subject matter
Jjurisdiction may be raised at any time. Subject matter jurisdiction
refers to the court’s power to hear and determine cases of the general
class to which the proceedings in question belong.” Bardoon
Properties v. Eidolon Corp., 326 S.C. 166, 168-69, 485 S.E.2d 371,
372 (1997). “Subject matter jurisdiction is met if the case is brought
in the court which has the authority and power to determine the type
of action at issue.”

Washzngton v. Whitaker, 317 S.C. 108 115, 451 S.E.2d 894, 898
(1994).

“Initially, we note that in deciding a motion to dismiss
pursuant to 12(b)(6), SCRCP, the trial court should consider only the
allegations set forth on the face of the plaintiff's complaint and a
12(b)(6) motion should not be granted if ‘facts alleged and inferences
reasonably deducible therefrom would entitle the plaintiff to any
relief on any theory of the case.’ Stiles v. Onorato, 318 S.C. 297, 300,
457 S.E.2d 601, 602 (1995). The question is whether, in the light
most favorable to the plaintiff, and with every doubt resolved in his
behalf, the complaint states any valid claim for relief. Further, the
complaint should not be dismissed merely because the court doubts
the plaintiff will prevail in the action. Toussaint v. Ham, 292 S.C.
415,357 S.E.2d 8 (1987). See also Kennedy v. Henderson, 289 S.C.
393, 346 S.E.2d 526 (1986) (where there is cause for doubt, or it is .
clear that the ends of justice may well be promoted by a trial on the
merits, a demurrer should be denied where novel issues are present or
are involved); Springfieldv. Williams Plumbing Supply Co.,249 S.C.
130, 153 S.E.2d 184 (1967).”

Gentry v. Yonce, 337 S.C. 1, 522 S.E.2d 137 (1999).

IIl. ARGUMENT

A. SUBJECT MATTER JURISDICTION EXISTS IN THIS COURT
The South Carolina Constitution declares that “[t]he Circuit Court shall be a géneral trial
court with original jurisdiction in civil and criminal cases, except those cases in which exclusive

Jurisdiction shall be given to inferior courts, and shall have such appellate jurisdiction as provided
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~by law.” S.C. Const. art. V, §11. This Court has the authority and power to hear the Plaintiffs’ civil
claims against Defendant as set forth in the Complaint, attached as Exhibit “A.” Therefore, upon
information and belief, subject matter jurisdiction has been met and the Defendant’s motion. to

dismiss pursuant to South Carolina Rules of Civil Procedure Rule 12(b)(1) should be denied.

B. THE COMPLAINT CONTAINS SUFFICIENT FACTUAL ALLEGATIONS TO

ENTITLE PLAINTIFFS TO RELIEF

The Plaintiffs allege, among other claims, that Defendant violated the notification provisions
of South Carolina Code Ann. § 36-9-601, et seq. (hereinafter referred to as the “Code™). In
particular, the Complaint sets forth violations of the statutory requirement that a creditor exercise
its rights to possession and dispositioﬁ of collqteral in good faith by adherence to the procedures
outlined in the Code, including, but not limited to, providing Plaintiffs with “a reasonable
authenticated notification” prior to acting upon any such right in the subject collateral. S.C. Code |,
Ann. §§ 36-9-609, 36-9-611 (emphasis added).

The Code treats the reasonableness of a notiﬁcétion as a question of fact for a court or
competent jury to determine by taking into consideration such factors as: (1) the manner in which
the notification is sent; (2) the timeliness of the notification; (3) the contents of the notification; as
well as any facts and circumstances giving rise to the notification. S.C. Code Ann. § 36-9-611,
comments. Plaintiffs have spelled out in detail the pertinent facts and circumstances giving rise to
the present action and have incorporated those allegations by reference into each cause of action
thereafter. See Exhibit “A,” 96 - 30. Specifically, Pléintiffs dispute that notice was provided by

Defendant prior to disposition of the subject collateral and, in fact, Plaintiffs allege that the only form
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| of notification received came through a third party, which was emphatically denied by an agent of
Defendant upon Plaintiffs further inquiry. See Exhibit “A,” 919 - 21.

Plaintiffs are informed and believe that the Complaint, viewed in the light most favorable to
Plaintiffs, and with every doubt resolved in their behalf, states facts sufficient to form a valid claim
forrelief. The Complaint contains factual allegations and inferences reasonably deducible therefrom
that entitle Plaintiffs to relief as to each of the causes of action contained therein. Moreover the
Complaint is sufficient to “entitle [Plaintiffs] to any relief on anjz theory of the case,” even if not the
precise form of relief Plaintiffs initially supposéd they were entitled. Mr. Gv. Ms. G, 3208S.C. 305,
311, 465 S.E.2d 101, 105 (Ct. App. 1995) (Dissent, Hearn, J.).

Therefore, upon information and belief, the Defendant’s motion to dismiss pursuant to South

Carolina Rules of Civil Procedure Rule 12(b){(6) cannot be sustained and should be denied

accordingly.

C. THE NATURE OF THE PLAINTIFFS CLAIMS NECESSITATE RELIEF FROM A

COURT OF COMPETENT JURISDICTION-

The Plaintiffs’ claims against Defendant arise directly from the manner by which Defendant
exercised its rights to repossession and disposition of the subject property. Pursuant to that certain
Retail Installment Contract, Security Agreement, Waiver of Trial by Jury and Agreement to
Arbitration or Referencé or Trial be Judge Alone (hereinafter referred to as the “Contract,” attached
as Exhibit “B”), and the laws of South Carolina, Defendant was required to provide Plaintiffs with
reasonable notification prior to engaging in self-help remedies. Upon Plaintiffs infonﬂation and
belief, not only did Defendant fail to remit proper notification, but Defendant also failed to follow

the statutorily delineated channels in exercising its rights. The Defendant’s violations in carrying
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out these procedures and in disposing of the Plaintiffs property form the heart of the Plaintiffs’
Complaint. Due to the Defendant’s actions, Plaintiffs were deprived of an opportunity to appear
before the court in any capacity as Defendant obtained its relief.

The Contract contains an arbitration agreement designating that certain claims between
Plaintiffs and Defendant are to be determined by arbitration. See Exhibit “B.” The Contract also
carves out an exception to the mandate of arbitration for a party to exercise its rights in the form of
self-help remedies such as repossession. Jd. This exception further retains a party’s right “to demand
that the related or any other dispute or controversy be determined ‘by arbitration.” /d. Accordingly,
Defendant will argue th_at'the Contract permits :Lhe recovery of relief such as repossession and
disposition of collateral, while co-extensively protecting its right to demand. arbitration asto all other
claims. However, the Plaintiffs’ claims aga;inst Defendant are not merely “related” or “other”
disputes that may be subject to mandatory arbitration; rather, the Plaintiffs complain of the ways by
which Defendant exercised its rights to relief, a task which only this Court can truly determine.

Upon information and belief, the Plaintiffs’ claims are beyond the scope of an arbitration
demand by Defendant because they are inherently connected to the actions it took in repossession.
The Defendant’s failure to properly follow the legal channels in obtaining its relief should, upon
information and belief, be addressed as well as enforced within those same legal channels. The
interests of justice and judicial economy would suffer a disse-rvice if resolution of the Plaintiffs’
claims are severed from the offending violations and forced into a foreign forum for evaluation.
Therefore, Plaintiffs respectfully urge that this Court deny the Defendant’s motion in the alternative

to stay pending mandatory arbitration and maintain the Plaintiffs’ Complaint to be heard at trial.
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D. THE ARBITRATION CLAUSE IS INVALID ON THE GROUNDS OF

UNCONSCIONABILITY

4

The South Carolina Supreme Court has determined the trial court to be the proper forum for
determining the enforceability of an arbitration clause in a C(;ntrac;t between parties where one party
challepges the validity of the arbitration provision on the grounds of unconscionability. Simpson v."
MSA of Myrtle Beach, Inc.,373 S.C. 14, 23, 644 S.E.2d 663, 668 (2007). The role of courts in the
arbitration context is supported by the general provisions of the South Carolina Uniform Arbitrati on
Act (UAA) and consistent with the objectives of the Federal Arbitration Act (FAA). Id. The UAA
charges the courts with the responsibility of determining whether or not an agreement to arbitrate
actually exists once it has been calléd into question by one of the parties to the contract. S:C. Code
Ann. § 15-48-20, et seq.

Defendént asserts that Plaintiffs’ claims arising from the Contract and underlying collateral
must be determined by arbitration. Although Defendant cites to specific language in the Contract
to demonstrate the Plaintiffs’ agreement to arbitrate, “there can be no ‘clear and unmistakable’
evidence that the parties actually agreed to arbitrate the gateway matter of the arbitration clause’s
validity.” Simpson, 373 S.C. at 24, 644 S.E.2d at 668. The Plaintiffs challenge as to the
enforceability of the arbitration clause as an agreement between the parties undercuts the force of
the plain language standing alone and places resolution of this disagreement with the court.
Therefore, upon information and belief, since Plaintiffs challenge the existence of a true agreement
and the validity of the arbitration clause on the grounds of unconscionability, as described more fully

below, this Court should hear evidence on these issues rather than submit them to arbitration. S.C.

Code Ann. § 36-2-302(2).
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Both state and federal public policy support a presumption in favor of the validity of
arbitration agreements; however, arbitration falls within the principles of contract law and is thus
available only upon agreement by the contracting parties. 7. owles v. United Healthcare Corp., 338
S.C. 29, 34,524 S.E.2d 839, 842 (Ct. App. 1999); Simpson, 373 S.C. at 24, 644 S.E.2d at 668. The
court will apply general contract principles of state law when determining the enforceability of an
arbitration clause. Id. Further, the court will apply the same contract principles of state law whether
the UAA or the FAA may govern.

Under South Carolina law, “unconscionability is defined as the absence of meaningﬁ}l choice
on the part of one party due to one-sided contract provisions, together with terms that are so
oppressive that no reasonable person would make them and no fair and honest person would accept
them.” Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 554, 606 S.E.2d
752,757 (2004). Moreover, in the context of arbitration agreements, the trial court’s analysis of
unconscionability should focus on whether the arbitration clause is properly drafted to achieve ;‘an
unbiased decision by a neutral decision-maker.” Hooters of Am., Inc. v. Phillips, 173 F.3d 933, 938
(4™ Cir. 1999). The court may refuse to enforce an arbitration clause, in whole or in part, if it finds
as a matter of law that any such clause in a contract was unconscionable at the time it was made.
Simpson, 373 S.C. at 25, 644 S.E.2d at 668.

Where one of the contracting parties lacks a meaningful choice in agreeing to arbitrate, the
fundamental fairness of the bargaining process and the underlying purposes of the South Carolina
Consumer Protection Code are p]aced in jeopardy. /d. at 25, 669. Where there exists evidence to
suggest “that the contract at issue is an adhesion contract, and the arbitration clause itself appears
to be adhesive in nature,” the presumptjon in favor of arbitration clauses will be substantially

weakened. /d. at 26, 669. Although adhesion contracts are not per se unconscionable, under South
R 0031




Carolina law they are defined as “a standard form contract offered on a ‘take-it-or-leave-it’ basis
with terms that are not negotiable” and, therefore, are subject to “considerable skepticism” by the
court. /d. at 26-27, 669-670.

In the present case, Plaintiffs entered into a consumer credit transaction with Defendant for
the purchase of property without knowingly and intelligently understanding their rights and
obligations undef the agreement. Plaintiffs were ine#perienced private persons who did ﬁot possess
the business judgment necessary to be aware of the implications of an arbitration clausc;. By contrast,
Defendant is a highly experienced lender and/or servicer that conducts its business on a national
scale and with vastly. superipr bargaining power. Upon information and belief, Plaintiffs were not
provided any bargaining tools at all because the transaction with Defendant involved an adhesion
contract. Defendant knew or should have known that Plaintiffs lacked a meaningful choice upon
entering into the agreefnent, yet Defendant subjected Plaintiffs to a one-sided deal nevertheless.
Plaintiffs possessed neither the abilify to negotiate an agreement with Defendant at an arms-length
nor the presence of a lawyer to provide assistance in the matter. Although the freedom to contract
1s a fundament principle of contract law, the courts retain the discretion to declare provisions within
a contract unenforceable on the érounds of unconscionability. Under the circumstances described
above, the court, upon information and belief, should not ignore the inconspicuous nature of an
arbitrétion clause in light of its conseqlllences, especially when drafted by the superior party with a
pattern of transacting agreements to the disadvantage of private consumers. |

Both state and federal public policy also support a presumption in favor of consumer .
protection. 15 U.S.C. 1601, et seq., and S.C. Code Ann. §37-1-101, et seq. The underlying purposes
of the Consumer Protection Code envision improving the consumer’s ability to understand the nature

and significance of transactions which they enter into with merchant dealers and lenders. S.C. Code
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Ann. § 37-1-102. Additionally, the objectives of the Consumer Protection Code seek to establish
fair and economically sound consumer credit practices while ultimately protecting the consumer
from potential disingenuousness on the part of the dealer or lender. Id. These consumer protection
concerns, coupled together with Plaintiffs’ ri ghts in obtaining a trial and the absence of a meaningful
choice in agreeing to arbitrate claims, suggest that the issues involved n the instant action are
intricate and legally significant matters of law best resolved by this Court. Therefore, upon
information and belief, the Defendant’s motion in the alternative to stay pending mandatory
arbitration should be denied.
E. EVEN IF THE ARBITRATION AGREEMENT IS VALID, THE ARBITRATION
CLAUSE ITSELF PROVIDES FOR FORUM SELECTION
Pursuant to the arbitration provision within the Contract:

“Any controversy or claim between or among [Plaintiffs] and

[Defendant] or [their] assignees arising out of or relating to this

Contract or any agreements or instruments relating to or delivered in

connection with this Contract, including any claim based on or arising

from an alleged tort, shall, if requested by either [party], be

determined by arbitration, reference, or trial by a judge as provided

below.” (emphasis added).
Plaintiffs elected to seek relief through the judicial system and requested their claims be submitted
to trial by filing the present action with this Court. Thus, Plaintiffs are in compliance with the
language of the arbitration clause. Defendants drafted the arbitration clause, and specifically

provided that this type of remedy would be available to Plaintiffs, Therefore, upon information and

belief, the Defendant’s motion in the alternative to stay pending mandatory arbitration should be

N

denied.

R 0033




I1V. CONCLUSION

The Defendant’s Motion to Dismiss, or, In the Alternative, to Stay Pending Mandatory

Arbitration should be denied. This Court has subject matter jurisdiction over the matter and

Plaintiffs have alleged sufficient factual allegations to support a valid claim for relief and, therefore,

a motion dismissing Plaintiffs’ claims is inappropriate. Plaintiffs are within their rights under the R

terms of the Contract to seek relief from this Court. Furthermore, Plaintiffs have challenged the

enforceability of the arbitration agreement on the grounds of unconscionability and, therefore, this

Court is the proper forum to resolve this gateway issue. Accordingly, the Plaintiffs respectfully

request that this Court deny the Defendant’s Motion to Dismiss, or, in the Alternative, to Stay

Pending Mandatory Arbitration.

January 22, 2013

COLUMBIA, SOUTH CAROLINA

LAW OFFICES OF BRIAN L. BOGER

o U P

Brian L. Boger '
William F. Schumacher, IV
Kristen A. Washburn

Jessie A. White

Attorneys for Plaintiffs )
1331 Elmwood Ave., Suite 210

_Columbia, SC 29201

Phone: 803-252-2880
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND IN THE COURT OF COMMON PLEAS
Cynthia Hall; Ronald R. Ballentine, Case No. 2012-CP-40-7313
Plaintiffs,
VS,

MEMORANDUM IN SUPPORT OF
Green Tree Servicing LLC, f/k/a Green Tree DEFENDANT’S MOTION TO DISMISS,

Financial Servicing Corp., OR, IN THE ALTERNATIVE, TO STAY
' ‘ PENDING MANDATORY
Defendant. ARBITRATION : ~
L. o
g <
oo

(“Green Tree”) submits this Memorandum of Law in Support of its Motion to Disgﬁsﬁs?pursglt -
to Rule 12(b)(1), SCRCP. However, in the event that this Court decides not to dé;liss gls
action, Green Tree moves to stay this action pending mandatory arbitration pursur;r'n to the
Federal Arbitration Act, 9 USC §2, et. seq.
FACTS
On or about July 6, 1999, the Plaintiffs executed and delivered to Green Tree that certain
Retail Installment Contract, Security Agreement, Waiver of Trial by Jury and Agreement to

Arbirration or Reference or Trial by Judge Alone (the “Contract”). Pursuant to the terms of the

Contract, Green Tree provided financing to the Plaintiffs to enable them to purchase a 1999
Redman Manufactured Home, VIN # 14002562AB (the “Home™). The Contract provides the
following provision with respect to arbitration:

ARBITRATION OF DISPUTES AND WAIVER OF JURY TRIAL

a. Dispute Resolution. Any controversy or claim between or among you

and me or our assignees arising out of or relating to this Contract or any

agreements or instrument relating to or delivered in connection with this
Contract, including any claim based on or arising from an alleged tort,
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shall, if requested by either you or me, be determined by arbitration,
reference, or trial by a judge as provided below. A controversy involving
only a single claimant, or claimants who are related or asserting claims
arising from a single transaction, shall be determined by arbitration as
described below. . . . YOU AND I AGREE AND UNDERSTAND
THAT WE ARE GIVING UP THE RIGHT TO TRIAL BY JURY,
AND THERE SHALL BE NO JURY WHETHER THE
CONTROVERSY OR CLAIM IS DECIDED BY ARBITRATION,
BY JUDICIAL REFERENCE, OR BY TRIAL BY A JUDGE.

b. Arbitration. Since this Contract touches and concems interstate
commerce, an arbitration under this Contract shall be conducted in
accordance with the United States Arbitration Act (Title 9, United States
Code), notwithstanding any choice of law provision in this Contract. The
Commercial Rules of the American Arbitration Association (“AAA”) also
shall apply. The arbitrator(s) shall follow the law and shall give effect to
statutes of limitation in determining any claim, Any controversy
concerning whether an issue is arbitrable shall be determined by the
arbitrator(s). The award shall be final. Judgment upon the award may be
entered in any court having jurisdiction, and no challenge to entry of
judgment upon the award shall be entertained except as provided by
Section 10 of the United States Arbitration Act or upon a finding of
manifest injustice.

The'Contract clearly provides that all controversies or claims arising out of or relating to
the Contract involving only a single claimant, or claimants who are related or who are asserting
claims from a single transaction, shall be resolved by binding arbitration.

Therf:after, the Plaintiffs stopped making the monthly payments unéer the terms of the
Contract, constituting a default under the Contract. On or about January 16, 2012, Green Tree
sent Written notice of the default to Plaintiff Cynthia Hall (“Plaintiff Hall”) in accordance with
and conforming to state law. On or about May 16, 2012, Green Tree repossessed the Home, and,
on or about May 17, 2012, Green Tree sent written notice of the repossession and Green Tree’s
plan to sell the Home at a date more than 15 days from the date of the May 17, 2012, letter. On

or about June 11, 2012, Green Tree sold the Home.
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On October 30, 2012, the Plaintiffs filed their Complaint against Green Tree alleging four
causes of action: (1) Breach of Contract; (2) Violation of Claim and Delivery Proceedings (S.C.
Code Ann, § 15-69-10, et seq.); (3) Violation of Notification Provisions (S.C. Code Ann. § 36-9-
601, et seq.); (4) and Unjust Enrichment. Green Tree filed its Motion to Dismiss, or, in the
Alternative, to Stay Pending Mandatory Arbitration on November 29,2012,

DISMISSAL PURSUANT TO RULE 12(B)(1), SCRCP

Pursuant to Rule 12(b)(1), SCRCP, this Court lacks subject matter jurisdiction over the
Plaintiffs’ Complaint because each claimin the Plaintiffs” Complaint is subject to binding
arbitration. The Contract states that all controversies or claims arising out of or relating to the
Contract involving only a single claimant, or claimants who are related or who are asserting
claims from a single transaction, shall be resolved by binding arbitration. Each of the Plaintiffs’
claims either arise out of or are related to the Contract. Furthermore, this is an action where the.
Plaintiffs are related® and are asserting claims arising from a single transaction. Therefore, this
Court lacks subject matter jurisdiction over the Plaintiffs’ Complaint because the Plaintiffs’
claims are subject to mandatory arbitration.

IN THE ALTERNATIVE, THIS ACTION SHOULD BE STAYED, PENDING

MANDATORY ARBITRATION

There is no question that arbitration is favored in South Carolina. McMillan v. Gold Kist,
Inc., 353 S.C. 353, 359, 577 S.E.2d 482, 485 (Ct.App.2003). Further, any ambiguities
concerning the scope of an arbitration clause should be resolved in favor of arbitration. Srokes v,
Metropolitan Life Ins. Co., 351 S.C. 606, 610, 571 S.E2d 711, 714 (Ct.App. 2002) (quoting Volr
Information Sciences, Inc. v. {?oard of Trustees of Leland Stanford Junior University, 489 U.S.

468 (1989)). Arbitration is a matter of contract. Chassereau v. Global Sun Pools, Inc., 363 S.C.

! Cynthia Hall is Ronald Ballentine’s daughter, (Compl. 1.
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628, 632, 611 S.E.2d 305, 307 (Ct. 'App. 2005) (citing Zabinski v. Bright Acres Assoc., 346 S.C.
A580, 596, 553 S.E.2d 110, 118 (2001)). The Plaintiffs executed t.he Contract, all of their claims
arise out of the Contract, and the Plaintiffs are related and are asserting claims arising from a
single transaction. Therefore, there is no question that all claims in the Plaintiffs’ Complaint
should be stayed pending mandatory arbitration.

CONCLUSION

For the foregoing reasons, Green Tree respectfully requests that this honorable Court
dismiss the Plaintiffs’ Claims pursuant to Rule 12(b)(1), SCRCP. However, in the event that this
Court decides not to dismiss this action, Green Tree moves to stay this action pending mandatory

-arbitration, for the foregoing reasons, pursuant to the Federal Arbitration Act, 9 USC §2, et, seq.

A B

Kyle A. Brannon (S.C. Bar # 100550)
NEXSEN PRUET, LLC

1230 Main Street, Suite 700 (29201)
Post Office Drawer 2426

Columbia, SC 29202

803.771.8500

Attorneys for Defendant
Green Tree Servicing LLC, f/k/a Green Tree
Financial Servicing Corp.

January 22, 2013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
Cynthia Hall and Ronald R. Ballentine, Case No. 2012-CP-40-7313
Plaintiffs,
vs.
CERTIFICATE OF SERVICE
Green Tree Servicing LLC, f/k/a Green Tree o
Financial Servicing Corp., L S
e 4
Defendant. o— F T
T N T
oz £

This is to certify that a copy of the foregoing Memorandum in SupporFangefeﬁant,x
e k

i
g

) * oz (]
Motion to Dismiss, or, in the Alternative, to Stay Pending Mandatory Arbitration hes been
(o) —

2l

: m
served upon the following counsel of record for the Plaintiff by placing the same in the United

States mail, first class postage prepaid, addressed to the following as shown below this 24th day

of January, 2013.

Brian L. Boger, Esquire
1331 Elmwood Ave., Suite 210

Columbia, South Carolina 29201 &M w

Deborah Watford, Secretary to -/
Suzanne Taylor Graham Grigg

Kyle A. Brannon

NEXSEN PRUET, LLC

Post Office Drawer 2426

Columbia, South Carolina 29202

Attorneys for Defendant Green Tree Servicing, LLC
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SOUTH CAROLINA ;5;3

RETAIL INSTALLMENT CONTRACT, SECURITY AGREEMENT,

WAIVER CF TRIAL BY JURY AND AGREEMENT TO:

éRBITRA)TION OR REFERENCE OR TRIAL BY JUDGE ALONE
ontract

BUYER(S): nawe. CYKTHIA CEFTCOAT
NAME: RONAZD R. BALTSR.INE

NAME.

cCUNTY: RICZTAND

BUYERS 1070 SATANITIES ROAD porepy ....Y""I-L.\OOD STATE SC_ zp. 29062

. PHOI\E QC’) T€eg1-176C 5. SEC. *(s);g.’.}lé
PROPOSED LOCATION OF MANJFAGTURED HOME 2 C5C SALLENI-NE KD, ILYTAEROOD, ST 29C1€

,* *me,” "myself” or “my” mean all persons who sigh this Contract as buyer or co-buyer, jointly and severally, and "you" or
"your" mean the Saller and any asaignee. This Contract will be submitte to the Crediter indicated below, at & local office and, it
approved, It will be assigned to that Creditor. On the date of this Contract, | buy from you on a credit sale basis the manufactured
home described on page 2, tbgdher with furnishings. aquipment, appliances and aocessarles inciuded i the manufactured
horme at the time of purchase [called *Manufactured Home").

CREDITOR: GREENPOINT CREDIT CORP.

PROMISE TO PAY: | promise o pay you at such address as you may direct the Lnpaid Balance shown on page 2 of this
Contract (item 5) with Interest at the initial rate of 9.CC % peryear. The interest rate | will pay will change In accordance
with the provisions of this Contract. | will pey this amourt in instailments as shown in the payment schedule, or as recomputed
dua to changes in the interest rate, until the Unpaid Balance is fully paid. If, on _ C6 /2.5 /29 , | stili owa any amount under
this Contract, | will pay such amcunt in full on that date, which is calleo the "Maturity Date.” Each monthly payment will be
applied as of its scheduled cue dete. If no interest rate is discicsed above, the initial interest rate is the Annua! Percentage Rate
shown below.

INTEREST RATE: My initial intersst rate may not be based on the Index used to maks later adjustments. iy interest rate may
chenge _2Z _ months afber my first payment is due and every 22  months thereafter based cn movements in the monthly
average  yiela on United States T regsury securities adjustec to a constant maturity of one year, &s made available by the Feceral
Reserve Board, which s the index rate. My interest rate cannot Increase or decrease by more then 2.CC% at &ny interest
rete change or by more than 5.CO0% over the term of the Confract. The interest rete wil ecual the index rate in effect

45 days before the interest rate change date plus a marginof £.CC % (rounded to the NZAREST /8

of one perceniage poinf) unless the interest rate caps limit the amount of changs in the interest rate. If this Index rate is no
icnger available, you may choose a new index thet is baged upon comperabie information.

r.gﬁt

See Canraol erris ‘o additona in‘orration LRhirh
shout nongayman, detauly, req dred repaymert i Paymi

-

* in 8l bafore e scheduled cak, axc ::,’..Y i

; Montiy, beg nnng

orepaymertefinds and penafles.

! — * 7
i | ANNUAL FINANCE CHARGE | Amount Financed  ~otal of Paym nts | Total Sale Price )
! | PERCENTAGE \m.mmu a1 have paid | The total cost ot my

' | RATE ; afte” | have made &l -' gurchass on cedit

| The dofla-amcJrtthe The amo.unto’ aredit | pEyments &3 achacljed (which is subject o :
| | e costotmy cracnes credt will oost e (vhich provided to me ar or | Gasec on tha current 1 d'ln;e) roadgmy
i | nysady rate (ahich 3 is subactio charge): my betait - Anrgl Peroenage Flets - \‘.r ?Zmo ntet i
X s hjct 1o chage: * which s s tjsct shanga): QCC.CQ : ?
l 9.77 % (8 226,302.60 s 34,989 oc_|s ’7:L29*.60 .

3 ‘ : v -
* Prepayment: ! | cay off early, ! wil not pn;mnm 2 : Morfhly, baginnng JSLY - x¥_2cC Cl
! tavets saye penatty, and tmayts : [ Monthly, beg.nnng .9 !
entitied 0 & refunc cf e Frapaid : 5 -
‘ 4 Crarge 1 ary. EM:Jn'.?‘.!,',l:-og nnng_____,,_,.__- - 9.~_" ‘
' Seourley: | give you & security iiereatin the gocds oy p'onem'benq pu&msoa
l Late Charge: 1fa pgymcnn:n'mhn is == cayalats, i wil hachargea D _ % ef the unsaid amaunta? sLch paymant, nolo exoees

$ 5.CC -
l Variabie Rate: My Canractcorisinsa vanab!n ra feature. Duacicsures about the variatie mie featre have bean provded o me eardier,
Assumption: Somacne nuyivg My Manufactyed =oms may, uncer dentain crourmsiaices, be aswad X assurms the reTainder 2t the Contrast on the
! originel |ma.
! Estimatea: Al nu’noroc discGauras e 4cept me late paynamd selcsd:osu- estmass,

-

The ahove dlaclosuras are besed on terms in effact on the dete this Contract ls slgmd ifthe (ntereﬂ rate changaes, actual Amount
of Payments, Annual Percentage Rate, Finance Charge anc Tctal of Payments will be more or less than disciossd above.
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Hption of  AcE NAME: REDMAY HOMES

MODEL: PAREZR SC |

f

| Desc

1 Manuhcm"e
! Home

vEAR: 1999 New X USEL:

LenaTH,_8C

| SERIAL
NUMBERS: 160 - C2562A3

AcDOmioNAL HEART PUM2

' accessomes STEPS

" AND FLRNISHINGS: I -
06 219 9 __
1. Cash P“"‘ (including 3"“ - B * PROPERTY lNSURANCE Property I-nauranco“on the
Taxof § 43C.C0): . ... §__€8,C69.CC | Manutactured Home is required for the tem of this |
2. 2. Cash Down Paymen: §_14,C00.C0 * | Conlract. | have the right to chcosa the parson through '
b. Trade.In (Year, Maks, Model): | ¢ whom it s obtainec. By marking the appropriate line -
i Length ___ Width .1 . beicw, | elect to buy the coverage Indicated from you ,
i Qross Valve S .CG Lians$ __.CC _: i for the term and premium shown, and | want ﬂnaneed
(Sele- D paystt 1 | on this Contract. :
Net Trede-In Value $ .0C | . . .
Tots! Dewn Payment $  2¢,0C0.00 Type of Insuranca . Term Premium i
' 3. Unpald Eslance o' Cash Prics (3 minus2) $_ 34,C€9.CC | X Fhyslca. Jarags Ce L2MOS § 915.00
- 4. Amounts pald to others on my behall.” i BROAD '-ORN $

. a. To insurarice Companies:

s ebemne

(1) Property insurance S §15.80 * LIABILIY INSURANCE COVERAGE FOR SODILY .
() Gredr. Lis Insurance  § .00 - { INJURY AND PROPERTY DAMAGE CAUSED —O !
b. To Fublic Oticlas. | I OTHERS IS NOT INCLUDED UNLESS INDICATED IN -
(1) Certificazs of This S__ __8.¢ccC I i THE PROPERTY INSURANCE SECTION ABOVE.
@ $ cc i i CREDIT LIFE INSURANCE: CREDIT LIFE ;
! & ToCredior: *: INSURANCE IS NOT_ REQUIRED FOR THIS |
‘ For: S -CC | CONTRACT CR A FACTOR IN ITS APPROVAL. I™ :
: d. To: i : WILL NOT BE PROVIDEC UNLESS I SIGN BELGV/ :
. For. .} AND AGREE TO PAY THE ADDITIONAL COST. 1t
| s __ __._.900 elect Crecit Life insurance, the nameis} of the :
| @ To | proposed insurec(s) are: :
| Far: .1 Proposed Insured ]
: $ .CC I - Proposed Insured }
. . To i+ (Only spouse can be insurec Jointly.) |
H For: N . R H
: s <0 | © This insurance may not pay off all of my debt, and the
¢ To . 1 exact amount of coverage is shown on my policy or !
I For: l | certificate. My signature indicates my election to obtain
! ) s Tc : Credit iife Insurance coverage for the *erm and ‘
h. To: — :  premium shown: i
Far: - | : Type of Coverage Torm Premium '
| Totsl(a-brcrd+o+f+g+h)  S____ 920.06C .| __ single $
|5, Unpaid Batanoe @ 54,989.0C | — doin s
| & np noe (3 plus 4) S 54,983, i ;
! E. Pregaid Finanoce Chargs ] _.oc l : Date |
: {sgnatize)
- 7. Amount Finsnced (5 minus 6} $ 54,98%.CC : Date :
' (sgnature)

f"l understand and agree that & portion of certair, of these amounts
l may be retainec by you or your affiliate.

(If foint coveraga is deaired, both proposed insureds must sign ) :
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ADDITIONAL TERMS AND CONDITIONS

VARIABLE RATE:

a. Monthly Payment Changes. My monthly payment amount will change each time my interast rate is acjusted. The monthly
payment emcunt will fully amortize the remaining unpaid balance &t thoe adjustec interest rete in equal monthly payments
over the remairing term of this Contract. N v

b. Notice of Interest Rate and Monthly Payment Changes. You will senc me notice of an adjustment in the interest rate and
monthly payment &t least Z5 days befcre the edjustment. This notice will contein information about the index rate, interest
rete, peyment amount ane remaining unpalz balance.

c. Converaion to Fixed Rate. | may choose to convert this Contract to a fixed rate Contract 2t any time beginning
Z=R0 years from the cale of this Contract and ending 30 years from the dats of this Contract In
order to convert to a fixed rate, { must nct be in defauit under the terms of this Contract, | must notfy you in writing of my
desire to convert to a fixed rate, | must execute a revision egreement and | must pay & nonrefundeble cormr/ersion fee. “he
new fixed interest rate wiil be your stancard fixea inersst rate for a compareble Contract on the date that you receive my
written notification. The new fixed rete will take effect on the *Conversion Date,” which shall be my next payment cue date
that is at least 20 days after your timely receipt of a revision agreement signed by all Borrowers together with a
nonrefuncable conversion fee of S8 2CC .00 . The new fixec ratg and the Conversion Date are subject to
chenge if 1y revision agreement anc fees are received fter the date specifiec in the revision sgreement, My new payment
amount will ba effactive with the first pryment following the Conversion Date.

SECURITY INTEREST: | grant you a security interest uncer the Unfform Cemmercisl Coce in (1) the Manufactures Home and in
&ll goods that are or may hereafter by operation of law become accessions to It, (2) all appliances, machinery, esuipment and
other goods furnished with the Manufactured Home (whather or not instailed or affixec to it) including but not limited to the items
llstec as "Additional Accessories and Fumnishings™ on page 1 of this Contract, (3) any refunds of unesmed insurance premiums
finencec in this Contract, (4) any substititions or replacements of the foregoing, and (5) all procesds of such Manufactured
Home and accessions, and of any Additional Accessories and Fumnishings. This security Interest secures payment and
performance of my obligations under this Contract, Inclucing any additional cebt arising because of my failure to perform my
cbligetions under this Cortract and inciudes any contractual extensions, renewals or modifications. ¥y execution of this Contract
constitutes a waiver of my personal property anc homestead exemption rights to the personal property herein described. | wil
sign and deiiver to you whataver financing statements anc other cocuments you ceem necessary to aliow you ‘o perfect your
security interest in any personal property and fixtures. | agree that you mey file this security instrument or a reproduction thereof
In the real estate records or other appropriate incex as a financing statement for any of the items specified above. Any
reproduction of this security instrument or any other security agreement or financing stetement, and eny extensions, renewels, or
amencments thergoef, shall be sufficlent to perfect a security interest with respect to such items.

PREPAYMENT: | MAY PREPAY THIS CONTRACT IN FULL OR IN PART AT ANY TIME WITHOUT PENALTY. IF | MAKE A
PARTIAL PREPAYMENT, THERE WILL BE NO CHANGE IN THE DUE DATES OR AMOUNTS OF MY MONTHLY
PAYMENTS, UNLESS YOU AGREE IN WRITING TO THOSE CHANGES.

PROPERTY INSURANCE:

a. Minimum Coverage. | am recuired to provice physical camage insurance coverage protecting the Manufacturec Home for
the term of this Contract against loss by fire, hazards included within the term "extended coverage” and any other hezards,
including flood, for which you require insurance, in an amount equal to the ‘esser of the actual cesh vaiue of the
Manutactured Home or the remeining unpaid balance | owe from time to time on this Contract (the “Minimum Coverage”).
The insurance policy will contain a loss payable clause prolecting you {es your interest mey appear), anc provide for a
10-day notice of cancallation to you Unless you consent in writing, | shail not acd any additional loss payee to the Insurance
policy. 1 have the right to choose the person through wham the property insurznce policy is obtminad. If my insurance
coverage expires or is cancelled prior to payment in fuil of this Contract, | must obtain no less than the Minimum Coverage at
my expense for the remalning term of this Contract. Shoukd | fall to maintain the Minimum Coverage, you may, but are not
cobligated to, cbtain insurance coverage. | agree that any insurance you purchese may be for the protection of only your
interest in the Manufactured Home, may not fully protect me in the event of a ioss, and may be for such reasonable period as
you detamine. If you ceckle, in your sole discretion. to obtain insurance, you will notity ma of that fact and that the ccst, plus
Interest a: the Contract rate, will be added to my debt | will repay such amount during the term of the policy in the manner
requestec by you. | understand that the insurance premiums may be higher if you must purchase the insurance than might be
the case if | had purchased the insurance, end that you may purchase the insurance from an affiliated company which may
receive a proft for this service.

SCI5084 (567 ORIGINAL COPY . mAIE 3CF B
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b. Assignment and Application of Insurance Proceeds. | hereby grant and assign 10 you the proceeds of any and af
insurance coverage on the Manufacturad Home, inclucing any optional coverage, such as earthquake insurance, which in
type or amount is bayond the Minimum Coverage. In the event of & logs to the Menufacturec Home, | shafl give prompt notice
to you and the insurance cariar. if | fait to promptiy notify or make proct of 'oss to the insurance carrier, you may co 8o oh my
behalf. All physical camage Insurance proceeds, inciuding procssds from optional coverage, shall be applied to restoration or
repair of the Manufactured Home, uniess you and | agree otherwise in writing or uniess such restoration ar, repair is not
economically practical or feasible, or your security interest wauld be essensd. If such restoration or repalr is not practical or
feasible, or your security interest would be lsssaned, you shall apply the insurance procasds to the remaining unpalc balance
of this Contract, whether or not then cue, and give me any excess, | authorize any insurer to pey you cirectly. | hereby
appoint you as my limited attorney-in-fact to sign my nams to any check, draft, or cther document necessary to obtain such
insurance payments.

LATE CHARGE: | agres to pay a late charge for late payment as sst forth on the front of this Contract Only one late charge will
be made on any delinquent instaliment regardiass of the pesicd for which that instaliment remains in default, After this Contract
matures, whether by ecceleration or othetwise | will not be charged a late charge.

RETURNED CHECK CHARGES: | will pay you 525 {or such higher amount as allowec by law) i any check givan to you is not
honored because of insutficient funds or because no such eccount exists.

EVENTS OF DEFAULT: | will be in cefault under this Contract f: (a) | fail to make any payment when due; (b) ! fail to timely

make rental paymerts, or to pay other charges and assessments, relating to the real property andfor facility on which the

Manufactured Home is iccated; (c) | viclate reshictive covenents, ruise of regulations relating to the real property and/or facility
where the Manufacturea Home [s located: (d) | fail to kesp the Manufactured Home in good repair and condition, as you may

reasonably cetermine; (¢} | remove the Manufaciured Home from the adcreas shcown on this Contract unless | notify you in

advance and reoceive your written consent; (f) | sell or atterrpt to sell or to transfer any beneficial interest in the Manufactured

Home without first obtaining your written consent; {g) | allow the Manufacturad Home to become part of any real estate without

tirst obtaining your written cansent, {h) | ancumbsr or abancon the Manufactured Home or use it for hire or illegally, () | fail to

promptly pay any taxaes anc other fiens and enoumbrances on the Menufactured Homa or on the real property on which it is

lecated, if this is my responsibiiity; andfor () { fail to do anythirg else which | kave promised to do under this Contract.

NOTICE OF DEFAULT: if any of the above specifiec Events of Default have occurred, you may do whatever is necessary (o
correct my default. You wil, axcept as set forth below, first give ms a Notice of Defautt and Right to Cure Dafault before you
sccelerete payment of the remaining unpaic balance | ows you or repossass or foreciose on any property which securas this
Contract. The Notice will tell me whet my default is anc how | can cure it You are not requirec to senc ma this Notica when (1)
you have already given me a Notice relating to a prior default under this Contract, (2) | have atandoned or voluntarily
surrencersd the Manutactured Home, (3) my default oonsists of an Event of Default other than my feilure to make a payment
when duse, or (4} other extreme circumstances exist which coulc jeoparcize the Manutacturec Home.

REMEDIES UPON DEFAULT: it | do not cure the default, you may do sither or both of the following at the end of the notice
period, as aflowed by applicable law: (a) you can require me t immediately pav you the entire remeining unpaid balance due
under this Contract pius aocrued interest of {b) you can repossess the Manuactured Home pursuant to the securlty interest |
give you under this Contract. If you are not required to sand me the Notice of Default and Right to Cura Default, you will have
these rights immeciately upon my defauft. Once you get possession of the Manufactured Home you will sell it. If the amount from
the sale, after expenses, is less than what | owe you, | will pay you the difference except as ctherwise proviced by jaw. Al
remedies are cumulative and you may enforce them eeparately or together in any ordsr you cesm necessary to protect your -
security.

ARBITRATION OF DISPUTES AND WAIVER OF JURY TRIAL:

a. Dispute Resolution. Any controversy or claim between cr among you and me or our assignees arising out of or relating to
this Contract or anty agreements or instruments relating to or delivered in connection with this Contract, Inclucing any claim
based on or arising from an alleged tort, shall, if recuestad by etther you or me, ba determinsd by arbitration, reference, or
trial by a judge as provided balow. A controversy involving only a singie claimant, or claimante who &re related or asserting
claims arising from a single transaction, shall be determined by arbitration as described below. Any other controversy shalt be
determined by judiciel reference of the controversy to a referee appointed by the court or, if the court where the controversy
is venued lacks the power to appoint a referee, by trial by a judge without a jury. as describec below. YOU AND | AGREE
AND UNDERSTAND THAT WE ARE GIVING UP THE RIGHT TO TRIAL BY JURY, AND THERE SHALL BE NO JURY
WHETHER THE CONTROVERSY OR CLAIM IS DECIDED BY ARBITRATION, BY JUDICIAL REFERENCE, OR BY
TRIAL BY A JUDGE.

b, Arbitration. Since this Gontract touches and concerrs interstate commerce, an arbitretion under this Contract shall be

conducted in accordance with the United States Arbitration Act (Thie 9, United States Code), notwithstanding any choice of
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law provision in this Contract. The Commercial Rules of the Amaerican Arbltration Association (AAA") aiso shall apply. The
arbitrator(s) shall foillow the lew anc shall give effect to statutes of limitation in determining any claim. Any controversy
conceming whether an issue is erbitrable shail be determined by the erbitratar(s}. The ewarc of the arbirator(s) shall be in
writing &nd inciuce & statament of reasons fer the award. The award shall be final. Judgment upon the award may be entered
in any court having jurisdiction, and ne cheilenge to entry of judgment upon the awarc shall be entertained except as
provided by Section 1C of the United States Arbitration Act or upon a Fincing of manifest injustice. P v

c. Judicial Reference or Trial by a Judge. If requestad Ly either you or me, eny controversy or claim uncer subparagraph {a)
that is not submitted to arbitration as proviced in subparagraph (b) ehail be cetermined by reference to a referee eppointed
by the court who, sitting alone and withaut jury, shall decice all questions of faw and fact. You and | shell designate to the
court a referce selected under the auspices of the AAA In the same manner as arbitrators are selected in AAA-sponsored
proceedings. The referes shail be an active attomey or retiren judge. I the court where the controversy is venued lacks the
power to appoint a referes, the controvarsy Instead shall be cecicec by trial by 2 judge without a jury.

d. Seif-Help, Foreclosure, and Provisional Remedies. The provisions of this paragraph shall not limit eny rights that you or |
may have to exercise self-heip remeciss such as set-off or repossession, tc foreclose by power of sale or judicially against or
sell any collateral or securlty, or to obtain any provigional or encillary remedies from & court of competent jurisdiction before,
after or curing the pendency of any arbitration under subparegreph {b) ebove. Neither the obtaining nor the exercise of any
such remedy skali serve as a waiver of the right of elther you or me to demand that the relatec or any other dispute or
controversy be determinsd by arbitration as provided above.

ATTORNEY FEES: it | prevail in any lagal action or arbitration proceading which is commenced in connection with the
enforcement of this Contract or any instrument or agreement required undar this Contract, or In connection with any disgute
relating to this Contract, you will pay my reasonabie sttorney fees, court costs anc necessary cisbursements Incurrec in
connection with such action or proceeding, as detemminec by the court, the referes, o the arbitrator(s) ih accordance with the
law, if you prevail in any such action or procesding, or in the sxerciss of any self-halp ramedy as cescribed above, | will pay any
reasonable fees imposed on you by an attomey who Is not your ealaried employes, not to exceed 15% of the unpaid cebt,
together with court costs ang necessary disbursaments to the full extent permitted by law.

OTHER TERMS AND CONDITIONS: | agree: (g) to pay with my monthly instaliments, it requested by you to do so, the
estimated amount necessary to pay yearly taxes, assessments and nsurance premiums that will become due within the
next twelve-month period; (b} to pay you a transfer fee if | sell the Manufactured Home, unlass such fes is prohlbited by law; {c)
to pay interest at the Contract rate on the remeining unpaid balance plus accrusd interest, from the date of maturity until paid in
full; (d) to reimburse you, immediately upon your demenc, with interest at the Contract rete, the amount of funds you actuelly
advance on my behalf to comrect my default: and (e) that it | am marriea, and residing in & community property state, both my
community property and separate property will ke lichie for &l peyments due under this Centract.

ASSIGNMENT: You may assign this Contract to any pcmon or antity. All rights grented to you under this Contract shall apply ‘o
any assignes of this Contract.

CREDIT INFORMATION: You may investigate my credit history and cradit capacity in connection with opening ano collecting
my account and share information about me and my account with credit reporting agencies. You may sell or otherwise fumish
information about ms, including insurance information, to all others who mey lawlully receive such information. You may fumish
specific Information about the Manufactured Home and any insurance policies on the Manufectured Hore to any Insurance
agent to enzble such agent to quote premiums to me ana solicit my insurance business.

WAIVER: Waiver of any cefeuit shall not constitute a waiver of any other default No term of this Contract shall ba changed
unless in writing and signed by one of your officsrs. This Contract is the entire agresment betwaen us end | agree that no oral or
Implied representations have bsen made ta Induce me to anter Into this Contrect,

VALIDITY: Wherever possible each provision of this Gontract shall be interpreted in such manner as to be effective ang valid
under egpiicable ‘aw. but if any provision of this Contract shall be prohibited by or invalid under applicable law, such provision
shell be ineffectiva only to the extent of such prohibition or invalicity, without invalidating the remaincer of such provision or the
remeaining provisions of this Contract. This Contract shall be of no effect until and unless signed by me and you. In no svent shail
any charge unaer this Contract exceed the highest amount allowed by epplicable law. If any excess chamge is received, such
excess shall be refunted or applied to the amount due.

QOVERNING LAW: Each provision of this Contract shall be construed in accordance with and govemed by the laws of the state
of South Carolina, provided that to tha extent you have greeter rights or remedies under Federal law, such choice of state iaw
shall not be deemed to ceprive you of such greater rights enc remedies under Federal law.
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YOU AND | HAVE REA ND THIS CONTRACT, INCLUDING THE PARAGRAPH CALLING FOR
RESOLVING DISPUTES BY ARBITRATION, REFERENCE, OR TRIAL BY A JUDGE, AND NOT 8Y JURY TRIAL, AND

AGREE THAT THIS CONTRACT SETS FORTH OUR ENTIRE AGREEMENT AND THAT NO OTHER PROMISES HAVE
BEEN MADE.

Nolice {0 Consumer: lis a volaton o law lor any parssn imoivad in e sale of The property ccvaced by this Contract, or the lending of mzneyon he seouriy
<t such propety, tc require or atierrpl % requ-re the buyer to pu-ohase Insuraros oovar ng tne propsnty frem Ary cartiouier ‘nsuranoe compatyor agent, and any
such violaon o7 altampted viclaticn should be raporied ©: Chist insurance Commissioner, - Oepartmant of insurancs, Stals o! South Cardlina. Courbia,
South Cartlina 28240, f inswzance or he mamtacturac homa is purchased through the Salia* or Lenter incldent B tis puthase scntractand sich insLrance is
sLbsaqueily cance.led with refund o* the Jreamac grardum for the isuranoe geing  the Sa-lar o Lender, it ia a reqJirement of ha law tha: any such retund
shall be aprlad B eny mstlment cayment then due or o the next paymert or payme~ta 1o besome due a such refund may not lawiuly be -aquived o be
appiad o he fna paymenis Any provsicnin tis Conract or any ofher ajreemenito 8 contrary is vouo undsr the law Howeser, if the Contact s providas,
suoh refund may be used 1o purchuss sunsttse ‘nsutance. Any pamium held by the insurenoe corpany for a policy year hayand the ourert paliay yea’ is
entiraly unsarred anc is rejui‘ed ko be retmred 1 the buyer of arediiad 1o the buyers aconunt In lul, witsou: respact o whathe- tre buydr orceed Tie
sancellaton o e compary ceuses the cancelalion. As 15 refud of reamec prerium for the particn of the sremiuin for the prasent pclay yesr only, if he
buye- ordered e oznosliaton, relu~ cfthe Lneamad premiumn for that parton shall be on the pro-rata basis.

NOTICE TO THE BUYER: 1. DO NQOT SIGN THIS CONTRACT BEFORE YOU READ IT OR IF [T CONTAINS ANY BLANK

SPACES. 2. YOU ARE ENTITLED TO AN EXACT COPY OF THE CONTRACT YOU SIGN. 3. UNDER THE LAW YOU HAVE
THE RIGHT TO PAY OFF IN ADVANCE THE FULL AMOUNT DUE WITHOUT PENALTY.

ACCEFTED: The foregaing Contreot is hereby assigred under the wrms ¢f | | AGREE TO ALL THE TERMS ON ALL PAGES OF THIS
the Assignmrant Seiow - RETAIL INSTALLMENT CONTRACT AND ACKNOWLEDGE
! RECE!IPT OF A COMPLETED COPY OF THIS CONTRACT.

TED PARIER FOME SALTS, ZINC. ERS) S GNATURE(S):

ADDRESS: <2483 3ROAD STRE=ZT EXT.

ROIALT R. RALIIN:NE

| oareermsconmacr___ 1 ~p-99
4 ASSIGNMENT BY SELLER

TO CREDITOR INDICATED ON PAGE 1 ("Creaitor)

With respect to this retail instaliment contract ("Contract”} signec by one or more buyers ("Buyer”), SELLER represents
and watrants that: (1) Buyer's crecit stetement submitted herewith Is completely accurate uniess otherwise spacitied; (2) Buyer
was lagally compatent to contract at the tima of Buyer's axecution of this Contract; (3) this Contract aross from the bone fide
sale of the merchandise described in this Contract; (¢) tha cown payment wes made by Buyer in cash unless otherwise specifisd
and no part therecf was ioensd cirectly or indirectly by Selier to Buyer; (5} any trade-in, or other consideraticn, receivad as any
part of the down payment Is accuratsly described on paga 2 and has been valued at its bona fide value, and any amount owed
on such tate-in or other property is accurately cescribsd on page 2 and has been paid off by Seller prior to or
contemporaneously with the assignment of this Contract to Credtior; (6) thers is now owing on this Contract the amount set forth
herein, (7) this Contract and any guaranty submitted in connection herewith is in all respacts jegally entorceable against each
purported signetory thereot; (B) Beiler hes the right to essign this Contract and thereby to convey good titie to it; (9) in the event
of any claim or defensa assarted by any Buyer, or any heirs or assigns of Buyer. with respect o the M anufactured Home or
other propsrty or consiceration transferred pursuant to this retail instaliment contract, Sellsr agrees that it will incemnity and hold
Creditor harmiess from ell auch clzims ana defenses as well as from alt costs reasonably incurred by Creditor in connection
therewith, inciuding but not limitad to reasonable attorney feas anc coutt costs; and (10) in accordance with the Fair Credit
Reporting Act, Selfer has notffied Buyer that this Contract 15 to be sutmitted to Craditor.

For value received, Selier hereby assigns to Crecitor all fts rights, title and interest in this Contract and the property
which is the subject matter hareof and authorizes Creditor to do everything necessary to collect and discharge same. All the
terms of any existing written agresments between Seller and Creziior goveming the purchzse of Conrects ara made a part

hereof by refarence, it being understood that Craditor relles upon the above warranties and upon sald agreemerts in purchasing
this Contract. '
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" Customers (s):

' ‘; i ingermal review of our files, we dnsoovcred that we failed to disclose or inaccurately disclose the items listed below on your
* To correct the errors(s), we are making the following disclosures as they are applicable for your contract:

;-,- Dl'sﬂgg__ﬁ; W - . . . -
_-MM%’M ¢ #— was not disclosed to you. Tt should have been disclosed as

.. was not disclosed to you. It should have been disclosed as

i Thu'lncur-p

r_,____uu;:c!aﬁevmsumorreci.lyd1s<:lc>sedto;,ouas Z/M? 7"[[ ’a’a
_'Sh/zvcbecndlsclosedas 12m$f§//% due ﬁ/ézz/_fgmnmgpayments &sumatedatsf-Zé; 96

1/3- 12000
smivelie Galo . was incorrectly disclosed to youas_ é"/ /- RF . e . R
haveboen discosedas 7=/ Fo AT i - :
was incorrectly disclosed to you as _ - = o
.. have been disclosed as — e . e PR o oale -

*” yuu have any questions, please contract us at the telephone number list=d below.

i Credit Corp. | RECEIVE]

Fils FEB 2 4 2014
i Information Security Classification: Public -

“Brooklield Prury. Sulte 102 (29607) - | - 8C Court of Appeals

2 Box 2568 ' o~
-z, SC 29602-2558 T ‘ 046
i3 281-0018 « (800) 722-7747 = (800) 550-1734 » Fax (800) 922- 7449 CENDER €3 seoreacrion



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Honorable Alison Renee Lee, Circuit Judge

Case No.: 2012-CP-40-7313"

Cynthia Hall; Ronald R. Ballentine,

Respondents,

Green Tree Servicing, LLC, f/k/a Green Tree
Financial Servicing Corp.,
Appellant.

PROOF OF SERVICE

Val. H. Stieglitz, Esquire

Suzanne T.G. Grigg, Esquire

NEXSEN PRUET, LLC

1230 Main Street, Suite 700

Columbia, South Carolina 29201

Telephone:  803.771.8900

E-Mail: VStieglitz@nexsenpruet.com
SGrigg@nexsenpruet.com

Stephen P. Groves, Sr., Esquire
NEXSEN PRUET, LLC

205 King Street, Suite 400
Charleston, South Carolina 29401
Telephone:  843.720.1725

E-Mail: SGroves@nexsenpiuet’comyw

¥

Attorneys for the Appellant FEB 9 4 )
= 2014

SC Count of Appeals



I, Deborah Watford, hereby certify that on February 24, 2014, I served one copy of the

Record on _Appeal submitted by the Appellant, Green Tree Servicing, LLLLC f/k/a Green Tree

Financial Servicing Corp., on counsel for the Respondents, Cynthia Hall and Ronald R.
Ballentine, via electronic mail and United States Mail, postage pre-paid, and addressed as

follows:

Brian L. Boger, Esquire
1331 Elmwood Avenue, Suite 210
Columbia, South Carolina 29201

Attorneys for the Respondents
Cynthia Hall and Ronald R. Ballentine

Deborah Watford '
Legal Assistant to Suzanne T.G. Grigg

NEXSEN PRUET, LLC

1230 Main Street, Suite 700 (29201)

Post Office Drawer 2426

Columbia, South Carolina 29202
(803) 771-8900

Columbia, South Carolina

February 24, 2014

FEB 2 4 2014
SC Court of Appeals



