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ARGUMENT
This appeal concerns the equitable application of the Thompson v. S.C. Steel Erectors
holding. 369 S.C. 606, 632 S.E.2d 874 (Ct. App. 2006). The primary question is whether the
South Carolina Workers’ Cornpensation Commission (“Commission”) erred as a matter of law in
ﬁnding Claimant James Harrison (“Harrison™) was nnt entitled to modification oi‘his second home.
Harrison argues the answer to that ciuestionis yes, for the facts and circumstances surrounding his
claim are similar to those in Thompson and the facts and circumstances of his claim meet the test
espouséd by the Court when it found Thompson was entitled to modifications of a second home.
The Commission, however, essentially held that Thompson only applies to claimants who rent
their homes and ruled as if home owneréhip or duplication were the only co‘nsiderations taken by
this Court when it ordered modifications of Thompson’s second, and at the time of the opinion,
nonexistent iiome. The Commission, insteeid, should have consid;:red each of facts this Court
found important in Thompson. The Commission’s failure to do so was an error of law and proper
| application of the facts of Hariison’s’ injuiies would show his entitlement to modifications as a
matter of law.
A. Home Modifications Distinguished from Lum[i Sum
Respondents have repeatedly attempted to distinguish the facts at hand from Thompson by
erroneously conflating the two distinct issues at play in Thompson. Thompson was awarded
benefits, but the defendants in his casé denied his entitlement to niodiﬁcation of a second home
and denied his entitlement to\' collect the last 13% of his benefits in a lump sum. Id. Those were
two distinct issues: Thompson sought a lump sum of his benefits to pay for the base price of an

unmodified home and also sought to have the carrier pay for the additional expense of modifying



a home to rheet his special néeds that resulteci from his work place injury. Id. at 612, 632 S.E.2d
at 877.

Therefore, the assertion by Respondents that “The issue in Thompson was further
compounded by the fact that Th(‘)mpson' was seeking paymcnf for the home modiﬁcations out of
the ‘back end” of his life time award™ is patently erroneous. This court dealt with the two issues,
a flump sum award and modification of a secoﬁd home, in two separate sections of the T hompson -
opinion. Id. Moreover, the Court stated expressly that “neither the upfitting award nor the funds
for the therapeutic and exercise equipment are to be deducted-from Thompson’s lifetime benefits.”
Id at611n. 1,632 S.E.2d at 877 n. 1. Thompson’s request for a lump sum to purchase a home in
no way compounds the issue at bar. Thompson sought and Was permitted to receive the commuted
value of the last 13% of his lifetime benefits in a lﬁmp sum to build an unmodified house. Id. ét
610, 632 S.E.2d at 877. If the T hompson opinion stopped there, both Thompson and Harrison
would have been in the same condition: Owning a home they cannot usé asa resuit of their on the
job injuries. However, the Thompson Court went further and ordered the carrier provide, and not
deduct from his life time benefits, the modifications necessary to make a second, unmodified home
safé to live in. Id af 611 n. 1, 632 S.E.2d at 877 n. 1. That is what Harrison requests—the
modifications necessary to make a second home safe. |

B. Duplication and Home Ownership are not Dispositive.

When this Court decided Thompson, it first addressed the Thompsons’ intentions with
regérd to where they would livé. Id. at 620, 632 S.E.2d at 882. In so addressing, the Court looked
at the Thompsons’ stated plans, it looked at the Thompsons’ finances, and it considered whether
it would be fair to preclude the Thompsons fr0m> utilizing their second home. Id. " This Court

completed that analysis and found the evidence it considered cut in favor of Thompson’s _



‘ entitlement to rﬁodiﬁcations of a second home. Id. If this Court considefs the same évidence
" Harrison has offered in the re‘cord, it will find this factor cuts in favor of modifications as well.
First, Harrison testified that his plan is to use his retirement home full time upon his retirement
-and\ intended to begin that transition on the day of his accident. (R. pp. 42-45).' Second,.Harrison
owns his second home, which ofters much more support 1o th\é contention that, prein; er, Harrison
intended to move to that home, than does saving $8,000.00 prior to an injury. (R. p. 43, lines 3-
4). Third, as with Thompson, a legal decree precluding Harrison’s glream of moving to his beach
home would be uﬁreasonéble. F inally, Harrison used his second home regularly prior to his work
place injury; it is unreasonabl¢ to assert he must sell his home or cease usiﬁg it because he éuffered
an-injury at Work. In Pressley v. REA Const. Co. Inc., this Court stated that the Thompson Court
‘ “held the employer must also pay to upfit [Thompson’s second] home because ‘the modifications
[were] necessitated"solely by [Thompson"s] adrﬁittedly compensable work inJ:ury."’ 374 S.C. 283,
189, 648 S.E.Zld 301, 304 (Ct  App. 2007) (emphasis added). |
Second, this Court addressed the carrier"s concerns of duplication. Thompson, 369 S.C. at.
620, 632 S.E.2d at 882. In support of its decision to order addiﬁonal modiﬁca"gions, the Court
noted that a’dditional‘ modifications were required for Thompson’s ﬂrsf home; his home was
already handicap éccessible, but would need modifications to enabie the home to .support
- Thompson’s needed exercise equipment. Then the Court noted that the carrier knew when it
modified Thompson’s. first house that he could not be expected to remai‘n there for the remainder -
of his life. Id Here, the carrierr also knew that Harrison did not intend to stay in his C‘olumbia.
" home for the remainder of his life. In fact, Harr_ison requestéd modification of his second home
Along before the carrier approved médiﬁcations of his Columbia home. (See e.g., R. p. 12). Th.(‘)se

—

modifications were eventually approved notwithstanding the carrier’s knowledge that Harrison



" needed and was requesting modification of his retirement home. While the need for additional
modifications was also notgd by the Thompson Court, that féctor should not cut against Harrison’s
entitlement, for the outcome.’ if it did would be illogical. If Harrison’s entitlement turned on
whether he currently needs additionai modifications fof his Columbia home, then the Court would
in effect be teiling Harrison that he caimotl get basic home moditications tor his retirement untii he
haé a need for exercise equipment or a need for some other additional modification. Harrison’s
entitlement to basic modifications of his retirement home should not tﬁm on whether he needs
additional modifications to his Columbia home.
C. Thompson Speciﬁcaliy Applies t:0 the Modification of Multiple Homes

The point of the T h'o)npson opinion is that avcarrier cannot avoid its responsibility to fnodify
a s‘eco.nd home, when modifications are indicated byvthe authorized treating physician simply
because the carrier had modified another home for thé same claimant. Th;: opinion has nothing fo
do with the payment of “moves,” and the Thovmpson opiﬁion does not reference a reqhest to have
the carrier pay to “move” Thompson to his new hoiné. Id. The Thompson Court Speciﬁcally
required the carrier to modify multiple homes. In the case of Thompson, the home had not eéven
been built when this Court ordered its modification.

Respondents have, if not expressly then impliedly,' stated that ;nodiﬁcation' of Harrison’s
retirement home will be proper c;nce he moves to his retirement home fulltime. In their brief to
this court respondents state, “The Single Commissioner even noted the secondary/vacation home
would need to [sic] up fitted and modified when Appellant actﬁally did retire and move in to [sic]
the home, a fact that was not appealed by Respdndents.” This implication is illogical and frankly,

dangerous. "The home Harrison seeks to have modified is elevéted, such that the first floor of the

home is one story up. (R. p. 46, lines 5-6). There is no way to access the home except through



thé usé of a flight of stairs. (R. p.47, lines 8-10). Harfison cannot safely climb stairs and he éannbt
safely step into an unmodified shower. (R. pp. 47-48, 67). Nonethelless, Respondents seek té force
Harrison to move to that home iﬁ order to prove that he intends to make‘ that his primary residence. |
That was not the case in Thompson. There , was no mandate in the Thompson opinion that
Thompson ﬁ.rst‘move nto tﬁé second home once construction was completed to prove thathe was
actually going to use it full tirﬁé before modfﬁcétions would be ordered.

Moreover, tQ tell Hérrison he must rﬁove to his retirement home before modifications will
be proper is batently unreasonable iﬁ light of What that process will entail. Harrison was {njgred
on February 27, 2012. (R. p. 12). He lived in his Columbia the from that date, except for the
week§ he spent in the hospital, until after November bf 2015 with no modifications; modifications
_ tﬁat were not 'approved until the eve of the hearing in this matter. Despite the. bﬁrden imposed by -
hot being able to sleep in a bedréom, his situation was tenéble while living in Columt;ia for he
could sléep on the first floor of the house énd avoid stairs. (R. p. 67). However, sleeping in a .roll
away hospital bed on the ground level of home on stilts, like Harrison’s retirement home, is not
possible. Therefore, based on the prior history éf this claim, Harrison wouid be expected to move
to his retirement ho'me, climb a flight stairs at least daily, which is contrary to the authorized
treating physician’s orders, for more than three years and eight months. This burden was not
imposed on Thompson'arid should not be imposed on Harrison. |

D. Harrison’; Injuries are Severe

As a result of his on the job acéident, Harrison did not simply suffer a minor lower
extremity injury; he shattered both bonés bin the lower half of his leg, just beiqw the knee. (R. p..
40). He suffered from severe peroneal nerve damage, and he developed a s‘erious‘M'RS'A infection.

(R. pp 40; 184). As a consequence of those injuries, he endured multiple surgeries, six skin grafts,



- weeks with a wound vac, weeks _in the hospital, and two-and-a-half years of physical fhefapy. This
was not a rolled ankle from which Harrison could make a full recovery. Déspite the work of his
physicians and his efforts in physicai therapy, he suffered a permanent 57% impairment to his right
leg, as opined by the Respondents"selectgd physician. (R. p: 67).

Thus, to avovw that Harrison is seeking any type of net gain as a resuit of this iitigation is
fallacious. Respondents, nevertheless, cite the title of a presentation Harrison gave to members of
the insurance indusfry in support of their argument that Harrison is in some way seeking gratuitous
benefits. However, Harrison testified at length about his presentation and how the title was simply
a “teaser” aﬁd the substance of the preséntatidn was the issues he had persohally experienced with
workers’ compensation. (R. pp. 48-49). Harrison testified his pfesentatioh covered the story of a
nurse attempting to make him walk prior to any surgery when doing so was strictly coptraiﬁdicated.
(R. p. 49, lines 8-11). His presentation covered how having an assigned nurse case manager can
become an obstacle to getting things done. (R. p. 49, lines 12-1 5). He spoké on the state of mind
that results from sitting alone with no one speaking to him or updating him on his conditiqh.‘ (R.
p. 49, lines 15-19). He further diécussed the number of past due bills that were éent to his .house
énd sent to collections despité the fact that the workers’ corripensation_ carrier was solely and
' undisputedly responsible for those bills. (R. pp. 49-50). And finally, he presénted on the issues
that face claimants, like him;elf, when they are given easy, uncontrolled access;to highly addi_ctive
pain medications withqut any. counseling on pain managerﬁent or alternatives to opioid
prescriptions. (R. p. 50, lines 2-7). When asked further about his experience and the acéusation
that 5&: presented about making money as a work;ers’ compensation claimant, Harrison téstiﬁed “I

don’t think anyone believes that I had fun or made any mbney or wanted to be me.” (R. p. 50,



lines‘10-12). Harrison know"s he will never be made whole again and simply requests an order
providing him with the modiﬁcatioﬁs prescribed by his treating physician.
CONCLUSION
Based on the foregoing, the Commission’s denial of Harrison’s entitlement to

modifications ot his second home shouid be reversed as a matter of law.
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