STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

BROWN CONTRACTORS, LLC, under S.C.
Residential Builders License No. 20378

Plaintiff,
VS.

ANDREW JOSEPH MCMARLIN A/K/A ANDREW
JOSEPH MC MARLIN AND AMY SALZHAUER

Defendants,

ANDREW MCMARLIN AND AMY SALZHAUER,
Third-Party Plaintiffs,
vs.

JAMES BROWN, IV AND BROWN-MEIHAUS
CONSTRUCTION CO., LLC,

Third-Party Defendants.

This matter comes before me, as Special Referee, by order of the court dated June 21, w

IN THE COURT OF COMMON PLEAS

CASE NO: 2014-CP-10-3881

ORDER

RECEIVED)
MAR 27 2019
SC Court of Appeals

2016. A trial was held from November 7, 2017 through November 10, 2017, and the parties

supplemented the record with additional deposition excerpts and exhibits. All exhibits and

supplemental testimony have been introduced into evidence without objection. All of my

findings and conclusions are based upon my consideration of all of the evidence submitted by

the parties.

Defendants (hereinafter referred to collectively as “McMarlins”) were solicited by, and

thereafter engaged Brown Contractors, LLC (“Plaintiff” or “Brown Contractors”) to perform a



substantial renovation in connection with a home fhey purchased at 1850 Flag Street on
Sullivan’s _Island, South Caroilina (the “Project”). Brown Contractors,"LLC was owned by James
“Jay” Brown; Plaintgff ingtituted t};nis matter with the filing of a Notice of Mechanic’s Lien dated
Mafcﬁ 19, 2014 (the ”L-ien”). Sﬁit to fqreclosé the Lien was filed on June .16, 2014._ In its
' Complai_nf, P]aintiff;lleged that the Mc_Ma}I.ins d|d notrpay Brown antractor"s ar‘md,i in'additio‘nvto '
the Lien, brougﬁt claims for Breach of Contract and Unjust'Em.'ichment. Plaintiff contends it is ,
owed the}_‘sqm-of $‘2‘06,428.59. ‘
The M-CMarli'ns denied - the claims, asser;ing yarious‘ affirmative defenses, and
_ counterélaimed asserting Causés}of action'ag'ainst both Plaintiff and Jay Brown personally®, The
:McMarIinS‘assérted-cat;ses of ac;c-ion fqr Negligence, Breach of Implied \_I\'/arranty‘o{c Workmanlike -
'Sefvice, Breach of Cd»nztract,‘ Unfair Tréde Plyr‘actices' (“SCUTPA”) and Alter Ego/Amalgamation. The
: McMarlins clai'r'h éro_Wn over-billed for the Project, failed to perform all of the work he cdntraéted
to perforrh and was p-aidkto pétfokm, and performed defective wor'k,A which either has b‘éen
| :'repai.r-ed or must bé..repa‘i.rc.ed.v As of frial, the Mlc;MafI'i.r'is’ all»eged daméges t6f$| $669,280.58 ih
| completion/repair co;ts and 558,080.58 for. Ioss of use occéﬁongd by th'é delay in completioﬁ of.
| the project, f(.'J.I; a tofal of $727,361.56. Thé McMarI.in,s also ‘claim an entitlemént to .punifive |
‘ darﬁag’esand_relief under SCUTPA. Both parties seek an award of a‘t_torneys’ fees under the
. _l\./léchanics'_ Lien Act,‘vand‘ the McMarlins also seek an award under SCUTPA. Any award of
attornéys’ fees pursuant fco the Mechanics Lien Act will be assessed after determinatidn of thé

' prevailing party as-provided inthe relevant statute.

1 Unless otherwise noted, Plaintiff and Jay Brown will hereinafter be referred to collectively as
“Brown”. -
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PLAINTIFF'S CLAIM
Brown seeks payment totaling- $206,428.59. This is reﬂected in Brown_"}s Notice of Lien,
dated March 19, 2014, which is Plaintiff’s Exhibit 5. fhe parties do not have tan executed written
coﬁtract and Brown conte;dé that the basis of the claim is that work at the -N_IcMarjin hohe was
agreed to be ‘o‘n a cost-plus basis. In support, Brown points to pay applications that were
- submitted to.the McMarlins and to the father of Mrs. McMarlin, Henry Salzhauer. (See, e.g. '
‘Defendanits’ Exhibits 78, 80, 82). ThdSe pay applicativons are premised on costs incurred with an
amount fqr profit and overheed. 'fhe McMarlins paid based en this billing forreat, but withheld
- $206,428.59 from Brown’s billing for brofit and overhead.: All costs of consﬁuction were
| apparently paid.’
fheMcMarlins deny that the work was to be dene on a cost-plus basis and point to several
_ piecee of e'v§dence sepporting their pos'iti_on. First, BreWn eubmitted pfopoéals to acéemp!ish the
work for a stated sdrh, whieh expressly contained an agreed uﬁon, fixed project management fee
for BreWh (Defeﬁdants’ Exhibit 8). They also point to a proposed cost-plus contract that Brown -
sent ;chem (Defendants’ Exhibit 13) that they refused te sign. Finally, there are voluminous emeil
. communications between the parties that reflect an effort on the pert_ ef the McMarlins to
identify the estimated cost to complete the project and also reference agreed upon'adjustfnents
to Brown'’s fee as part of those negotiations. (See e.g. Defendants’ Exhibits 48, 50-53,.55'-’56).
There are numerous disputes between the parties relating to the accuracy of Brown’s
billing. The parties also dispute why the 'price of the work increasedj_ significantly. Brown’s first

proposal has an eéstimated price of $685,000.00 (Defendants’ Exhibit 8). Brown’s final pay
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‘ application shoWsa t,ot"al proje'ct' priCe of $1, 3‘57',528t.2‘2 (;De'fendants" ‘Exhibit 116)’. .Brown"s total

N ,v;bllllngs were $1 461 999 Thls amount was estabhshed through Roy Strlckland (”Stnckland”) a

' ‘CPA (Defendants Exhlblt 9) However based upon the flndlngs below those lssues need not be
' "de,ctde'd because the failure to comply with the ‘Residential Licensing Statute‘ preCI_udes_ Plaintiff's -
recovery.
1. _Ajléajlure to obtain statutori_iy»required license precludes Plaintiff’s recovery.
_Regardless of the basis of the oayment; 'Fiiain;fciff's claims for payment under all causesof -
action are denied. Section 40-59:30'of the South Carolina Code of Laws protiibits an uniicensed .
C residenti\al builder from 'filing aMechanic’s Lien or collecting on a contract or any other:claim for
residential services. This r}rohipitio'n'ei'('t’ends'-to éc’t,,i'«éhs at law or.i‘n,equity.: Section 40 of the - ‘
" South Carolina Code regulates Residen,tial Builders as follows:
40-59-20. Definitions:
,As used in this chapter unless the conteXt’ c'Iearly‘ind_icates 'otherWiSei‘ :
(4) "Firm" means a busmess entlty functlomng as a sole proprletorshlp, _
,partnershlp, limited Ilabihty partnership, professional association,
professional corporatlon, business corporatlon limited liability company, o
joint venture or ‘other Iegally constltuted orgamzatlon which practlces or
offers to practlce res:dentlal bu:ld/ng or res:dentlal specm/ty contractmg '
‘[emphasis added] - S
(6) "Resudentlal builder" means one who constructs supermtends or.'
' offers to construct or supermtend the constructlon, repalr, lmprovement : o
- or relmprovement of a residential buﬂdmg or structure which i isnotover - '
three ﬂoors in height and which does not have more than sixteen units in”
any smgle apartment buildmg, when the cost of the undertakmg exceeds )
~ five thousand dollars Anyone who engages or offers to engage in such =
undertaking in this State is considered to have engaged in the busmess of

res:denttal bu;ldmg [emphaS|s added]

' 40-59-30 License r_equirejment;,_enforcement of contracts; ;r,estrainin’g‘orders.:r ‘
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(B) NotW|thstand|ng Sectron 29-5- 10 or another provision of law,a person
“or firm who  first has not procured a license or reglstered with the
- commission and is requ:red to.doso by law may not file a mechanlcs lien
or bringan actlon atlaworin eqwty to enforce the prowsmns ofa contract.
'for resrdentlal burldmg or resndentlal specralty contracting WhICh the
‘person or firm entered intoin wolatlon of this chapter o

Th|s is also cIearIy expressed m numerous cases. See Lenzv Walsh 3625 C 603 607 6087
S, E 2d. 471 473 (S C. Ct. App 2005) (”South Carolma courts have held that pursuant to the‘i-‘
'vsta_tute, a burlder ‘who is not ||cen's;ed at the time he enters mto q contract for resrdentral ,‘

- _constructlon may not brlng an actlon to enforce the prowsmns of the contract”), see also c-

*’Sculptures LLCw. Brown 403 S C. 53 57 742 SE. 2d 359, 361 (2013) [emphasis added]

Brown admlts that he personally d|d not carry a I|cense as a resndentual bullder or a general }

_f’;cht_r,a”ctor».f,;-‘l\-ie.,?personal‘ly -_ho'Id‘s-a_'Ii‘cenSe ~th}1t a’llows'him_ to perfornj‘fcar’p;ent’ry "only. "Br'o_\‘z_vn R

‘conterids that his company, Brown Contractors, LLC, maintaified a certiﬁcate of authorization

. that authotized Browin Contractors, LLC to engage in residential building through the use of an -~ -

“individual’s license. T h‘e‘find;i\?idula‘l' who dedicates his license to the use of afirm s often réferred -

 to as that firm’s qualifier. A firm may contract for Residential Work and receive payment for such

services, butfrnuSt first obtain an individual qualifier‘who dedicates his employment and his time

" to that firm: A firm must then oh'tain a valid C\erti“fi-cate 'of‘.'Authority’ (“COA™), and the Flrm must '

- also cor,nply,[with all ‘aspects. of the statute. Browri contends that h'is compa‘ny Wasgranted the

_;‘bwlders Ilcense smce October 14 2004 bearlng license’ number 20378,

T

;;Section ‘40-59—410, autnoriies an- in’dividual'uresidential .‘\ho'rné builder or specialty :

.~ contractor to practice through a firm '6ffyering‘resident"ia! building services. However, to become o

e ;'Pprer?y licensed” in this way requires that ‘t-h? following conditions be met; .. '~
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' (1) one or more of the corporate oﬁ"cers in the case of a corporation, or '

one or more of the prmc:pal owners in the case of a firm, or one or more
' employees are des:gnated as the. res:dent licensee in responsrble charge of
,each prmcnpal or branch office for the bmldmg services regulated by the
commlssmn and are ||censed under the prowsmns of this chapter;

v(2) the ﬁrm has obtamed an executed surety ‘bond approved by the
.commlssxon in_the sum of f‘fteen thous_and dollars mutrally and as
, subsequently prowded by regulatlon and

'(3) the firm has been issued a resudentlal busmess cert|f|cate of’

authorlzatlon by the commission. Nothing in thIS section may be construed
‘to mean that a license or registration to practice re5|dent|al home bu1ld|ng,
re5|dent|al specnalty contractmg, or home mspectmg may be held bya flrm

Sectlon 40—59 410 (H) states the foIIowmg

Resrdentlal busmess certlflcate of authonzatlon as reqwrement for firm to
engage |n re5|dent|a| home bu1|d|ng, resndentlal speualty contractmg, and

."n_:.,#.

o ‘(H) Re5|dent|al home buulders resudentlal speaalty contractors, or homej,
'mspectors engaged in practace through flrms involving the practice of

.reSIdentlal bulldmg, residential speualty contracting, or home mspectmg
may mamtaln branch offices as well as a principal place of busmess

Each principal place of business as well as each branch office must havea

resident ‘residential bunlder re5|dent|al specnalty contractor, or home
mspector in responSIbIe charge of the field and office bu1|d|ng ‘work or

services “provided. A residential home builder “must’ stipervise the.

re5|dentlal home bwldmg aspects of the principal or branch office and may

‘also supervise the resrdentlal specnalty contracting from that Iocat|on A

“residential specialty .contractor may supervise residential - speCIaIty

contractmg services ofthe principal or. branch office as Iong as the: serwces‘ .

mspectmg for. which the individual is authorlzed to engage. The: resident'_ -

are within' the scope of reSIdentlaI speualty contractlng in the

cIaSS|f|cat|ons for which the individual is authorized to engage. A home
‘Inspector may supervnse home mspectmg services of the principal oF

branch office as long as the services are within the scope of home

‘resrdentml home bullder, residential specialty contractor, or home
.mspector is cons:dered in responsible. charge of only one place of business
ata glven tlme. [empha5|s added] '
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For pufoooes of this subséction, “engaged in .practice." meaos holding
oneself out generally to the public as qualified and available to
perform residential building, residential specialty contractlng, or home
. inspecting services. [emphas:s added]
The application suomitted to the state office. of I:abor License and Reg‘ulation |n support -
"'of Brown’s request for a .cerfificafe of a‘uthorization» is Deféndant"s' Exhibit 5. In that ekhibit,
»Bro_yvn and the Iicensel holder, Mr. Nguyen, both attest thathr. Ngoyen is an employee of Broo/n
Cootra(:tors, LLC. Toe avp.plication Ii»stsI Iicénso nu.mbver 20738 (Nugyeh;s Iice}nvse) as the qdalifyiqg
:.llice"nse, and the applicotiOn is dated:.lun'e 6,,2012. The COA was first issued in Januéry 2013.
‘f.Def_e'»ndants’ _Eximibit 3 is a{ICOA. with on iésUe'oate ‘of Apri_l: 16, 2014 “There is no suggesfion that
.- B‘roWn C'onfrattors,; LEC had been issuod a COA at the tiroelwork co'foro_enéed on-fhe Mcl\'/;la’rlin
.}Home, no Iaté_r than August 2012. On. BroWn‘s pay a‘pplli.cotions the cont_ract_ 'dat'_e |s stated*to be
“January -23/2012" fivg (5) months before an aoolioation fora COA wastsquit"ced .to' thé stafe"s
,Iicehsing'bOard.'* | o ‘ |
) «Tghe record also_,estoblisﬁes that Brbwﬁ, ifit dio not have a contract ‘as o‘f‘:;June 2(:)12,' was
oegotiating with Amy McMarIin, and $oliciting the residéntial project in Aprﬂ 2012:and earlier,
‘ aloo, prior to the application being submitted. Section 40-59-10 déﬁnes a Residentiol Builder as
~ one who ”offerS to Construpt or‘superintend ... " The solicitation of the oroject prior to even
applying for_the‘ COA is an unequivocal violation of the licensihg statute. Soliciting a contract
yvithouf 5' license would bé ‘a violation of 40-50-30 (B),M |
" In addition, Brown admittod at trial that Mr. Nguyén Was a 1Q§9 fndependent contractor

and that his work at the McMarlins’ home was controlled, at-all times, by Brown. Brown, not Mr. \ _

Nugyen, was directing the building services to a successful completion, and Brown, not Mr.
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- Nugyen was the person in respdnsibl}e charge. The tgstimony a\lso esta’bvlishes‘that‘ Mr. Nugyen
~was not an employee of Brown LLC within the intent of the statute;

To be tﬁe qualifier for the COA, MR. Nguyen would have to be ”the'residlent Iiéensee in
respdnsible tharge." Mr. Nguyen doés not meet the definitions of either role as set out in 40-
 59-400 (5) and (6). Specifically, Mr. »Ngufken was not an employ.ee wft‘h responsible charge.

Brown’s bookkeeper, Deborah Wenner, was asked how many employees Brown

Cohtrécfors, LLC had and she testified, “None.” Mr. Nguy'en was a subcontractor who billed as a

.. subcontractor and who was, according to Brown, free to accept work, and did accept work, from

. other contractors while also wOrking jobs for Brown Contractors. Mr. Nguyen, was not an

erﬁployee of VB»r'O\'/vn Contt:actoré, LLC Evén if hé were .to be co'nsidered an.iemployee,»he V\;as nq_t
in full time _ré‘_sponsi‘ble éhargg, and in parti?u_lar Qid not Have responsibility for the MEMarlin
’ proAj.evct. |
‘The application states t'hat “The qUa'lifyingpa;ty may bé in responsible charge of only one
,_ .pIaCe' of business at a given tifﬁe;""Thé~iast sentence of 50-410 (H.) states the same limitation.
f‘The rés'ider?jf fesideritial home builder . . . is conside}ed ‘in-reébonsible cﬁarge of o‘ﬁly one place
of bdsiness ata giveh time;" B | |

Mr. Nugyen' executed the application representihg he would be the qualifier in

responsible charge for Brown while continuing to use the same license to support his separate

: subcbntracting business. Mr. Nugyen was using one licénse for two places of business and this

is a clear violation of the statute, rendering the statementsin the application misrepresentations.

Brown acquired no rights as the result of the COA issued in response to misrepresentations and

false statements of fact. .
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Brown contends that 16 Jade Street, LLC v. R. Design Construct(on Co., 778 S.E.2d 448
(2012) salvages its right to enforce its claims. Jade Street did nqt repeal the prévisioﬁs of the
licensing s;catutev. Jade Sfreet ruled that the holder of a license is not personally liable for the
defaults of the builder simply by being the qualifier or holding the license. The licensee’s delicts
relafed to the»'use of the Iicenge aré a matter to be dgalt With by the !icehsing bbdy, dnless theré
aré omissions by th‘é individual license holder that would ‘subject the licensee to Iiability for claims
by the ﬁrms Wrongful conduct, independent of the license held. Nothing in the Jadev Street
‘hpldjng woula negate the statutory provisions and case law upon which the coﬁclusions in this
Order are based. While thequalifier may not be pefﬁonaliy liable solely because he or ghe is the
' :qualifier, the ﬁr_m remains u_,r]avbvle to en’force'its cpntract or assert equitable claims if‘the firm -fai'ls
v~t9 comply with the |icensi:r;g statute. Nothing in" Jade Street can be read to negate the 7
prohibitfons set forth in ‘§40—59—3.07'
Based oﬁ the totality of the eQidence, and fhe credibility of :the' witnesses, | f’ind. that
Brown Was not prbperly licensed at ‘Aany time during the splicitation or 'perfofmancg of the
| McMarIin job. Becauge a Iicensé was required, and Brown Wés not propevrly licensed, Brown’s ‘
claims, in their entirety, in law or’in equity, are denied, and should be and are dismissed with -
' prejudicé.
2. Plaintiff's Mechanics Lien Is Invalid
For the reasons set fort,h. above; Plaintiff’'s Mechanic’s Lien is invalid. As an additional
' ground, the Mechanics Lien filed by Plaintiff did not comply with the filing requirements of the

Mechanic’s Lien statute, § 29-5-10, et seq., S.C. Code, Ann.
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Section 29-5-15 requires that a contractor seeking to file a lien record his contractor’s

license number on the lien documeht when the lien is filed. Plaintiff used Nguyen’s license

'nurhber, and based on the findings abdve, this was not a valid license number for Brown
Contractors and failed to satisfy the requirements of the statute.

MCMARLINS’ CLAIM

l)ﬁnd‘th‘at the McMarlins have been damaged by the deficient work by Brown Contractors -. -

" LLC and are entitled to recover damages. Prior to identifying these damages, an explanation of .

-

the overall contractual relationship is necessary.

The McMarlins and Brown are each capable and experienced in construction and its

‘management and methods. Despite their expertise, the parties proceeded with a complex

residential renovation without first having adequately defined their agreement. Brown wanted

a cost-plus, however, 'Mc,Marlin' rejecfed that format and made their vreje‘ctidn clear. ‘McMarlin

wanted a fixed price and Brown rejected that format. With each side having clearly stated their
positidn contrary to that of the other side, the work proceeded and reached a less than

satisfactory conclusion without the form of the contract ever having been decided by express -

agreement.

. Although much of the testimony related to Brown’s billings, and their rgas’onableness and
necessity, McMarlin stated near the end of the testimony that they wére not seekfng recovery of
any pfthe-money paid to Brown. For thatreason II have not considered any recovery by McMarlin
of the amount they paid of Brown’s billings. These claims will be dismissed.

McMarlin is asking for an award to compensate them for the costs necessary to correct

defective, deficient, and incomplete work. In order to consider these claims, the contractual
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obligations of Brown must be defined with sufficient clarity to establish-where Brown did (or did
not) breach its obligations. The project was a renovation of an existing structure and any and all
problems with-the :home cannot be charged to Brown, as its responsibility is limited to those

aspects of the residence that Brown agreed to correct or-reconstruct.

In the ébsence of an executed agreement the parties’ course of conduct would be a .

reasonable standard to define the agreemént reached and Brown's scope of responsibility. The

- billings by Brown were clearly presented on a cost plus basis. There was a total cost number -

stated in each péy application, based on accumulated and identified costs, and costs were billed
‘and paid generally as incurred. There was ho apparent effort to establish a cap on costs.
As a result, the contract adopted between the_parties by their conduct was cost%,plds.

That does not fully define the areas and tomponents;_ of the residence to be worked on by Brown,

nor does it determine the obligations assumed. However, the line items in the schedule of values,

thé ar'nvouun’tl Billed, tqg‘efhe‘r with ’@ﬁe' testimphy; préyides a reliable béseline to .d'efine the extent

of the ﬁontréctual obAIi'gatilon's and fhe stopé of the work assumed by4~B.row.n. |
Roofiné illustrates this .app_roach outlined above. Defendants Exhibit 8 | is én iﬁitial

'estinﬁate of the cost of the work. This Exhibit lists, but does not price or set the scope of 5V

metal roofing. The early pay application included at Defendants Exhibit 29 lists membrane

, foofing at $600, with other line items that may or may not include roofing. By the time of pay -

application 2.11, dated December 9, 2013, Defendants Exhibit 116, the line item for membrane
- rooﬁ-ng for phase one is listed as $6,000, with the total billed costs havingincreased to $12,822.
HVAC has a scheduled value in Defendants Exhibit 29 of $4700. In Defendants Exhibit

116, HVAC is a two phase item, with the initial phase reaching $23,000 and phase two added
: ‘ {
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$5,800, totaling $28,800 as the estirﬁated total. The actual billing is $43,147, indicating a
‘significa,ntly larger scop.e of-work, encompassing a large part,' if not ail of the HVAC system.
Applir;able case law does not require damages to be assessed with precision, only that
there be a.sufficient evidentiary basis to make a fair and reasonable _assessm:ent. | find that the
record established by the testimony, exh‘ibits, and the costs bflled for thé various aspects of the
r_esidence, establishes witH s&lef_icient accura_cy.Brown's contractual scope of work to allow a

reasonably accurate assessment of the portions of the residence Brown assumed responsibiliiy

for and in relation to which Brown breached its obligations and is liable for damages. | find that

the record is sufficient to make a reasonably accurate award of damages as noted hereinafter. |
‘have made findings idnly as to those damages that are supported by sufficient evidence.
 DAMAGES

Brown'’s final pay application is Exhibit D116, which reflects the value of the completed

" and stored to date labor and materials as $1,367,528. The balance to finish is a negative and

unexplained (5357,583). The only items of work withiri the schedule of values not completed are -

the overhead door at $3;000, medicine sabinets and mirrors éft $3;OOQ, interior doors are 84%
complete and windows 99% c‘bmp|ete and flashing and wa'_c'er proofing at 34%. McMarlin paid
: aII_butv$206,060 of this total, and the unpaid amount was crested ‘by deductions to profit and
overhead. In effect, Brown has been'paid for all labor and materials. -

Based on the exhibits and 'sesfimqny, | find that McMarliﬁ. has paid an amount sufficient
to entitle them to full performance of the scope of Work agreed to be performed for the items of
work in the' schedule of values (iﬁcluding punch list). The punch list allowance in Défendants

Exhibit 116 is $15,000, and the amount billed and paid is $29,182. Accepting Brown’s line items
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as .reasonable amounts to accomplish the work described in each hne i;rem, | conclude McMarlins’

. payment of these amounts entitles them to full perfor.mance of the scope of work undertaken,
A Aand as identified in the schedule of values. o |

' 1 have reviewed the amended report of Brown Atlantic submitted after the conclusion of

. .:che tes't-imony‘and found it to be‘an'adequa_.te basis to assess damages. Counsel forA Brown
._ examined Howard ‘brown of Brown Atlant‘ic by depo'sition and the deposition testimony has been,
sobm.i,tted, reviewed and is oart of the record. | find that Brownvis reebonsible for thé scope of -

. work add'ressed by Broyvn Atlantic. . B

REPAIRS AND COMPLETION COSTS NOW EXPENDED

Exhublt 1to ‘the Howard Brown testlmony (gwen by deposmon on January 24, ‘2018).
' ‘, reﬂects the ltems of work performed and the total payment of $174 695. 04 to Howard Brown. : :
i’he majority ofthe‘mbne‘y spent was for’HVAC and the roof, which were 'aspects of the work that o .
Brown charged exrensnve amounts to perform and acr:epted hablllty for the adequacy of the A
results Note VLN invoices for detalled HVAC work by Brown.in exhlblts 142, 143 and 144.
Glasgow putona copper_roof-on the Project, but this was beyond the_quahty contracfced
for by Brown. :Taking i‘.nto consideration adjustm‘ent:s for eopper and Other differencés, | find that
MoMarIin'shaII ‘re'oover $132,500 fo'r:money’pai‘d to éroWn Atlantic, as,described in Exhibit 1.
In Exhibit 2 to the Brown Atlanr»ic deposition, an estimate is given of $43,593 to correct
-structoral inadequaoies caused by an‘undersized beam used.by 3rown. The necessity for such a
' beam was not‘ noted by the-archit'ect‘ in h|s plans; however, Brown recognized the need for-

support and determined the size and characteristics of the needed bean. Brown was incorrect
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and used an undersized beam. Brown accepted the responsibility to properly size the beam but
failed to do so. McMarlin shall recover $43,593.
Exhibit 2 of the Brown Atlantic testimony includes an estimate for paint, flooring and

punch list items in the amount of $152,117.00. ‘Ivconclude a portion of these costs, subject to

’ - aHjustments, should be recovered. | find that McMaflin should recove.r‘$133,100 of this total. }

Exhibit 2 includesé claim of $298,875 to rewire the entire house. A substantial rewire was
alleged necessary because of the absence of nail guards and the discovery of a nail penetrating a
" wire. Ifind that Brown did pe'rforn'i improper work in regard to the ﬁ_ail, but I do not find that the

, scope of the claim is supported.

Brown submitted evidence that the dimensions of the walls didn_ot implicate the code .

requirement-for nail guérdsf, Absent any contrary testimony, | accept their position. The

" McMarlins’ claimis premised not exclusively on the code, but on the uncertainty of the frequency .

of nails into wires.

This leads to the' McMarlins’ conclusion that the entire house must be rewired. Exhibit

* 74 contains a number of photos of exposed interior walls without'protector plates, but without

- any nails penetrating. Repairs were made to the damaged areas and the McMarlins are entitled
to recover some measure of damages. In the absence of a code violation, an award sufficient to
require removal and replacement of all drywall, cabinets, trim and electrical wire is not supported

by the evidence. The record does not show sufficiently repetitive instances of incorrectly nailed

wires to support the McMarlins daniage claim in its entirety. In fact, the photos show repetitive

instances of undamaged wire that do not require replacement. | find the McMarlins are entitled

to recover $25,000 for rewires and a reasonable investigation.
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The McMarlins also seek to recover for loss of use. | cannot conclude that all delays and
| 'Ioss of use are thefesponsibility of Brown. Browh dqes bear eome reasonable responsibility for
loss of use, given'_the extended time period to perform repairs aﬁd conclude the punch Iisf.
" Brown’s contribution would include any loss of use due to the perfoemance of repairs.‘ I find the
McMarIins are entitled'to recover $12,500. .

The McMarlins should recover as follows:

Expended money . $132,500

Structural repairs , - $43,593

Paint flooring and punch list $133,100

Electrical T - §25,000

Loss of Use - ' $12,500

Total Award R - $346,693
CAUSES OF ACTION

] eohelude, as a matter of law, that"the' McMarlins are entitled to '.recover against Brewn |
: Contracfors, LLC on their causes Qf action for B'reach of Contract aﬁd BAreach of Implied Warranty
of Workmanlike Service. Aithough there was ho executed contract, the course of eonduct created
‘a contract be.tween: Brown and McMarlin.  Brown was dbligated to perform its work in
,comp}iance with 'code, industry standard, and according to the documents and correspondence -
defining the Scope of work on the Project. Furthermore, a warranty of Workmanlike Service
"aros_e out this relationship.

Brown Contractoré, LLC also undertook a duty, independent of the contract, to adhere to
code and industry standard, and undertook a duty in.tort/negligence owed to McMarlin that also

supports the recovery awarded against Brown Contractors, LLC.
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The factsfound herein create a breach of these three causes 'of actlon S
1 conclude that this acton involes acontrat betweer s private partés and does o
3 f.,h»av"é the reqursutepu blicinterest or pOSSIbIIIty 'of,llrepet,_itio_n to su pport a,n,_actionl'u'nder'_the 7L_Infair: , o
- Trade ‘Iiragctices Act.; Icon‘clude thi; cause of‘ac‘tion:s'houId bezdis'missed‘.i” ~

JAMES BROWN PERSONAL LIABILITY

The McMarllns contend Jay Brown should be heId Ilable for the damages caused by the;‘
o -:;work performed by Brown Contractors, LLC 1 do not belleve the record supports the |mp05|t|on_ ’
: of_ per’sonal Igab‘rllty as to _the spec_ific' d‘amv'ages a'warded hv‘ere.

'Th'e r'fec'or'd showsﬂth‘at'Jay BfoWn indiCated dur'ing:-th'e n’egotiations a.n;"d through the work -

o "that Brown Contractors LLC was to be the contractmg party The proposed contracts sent to Mr e

‘Salzhauer (Defendants EXI’IIbItS 13 and 14) both stated the contractlng party was Brown

: .<Contract|ng and not Mr Brown personaIIy Mr Salzhauer noted h|s objectlon to the cost plus A .

. v_forfnj‘at,zbuwty ﬁ!‘Qt BWWITCQ"I"Q@O."S{ LLC -as th_e ;gontractj‘ng- p“_a\r't‘_‘y.'_ N,urnerous'ex”h‘ibitsire'flec,_t‘v : )

' messagesand emalls exIch«an:ged with the signature as Jay.Brown for Brown 'Contractots,' LLC.

- Jay Brown clearly acted on‘beh‘_a_flfrof Brown Contra‘ctors; LLC. However, jay BrowncouId N “

' "be persanally liable if negligent conduct 2s to,the portions of the residence addressed-inthe . - -

B Brown Atlantic report i's .shown by Mr.~ Brown .;perso'nally; .As'-ito :th'e specifIc..items of'damag?e e

.' found hereln there is not suffcrent evrdence of Jay Brown s personal negllgence to |mposeﬁ y
i '~I|abrhty on Mr Brown md|V|duaIIy
c ’[he cIainjs against Mr, J_anjes,LBrown v should be d“is.missed'with‘ prejudice:

CONCLUSIONS

‘ herein, ’

o 'p“a*ge1.f6¢f1'7




IT IS HEREBY ORDERED THAT

1)

2)

3)

4)

5)

6)

AND IT IS SO ORDERED!

All of Plaintiff Brown Contractors, LLC’s claims and causes of action are dismissed
with prejudice;

The Mechanics Lien and Lis Pendens filed by Brown Contractors, LLC is dismissed
and the RMC is authorized and directed to cancel and dismiss such documents in
the real estate records for Charleston County;

Andrew Joseph McMarlin and Amy Salzhauer are entitled to recover, and are
awarded judgment against Brown Contractors, LLC on their causes of action for
Breach of Contract, Breach of Warranty of Workmanlike Service and Negligence
in the amount of $346,693, with the right to recover this amount on any cause of
action but for only one recovery;

All other claims and causes of action asserted by Andrew Joseph McMarlin and
Amy Salzhauer are dismissed with prejudice;

All claims against James Brown, IV personally are dismissed with prejudice; and

I retain jurisdiction over this case to review and rule on any subsequent

applications for attorney’s fees.

H nry B n as Specnal Referee

May ‘ , 2018
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'VCh‘aArleston
- Charlotte
Columbla‘
Greensboro
) Greenville
Hitton Head
: Myrtle Beach
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1230°Main Street
Suite.700 (20201)

PO BOX 2426
Columbia, SC 29202
www.nexsenprust.com

Henry W. Brown
Member
Admitted in SC

‘May 1, 2018

The Honorable Julie J. Armstrong
Clerk of Court, Charleston County -
Post Office Box 70219
Charleston, SC 29415

Re:  Brown Contractors v. Andrew J. McMarlin and Amy Salzhauer .
C/A NO: 2014-CP—10-3881

Dear Ms. Armstrong: -

Enclosed please find the original and two copies of an Order in the above-referenced
matter. This case was referred to me as specral referee by a prior order of the Court
dated June 21, 2016.

Please return a filed, clocked copy to each counsel of record and return a copy to me
in the enclosed self-addressed, stamped envelope.

By copy of this letter, I am pr oviding each of the attorneys thh a copy of the above
document o

WE /srd
Enclosures
cc:  Robert B. Varnado Esq., (Brown and Varnado PO Box 1127, Mt Pleasant,
SC 29463)
" Robert T. Lyles, Esq (Lyles & Associates, PO Box 773, Charleston, SC
. 29402)

T 803.263.8273
F 803.727.1415

E HBrown@nexsenpruet.com .
Nexsen Pruet, LLC -
Attorneys and Counselors at Law

NPCOL1:6683886.1-LT-(HWB) 017572-00367



