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Statement of the Case

This matter comes before the court upon the pet1t10n of defendant Entera
Holdmgs LLC and Entera Work Comp Solutions, LLC (heremafter Entera) regardmg the
dismissal of Entera’s complamt and request for hearing before the Adminlstratwe Lawv
Court. ' | . |

The original letter Afro‘m the Department ‘of Consumer Affairs dated Aug'ust, 21,
2(ll3 vyas received by the undersigned on August 29, 20l3. The 30" day after receipt was

September 2.8l 2013, ,however this was Saturday and pursuant to the rules of the °
Admrmstratlve Law Court, the request for hearmg was not due until Monday, September‘
30th On Monday, September 30th Entera filed a petltion for hearmg with the South
' Carolina Administrative Law Court. - | o
Subsequently, the Department of Consumer Affairs (heremafter Department) filed
a pet1t1on for drsmrssal of the petition for hearing on the grounds that the same was not
4 timely In that petrtlon the Department submitted a recelpt from Federal Express that the -
letter in question was dehvered to the Greenv1lle South Carolina ofﬁce of Federal
Express on Friday, August 2_3‘,L 2013‘.3 After ‘Entera ﬁled‘ its return to ‘the motion the °
.Department was alloyved'to supplement its motion with an addition._receipt .al'l'egedly
Ishowingl the ‘documlent was received by an individual vat the law ofﬁces of the
' under51gned who is no longer employed However the under51gned d1d not receive actual
' notice of the letter of the Department until August 29, 2013, as noted above.
_‘ The letter sent to Entera and the undersigned 'by’the Department speciﬁcally states
| that in order to comply with the determination in the lett_er, it was necessary to contact the

department, not the Administratiye Law Court, within 30 days after receipt of the letter.
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"Entera actually comphed w1th the ﬁnal paragraph of the order W1th a formal objection on
- September 6, 2013, Well w1th1n the 30 days mandated by the terms of the letter itself. |
.The matter - was then a551ghed to the Honorable' Deborah- Brooks Durden,
Adrninistratiye Law Jadge, w‘ho drsrhissed the reqdest for hearing“ont'Noyember .26,
. 201‘3. Entera then timelyr filed 'a'rnortion for re'eonsideration which Judge Dtlrden_failed to”
respond to or-address: ,Therefore, p,d'rsua'ntv to .,the Rule_s. of ‘the Admini'stra:tiVejLaw 'C‘Io.urt '
her order became ~a' ﬁnaI order on January 5.‘, "'2014.;Ent‘era then tirrlely appealed-“l‘to‘ the

Court of Appeals: |

- ARGUEMENT

ISSUE I 1

SERVICE OF THE ORIGINAL DOCUMENT IN THIS MATTER HAS NEVER
BEEN COMPLETED .

The South Carolina' Department of Consumer Affairs purports to have. served
upon the parties a letter Wthh they have deemed to be a “final agency decision.”

However, purSuant to the Rules of Procedure, service has never been 'completed at all.

The documeht now on appeal a letter dated August 21 2013 was purportedly_ -,
seryed on the partres by Federal Express There is no provision in the Rules of the
) ‘Adm.inistra'tive Law Court for'._ such a"procedure. The rules requrre that the matter be
‘hdelivlered directly into ‘the hands of the attorney or that they be seryed' by' uUsS Mail only.‘ s
" Rule 3 South Carolina Admlmstratlve Law Court Rules spemﬁcally prov1des for service
‘ by US Ma11 or service by personal dehvery only

Rule 5 spe01ﬁcally states “Serv1ce shall be made by delivery, by ma11 to the last,l

known address, or as otherwrse approved by'the Court through' admmrstratrveh order.
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Servrce is - deemed complete upon malhng 'Serv1ce that comphes' w1th rule 5(b)(1)
. SCRCP also shall satlsfy th1s rule ” Rule 5 states that the serv1ce must be made by |
delivering a copy drrectly to the attorney or.by mazl;ng the same v1a Umted States Postal.’
Service. ,Serv_ice is: not cornplete until one._ of those two items has occurred. It 1s therefore
'submitted'that the' letter which purports to.be a.fmal‘agency determination~has never
. properly been served .and servrce had never been accomphshed |

| ISSUE II

THE FINAL “STAFF” DETERMINATION IS NOT A CONTESTED CASE
UNDER THE ADMINISTRATIVE PROCEDURES ACT =

) South Caroh.na‘Code, of Laws Annotated §1-23-505 -defines ° contested cases”
before“the -Administrative Law ‘Court' A contested case may only be 'heard by the.:.'
‘Administrative Law Court after the agency has afforded the partles ‘an opportunlty for |
hearlng In thlS case no- heanng has been held | .

The undersigned specifically requested a meeting,with the agency prior to‘the
-issuance of the ragency detenntnation and this was declined (ROA ;‘).13), Eecause,no
'hearing; was eve'r held the ‘Adm.inistratfve Law Court actually lacked subject matter B
. jurisdiction over the matter Further while the letter of August 21, 2(513 maybe a “ﬁnal'.

staff decision” 1t is not a ﬁnal “ agency decision” as defined by Rule 11 South Carohna
Admlnlstratrve Law Court, Rules As such, the Admrnlstratlve Law Court lacked subjectv
. matter Jurlsdlct1onl over the entire’ process
. ISSUE e N
THE LETTER OF AUGUST 21 DOES NOT CONSTITUTE A FINAL AGENCY o

DECISION. - ,_
As noted above the letter 1tse1f does not state that 1t is a “final agency de01s10n as”"

L required by the rules. Further,‘ the deputy director of the agency, Elhot F. Elam,‘ Jr. added
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a “caveat” to the agency_decisioh, in which he made clear the letter was not a.final’
agency decision if a response was made. He stated “if you fail to 'r.espond to this decision
‘ | 'Within thirty (30) days of your rgceipt' of this letter, the department will provide notice of
 this deqision to your ciient ‘companies»absent a showing yoil have done s.o.” (ROA'p.20)
The defendants, did in fact write Mr. Eléfn within thirty days aﬁer the date of the letter,
as dirécted, providirig-him a response to the decision; to whiéh he failed to respon(i (ROA
p.32). Consequently bly the addiﬁon of the additional language Mr. Elam, hifnself_,l
“advised the parties the letter was not au “ﬁﬁal agency décision.”(ROA p.2Q) Mr Elam -
altered the requiréments stafed earlier. in the 'leﬁer by stating that. .defe'n'da'ntS' wére
required to contact the .agency, not the Administrative Law C-ourt.‘ withjh thlrty daysl.:
‘ _Thereféré the Administlrative Law‘Cvaurt lacked subject matter jurisdiction o?er the entire
‘p‘roc‘ess;.‘
ISSUE 1V

THAT THE ATTORNEY FOR DEFENDANT RECEIVED ACTUAL NOTICE OF
"THE LETTER ON AUGUST 29, 2013

The agency has provided a Federal Express receipt showing ‘the item ‘was "
deliVéred to FedgralExpresS'on August 22, 2013:.-It indicates theit it was ":‘delivered”‘ at.
y4:06 pm ‘on -Friday,' August 23, 2013. The notice does not indicate where it was
delivered or to Whom it was delivered. The uﬂdersigned éan merely stafel ’that he was out
of the office on Friday‘, August 23 "The undersigned’s calendar for the week 6f Augtist ‘
26th in‘dicate.s ~num¢rbu§ Ieve'nts, 'many of 'which wefél out of the office. According to the
records of the ‘undersignéd actual 'notiée‘nof tﬁe letlter was Ireceived c‘>nlA:ugust 29, 2013.
This would‘have rﬁade the appeal due on Septémber 28,2013 whiqh was a Saturday. The

- appeal was, therefore, filed on the 30 , which was the next business day after the thirty
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days had run. Sir;cé actua.lllno’lcice was clearly received By the unde”r_.sigl}gd' on August 29
and the agency fail_ed ltol édvisé where aﬁd .hovxlz the document waé bufpb&édiy delivéred"
the pro"visiqns of Rule .1'1 "Souvth Carolina,Administrative Law Court Rules have b.eenv
satisfied. Further, Rule 11 c:learly contemblatg:s the issue befc;re the court at this time by
allowing a period of ninety days for appeal. |

" ISSUE V

AFTER ENTERA FILED IT’S RESPONSE TO THE AGENCY’S MOTION TO A

DISMISS, THE ADMINISTRATIVE LAW JUDGE ILLEGALLY ALLOWED

THE RECORD TO BE SUPPLEMENTED

Aftef the 'ﬁling of the .Entera’s response to the motion to dismiss the
Administrative Law Cqurtléllowed the_Departmént to suppiement it’s initial ﬁling in the
matter. Thgre is not pro.c_e'dure Which alléwé the same. Rule 19, South Carolin;r-
Administrative Law Court Rules, allows for a response but does not alléw for the
inclusion of édditional revidén'ce or matters. As such the department should no'tvhav‘e been
. allowed to submit supplementa'l filings.

~ CONCLUSION

It is therefore respectfully ;mbmitted_ fhat there has been a complete failure of
service in this Amatter and fhat this case sﬁbuld be dismissed and feturned to the agency‘.

It is further sub;ﬁitted (;[hat the letter 'idated August 21, 2013 was n;)t‘ a final
agency decision as contemplated by the rules call particula?ly in light c;f the altération of
the languég'e by the agency inﬂthev final paragraph in this letter and, therefore Entera’s‘

letter of September 6,'201'-3 told all further action in the matter.
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It is fﬁrthe_r submitted that a request for hearing was timely filed with the
" Administrative Law Court and if the Court does not find that the agency lacks subject-
‘niatter jurisdiction due 10 failure of service, the matter should be remanded to the

Administrative Law Court for an actual hgaring/trial. :

' Respectfglly.Su'bmitted,"f :

 David Hill Keller, Esq:

Bar # 003345 o
Constangy, Brooks & Smith, LLP -
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