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JURY QUALIFICATION

THE COURT: Are you ready?

MR. SCHWACKE: Yes, ma'amn.

THE COURT: 1Is the State ready?

MS. TAYLOR: We are, Your Honor.

TQE COURT: I believe that the jury is mi
too, but we still have enough to go forward.

indictments are you going forward on?

ssing

Which

"MS., TAYLOR: All three that we presented to the

Court on —--

THE COURT: 2013-GS-0800035, 36, and 37;
your --

MS. TAYLOR: Yes, Your Honor.

THE COURT: Is that correct?

MR. SCHWACKE: Yes, Your Honor.

THE COURT: Does your client waive formal
arraignment?

MR. SCHWACKE: He does, Your Honor.

THE COURT: Ms. Taylor, I understand that
had been an offer and it was placed on the rec

Judge McDonald, you believe?

MS. TAYLCR: That's correct, Your Honor.

an offer with a negotiated cap of 20 years. T

rejected in front of Judge McDonald in the Oct

Lerm.

is that

there

ord from

it was

hat was

ober

. THE COURT: Mr. Schwacke, you conveyed that offer?
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JURY QUALIFICATION

I am assuming that when it was'placed on the record it
was conveyed, but for purposes of this record, you
conveyved that 20~yéar offer?

MR. SCHWACKE: I did, Your Honor.

THE COURT: Okay. Mr. Clark, if Qou could please
stand. Mr. Clark, I just want to make sure that we are
going to go forward on these three indictments, that
you had previously rejected the 20-year negotiated cap.
Was it a cap? |

MS. TAYLOR: Yes,'Your Honor.

THE COﬁRT: Twenty-year cap; is that correct?

MR. CLARK: Yes, ma'am.

THE COURT: And vou wish to go forward con the
three indictments here today?

MR. CLARK: Yes, ma'am.

THE COURT: All right. Thank you. Is there
anything before we bring in the Jjury from the State?

MS. TAYLOR: No, Your Honor.

THE COURT: From the Defendant?

MR. SCHWACKE: No, Your Honor. .

THE COURT: I have four witnesses. Are there any
additional witnesses from the Defendant?

MRf SCHWACKE: Your Honor, it's fluid at this
time. There's been discussions about whether he will

testify or not. We won't know that until the



10

11

13

147

15

.16

17

18

19

20

21

22

23

24

25

JURY QUALIFICATION

" appropriate time.

THE COURT: And any additional voir dire other
than the standard voir dire?
MS. TAYLOR: None from the State, Your Honor .
MR. SCHWACKE: Just your standard.
THE COURT: Okay. Qreat. Thank you. Let's go

ahead and bring in theé jury. Thank you. Do we need to

invoke ‘the rule .0of sequestration?

MS. TAYLOR: We have agreed, Your Honor, that only -
A P 4 -

the first victim will stay in. He is first and then

. the second victim will come in. The officers will

remain outside.

iTHE“QQURT: ' Is that your uﬁderstanding?

MR SCHWACKE : Yes, Your Honor.

THE.COURT: I don't know who the victims are,.but
Ms. Brown, I}m tasking you with_making sufe‘that the
rule is complied with. Thank you.

(The jury panel entersAat 10:12:.)

THE COURT: Good mérninq, I'm ﬁudg@ Kristi
Harrington; Can y'ail hear ‘back there? 1 have got
room oﬁ the front if y'all need to move forward. All
righﬁ.

Good morning. We are preparing to start another
case. The case that we are beginning this morning is

the case of the State versus Derrick Ladon Clark.

~
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JURY QUALIFICATION

Mr. Schwacke, if you would please stand and introduce
Mr. Clark, yourself, .and any persons who will be
aésisting you throughout the trial.

MR. SCHWACKE: ‘David Schwacke. I am an attorney

in the Public Defender's Office and I will be

representing Mr. Clark. Assisting me is Keisha White

also from the Public Defender's office.

THE COURT: .Is there any member of the jury panel

have any business or personal or professional dealings’
with Mr. Clark? If so, please Stand. Thank you.:
There are none.

Is there any member of the ﬁury panel related by

‘blood, marriage, ‘close personal friend-ever been

represented by Ms.‘Schwacke‘or'Mé.\White? If so,
please stand. |

Pleaéé Staﬁdr

JUROR: (JUroi 158) 1 usédAto work at tﬁe Public
befender's Office.

THE COURT: That's right. and that was several
years ago; 1is that correct? ‘

JUROR: {Juror 158) That was.in 2000.

THE COURT: TIs there anything about your previous
employment with Mr. Schwacke, working with Mr.

Schwacke, that would affect your ability to be fair and

" related by blood, marriage, close Qeisonal friend, ever
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JURY QUALIFICATION

impartial in the this case?

JUROR: (Juror 158) No.

THE COURT: And your juror number and name.

JUROR: Tonya Vanek-Pope, Juror Number 158.

THE COURT: Thank‘you. Is there anyone else?
Thank you. There are none.

Ms. Taylor, if you would please stand and
introduce yourself and any persons who may be assisting
you throughout this trial.

MS. TAYLOR: Thank you, Your Honor, I'm Colleen
Taylor. I'm working in the Ninth Circuit for the
Solicitor Scarlett W;lson, assisting me, Kendra Wilson
also in the Berkeley office. And a paralegal, Denita
Brown. Also our office's investigator, David Osbourne.

THE .COURT: 1Is there any member of the jury panel
related by blood, marriage or close personal friend,
ever have any bu;iﬁéss, personal or professional
dealings, Or'éver been represented by Ms. Taylor or Ms.
Wilson? If so, please stand. Thank you. There are .
none.

Is there any member of the jury panel that has
ever been employed by or had any matters handled by the
Ninth Circuit Solicitor's Office, which is Berkgley and
Charleston County, or the Ninth Circuit Public

Defender's Office, which is Charleston and Berkeley
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JURY QUALIFICATION

County? If so, please stand. Thank you. There are
none.

Ladies and gentlemen, as I indicated to you on
Monday, we are brought to court by the document, it is
called an indictment. It simply contains the formal
charge. Mr. Clark has been‘indicted for assault and
battery in the first degree. Mr. —— the State alleges
that Mr. Clark did, in Berkeley County, on or abouf

August or —-- excuse me, October 20th, 2012, commit an

~assault and battery in the first degree, constituting.

an unlawful act injuring the victim, Marion Whetsell,

and the act occurred during the commission of a

10

robbery, burglary, kidnaping or theft, all in violation

of Section 16-3-600 (C) (1) in the South Carolina Code
of Laws, 1976, as amended.

The State further alleges that Mr. Clark did, on
or about Octéber 20th, 2012, have in his possession a
5/8th wrench, a green—handlea.sharpened,screwdriver
which is commonly used for burglary, larceny or other
such crimes, and that he did péssess such tools under
such circumstances eventing an intent to use them or
allow them to be used in the commission of a crime, or
knowing that they are intended to be so used in

violation of 16-11-20 of the South Carolina Code of

Laws, 1976 as amended.
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JURY QUALIFICATION

The State further alleges that Mr. Clark did, in

"Berkeley County, on or about October 20th, 2012, during

mighttime hours enter the dwelling of Marion. Whetsell

located at _ without consent and with

" the intent to commit a crime therein, larceny. That in

addition the Defendant injured a nonparticipant in this
cfime in violation of 16-11-311 of the South Carolina
Code of Laws, 1976 as amended.

Mr. Clark has pled not guilty to each of these
indictments.

Is there any member of the jury panel that knows

“anything about this case other than what I have Just

read to you?; If so, please stand. Thank you. There
are none. -

Is there any'member of -the Jjury éanel that liyes‘
of works near the‘incident location, which is 1147
_ in Berkeley County? "~ If so, please:'
gtand.' Thank you. There are none.

"Any member of the jﬁry panel that has ever been in
or near || i~ Berkeley County? 1If so,
please stand. Thank you. There are none.

I'm now going to call a list of potential
witnesses who may be called to testify in this case.
If you are related by blgod, marriage, close personal

friend to any of these individuals, please stand when I
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JURY QUALIFICATION

call their name. .

Marion David Whetsell, Laurel Pocorobba,,Deputy
Corey Arrington with the Berkeley County Sheriff's
Office, Deputy‘Teel_Antwine with the Berkeley County
Sheriff's Office? Any member related byrblood,
marriage, or close personal friends to any of these
individualé please stand. Thank you. Theré are nong;

Any member of the jury pahel évef been employed 4
by, or family membe;~o%'friénd of yoursvﬁgen employed
with fhe.Berkeley‘County Sheriff's Office? If éo,
please s;and.' E . Af

All right. Yes; ma'am. We will starﬁ with you oh
the front. |

bUROR: Angienet McFadden, Juror 103 and I‘have a
son-employed by Befkeley,County.Shetiff's Depértment;

' IHE COURT: ALl right. And T know that you told
me on Monday; what is your son's hame?' |

JUROR: . (Juror 103) David McFadden, Jr.

THE COURT: 1Is there ‘anything.about that that
would affect your.ability to be fair and impartial in
this- case?

JUROR: (Juror 103) No, ﬁa'am.

THE CQURT: Do you know Deputy Arrington or Deputy
Antwine?

JUROR: (Juror 103) No, I don't.



10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

13 13

JURY QUALIFICATION

THE COURT: And your Jjuror number?

JUROR: 103.

JUROR: Shawn Collins, Juror 33. My mother used
to work with Hill-Finklea Correctional Facility.

THE COURT: When was she last time she was
employed with Hill-Finklea?

JUROR: (Juror 33) Two vyears ago.

THE COURT: Do you know Deputy Arrington or Deputy
Ahtwine?

JUROR: (Juror 33) No, ma'am.

THE COURT: Is there anything about your mom's
employment with the Hill-Finklea Correctional Facility
that would affect your ability to be fair and impartial
in this case?

JUROR: (Juror 33) No, ma'amnm.

THE COURT: Your juror number?

JUROR:  33.

THE COURT: Thank you. Yes, ma'am.

JUROR: Joellen Gibson, Juror number 61. My son
is a deputy, Lee Hollbrook.

THE COURT: All right. With Berkeley County?

JUROR: (Juror 61) Yes.

THE COﬁRT: Do you know Deputy Arrington or Deputy
Antwine?

JUROR: (Jurcor ©61) No, I don't.
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JURY QUALIFICATION

THE COURT: Is there anything about your son's
employment with Berkeley County that would affect your
ability to be fair and impartial in this case?

JUROR: (Juror 61) No, it would not.

THE COURT: Did you know anything about this case
other than what I have just read to you?

JUROR: (Juror 61) No. (

THE COURT: All right. And your Jjuror number?

JUROR: 61.

THE COURT: Thank you. Yes, ma'am.

jUROR: ‘I used to work with the Solicitor's
Office.

THE COURT: All right. And do you know any —-— vyou
used to be employed with the Solicitor's Office. Do
you know Ms. Taylor or Ms. Wilson? I think you have --
they have been employed there since you left. 1Is there
anything about that employment that would affect your
ability to be fair and impartial in this case?

JUROR: (Juror 173) No, ma'am.

THE COURT: And your juror number?

JUROR: 173.

THE COURT: Thank you. Yes, ma'am.

JUROR: Tonya Pope, Juror 158, and I have a close
personal friend that works for Berkeley County

Sheriff's Department. The Chief.



10

11

12

14

15

17
18
19

20

21

22
23

24

15

JURY QUALIFICATION -

THE COURT: Do you know Deputy Arrington or Deputy
Antwine?

JUROR: {(Juror 158) No, ma'ém.

THE COURT: Is there anything about your
friendship with someone who is'employed with. Berkeley
County that would affect your ability to be falr and
impartial in this case?

JUROR: (Juror 158) No, ma'am.

THE COURT: And yoﬁ;‘juror number?

JUROR: Juror 158.

THE COGRT: Thank vyou.

Ladies énd gentlemen, 1is there aﬁy_—~ this is a
question that I'll ask you,'g few more questions, I'll
determine if you. need to corie forward and. speak with me
to answer theSQ éuestions; “And as I ;emember'some of
your respdnses from Monday, but it is important that
even if you told me the same thing on Monday you are
going to need to come an& tell me again because this is
a completely different case and it is a different
record.

I actually have a new court reporter this morning.
And so she is, again, writing down everything that I
say as well as everything that you say . Ladies and
gentlemen, the series of guestions will begin now. Is

there any member of the jury panel that has ever been

15
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JURY QUALIFICATION

the victim of a violent crime?

Is there any member of the jury'panel that has
ever been the victim of a 'burglary, spegificaiiy, or a
family member or close friend that has been the victim
of a. burglary?

Ladies and gentlemen, y;all have been, some of
you,Aon'a shofter breék‘than others, but' I just-want ﬁo»
ask —— asiyéu know, your service is for the week. I
anticipéte‘that Weﬂwilllbe dome»befpré.Friday.\ But

-

?érhaps something -~ 1f you @adé aprangements‘qr'your
best friend calied'you‘lastvﬂighg and saild, .We are'
going to be leaving on an all—@kpeﬁse—péid trip to
Aruba buﬁ I need you to leave Friday‘morning to come
with me. - If some£hin§‘happened invthis, for.now,
because I have'talked to y‘ail on Mohdayuand‘eveﬁybody
assuréd me tha£ théy could. be ﬁere, bUf I need a
guaranﬁe@ that you are going to be-With me 1f you are
seiected to this jury panel for fhevrﬁmaiﬁder of thé
week, potentially.

So, if something happened over the evening hours
for some of you that you feel,‘for whatever reason,
tha£ you could not be a fair and impartial Jjuror based
éither upon something that has happened to you in your
perscnal life while you were on your break or based on

anything that you have seen or heard in the courtroom
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this morning that you would be unable to listen to the

facts from ﬁhe witness stand, apply the law as the

Court gives it, and render a verdict based ﬁpon those

things, free from any political, personal, moral or

religious belliefs that yoﬁ may hold. If, for whatever

reason, you feel that you cannot be a fair and

impartial Juror in this case I will need to see you, as

well as if you need to ansWep any of those previous
questions.

Again, if you will move to the center aisle the
bailiffs will agsist yvou' in coming forward; Is there
én?one? .All right. Thank you.

(Pause.) |

THE CdURT: Any additiénal questions?AvAhy
additibnaquuestioms?

MR. SCHWACKE:® No. No.

'Mé. TAYILOR: No,‘ma'am.

THE COURT: Okay.

THE BATLIFF: David Brophy, Juror 26.

JUROR: {Juror 26) I was Jjust a Qictim of a home
burglary, || i Summerville;

THE COURT: Remind me. I know that I asked you
all of these same guestions Oh Monday, kbut I have
different questions from attorneys as well. That was

here in Berkeley County?
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JURY QUALTEICATION

JUROR: ~ (Juror 26) Uhfhuh.

THE COURT: And were the individuals prosecuted?

JUROR: They were. I think it was 1ike a few
minors and one adult, something like that .

THE COURT: All right. Is there anything about

what you shared with us that would affect your ability

.to'be:fair-and impartial in this ‘case?

JUROR: (Juror 26) NG .
THE CGUFT: Do you remember the names of the
individuals that were-ﬁfoéeéuted?
‘JJUROR: - (Juror 26). 1 remémbér Jimmy King, but I'm-
not completély'sure.’

" THE COURT: All right. And do you “~ was, there a

trial?

JUROR: (Juror 26). There was, but my attorney
represented that and i wasnft there.

THE COURT: Okay. ‘Who was0y§ur atgorney?

JUROR: Pam Holtson (phonetic)

THE COURT: Okay. And so you didn't come to court
like this?

JUROR: No.

THE COURT: Okay. Is there anything about what
you have shared with us that would affect vyour ability
to be fair and impértial in this case, based upon what

you know the charges are?
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JURY QUALIFICATION

JUROR: No, ma'am.

THE COURT: All right. Thank you. Juror 26 will
remain.

THE BAILIFF: Juror number 127, James Putney.

JUROR: (Juror 127) I have an appointment on
Friday.

THE COURT: At what time?

- JUROR: {Juror 127) Nine.

THE'COURT: We will work around that. Juror 127
will remain. Thank you. Just remind me Mr. Putney.

THE BAILIFF:' Amber Rivers, Juror 131.

JUROR: (Juror 131) I talked to you Monday. I
was the victim in a murder ‘case. |

THE COURT: Okay. You were the wvictim or you were
being investigated?

JUROR: Investigated.

THE COURT: You were kind of involved or knew
something going on?

JUROR:; (Juror 131) Yes.

THE COURT: That was in Dorchester County?

JUROR: Uh-huh.

THE COURT: 1Is there anything about that that
would affect your ability to be fair and impartial in
this case?

JUROR: (Juror 131) No.
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JURY QUALIFICATION

THE COURT: All right. Juror 131 will remain.

THE BAILIFF: Starla Davis. Juror Number 40.

JUROCR: (Juror 40) Good morning, I was held by a
knife in like 1980.

THE COURT: I think that you shared this here with
me'on Monday?

JUROR:  (Juror 40) Yes.

THE COURT: Was that here?

JUROCR: (Juror 40) Berkeley County —-- Charleston.
County. |

THE COURT: Was that indiviéual prosecuted?

JUROR: (Juror'40) Yes.

THE COURT: Were you at work?

JUROR: (Juror 40) No, home with my mother.

THE COURT: Is there anything about what you

shared that would affect your ability to be fair and

impartial in this case?

JUROR : (Juror 40) No, ma'amnm.

THE COURT: Thank you. = Juror Number 40 wili
remain.

THE BATILIFF: Jurcr Number 173, Imelda Wishart.

THE COURT: Good morning.

JUROR: (Juror 173) I forgot to mention Monday
that my house got (inaudible) last year.

THE COURT: In Berkeley County or somewhere else?
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JUROR: (Juror 173) BRerkeley County.

fHE COURT: Were those individuals prosecuted or
go to trial?

JUROR: (Juror 173) I don't know anything about
this case, but I know that they are still in jail.
That is all I know.

THE CQURT: 1Is there anything about what you

shared with us that would affect your ability to be

-falr and impartial in this case?

JUROR: (Juror 173) No, ma'am.

THE COURT: All right. Juror 173 will remain.

THE BAILIFF:. Juror 81, Vanessa Idone.

THE COURT: Good morning.

JUROR: {Juror 81) Good morning. I was a victim
of a burglary crime in North Charleston in August.

THE COURT: This past August?

JUROR: (Juror 81) Yes.

THE COURT: Okay. And tell me was it in -- where
were you?

JUROR: (Juror 81) I was 1in North Charleston,
tanning salon.

THE COURT: Okay. That is —=

JUROR: (Juror 81l) Yes.

THE COURT: So, you were working at the time?

JUROR: (Juror 81) Yes.
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THE COURT: Were those individuals prosecuted?
Did they go to court? Were they caught?

JUROR: (Juror 81) He had a bond hearing and then
he was in jail for like two months. I never went to
court. I didn't want him to see me or know who vaas.

THE COURT: Is there anything that you shared with
us based on the charges that would affect your ability
to be fair and impartial in this case?

JUROR: . (Juror 81) No, ma'am.

THE COURT: - Okay. Juror 81 will remain. Thank

T you.

‘THE BAILIFF:- Juror Nu%be£v22, Mary Boyd.
‘THE COURT: Good morhing.
JUROR: - (Juror 22) Good morning. I jﬁst~like -~ I
had a charge of shoplifting.
THE COURT: And that was a misdemeanor offense,
correct?
JUROR: {(Juror 22) Yes, ma'am.
THE COURT: Remind me; it was here in BRerkeley
County?
JUROR: (Juror 22) Yes, ma'am.
THE COURT: About how long ago?
JUROR: (Juror 22) '09.
THE COURT: All right. Did you have

representation, an attorney with you?
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JUROR: {(Juror 22) No.

THE COURT: You went in front of a'magistrate?

JUROR: (Juror 22) Yes.

THE COURT: -Did you plead guilty?

JUROR: (Juror 22) Yes.

THE COURT: Where were you shoplifting from?

JUROR:  (Juror 22) It was Lowe's.

THE COURT: Okay. All right. 1Is there anything
about what you‘shared with us that would affect your R
ability to be failr and impartial in this case?

JUROR: (Jurof 22) No, ma'am.

THE COURf: All right. Juror 22 will remainl
Thank VyOu.

(The folléwgng was'held as’ ' a side bar:)

THE COURT: . Any additional questions, Ms. Taylor?

~

)

MS. TAYLOR:- No.

THE COURT: Any additional questions?A

MR.VSCHﬁACKE: On Monday, Qhen’you were calling
the Jjury about relationships to law enforéément three
people stood up and gave information that did not stand
up today. . . \

THE COURT: Did they give —— because I only asked
about Berkeley Coﬁnty. We had more on the list.

MR. SCHWACKE: She said that she knew Officers

Hannah and Judy on the Berkeley County Sheriff's
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Office. And she didn't stand up today. Twenty-one

said they knew Officer Shroeder I believe before he

went to work in the Berkeley County Sheriff's Office.

And then 131 said that she had a close family friend
who worked for Rerkeley County Sheriff's Office,

Officer Thomas.

THE COQURT: Wasn't she the one in the back?

_Wasn't that what she said?
MR. SCHWACKE: I can't tell you,Where they were.

THE COURT: No, I mean today isn't that the one?

MR. SCHWACKE: - No, she.did not stand up.

. THE COURT: Aliifight; .Sd;_what WOuld'you like

for me to do? Have them come forward ask it again?
Because I asked it differentiy on Monday.
"MR. SCHWACKE: Do you remember how you asked it

different because it sounded.the same to me?

THE COURT: Well, because there was more than one

agency involvedi

MR. SCHWACKE; You went tthugh‘and asked, SLED
and any agency. |

THE COURT: Yes, there were SLED and —;

MR. SCHWACKE: But all of these ére Berkeley
County Sheriff's Office.

THE COURT: Okay. Because Judy is not with

Berkeley County. I know that she stood up. But she

3

24
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may not have thought that that was wrong. That is the
only thing. I can ask it again. Do you want me to ask
any law enforcement, Mr. Schwacke? I Jjust —-

MR. SCHWACKE: I mean, I don't know if you will
ask them to come and ask if they didn't understand your
guestion.

THE COURT: Let me do it this way, I'll just ask
if there's anyone that has any affiliation with law
enforcement whatsoever. Y'all stay here.

(End of side bar.)

THE COURT: Ladies and gentlemen, I had asked on
Monday a different —- we had a different case so we had
more law enforcement agenciles involved in the
particular case, but don't be concerned about that.

But in this case we have two deputies from Berkeley
County Sheriff's Office. 1Is there any member of the’
Jjury panel that has any affiliation with law
enforcement with any other agency, maybe in Monck's
Corner Police Department, Charleston County Sheriff's
Department, SLED, which is the State Law Enforcement
Division that you did not share with us today?
Remember, it's important. I have different attorneys
involved in this case, different Defendant, as well as
specifically a different case.

So, 1s there any member of the jury panel that has



26

O

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

JURY QUALIFICATION

any relationship, you used to work at any other law
enforcement agency, you know, friends with any law
enforcement agency, friends with law enforcement
agencies other than Berkeley County Sheriff's Office?
If so, please stand. .All right. If vyou will say your
juror number and name.

JUROR: Juror 26, David Brophy. I know a guy that
works with Mt. Pleasant Police Department.

THE COURT: All right. And do you know his name?

JUROR: (Juror 26) Chip, Chip Coopers.

THE COURT: 1Is there anything about your
relationship with the Mt. Pleasant police officer that
would affect your ability to be fair and impartial in
this case?

JUROR: (Juror 26) No, ma'am.

THE COURT: All right. And your juror number?

JUROR: 26.

THE COURT: Thank you. Yes, ma'am.

JUROR: My name 1is Megan Danner, Juror 39. I know
Officer Hanner of Monck's Corner and Officer Judy. I
think that he's now switched to Berkeley County. And
I'm Juror 39.

THE COURT: All right. 1Is there anything about
what you have shared with us about your relationship

with two officers that would affect your ability to be
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fair and impartial in this case?

JUROR: {Juror 39) No, ma'am.

THE COURT: Juror number and name?

JUROR: 39, Megan Danner.

THE COURT: Thank you. Yes, sir.

JUROR: Bryvan Dehn, Juror 42. I attend church
with David Jones Young.

THE COURT: .Anything about‘attending church with
Mr. Young that would affect your ability to be fair and
impartial in thié case?

JUROR: {Juror 42) No, ma'am.

THE COURT: And your Jjuror number and name?

JUROR: Bryan Dehh, Juror Number 42.

THE COURT: Thank you. Yes, sir.

JURO?: Burgess Atkins, Juror Number 6. My
son-in-law Adam Galloway 1s a public safety officer
with MUSC public service department. And I am also
close friends and associates with Lee Watford, St.
Stephen's Police. And because of my job with the fire
department we work closely with law enforcement
agencies quite frequently.

THE COURT: Anything that you have told us, 'would
that affect your ability to be fair and impartial in
this case?

JUROR: No, ma'am.
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THE COURT: Thank you. And yéur name and juror
number and name?

JUROR: Burgess Atkins, Juror Number 6.

THE COURT: Yes, ma'am.

JUROR: Juror 173. I used to work for the North
Charleston Police Department in the '90s.

THE>COURT: All right. Tell me what you did with
the North Chafleéton Police Department;

JUROR: (Juror 173) Clerk for the detectives.

THE COURT: All rightp Anything about that
occupation that would affect your ab;lity to be fair
and impartial ié this case?

JUROR: - (Juror 173) No, ma'am.

THE COURT: All right. And your juror number?

JUROR: 173.

THE COURT: Thank you. Yes, ma'am.

JUROR: Juror 158. I know éome§ne Qho works for
SLED. h

THE COURT: "Anything about that that would affect
your ability to be fair and im?artial in this case?

JUROR: (Juror 158) No, ma'am.

THE COURT: And your juror number and name?

JUROR: Tonya Pope, Juror 158.

MR. SCHWACKE: Thank you, Your Honor.

THE COURT: Any additional questions based upon
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that?

MS. TAYLOR: No.

THE COURT:"Additional questions?

MR- SCHWACKE: No, ma'am.

THE COURT: Okay. We'll pick the jury, five and
ten? All right, thank you.

(Pause.)

THE COURT: I have oné final question while we are
preparing the jury 1is£. Did any member of the Jury
panei leave a pair of réadiﬁg glasses? All right.

They are very nice. Thank you for letting me use them.

(Pause{)

THE COURT: Okay. 1Is the Statelready?

MS. TAYLOR: Yéuﬁ Honor, we. don't have a iist yét.

THE COURT: T don't typically give lists. TIs the

Defense ready?

" MR. CHWACKE: Yes, Your Honor.

2

THE COURT: Thank you.

THE CLERK: Ladies and gentlemen of the jury, as I-
call your name come forth and bring your personal
belongings with‘you. If T say have a seat, have a seat
in the Jjury box. Ifll say excuse the juror, please
returﬁ to your ogigihal seat. And please follow the
instructions of the bailiff standihg here.

Juror 107 Daryl Mooney.
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THE CLERK: What say yocu for the State?
MS. TAYLOR: Please present the juror.
THE CLERK: ‘What say vou for the Defense?
MR. SCHWACKE: Please présent the Auror.
THE COURT: Please seat the juror.
THE CEERK? Jﬁror 82, Kadra Ingrassia.
What. say you for the State?

MS. TAYLOR: Please present the'juror.

' THE CLERK:. .What say you for the Defense?

MR. SCHWACKE: Please seat the juror.

THE CLERK: Seat the juror.

Juror 36, Donita Craven.

What say you for the State?,

MS . TAYLOR: Please present the juror.

- THE CLERK: What say vou for the Defense?

MR. SCHWACKE: Please seat the Jjuror.

THE COURT: Seat the juror. - Juror 100, Jerri

Marshall.

THE CLERK: What say you for the State?
MS. TAYLOR: Please present the juror.
THE CLERK: What say you for the Defense?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.

THE CLERK: Excuse the juror.

Juror 86, Darrell Jones.
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What say you for the State?

MS. TAYLOR:

2

lease present the juror.

THE CLERK: What say vou for the Defense?

MR. SCHWACKE: Pleaée excuse the -juror in the
of this case.

THE COURT: Excuse the Jjuror.

Juror number i27 James Putney, Junior.

What say yod-for the Staﬁe?

MS. TAYLOR: Please present the juror.

gTHE'CLERK: What say YOu for the Defense?

MR. SCHWACKE: Please seat the juror.

. THE CLERK: Seat the juror.

Juror 27, Jennifer Bryant.
What say you for the State?
MS. TAYLOR: Please present the juror.

THE CLERK:- What say you for-the Defendant?

‘MR. SCHWACKE: Please seat the juror.

trial

THE CLERK: Seat the juror.

Juror 53, Joydelyn Espiritu.

What say you for the State?

MS. TAYLOR: Please present the Juror.

THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the
of this case.

THE CLERK: Excuse the juror.
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Juroxr 40, Starla Davis.
What say you. for the State?

MS. TAYLOR: Please present the Jjuror.

THE CLERK: What say you for the Defendant?

MR. SCHWACKE; Please éxcuse the juror in the’
triai of this. case.

:THE COURT: Excuse the juror.

Juror 110, Patriqia'Nall.

What say-you for the State? :

MS. TAYLOR: Please presenﬁ_the juror.

THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.
THE CLERK: Excuse the juror.
Juror Number 39, Megan Danner.

What say you for the Sﬁate?

MS. TAYLOR: Please present the Juror.
THE CLERK: -What say you for the Defendant?

MR. SCHWACKE:. Please excuse the Jjuror in the

trial of this case.

THE COURT: Excuse the -juror.

Juror 14, Terri Bendler.

What say you for the State?

MS. TAYLCR: Please present the juror.

THE CLERK: What say you for the Defendant?
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MR. SCHWACKE: - Please seat the juror.
THE CLERK: Seat the juror.
Juror 26, David Brophy.
What say vou for the State?
MS. TAYLOR: Please present the juror.
THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.

THE CLERK: Excuse the juror.

Juror 32, Josephine Clgcas.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?
MR. SCHWACKE: Please seat the juror.

THE CLERK: Seat the juror.

Juror 152, Ernest Stout. What say you for the

State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?
MR. SCHWACKE: Please seat the juror.

THE CLERK: Seat the juror.

Juror 20, Dorothy Blatchford. What say you for

the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?
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MR. SCHWACKE: Please seat the Jjuroxr.
THE CLERK: Seat the jurop.

Juror 103, Angienet McFadden.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.

THE COURT: Excuse the juror.

Juror 135, Heather Rumbougb.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say yoﬁ for the Defendant?
MR. SCHWACKE: Please seat the jur§r;

THE CLERK: Seat the juror. | -
Juror 81, Vanessa Idone.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?
MR. SCHWACKE: Please seat the juror.

THE CLERK: Seat the juror.

Juror 29, Jessica Carpenter.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?

34
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MR. SCHWACKE: Please seat the juror.
THE CLERK: Seat the juror.
For alternate, Juror 158, Tonya Vanek-Pope.
What say you for the State?
MS. TAYLOR: Please present the juror.
THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.

THE CLERK: Excuse the Jjuror.

Juror 120, Janea Philliph.

What say you for the State?

MS. TAYLOR: Please present the juror.

THE CLERK: What say you for the Defendant?
MR; SCHWACKE: Please seat the juror.

THE CLERK: Seat the juror.

Second alternate, Juror 173 Imelda Wishart.

What say you for the State?

MS. TAYLOR: Please present the juror.
THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the

trial of this case.

THE CLERK: Excuse the juror.

Juror 61, Joellen Gibson.

What say you for the State?

MS. TAYLOR: Please present the juror.
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THE CLERK: What say you for the Defendant?

MR. SCHWACKE: Please excuse the juror in the
trial of this case.

THE COURT: Excuse the juror.

THE CLERK: Juror 72, James Hazeres.

What say you for the State?

MS. TAYLOR: Please. present the juror.

THE CLERK: What say vou for the Defendant?

MR. SCHWACKE: Please seat the juror.

THE CLERK: Seat the Jjuror.

THE COURT:‘ Ladies and gentlemen, you have been
selected as the jury to try this case. You will be
escorted to the jury deliberation room and wé will
feceive you back in just a few momenﬁs.

(The Jjury exits the courtroom at 10:50 a.m.)

THE COURT: Thank you. Please be seated. Outside
of the presence of the jury, any motions or matters?

MS. TAYLOR: None from the Staté.

MR. SCHWACKE: None from the Defense.

THE COURT: All right. Ladies and gentlemen, that
completes our matters for the day. Please remember,
you are still on call for the rest of the week. So,
please call back tonight after 6 p.m. to receive your
instructions for the remainder of the week.

Ladies and gentlemen, again, I do not know what



11

12

13
14
15
16

17

24

25

37

JURY SELECTION

that message 1s going to say, but again, if T don't see
you again, thank you for your service to Berkeley
County and know that your serviées are definitely
needed to make our justice system work as effectively-
as it 1s. Have a wonderful afternoon.  Thank you again
for your contributions. ~And if T don't see you later
in the week I'l1l see you in three years. Have a great
day. Y'all are excused.

(Jury pane; excused at 10:51.)

MS. TAYLOR: We are.ready, Your Hénor.

THE COURT: You may take Mr. Clark to the restroom
for a comfort break.

(Brief recess.)

THE COURT: Anything before we bring in tHe Jjury?

MS. TAYLOR: Nothing from the State, Your Honér;

MR. SCHWACKE: Nothing from the Defense.

THE COURT: All right. Let's bring in the Jjury.

(Jury enters the courtroom at 11:05 a.m.j

THE COGRT:: Thank YOu. Please be seated. Ladies
and gentlemen,'you have been, again, selected as the
Jurors to»try this case. You have been given note pads
which indicates to you that you may take notes
througﬁout the progress of tbis trial. Please
remember, some of us were much better note takers in

school. Those notes are your own notes. One Jjuror's

37
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notes are no more accurate than another's notes.
Please remember, I do the same thing, when I'm
writing I look down, and you may miss what's happening

before you. With all of those cautionary tales, you

are allowed to take notes. You are able to take those

with you in deliberation. We will take the notes at
lunch and at the end éf the day and lock them up.
Nobody will be able to see them. And then we will give
them back to you in the morning.

Ms. Blatchford is selecﬁed~as the foreperson in
thisicase. She is the spokesperson. 1If at ény'time
ybu need additional bféaks, let heruknow. I1f there's
any concerns, let her know. She will alert the bailiff
andiwe will handle the matﬁer immgdiately. You are
responsible for writing ‘the verdict, but I'lllgive'you
that information as we progress throughout the trial.

The two alternates, those are your two assigned seats.

You can rotate between the two. But the two of you

ﬁeed to remain in those two end seats. And again, as
foreperson that is your assigned seat. |

Ladies and gentlemen, I need you to stand so we
may administer the oath.

THE CLERK: Please railse your right-hands.

(Whereupdn, the oath was administered by the

Clerk. All jurors respond by stating, I do.)
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THEACLRK: Please be seated.

THE COURT: Was there ény jurcr unable to takeAthe
oath? If so, please stand.

{(No juror stands.)

THE COURT: Thank you. All 14 jurérs were able to
take the oath. Ladies and gentlemen, as indicated
before, the case.that we are about to fiy ;s the case

of the State of South Carolina versus Derrick,Ladon

~Clark, Defendant. Before we begin this trial I always

like to take the opportunity to tell yvou what we are
goiﬁg to be doing here today'and poééibly tomorrow as
it may be differenﬁ,than what youlmay expect.

Most people don't have the opportunity t§ come to
court unless you ére*choseﬁ for jury service. Most
people get their informétion about what. court is from
booké amdltelevision and movies. Well, somé of those

things may be true that you see on television. Please

'remember that this trial is not for your entertainment,

it is a fdndaﬁ@ﬁtal part of our democracy; making sure
that FJustice is done. Please remember it is often
slow, deliberate and repetitive, which is the opposite
of what you may have seen on tele&ision, read in books
or seen 1in the movies.

This courtroom is a place of honor. It is

dedicated to the protection and preservation of

Q

39
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citizens' rights. through what nany have called the

greatest justice system ever created. The attorneys

that appear before you are advocates for the parties

they represenf. But firSf and foremost they are
officers of this court. They are sworn to uphold the
integrity and the fairness of our judicial system.

o You should expect them to be professional,"
competent and ethical in the represéntation of ‘their
clienﬁs' interests. -~ Remember, you have just taken an

oath and you are alsc expected to be professional, .

- reasonable andkethigal. Thank you again ‘for accepting

this most4impoftant responsibility.of»jury service.
-What I'li say now{wili sérve as an introduction to
the trial of.the case. Theéeiremarks are not a charge
on:ﬁhe law. IYll.instrudt you on the law applicable to.
this case throuéhout the'trial and at the close of the
trial before you retire to cpﬁsider yéur verdict. This
is merely an'explanation of the procedure that we will
follow so that you may better understénd what's
happening. The Defendant is charged by an indictment
filed in this court. He is charged with assaulit and
battery first degree, unlawful possession cof burglary
tools and burglary in the first degree. I will explain
the elements of those three indictments to you latér.

The indictment is simply the charge by which this
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case is brought into court, it is not in any -sense
evidence of the allegations it contains. The Defendant
has pled not guilty to each indictment. The State has
the burden of proving each of the elements of each
indictment beyond a reasonable doubt. It is yoﬁr duty,
ladies and gentlemen, to decide whether the State has
met that burden.

Your purpose as.jurors is to decide and determine

the facts. You are the sole Jjudges of the facts in

this case. You may notice when you exited and when you

returned this time people were standing before you.
This 1s out of respect for the judges of the facts.
Please come 1n and take your seat because‘everyone will
remain standiné until all 14 of you are seated.

If at any time I make any comment regarding the
facts in this case you must disregard it. You mgst
determine the facts from the teétimoﬁy that you hear as
well as any other evidence intfoduced in court. It's
up to you to determine the inferences which you feel
may properly be drawn from the evidence. It is
especially important that you perform your duty of
determining the facts diligently and conscientiously
because ordinarily there's no way to correct an
erroneous determination of the facts by a jury.

On the other hand, and with the full emphasis, the
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same law that makes you the judges of the facts makes
me the judge of the law. The law given by this Court
is the only law that vou may consider. You must accept
it and follow it even though you may disagree with it.
I cannot tell you what the facts are and you cannot
disagree with me about what the‘law is or what the law
ought to be.

Your job is to take the facts:as:you find them,l
apply it to the law as I qiﬁe'it to you, and render a
verdict based sqlely upon the solemn ocath that you ju;t

took as jurors. Until I advise you to begin your

~deliberations you may not discuss this case with

anyone. That includes your fellow jurors, your
friends, your family members, or anyone else.

And please do ndt read, watch, listen to any news
accounts regarding this case should there be any. fou
may not do aﬁy independent investigation regarding this
case. That meéns that vyou cannét go to the scene where
the alleged events are said to héve taken place, use
any Internet maps or anything of that nature. You may
not do any independént investigation. You may not
discuss this case in any manner. That includes
texting, face-to-face discussions, blogging, entries on
Facebook or that type of thing.

Please understand I'm doing this as part of my
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responsibility to ensure that justice is done between
the parties before you. If any juror is aware of
another Jjuror's violation, please report that to me
immediately. It is important that you keep an open
mind and not decide any issue in this case until all of
the evidence has been presented, the parties have made
their closing arguments, and I have instructed you on
the law that 1is applicable to this case.

It is your solemn responsibility to determine the
guilt or innocence of the Defendant and your verdict
must be based solely on the evidence as it 1s presented
to you.

In just a moment the Solicitor will make what is

‘called an opening statement where the Solicitor will

explain to you the issues in this case, or at least

what the Solicitor thinks the issues will be. The

attorney for the Defendant may also make an opening

statement, although the Defendant is not required to do
so. The evidence in this case will be présented Lo you
by the testimony of sworn witnesses from the witness
stand as well as any exhibits that may be introduced:
into evidence.

From time to time you may hear one of the

attorneys ask to approach the bench, I might request

the attorneys to approach the bench or I might excuse

43
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you for a short while. If I have the attorneys
approach the bench, please do not trf to overhear us or
read our lips. Do not think that we are trying to hide
anything. The reason for this is sometimes it is
necessary for me to make a comment régardiﬁg the facts
in order for me to issue a ruling on the law, and as I

indicated to you the law doesn't allow me to have an

opinion about the facts in this case so I'll excuse you

for a short while so that in.no way anything I say or
do willvinfluencé you regarding the -facts in this case.
AvIn determining what the true facts are you must

decide whether or not the testiﬁony isﬂﬁelievable.
It's my responsibility to rule, as a matter of law,
whether certain testimony is admissible at all. Once
the testimony i1s admitted whether or not you believe it
is solely for you to determine. In deciding whether to
believe a witness you have the right to consider the
interest of a witness, the bias of a witness,'the
prejudice of a witness, the opportunity for the witness
to see‘the matters and things about which the witness
testifies as well as the way the witness acts on the
witness stand.

You have a right to consider anything in the
record that will help you evaluate the testimony of the

witnesses. That means it is your duty to pay close
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attention. Do not let your thoughts wander. Please
observe the witnesses, listen to the witnesses and pay
close attention to the attorneys and to the Court. At
the end of the testimony, after the arguments of
counsel and I have instructed you on the law applicéble
in this case you will be in a position to determine
what the true facts are and apply the law as I give it
to you to the facts rendering a verdict.

Ladies and gentlemen, pleasé gi&e your strict
attention to Ms. Taylor. Thank you.

MS. TAYLOR: Your Honor, may it please the Court.

THE COURT: Yes, ma\am. :

" MS. TAYLOR: Home. It is the one place‘where a

.Hfamily should feel safe and secure. We are here today,

ladies and geﬂtlemén, because Mr. Whetsell and his

- family lost that feeling of security on the night that

this Deféndant, Derrick Clark, broke into their home.

On October 20th, 2012 Mr. Whetsell got out of bed to

‘get something from the kitchen. The rest of his family

was still asleep, in the middle of the night. You will
hear the testimony, he was startled when he saw the
Defendant in the hallway. You will also hear that
neither Mr. Whetsell or his fiance Laurel knew the
Defendant. There was no reason for him to be in their

home that night, especially at that hour.
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There was a struggle between the two men and
Mr. Whetsell was injured. He continuéd,to fight to
protect his wife and the safety of his family. The
Defendant is charged with burglary in the first degree,
assault and battery in the first degree, and unlawful

possession of the tools used for burglaryw The State

must prove beyond a reasonable doubt that the Defendant

broke into their home that night with the intent to
commit a crime,' He did not have permission to do so.

And while he was there Mr. Whetsell was injured}'

and that he also had poSséssion of the'burg;afy tools

Qi@h him at'fhat time, You wili heaerrom

Mr. Whetsell. He will explain to youlwhat he saw and
tell you the facts‘éf what haépened that night. He
will also explain to you the pain that he endured -and
how he tried to follow the Defendant until the poliée
arrived aﬁd restraine&‘hiﬁ aﬁd made thé arrest.

You will hear from Laurel, hislfiance. ‘She will
exélaih to you the events of that night. And she will
alsolexplain to you how she tried to grab thé Defendant
as he was fleeing. Next you will hear from the two
deputies from the Sheriff's Office. Deputy Arrington
was the first to arrive on the scene. He was the one

who apprehended and arrested the Defendants. Next you

will hear from Deputy Antwine. He was next to arrive
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on scene. He was the one whé collected the evidence.
You will also be shown some of that evidence today.
Photogréphé that were taken from the scene, which will
include the photograph of the window where the
Deféndant entered the home and the burglary tools which
were foﬁnd in items of his possession.

Ladies and gentlemen, we are asking you to please
use your common sense. Liéten caréfully to the
testimony that you are about to hear. Choose to find
the truth:because that is'yout job today.

The State will show through the evidence that we

lwill present and through the testimony that you will

Ahear that 5érrick Clark is guilty, that he did commit
.the crime of burélary in:the first degreé, tHat:hé wWas
in possession of tools used for that purpose, and that

he did assault Mr. Whetsell on the night that he broke

into his home;

THE COURT: Mr. Schwacke,

MR. SCHWACKE: Thank you, Your Honor.

Good morning, my name 1is.David Schwacke. It'll be
my honor today to represent Mr. Derrick Clark in the
trial that you have been selected to serve as the
judges of the facts in this case. I too invite you to
use your common sense. That is the one thing that we

let you bringvinto this room with you. All of your
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prior biases, anything that you might have known about
this case, that was the reason that we had the
guestioning and.some of you had to come up here and ’

alk to the Judge, all of that has to be left out

-there. But you do gét to bring. your common sense.

Sb I ask you to épply'that to’thé evidence that
the State is going to be presenting polyou‘because it .
is their burdeﬁvto pro§é gui}t of anyoﬁe who 1is
coﬂvicted'gf‘a chaigeﬁ with_prodﬁvof guilt peyond a -
réasonébie doﬁbtj_ Aﬁd ﬁhat ié a.vefy‘hiéh sténdard.

I'lllaék ?Ou té»be'lookinq{for th@f throughouﬁ tﬁe'
testimony‘fdrAeagh and every elemehi of thequfensés
that thgy charged my clieht with.fl> .

I‘m‘cqnviﬁced-that upbn'yQUr héaring&that evidence
that you'wiil have soﬁé doubts that may not bé
gddressed by the evidence and that'ﬁill resuif in‘jour
verdict in favor of my client. This.is going to be

v

apparently a very short trial but it is a very serious
one), nonethéleés, because of the nature of thesé
charges.

So I thank you for your service and your being
here today. I too ask for your attention to the
evidence. And thank you again for being here.

THE COURT: Call your first witness.

MS. TAYLOR: Thank you, Your Honor. The State
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calls Marion Whetsell.
THE COURT: Sir, please come forward and be sworn.
Thereupon,
MARION WHETSELL
was called as a witness, having been first duly sworn,
was examined and testified as follows:
THE CLERK: Please state your full name, speiling
your last namé for the record.
THE WITNESS: Marion David Whetsell, II.
DIRECT EXAMINATION

BY MS. TAYLOR:

Q Spell your last name, Mr. Whetsell.

A W-H-E-T-S-E-L-L.

Q Thank you. Mr. Whetsell, do you go by Marion or
David?

A I go by Marion.

Q Where do you livg?

A I live at— Summerville.

0 What county is that?

A Berkeley County.

Q How long have you lived there?

A Approximately four and a half years.

) And who lives there with you?

A My fiance, Laurel and then my -—- our two

daughters, JEEEILERLS who is six, and JUSIRTR
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who is four.
Q Is that who was living in your home in October of

last year?

A Yes, ma'am.

Q And can you describe for the jury your home
briefly?

A Well, it is a double-wide and it's fairly small.

It is an open floor plan, so to speak. The only rooms that

are closed off are the bedrooms. The kitchen, the den, and

all of that is open, basically one big great room so you can

see throughout the entire house.

0  And how many bedrooms does your home have?

A It has three.

Q And how many bathrooms? )

A It has two bathrooms.
| Q Can you tell the jury briefly the layout of the
house? |

A Whenever you walk in the front room, if you are
facing there. You can see inside the kitchen, which a

little bar is right there where the kitchen sink is. The
den is right there. There is a hallway to the left and the
master bedroom sits to the right.

| Q Down that hallway, how many bedrooms are down that
hallway?

A There is two bedrooms.
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) And back in October 2012, were your daughters

staying in the bedrooms?

A They were in one bedroom together.

Q What was the other room being used for?

A Just had it for storage, things stored in it.

Q At the end of that hallway 1is there any other
room?

A The bathroom is straight ahead.

0 Now let's go to the ﬁight of October 20th. Can

you tell the jury, before you went to bed that night did

anything unusual happen?

A No, absolutely not.

Q And at some point du;ing the evening were you
awoken?

A I was . .awoken. I had a headache.

Q And once you were aonen,Awhat happened?

A I woke up, like T said, the master bedroom isyto

the right. Once you walk out the master bedroom the kitchen
and den is right there. And I reached across the sink to
grab a Tylenol to take the Tylenol. And I caught something
move out of the corner of my eye. I just look down the
hallway and I see a white shirt and I see him moving around
back and forth. And I started screaming, Hey, who are you
and what are‘you QQing in my house. About that time the

person, Derrick over there, started apprecaching me and then
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I went after him. That is when he started backing back up,
I guess, trying to get out of thé house.
Q Okay.
MS. TAYLOR: Permission to approach, Your Honor?
THE COURT: Okay;
BY MS. TAYLOR:
Q Mr. Whetsell, I'm going to show you two pictures.
And Mr. - Schwacke.
MR. SCHWACKE: No objection.
BY MS. TAYLOR:
Q They have been previously marked for
identification as State's Exhibits 1 and 2. If you could,
take a look at those pictures and tell me if you recognize

what they are pictures of?

A They are pictures of my house.

Q And is that the way that your home loocked that
evening?

A Correct. This first picture, the State 1, if you

come out of the master bedroom this is exactly what you see.

Q And State's 27

A State's 2, that is what you would see if you were
standing in the den, kitchen, anywhere in my house you would
see that, other than the bedrooms.

Q That fairly depicts your home?

A Correct.
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TESTIMONY OF MARION WHETSELL ’
MS. TAYLOR: At this time we move to admit State's
1 and 2 into evidence.
THE COURT: Any objection?
MR. SCHWACKE: No, Your Honor.
THE COURT: State's 1 and 2 admitted into evidence
without objection.
(Whereupon, State's Exhibit No. 1 and 2 was marked
for identification and received in evidence.)
MS. TAYLOR: May we publi sh?
THE COURT: You may.
BY MS. TAYLOR:

Q I know it is kind of hard to turn around and see,
but if you could explain to the jury what we are looking at
in this picture.

A What we are looking at in this picture is if you
walked straight out of my master bedroom this is exactly
what you would see looking straightforward.

Q And what is to the right?

A To the right you can see the little counter-way
right there, that is the kitchen sink and we keep the
medicine and all of that right there.

Q and can you tell the jury, based on this picture,
where were you standing when you first saw the Defendant?

A I was standing -- this is the end of the cabinet.

The cabinet is approximately 4 feet long. I was standing on
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this side of it. I was about three and a half feet back

this way.

Q "And wﬁere was the Defendant when you first saw
him? |

A The Defendant, if you can see where that wall

starts and the bathroom starts, I could see his white jersey
that he had on right in there. And he was kind of dancing

and bouncing back and forth trying to figure his way out

back there.

Q And at some point he approached you?

A Yes. Once he figured out I wasn't going to be

able to get out of that bathroom window I guess he ran in my

daughter's room and once he saw my daughters were in there
he figured there's only one way out, through me, but he

wasn't coming through me.

Q One entrance?
A Yes.
Q You said that there was a physical confrontation,

Mr. Whetsell?

A Yes, there was.

Q Does this depict the hallway in your home?

A Yes, it doeé.

Q Can you tell us where the phys;cal altercation
began?.

A The physical altercation started in the hall by
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the bathroom. And once he figured out I was not going to

let him out of my house, we started tussling. And we went

back to the other bedroom that is to the right there.

~

0 And that is the bedroom --
A That is the bedroom that had stuff stored in- it.
Q Tell the Jjury, if you would, about the altercaticn

that happened.

A Well, the altercation, like T said, it was dark.
We really couldn't see one another. Because once we went
into the bedroom I couldn't see him. I keep a stove light
on that lights the wholg area up at ﬁight, so I could see
him until he went into the bedroom. I couldn't see him ﬁo
more so I started séreaming for Laurel. And I just kind of
started feeling my way out and he pushes me a couple of
times and pushes me. And then she cuts the L;ght on and
once she cuts the light on I could see him. That's when I
went for him and he continued to struggle with me in. an
attempt to get away. |

Q I believe you said already, but did the Defendant

strike you?

A . Oh yeah, he struck me.

Q Did you receive any injuries from this
altercation?

A I had many scratches and bruises and all over my

body.
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MS. TAFLOﬁ: Permission to approach, Your Honor?
THE COURT: You may.
BY MS. TAYLOR:

Q I'm going to show you, Mr. Whetsell, what has
previously been marked as State's 3 and 4. If you could
take a look at those for me, please. . Can you téll the Court
what those pictures are of?

A " The one is of my right shoulder where, as we were
tussling around the thing and he was trying to pin me down
and stuff, it was like -a rug burn. And ﬁhen thé second
picture is of my back where he was clawing at me.

o Do those pictures accurately reflect the injuries,
some of the injuries that you received?

A Some of the injuries, yes.

MS. TAYLOR: At this point we ask for State's 3

and 4 to be admitted? 1

MR. SCHWACKE: No objection.
THE COURT: State's 3 and 4iinto evidence‘without
objection.
(Whereupon, State's Exhibit Nos. 3 and 4 were
marked for identification and received in evidence.)
BY MS. TAYLOR:

Q All right. Mr. Whetsell, you say you are in the

storage room?

A Yes.
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-Q And there was a struggle happening?

A Yes.

Q What happens next?

A Whenever the. light -come on, Laurel realizes that
someone is in our house. She starts screaming. The dog

awoke at this point I think and come in there to find out
what is happening. She sicéed the dog on him-immediately.
The dog responded énd started attacking him. Once I had the
hélp of the dog and all I was able to grab him around the
neck, drug him into the floor and detained him on the floor

while she went to get the phone to call 911.

.0 . BAhd at some point did the struggle continue?
A Yes, he kept trying to get out of the room, S0 we

went into the hallway. At which my daughters had awoke at

‘the same time. She was trying to get them out of the room.
. With him trving to get away and all he knocked my -daughter

~down into the wall. And once he. did that I lost it and I

just tried to squeeze’as hérd as I could around his neck
unfii he didn't m;ve no more.
- Q At some point was he able to get free from your
gﬁip?
A - Yes, he did. For some reason he completely
blacked out, and I have no clue how, but he come back alive.
Q And what happened then?

A He come back alive and he dug his fingers into the
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side of my throat until he made me let him go.

0O And then where did he go?

A That's wﬁen he headed‘toﬁard ﬁhe front door.
Whenever he headed to_the front door she grabbed him by his
pénts and held him as long as she could while she is on‘the

phone with 911 until I could get back to my feet.

0 ‘And when you say‘ﬁshe,".who do yoﬁ mean?

A My fiance, Laurelf

0 Once you éot‘back'to your feet, where was fhe:
Defendant?

A ‘'The Defendant was headed towafd(the front‘door an
she was detaining him by the back of his pants. o

'Q 'Aﬁ some pdiht Aid he get out of the front door?

A, Yes, he'd@d get out of the front door.

0 What did you do then?

A After,rwhile sﬁe was hglding him'and all, I.%ent
to the kitchen and we have a knife blocg'and‘l grabbed the'
biggest knife. out of the bloék. And I went around the
corner, and at that time he realized how to get thé doof

~ open. |
Q Did you follow him outside?
A | "Yes, I stayed behind him the whole time; I never

let him out of my sight.
Q Can you briefly tell the jury what happened once

you got outside?

58
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A Once we got outside he startea fumbling, you know,
he really couldn't walk very well after the altercaticn that
we had. So, he starts trying to lose me, running around
houses and.stuff and I went behind him, yelling at the top
of my %ungs that he ain't going nowhere.

Q At some point did you see the police officers?

A Yes. I guess he was tryving to get on the othér.
street, back to where he come from, he was tfying to get
back to. I could see the deputy's caf coming down the
street. I flagged at the deputy. Me and the deputy were

still behind him. He fell in the grass and the deputy

. detained him after that.

0 Once he was detained, did you at some point go
back to your home?
A Yes, because I was actually in my underwear and

they had already torn off and it was kind of cold out that

night.

0 Did you notice anything unusual outside of youf
home?

A Other than the trash can and clothes and all of
that, no. I mean, he -- I could tell where he had pulled

the trash can up to the house and all.
MS. TAYLOR: May I approach?
THE COURT: You may.

MS. TAYLOR: I'm showing Mr. Schwacke what was
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previously marked as State's Exhibits 5, 6, and 7.

BY MS. TAYLOR:

) Mr. Whetsell, if you could take a look at State's

5 for me first.

A Okay.
Q And teil me what that is
A That is a picture of the

the bathroom window.
0 And is there a trash can

A There is off to the left

1where the mobile home park request

can.

a picture of.

end of my house showing

located in that picture?
sitting in the corner

that we keep our trash

Q Is that an accurate picture of what your —- the

outside of your house looked like the day of the incident?

A Yes.
Q Is that where you kept your trash can?
A Yes.

MS. TAYLOR: Your Honor,

State 5 be admitted.

at this time we ask that

MR. SCHWACKE: No objection.

THE COURT: State's 5 into evidence without

objection.

(Whereupon, State Exhibit No. 5 was marked for

identification and received in evidence.)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61 61

TESTIMONY OF MARION WHETSELL
BY MsS. TAYLOR:

Q It's kind of hard to see on the screen,
Mr. Whetsell, but what are we locooking at here?

A You are looking at the end of my house. Like I
say, the bathroom window there and you can see the suburban
Trash can sitting there.

Q And is that where you keep your trash can?

A Yes, that is where the mobile home place request
that all people keep their trash cans.

Q If you could look at State 6, 7, and 8 for me and
tell the jﬁry what those are pictures of.

A State's 6 1s a picture of the trash can with the
top crﬁshed in with a backyardbchair with a screen under it
from my window, bathroom window.

Q And State's 77

A State's 7 is the bathroom window completely open
minus the screen.

Q Is that an accurate depiction of how it looked
after the Defendant had come into your home that evening?

A Yes, after he come into the‘home.

MS. TAYLOR: Your Honor, we ask that State's

Exhibit 6 and 7 be entered into evidence.

THE COURT: Any cbjection?
MR. SCHWACKE: No objection.

THE COURT: State's 6 and 7 entered into evidence
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without objection.
(Whereupon, State's Exhibit No. 6 and 7 was marked
for identification and received in evidence.)
MS. TAYLOR: Permission to publish?
THE COURT: YouAmay.
BY MS. TAYLOR:

Q I know you have just described it, but 1f you
could tell the jury what they are seeing in this picture.

A If you look at the trash can, I don't know if you
can quite see it in the picture here, but the top of it is
completely caved in alohg with the chair used as a step, an
advance step to the trash can to get to the bathroom. And
that is the screen to the bathroom window.

Q And that chair, Mf. Whetsell, where is that chair
usually kept?

A There are actually 8 of those chairs. Four of

them stay in the backyard, four of them stay in the front

vard.
Q Do any of them stay on the side of the house?
A No, they do not.
Q And that screen that you see in the picture, was

that screen on your window that day?
A Yes. All screens in my house are on all of my
windows.

MS. TAYLOR: And then 1f you could put the next
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one up, please.
BY MS. TAYLOR:
Q0 - And then if you could tell us what we are locking
at in this picture.
A You are looking at the bathroom window, minus the

screen, opened.

Q And what is that under the window?
A That is a crushed trash can.’
Q Can you.tell us, because it's kind of hard to tell

in the picture, but about how big is your bathroom window?

A Bathroom window, I guess roughly 3% foot long, two
and a half foot wide, something of that nature.

Q Just a few more gquestions, Mr. Whetsell. .Do>you

know the Defendant?

A No, never seen him in my life other than that"
night.

Q Did he have permission to be in your homé that
evening? |

A Absolutely not.
MS. TAYLOR: That is all of the questions that I
have. Thank you.
THE COURT: Mr. Schwacke.
CROSS EXAMINATION
BY MR. SCHWACKE:

Q Mr. Whetsell, that night your wife wrote a-



64

10

11

12
13
14
15

16

17

13

19

20

21

22

23

24

25

64

TESTIMONY OF MARION WHETSELL

statement out for you?

A Yes.
Q You weren't able to do it?
A No, because my hands were hurting then. I was

hurting pretty good all over.
Q And that is the -- we are talking about Carnes

Crossing Mobile Home Park; is that where we are?

A That 1s what it used to be called.
- Q | Now it's called?,
A It is called Wind Gate.
Q " Wind Gate, yes. Are yvou familiar with the layout
_of that?
A Am I familiar with -- I am familiar with my hoﬁe
only.
Q Are you familiar with the other street names?
A No; I'm not. 1 don't go browsing through the

neighborhood. I keep to myself.
0 Wilson Creek is one of the streets when you first

come into the subdivision?

A It could be, I donft know.

Q You indicated that you were wearing —-
A Underwear.

Q -— underwear?

A Yes.

Q Is that all that you —-
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That is all that I had on, underwear, vep.

What was the person that you saw inside the house

He had

on a white jersey.

A white jersey?

Yep.

Any other clothing?

Sorry?

Black pants.

Black pants.

Black pants?

Yes.

And --—

65

You couldn't see the pants until the bedroom light

Ckay.

Nope.

Anything else?

No footwear?

I mean,

I'm sure that he had shoes on.

I didn't

.physically look down to see if the guy had shoes on.

Q

- A

Did he

Say anything, oh, yeah, whenever he seen the dog,

ever say anything?

when he seen the dog he started screaming like a little

girl.

Q

QOkay.

But other than screams,

did he -~

65
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A Whenever he come back the second time he demanded
that I let him go. And then whenever the police officer
done -told him, Let him see your hands, he said, That man was

trying to kill me. Those were the only words out of his

mouth that night.

Q How —— I mean, y'all actually came into --—
A Oh, yeah, we were physical.
Q —-— contact?
A Yes, I was on top of him with my arm around his
neck.
Q@  Did you notice anything about his appearance or
demeanor? o
A He had dreadlocks. They were a highlight peroxide
orange. He had arms about this size. He had on a

basketball jersey. Yes, I seen many things:

Q Did you notice any odors about him?

A An odor?

Q Yes.

A I can't say that I remember any odor of any type

that night. I mean, it wasn't like he smelled like flowers
or he smelled like, you know, manure or nothing, no.

0 And you indicated he -- you first saw him when he
is in the -- is he in the bathroom or in the hallway out of
the bathroom?‘

A He is in the hallway out of the bathroom fixing to
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go through my house is what it appeared.

Q

And as you come out of your —-- as you come out of

your bathroom, the room that is the storage room at the time

was the one that was immediately to the left?

A

Q

Yes, sir.

And you called that your daughter's room; but

that's what it is now, correct?

A

Q

A

Q
stumbling

A

Q

A

It is my daughter's room now, yes.

At the time it was a storage room?

Right.

And then you indicated that he. kind of was
around or dancing around?

Yes.

Could you explain that to me a little bit?

Well, like a football player Efying to run with

the football, back and forth, back and forth, back and

forth. That. ‘ ,

0

A

Did you smell any odor of alcohol on him?

No, absolutely not .

Did he appear drunk to you?

No. |

And that is —-- that would be your opinion, that he
That is my opinion, no, he was not.

And at the point the dog comes in -- what kind of
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dog do you have?

A

Q

A

Q

telephone?

A

Q

A

Q

I have an American bulldog.
How big?
About 70 pounds.

And your wife is the one that gets on the

Correct.

Is she on a cell phone or a corded --

.. Cell phone.

—— corded house phone?

Cell ‘phone.

And when do you first see a police officer?.

Whenever me and him are running down the road.

OCkay. And the -- your trailer, your home is on, I

a cul-de—sac, a little end cut?

Correct,

And if you are locking into the cul-de-sac, yours

.first one to the left?

Yes, I‘guess, yeah. Yeah.
And you suffered scrapes and —--
And scratches and bruises.

-—- and scratches and bruises. You didn't require

any medical attention?

A

I went to the doctor on Monday. Théy examined me

and made sure that there was no stitching, or no broken
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bones, no nothing cf that nature, correct.

Q So other than this person that you didn't know
before in your house wearing a light -- you said that it was
"a white —--

A It was a white —- there was either a 1 or 11 on

that jersey. It had a gold outline. My wife described him

down to the T, everything that he was wearing to the 911

operator.

Q‘ Are we talking about like a basketball or
football?

A Basketball jersey.

Q Basketball jersey.

A It appeared to be the color of the Lakers.

Q Did he have anything in his hands?

A At that time, no.

Q ' Did you see any weapons on him?

A Weapons on him?

0 Yes, sir.

A Other than his hands and his body and his physical

altercation, no.

Q Yes.

A Which can be considered to be a weapon.
Q I'm not ——

A " Okay.

Q . I'm totally.with you being totally surprised in
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your house this night and not wanting to have somebody there
and everything that vyou did to take care of that. I want
you to understand that, I don't want that problem. I'm just
trying to get to the bottom of exactly what we are saying
that Mr. Clark did while he was in your house. So I
apologize 1f that's upsetting you, but this whole situation
had to upset you.

And I guess I want to get the pants situatioﬁ
straight because you said you weren't able to see pants
until the light came on when your wife turned the iight on,
then vou were able to see him Clearly and know you didn't
know who he was?

A Right. Correct.
Q And at one point you said that your wife had him

by the pants? )

A Correct. That is whenever I was getting up off of
the floor.
Q And the pants that we are talking about are the

same black pants?

A Yes, they are.

0 You told the Solicitor that there were clothes
outside.

A The reason why there were clothes outside is

because he stripped himself to get away from my wife. He

come out of his clothes.
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Q When did that happen?

A As I was coming for him again with the butcher

knife. When he seen that he come out of his clothes to get

away.

0 That happened inside your house?

A It happened on the way out. Inside and on the way
out gt the same time. In other words} if you are running

- towards the front door and I had you by the back of the

pants, you were stepping out of the pants as you were

exliting the door at the same time.

o] And those pants end up in the vard éomewhere; how
did thaf happen?

A: Probably‘becausé I gueés they got thrown or
something.

O And shoes?

A Shoes he must have come out of in the yafd.

Q Did you see the shoes?

A rOnce I got back to thé;house-l“seen the shbes.
o} | But\insiﬁe'you didn't see the shoes?

A No.

MR. SCHWACKE: One moment .

“(Eause.)

MR. SCHWACKE: Thank you. I-don't have any
further guestions.

MS. TAYLOR: No redirect, Your- Honor.
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‘THE COURT: You may step down, thank you. Call

your next'witness.
MS. TAYLOR: Thank you, Your Honor. The State
calls Laurel Pocorobba. |
Thereupon,
LAUREL POCOROBBA

was called as a witness, having been first duly sworn,,

was examined and testified as follows:

72

THE'CLERKf Please have a.séat and state youn-fq11'

name, spelling your . last.
THE WITNESS: Laurel Keiser Pocorobba,
P-0-C-0-R-0O-B-B-A. e

DIRECT EXAMINATION

BY MS. TAYLOR:

Q Is it okay if I call you Lauﬁel?
A . - Yes.
0 Laurel, whe;e do you live?¢
» I
0 How long have you lived there?
A Five vyears.
Q Who do you live there with?
A My two daughters and David Whetsell.
Q Were you living there in October 20057
A Yes.

Q And do you remember some events that occurred on
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the night of October 20th, 20127

A Yes.

c . Ana can you tell the jury, what is the first thing
you remember happening that evening?

A I remember being awakened by David screaming. And
at first I thought that he might have had a leg cramp. And
getting up to go check on him, when I walked down the

hallway and flipped the light on I saw a man standing right

there in front of us and sicced the dog on him.

0 ‘Do you know about what time it was?
A It was pfobably about one -- between 1:30 and
2:30 o
"0 Thaf is in. the morning?'
A In the morning. P
@) ' Was it dark outside?

A Very dark.

Q Can you describe for us just briefly when you
flipped the light on, what didlyou,see exactly?

A I saw a black male staﬂding in front of me. And I
was like, Oh my God. And I just said, Get him Blue. My
dog's name is Blue. And I, Sic him Blue. I went toward him
because David charéed him and I ‘-helped David get ahoid of
him. And he's screaming for me to get the knife and get the
children and call 911.

Q This black male that you saw inside your home?
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A Yes.

0 Did you know him?

A No.

0 Had you invited him into your home?

A No.

Q Where were your children at the time?

A They were in the opposite bedroom.

Q Ahd when Mr. Whetsell began the pbysical

altercation, what did you. do?-
A I was steadily trying to get the dog to attack

him. But T was afraid that the‘dog‘was,going'to bite David

as well. And I actually helped David to get ahold of him as

best as he could and then I went to get the children out of
there.
Q After David had a hold of him what did y