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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, #116020, Docket No. 13-ALJ-15-0042-AP
Appellant,
VS. ~ ORDER

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

STATEMENT OF THE CASE

This case is before the South Carolina Administrative Law Court (“ALC”) pursuant to
the appeal of Kenneth Green. (“Appellant”™), an.inmate incarcerated with the South Carolina
Department of Corrections. On August 13, 2013, Appellant, through counsel, petitioned the’
South Carolina Parole Board (“Board™) for release. In his Petition for Release, the Appellant
claims to have received four (4) votes in favor of parole when he appeared before the Board on
November 29, 2000. The Appellant claims that he is entitled to parole in light of the recent South
Carolina Supreme \éoun ruling in Barton v. S.C. Dep’t of Prob., Parole and Pardon Servs., 404

S.C. 395, 745 S.E.2d 110 (2013). The South Carolina Department of Probati'(_)n, Parole and

Pardon Services (“Department”) responded to the Appellant on August 27, 2013, informing him -
that he did not receive the required number of votes for parole and he “will not be conditionally
paroled pursuant to [the‘] Barton decisioﬁ.” Appellant filed his appeal before the ALC on
September 17, 2013. The Department filed the Record on Appeal on Oétober 9, 2013. The
Appellant filed his Brief on November 21, 2013; which included affidavits ffom James M.
Green, Sr., the father of the Appellant, James M. Green, Jr., the brother of the Appellant; and a
letter from Douglas Jennings regardi'ng another inmate’s parole hearing. The Department filed
the Brief of Respondent on December 12, 2013. The Appellant filed his Reply Brief on
December 19, 2013. On February 24, 2014, the ALC ordered, from the Department, the
transcript of the November 79 2000 parole hearing of the Appellant. On March 4, 2014, The
Department provided the Appellant and the ALC the transcrlpt of the November 29, 2000 parole
hearing. After a thorough review of the complete record, including the transcript of the parole

hearing, the ALC affirms the final decision of the Department denying parole to the Al@% . E
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BACKGROUND

On October 24, 1982, the Appellant, along with his co-defendant, was drinking in a bar in
Summerville. They observed the victim pull out a significant amount of cash to pay for his drink
and leave. The victim proceeded to get into his truck and drove away, only to be followed by the
Appellant and co-defendant. The Appellant and co-defendant proceeded to force the victim off
the road. The appellant and co-defendant exited their vehicle, upon which time the Appellant,
armed with a shotgun, shot the victim in the head, killing him instantly. The Appellant took
twenty (320.00) Dollars in cash and another shotgun from the victim. On March 9, 1983, the
Appellant appeared before the Honorable John Hamilton Smith for the offense of murder. The
Appellant was sentenced to a term of incarceration for the remainder of his natural life.

The Appellant made his initial appearance bnfore‘ the Board on November 18, 1998. The
Appellant has appeared before the Board an additional twelve (12) times slnce, each resulting in
a denial of parole. The Appellant’s last appearance occurred on J anuary 30, 2013, which resulted
again in his denial of parole. The Board decided to deny parole due to: 1) the nature and
seriousness of the current offense; 2) an indication of violence of this or a prevlous offense; and
3)a use of a deadly weapon in this or a prevxous offense. The Appellant filed his Petition for
Release on August 13, 2013, claiming that he received four (4) votes in favor of parole at a
hearing held on November 29, 2000 and therefore in light of the ‘recent rulmg in Barton,
Appellant is entitled to his release. The Department responded to the Appellant, informing him
he did not receive the required number of votes for parole durmg the November 29, 2000
hearing. This appeal followed.

' DISCUSSION 3

An individual has a right to ALC review of a final decision of the Board only when that
decision affects a liberty interest for which due process is required. See Furtick v. S.C. Dep t of
Prob., Parole and Pardon Servs., 352 S.C. 594, 598-99, 576 S.E.2d 146, 149-50 (2003); see also
Sullivan v. S.C. Dep’t of Corrections, 355 S.C. 437, 443, 586 S.E.2d 124, 127 (2003) (explaining
the nature of the right to ALC review). In Furtick, the South Carolina Supreme Court held that

although an inmate has a liberty interest in parole eligibility pursuant to S.C. Code Ann. § 24-21-
620, the statute does not create a liberty interest in the granting of parole itself. Furtick, 352 S.C.
at 598, 576 S.E.2d at 149 n. 4. Therefore, claims arising frorn the ‘Board’s decision denying
parole are not appealable to the ALC, only claims that the Board failed to consider the

appropriate criteria so as to be tantamount to an abrogation of parole eligibility. Cooper v. S.C.
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Dep’t of Prob., Parole and Pardon Servs., 377 S.C. 489, 661 S.E.2d 106 (2008). The South

Carohna Department of Probation, Parole and Pardon Services, specifically the Parole Board,
“has the sole authority to determine parole eligibility.” Id. at 496, 661 S.E.2d at 110 (citing State
v. McKay, 300 S.C. 113, 115, 386 S.E.2d 623, 623-24 (1989)). Here, the Appellant is clalmmg
that he received the requisite number of votes required for parole pursuant to Barton, and that he
was denied parole in an arbitrary and capricious manner. . '
When acting in an appellate capacity, the ALC must apply the criteria of S.C. Code Ann.
§ 1-23-380(5), which reads:

The court may not substitute its judgment for the judgment of the agency-as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify ‘the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(2) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probatwe and substantial

evidence on the Whole record or

(t) arb1trary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2012).

The Appeilant claims that on November 29, 2000, he received four (4) affirmative votes
and therefore he should be granted parole pursuant to the ruling in Barton. At the time the
Appellant committed his offense, South Carolina law specifically stated:

The Board may issue an order authorizing the parole which shall be signed

-either by a.majority of its members or by all three members meeting as a

parole panel on the case, ninety days prior to the effective date of the parole.
S.C. Code Ann. § 24-21-645 (Supp. 1984).
As part of the Omnibus Criminal Justice Improvement Act of 1986, additional language was
added to state; “at least two-thirds of the members of the board must authorize and sign orders

authorizing parole for persons convicted of a violent crime as defined in Section 16-1-60.” S.C.
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Code Ann. § 24-21-645 (Supp. 2012).

Due to this change, the Board wasurequiring all inmates convicted of a violent offense
receive two-third vote in the affirmative to be granted parole. However, the South Carolina
Supreme Court recently decided that requiring an inmate convicted of a violent crime prior to
1986 receive a two-thirds vote to be granted parole is a violation of ex post facto. Barton, 404
S.C.at 412-14, 745 S.E.2d at 119-20, -

In Barton, Ms. Thalma Barton was serAving' a life sentence for the offense of murder. She
appeared before the Board on January 8, 2012, and of the six Board members present, four voted'
in favbr of parole. Id. at 399, 745 S.E.2d at 112. The existing law required a two-thirds vote of
all seven (7) members, so the Board determined Ms. Barton failed to reéeive the }equired number
of votes to be released on parole. Upon receiving the order denying»parole, Ms. Barton éppealéd.
The South Carolina Supreme Court decided that since the law existing at the time of the offense
allowed a majority to grant parole, it was unlawful to deny parole to Ms. Barton. Since the
Barton decision, the Department has informed the ALC that five (5) other individuals have had
their prior denials reversed and have been granted parole.

The Appellant claims that he should have his prior parole denial reversed in light of the
Barton decision.‘The Appellant claims that he received four (4) votes in favor of parole at the
November 29, 2000 hearing. The Appellant has provided the ALC. with affidavits of James M.
Green, Sr., the father of fthe Appellant, and James M. Green, Jr., the Appellant’s brother. These
affidavits claim that the Appellant réceived four votes granting parole.

The Department has provided the ALC and the Appellar;t with a transcript of the
November 29, 2000 hearing. The transcript concludes with a vote tally, which was stated by the
Chairman of the Board. The Chairman stated, “OK, let’s see our votes please. OK. Kenneth
William Green is rejected by a vote of four to two. Number 1, 2, 3 and 4.” The Appellant and all
affiants claim that the Appellant received four votes in favor of parole! however, the traﬁscript
concludes that four members conclusively voted against parole. '

In 'administrative proceedings, the general rule is that the burden of proof rests upon the
party challenging the agency decision. See Leventis v. S.C. Dep’t of Health & Envtl. Control,
340 S.C. 118, 136, 530 S.E.2d 643, 653 (2000). Furthermore, an Administrative Law Judge may -

not reverse or modify an agency’s decision unless substantial rights of the appellant have been

prejudiced because the decision is clearly erroneous in view of the substantial evidence on the

whole record, arbitrary, or affected by an error of law. See S.C. Code Ann. § 1-23-380(5) (Supp.
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2012); see also Marietta Garage, Inc. v. S.C. Dep’t of Pub. Safety, 337 S.C. 133, 522 S.E.2d 605

(Ct. App. 1999). In this case, the substantial evidence in the record supports the decision of the
Department. The record, specifically the transcript, clearly determined that the Appellant did not
receive the required majority affirmative vote for parole. Therefore, the decision of the
Department denying the Appellant parole for the November 29, 2000 hearing in light of Barton
is affirmed.
' ORDER . .

IT IS THEREFORE ORDERED thgt the Department’s decision denying Appellant’s
Petition for Release is AFFIRMED.

AND IT IS SO ORDERED.

/)MQ()WM)

CAROLYN C. MATTHEWS
S.C. Administrative Law Court

A
March =<7, 2014
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

‘Kenneth Green, #116020, Docket No. 13-ALJ-15-0042-AP

Appellant,
vs. ORDER DENYING APPELLANT’S
| " MOTION

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

This matter is before the Qouth Carolina Admlmstratwe Law Court (“ALC”) by Motion
of Kenneth Green (“Appellant”), who is incarcerated with the South Carolina Department of
Corrections. The Appellant filed his Motion Regarding Mattervto be Included in the Record on
Appeal on October 2, 2013. The South Carolina Department of Probation, Parole and Pardon
Services (“Department”) has complied with ALC Rule 58 and ALC Rule 61 in the current record
on appeal The Department is not obligated to prov1de further documents for addition to the

current record on appeal

‘ ORDER ,
IT [S THEREFORE ORDERED that the Appellant s Motion Regardmg Matter to be
Included in the Record on Appeal is DENIED.

ANDITIS SO\ORDERED.
ﬁ//(ﬂé;) ﬂ (////f%é@é@

CAROLYN/C. MATTHEWS:
S.C. Administrative Law Court

October 252013
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, #116020, Docket No. 13-ALJ-15-0042-AP

Appellant,
' ORDER DENYING APPELLANT’S

Vs. MOTION TO EXPAND THE RECORD
AND ORDER FOR COMPLETE RECORD
South Carolina Department of Probation,
Parole and Pardon Services,.

Respondent.

This matter is before the South Carolina Administrative Law Court (“ALC”) by Motion.
of Kenneth Green (“Appellant™), who is incarcerated with the Sou'th Carolina Department‘ of -
Corrections.-The Appellant filed his Motion to Expand the Record on February 4, 2014. The
Api)ellant is requesting that an affidavit of Senator Douglas Jennings, Ir. be included in the
Record. However, the affidavit is not pertinent to the case involving the Appellant' and actually
' refers to another individual seeking parole. The affidavit of Senator J ennings W111 not be included -

in the Record. ' ” A
Appellant alleges that on November 29, 2000 he received the necessary votes required for
parole The Record before the Court does not include a transcript of the November 29, 2000
parole hearing. In order for the Court to properly render a decision on this matter, a transcript
from the November 29, 2000 parole hearmg is necessary. This Court will grant Respondent
thirty (30) days from the date of this Order to file the complete Record, specxﬁcally the addition
“of a transcript of the November 29, 2000 hearing. '
[T IS THEREFORE ORDERED that Appellant’s Motion to Expand the Record is -
DENIED. | '
IT IS FURTHER ORDERED that the Record shall be due thirty (30) days from the -
date of this Order.

AND IT IS le ORDERED. ﬁ /) (:) VA/OW&/)

CAROLYN C. MATTHEWS_ .
S.C. Administrative Law Cguxzt,r»‘

February A%, 2014 F§ E Db

Columbia, South Carolina
FEB 24 2n14

SC ADMIN. LAW COURT & —



STATE OF SOUTH CAROLINA
/\DMINISTRP\TI\/E LAW COURT

Kenneth W. Green, # 116020

Tam

Appellant,
NOTICE OF APPEAL

T VS,

South Carolina Department of Probation,

Parole and Pardon Services, DOCI_(ET NO. 13-A LC‘-'.I 3- AP

Respondent.

T e N e S e e e e e

£}

Notice is huuhy given that Kcnnulh w. Gmcn d I()OZO does hereby Llppml the lnml
ducmon of the Soulh Carolina’ Dup.utmcnt of PIObdthl'I l’dmlc and Pardon Scrvices tlatul
/-\uvusl 27, 2()1 ,and received: SL])th]er 3, 2013, a-copy: of wlmh is .1ll‘uhcd A general
smtumnl oI the urounds for appeal is (Sece S.C. Code /\nn § l-l73 ISO(A) (0)):

(l) [n_determining Appellant’s parole Lll”lblllty, DPPP@ c,mployul i _process in determining

hcannU voles of the parole board that lacks subslantlvc duc process and is contrary o

wnstltutlonal and twulatony Iaw

(2) f\DDL”dnt was dcmcd parole in_an dl[)ltlclly .md Lapricious’“ manner_where the parole

¥

2 homd voting process mllui to-apply" or. lollow dgcncy xcwula(ory guidelines revarding the

manner in which “vea” and’™ my- votes are counted” and mpmtul

(3) /»\Lpellunt Ims prcvmusly satistied (he rcqumte number of voles ruluncd o ln cranted

Ddloh. In ll"ht of Barton v. DPPPS yet has: hccn denicd parole. R

4 4 p //C:o?.u Lo (}_ pew G
(ﬂ,wﬂu /Z/ Zﬁ{wr ‘ !/ /LL :
_ l\umuh W. Green, #116020 , l_)atul» :
Facher € orrectional Institution, SA-29

P() Box 205 .
l\ulgu’lllL, SC 29472-0205

('ICR'I‘IFIC.»\'I'E OF MAILING
[ocentity that a u)pv ol the Notice of Appeal and attachments s mailted o counscl for

Respondents, Matthew C. Buchanan, Department of Probation, Parole and l’udon Services al
2221 Devine Street, Suite 600, 2.0, Box 5060606, ‘olumbia, SC 29230 this 17 Jday ot Seprember,

2013 , , ng



State of South Carolina _
Department of Probation, Parole and Pardon Services

KELA E. THOMAS

Director

NIKKI R. HALEY

Governor

2221 DEVINE STREET, SUITE 600
POST OFFICE BOX 50666
COLUMBIA, SOUTH CAROLINA 29250
Telephone:  (803) 734-9220
Facsimile:  (803) 734-0.440
www.state.sc.us/ppp

August 27, 2013

Tommy Thomas, Esquire
Post Otfice Box 88
[rmo, South Carolina 29063

RE: Kenneth Green, #9386 // (02 6
Dear Mr. Thomas:

I'am in receipt of your Petition for Release and audio cassette tape regarding Mr. Green. Our
otfice of Board Support has reviewed this ‘information and verified the contents of the tape. The
seven.members present at this hearing were Mr. Baxter, Mr. Elliott, Mr. Bellamy, Mr. Hodges,
Bishop Rembert, Ms. Shissias, and Ms. McClain. While all seven members appear to be present
at the hearing, the Chairman indicates that four members voted to reject Mr. Green and two voted
in-tavor, therefore, the required number of votes were not recetved and Mr. Green will not be

conditionally paroled pursuant to Barton decision.

Should you have any questions; please do not hesitate to contact me;

Z g
- pes N
Matthew C. Buchanan :
CGeneral-Counsel~

MCB:dn

R

cer Larry Patton, Director of Parole Board Support V



THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth W. Green, # 116020, Docket N'o. 13-ALJ-15-042

Ap.pliczmt, Honorable Carolyn Matthews
VS,

South C‘urolinu Department of

Probation, Parole and Pardon

Services,

)
)
)
)
) | . '
) : APPELLANT’S ORIGINAL BRIEF
)
)
)
)
Respondent. )
)

This matter is before the Administrative Law Court (“ALC") by Appellant’s Notice of
Appeal of a final agency decision of the South Carolina Department of Probation, Parole and
Pardon Services (“"SCDPPPS™):

STATEMENT OF THE ISSUE ON APPEAL

I. Whether the Department of Probation, Pardon, and Pardon Services incorrectly denied

© Appellant parole based on the number of votes received at Appellant’s eligibility hearing(s).
in contravention of South Carolina Constitutional and Statutory Law, in light of the recent
South Carolina. Supreme Court ruling in Thalma Barton v. South Carolina Depariment of
Probation, Pardon, and Pardon Services, 404 S.C. 395, 745 S.E.2d 1110 (2013)?

STATEMENT OF THE CASE

The Appelldm, Kenneth W. Green, # 116020, is currently serving a life sentence for murder,
from Dorchester County. Appellant has been incarcerated since October 20, l‘)82.L

On Ndvember‘l& 1998: November 29, 2000); Februdry 19, 2002; May 20, 2003; lune 2,.
2004: June 1, 2005; June I; 2()06; Octobéi 24, 2()07; October 22, 2008; October 28/, 2009;
November 10, 2010; November 9, 2011; and January 30, 2013, Appellant appeared in front of the
South Carolina Pzn‘ple Bour(ll(“Bourd") for consideration for parole.

By correspondence bearing the dates above, respectively, Appellant was advised that he had

been rejected for specific reasons: Nature and Seriousness of Current Offensc, Indication of

Violence in This or Previous Offense, and Use ol a Deadly Weapon in This or Previous Oftense.

[0



Appellant  first became eligible for parole on November 18,1998,  The Appellant
subsequently appeared before the Board and was denied parole thirteen (13) times.

Appellant has an outstanding in.s‘titul‘ivonul record. He has made a continued effort to
rchabilitate himself under the hmited resources available to him from the South Carolina
Department of Corrections (“DOC”). Appellant is currently a participant in the DOC’s Character
Living Unit Initiative, a peer-to—beer community designe(l for rehabilitative preparation for re-cntry
into socicty.

The Appellant has maintained steady employment and has received only three (3)
disciplinary infractions in thirty-one (31) years of incarceration.

Appellant fast upi)eured before the Board on January 30, 2013. The written Notice of
Rejection dated November 29,-2000, the hearil;g in question here, contained the following
information as part of the pre-Cooper! form letter:

*It is my responsibility to inform you of the action of the South Carolina Board of Paroles

and Pardons relative to your recent parole hearing.  Alter carelul consideration of your

record before-and alter imprisonment, the Parole Board has rejected you for parole.™

You will be notificd 30 days prior to_your next scheduled parol"e reconsideration date.

The reaéon(s) for rejection are:

Nature and Seriousness of Current Otfense
Indication of Violence in This or Previous Offense
Use of Deadly Weapon in This or Previous Otfense

Appellant’s current counsel 161‘ parole, Tommy A. Thomas, Esq., filed a Petition for

Relcase, dated August 13, 2013, regarding the November 29, 2000 Parole Board vote. Per August

30, 2013, correspondence from Mr. Thomas (attached), Appellant was informed that in 2000 and

2001, the [Parole} Board always counted reject votes first.

" Cooper v. S.C. Dep 't of Prob.. Parole. and Pardon Servs.. 3375.C. 489,001 S.E.2d 1006 (2008)

2
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Appellant had three (3) family members presen‘t specifically at the November 29, QQ()O
parole eligibility hearing: James M. Green, Sr. (father); James M. Green, Ir. (brother); and Tina
Green (sister-in-law). All three individuals aver that it was rgported that Appellant received four (4)
votes in favor of parole at the November 29, 2000 hearing (see attached Affidavits).

The, November 12, 2013 correspondence (and pending affidavit) of Senator Douglas
Jennings, Jr., (attached) in the compavnion case befére this Coui‘t, Gene Ray Richardson v. S.C.
Dep't of Prob., Parole, and Purdon Servs, 13-ALJ-15-043, states the correct sequence of votes, and
as well as concurs with and supports the three (3) affidavits referenced infra.

The affidavit of James M. Green, Sr., avers that on November 29, 2’0()(), upon returning
home from the parole hearing of{Appellant, that former Senator William S. Branton called Alfiant
and stated that Appellant had only four (4) votes in favor olf parole.

Similarly, counsel—representing Appellant at the eligibility hearing of November 29, 2000
‘informed Appellant, via correspondence that baséd on counsel’;&; pers;onul participation and
obsc,rvunce‘ot‘the proceedings that day, that Appellant recetved four (4) votes in favor of pzl‘ro]e.

ARGUMENT
L Whethéf thé Department of Probation, liardon, and Pardon Services incorrectly
denied Appellant parole based on the number of votes received at Appellant’s
eligibility hearing(s), in contravention of South Carolina Constitutional and
-Statutory Law, in light of the recent South Carolina Supreme Court ruling in
Thalma Barton v. South Carolina Department of Probation, Pardon, and Pardon
Services, 404 S.C. 395, 745 S.E.2d 110 (2013)?

The Department of Probétion, Pardon, and Pardon Services’ retroactive-application ot §24-
21-645 of the South Carolina Code constituted an ex post fucto violation.

As noted, z;\ppellant was sent‘enced prior to 1987. Prior to June 3, 1980, §24-21-645
provided that the Parole Boau;d may authorize parole when authorized by @ muiori& of its

members. See S.C. Code §24-21-645 (Supp. 1984) (emphasis added).

13



The Parole Board is comprised of seven members.” At Appellant’s eligibility hearing on
Noven%her 29, 2000, at least four (4) members voted in favor of granting Appellant parole.
. ‘ ‘
According to §24-21-645 of the South Carolina Code, the Parole Board may issue an order
authorizing paro]e signed either by a majority of its members or by any three nvwmbcrs meeting as a
parole panel. ' ' .

The Parole Board erroneouély applied the amended version of §24-21-645, which l‘C(]Llil‘CS
“a two-thirds majority vote of the Parole Board’s seven members,” thus mcuni(ng Appellant needed
five votes, rather than four, to receive parole.

The gravamen of Appellant’s cémpluint is that the pre-amemlménl‘ version of §24-21-645
" should apply to his case because he committed his crime prior 1o the amendment.  Alternatively,
Appellant asserts that he should have been granted parole even under the amended statute, as the
Parole Board iterpreted the statute erroncously and, the R'espond‘cnt now seeks Lo assert .an
irregular voting procedure for the year Appellant received the required four (4) votes.

Appeltant made good faith cfforts to obtaiq written documentation from Respondent for the
manner in which parolc votes are called, colleéted, counted andApubli‘shed. Respondents resisted
every attempt to provide Appellant with a logical procedure to equi}uhly provide due proccess in this
administrutivétribunal. Respondent’sirc"sistzmce to the specific requests made 1s an attempt to cast a
veil of secrecy in order to bamboozle Appeltant (and similarly situated incarcerated individuals) in a
game of'vthree—card monte with the parole votes. | In one game/year the yéa/granl votes are reported
first; another-game/year the nay/reject votes are reported first; depending on whether the prisoner
received four (4) votes in favor - all without estublishcd procedure.

Even the Office of the South Carolina Attorney General has sanctioned the deviation from

“uny clearly cstablished protocol:

> See S.C. Code Ann. § 24-21-10 (2007)

13



“Parole hearings -are informal proceedings, and the Board or its pancls may properly

conduct them with a fairly free hand. What follows here is a model plan for conducting

hearings. In the experience ot both the Board and the Department, this modcl has worked
well. Itis only a model, and the Board or its pancls are free to deviate from it. )

(Emphasis supplied)

The procedure employed is mired so thickly that it allows the vote/card game behind the veil
of secrecy to operate undetected by even State Representatives and Attorneys.

The November 4, 2010 correspondence lo Representative Huggins highlights how vague
and ambiguous the three-card monte game operates in the voting process: “After deliberations, a
voice und electronic vote is cast.™

Appellant asserts Respondents will not or cannot p1f0duc¢ a published protocol to call for,
collect, count and publish the “voice and electronic™ (i.e., hand-raising, green/red light, or written
ballot) Parole Board voles at cligibility hearings. Appetant req-uestcd Reé;3011(lc11t’s Opcmtibns
Manual be placed in the Record but was denied.

Appellant suggests that the burden shifts now to Respondents to show this Honorable Court,
lhii‘s Appellant and the CitiZ..CﬁS of the great State of South Carolina the exact n'mnner and method of
lhcsc'procedureé in a clear and writteh manner (Operémons/Proce(lure l\/lunu}.xl), most spéciﬂcully as
employed on November .72(),”2()00. The reviewing standard of th-ivs Court l"CL]Alrlil’CS Respondents to
- produce a procedure by which this Court can (lcci(ie this matter on reliuble'un'd accurate evidence
and the record as a whole.

Appellant suggests that every prot‘essionu'l orgzinizat_ion, association or .Bom'(l cmploying a

method of voting has historically by custom, practice or procedure, called for “yea™ [in favor] votes

prior to “nay” [oppose] votes and “abstain™ [no vote] votes. Where the procedure employed ts 1n

COIICSpOH(KnLu from Leigh Blackwell, Assntant Attorney General to Honorable Chip Huggins,
S.C. House of Representatives, November 4, 2( )l 0, page 3 (attached)

K . .
/d. (Original cmphasis)

h
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question, the Parole Board must produce documentation that establishes a different, reliable

procedure, other than the affidavit of onc of their agents.

[
\

Appellant asserts that on November 29, 2000 the Board reported l’oqr (4) votes first. To
rebut this assertion the burden is on the Respondent, who is in possegsion of all relevant docluments
to show this assertion is incorrect and the South Carolina Parole Board is the only entity on the
pIz;nel carth that collects “nay” votes first.

In Appellant’s Petition for Release, Item #1, ROA, counsel stutcc‘l that Appellant l‘CéCiVCd
four (4) Qolcs [ first].

The zil‘ﬁdavit‘of Respondent’s agent, Roosevelt Hicks, avers that he reviewed the audio
cassette und“‘ull paperwork” from the NoVember 29, 2000 hearing, but stated that while it appeared
all seven meﬁlbcrs were present, the Chairman “indicated™ only six members voted. Mr. Hicks
does not (le]in.eute how it “upﬂpears" the Chairman “indicated” the voting,

Appellant aﬁsérts that a state z;gel1cy- charged with us’certa‘ining or deciding the liberty of an
incarcerated individual, a ward of the State, is similarly charged with maintaining those rccoﬁls’ for
thg duration 01 that agency’s jurisdiction over the indivi(l/ual. Thenp IS no feasible reason such
records of an individuul, Appellant here, are not kept where [he] has “appeared™ before the Board
thirteen (13) times. Ata nllinimum, the Board stores such records at the State Archives and should
be required to produce them here. Appellzmi suggests that Respondents are required to maintain
such records pursuant to S.C. Cod¢ Ann. §§ 60-2-10 et seq. and 60-11-10 et seq.

Appellant asserts Mr. Hicks was not personally present, and, having no true and uccuriate
record to produce governing the recording of votes at the November 29, 2000 Board hearing, cannot
aver o the procedure as stated in his September 23, 2013 aftidavit.

Appellant rebuts and contends the September 23, 2013 aftidavit of Roosevclt Hicks in

consideration of the votes at the November 29, 2000 parole cligibility hearing of” Appellant. In

6
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rebuttal and contention Appellant submits the attached affidavits of James M. Green, Sr., James M.
Green, Jr., and Tina Green, who were personally present and did hear Parole Examiner Cindy Smith
clearly state “you got four (4) votes, you missed it by one (nH.”

Appellant respectfully submits the November 12, 2013 cox"respondencc of Senator Douglas
Jennings, Jl.'., in the companion case of Gene Ray Richardson, supra, to substantiate t'he correct
procedure of the vote calling, collecting and publishing of the Parole Board in the years 2000-2001.
Scnator ‘.lcnnings’ correspondence aﬁd pending affidavit challquc the veracity of Respondcm‘s
September 23, 2013 affidavit and contravenes the Record on Appeal submitted by Respondents
currently before this Court.

Similurl‘y, Scnator Jennings’ November 12, 2‘()13. correspondence  directly refutes
Respondent’s Augurst 27, 2()13.|'cspdnse (attached) to Appellant’s August 13, 2013 Petition for
Release. |

Appellant vchel/ﬁently asserts that Responden[s manipulated the reporting of Parole Board
voles 1o \vrongful‘ly deny Appellant parole.

Our SL:preme Court, in Thalma I_s’(trmnr v. South Curolina Department of Probation, /’(7/'()()11,
and Pardon Services,” held that the Parole Board’s retroactive application of §\24—2 | —()4540011stﬂilulcs
an e post. facto violation.

Thé Barton Court further held “the change in parole consideration under §24-21-645 offends
South Carolina Constitution, article I, § 4, even if the t‘eélerul constitution is not offended.” {Internal
L.‘itulions onﬁiltcd.)

In other words, prior to the amendment, Appellant merely l]CCdéd to obtain favorable volles

(rom a majority of the Parole Board. This amendment is not procedural, but poses a sufticient risk

5404 S.C. 395, 745 S.E.2d 110 (2013)
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of increasing the measure of punishment attached to Appellant’s crime and other similarly situated
individuals.

This change affects an inmate’s substantial persomﬂ right in statutorily correct parole
review. See Cooper, 337 S.C. at 499, 601 S.E.2d atl11-1 12. (“Parole is a privilege and Cooper has
no right to be paroled; however, Cooper does have a right to require the [Parole Board] to adhere to
statutory requirements in rendering a decision.”)

The validity of the procedures employed, despite statutory direction, call into question the
tactical resource m'anipulalion of procedural and resource data by Requndems in the execution of
their quasi-legislative and quasi-tribunal duties that deprived Appellant of a liberty interest and fair
opportunity 1’6r parole. Every record and procedure in question in this malter is i the sole
possession of Respondents. Thué, the burden rests upon the State of South Carolina, specifically
the agency charged by the South Carolina Legislature with this duty, the SolUth Curolinu Department
of Probation, Pardon, and .Pau‘don Services, to show this Honorable Court:

A. The written, documented procedure(s) by which the Parole Board eligibility hearing
voles were: ' ' ‘

i. Called

ii. Collected
iii.  Counted; and
iv.  Published

For the year 2000 in which Appellant here appeared before the South Carolina -
Board of Paroles; ‘

B. The written, documented and electronic (transcribed) Parole Board votes. as they
were: \ ‘
i. Called
ii. Collected
iii.  Counted; and
iv. Published

For, Appellant’s p;ti‘ble eligibility hearing tor the ycar 2000 in which Appellant
here appeared belore the South Carolina Board of Paroles:

17



in order to ascertain whether the South Carolina Board of Purole.s provided

substantive and procedural due process in compliance with South Carolina Constitutional and
Statutory law, and did not retroactively apply §24-21-045, as amended; and in light of the recent
Thalma Barton v. South Carolina Department of Probation, Pardon, and Pardon Services decision.
The primary rule of statutory construction 1s the Court must ascertain the intention of the
Leuislature, e.g., Stute v. Blackmon, 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991). When the
terms of a statute are élc;\r and unambiguous, lheACourt must apply them according to their literal
meaning, without resort to subtle or forced construction to limit or expand the statute’s operation.
Id. Furthermore, when a statute is penal in nature, it must be conslruec_l strictly against the State and
in favor or the defendant.”

.This rule of statutory construction was applied by-our Supreme Court in Kerr v, Stute, 345

~

S.C. 183, 5.47 S.E.2d 494, 496-97 (2001) to determine the context of certain parole cligibility and
révocation statutes.

Appellant here asserts this includes South Curqlinu Administrative Agcnc'ies empowered
with quasi-legislative rule—m‘aking’aulhority,, which encompasses the Operations Manual or other -
procedures cillrrentl'y unknown to Appellant in the determination dfsuilubility for pun"éle.

One issue is'prcsenlcd in this appeal. The facts surrounding this issue raisc a particular
question. Should the Court grant relief as requested by the Appellant? Moreover, it granted, how
can this reliet be put into effect?. The Appellant would submit tlml should the Court chsidcr
sending this case huck to the Parole Board- for t"urther_ review, that the Board would be unable to
make an objective decision at this point. A decision has been made and further review will only
produce a second denial due to those factors listed by the Board in its lcuér of rejection. This
inuhiiity at this point to make an oh_jéctiife decision denics the Appellant a realistic opportunity to

participate in the parole process.  The failure to apply the correct procedure in the calling,

9
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collecting, counting and publishing of “yes™ and *no™ votes “for” or “against” parole, as uscertui.ncd
in the Supreme Court’s recent Barton decision, arbitrarily and capriciously, in contravention of due A
proccss, denied Appellant the privilege of parole to which he earned and rcccived the appropriate
number of “yes” votes to be granted parole.

CONLCUSION

For the foregoing reasons and based upon the record, the Appellant would respectfully
request that:
i.  This Court reverse the decision of the Parole Board of November 29, 2000,

ii. Fully review the facts and circumstances regarding the Appellant’s November 29, 2000
' denial of parole; :

iii.  Remand this case back to the Parole Board with instructions that the Appellant be released
on Parole;

iv.  Or, in the alternative, that this Court issue its own findings of fact and conclusions of faw
regarding the Appellant’s November 29, 2000 parole hearing efforts of rehabilitation and
Order that he be released on parole. ‘ '

Respectfully submitted,

November 19, 2013 ' ' W W %
- ' Kenneth W. Green
#116020 ,
Lieber Correctional Institution SA-29
P.O. Box 205 :
Ridgeville, SC 29472

APPELLANT, Pro se

10
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THE STATE OF SOUTH CAROLINA
DEPARTMENT OF PROBATION, PAROLE AND PARDON SERVICES
In the matter of - )

)
Kenneth Green #116020, ) PETITION FOR RELEASE
Petitioner, )

)

Now comes, Tommy A. Thomas, Attorney for Kenneth Green #1 16020,
petitioning the Parole Board of and for the State of South Carolina for Release.

1. Mr. Green appeared before mis Board on November 29, 2000. At that
hearing, Mr. Green received four parole votes and two reject votes (5 copy (;f the
~ Parole Hearing tape i; attached hereto). |

2. Mr. G-reen was convicted to twenty (20) years to life and his sgntence began
on October 26, 1982.

3. That on July 3, 2013, the South Carolina Supreme Court dec1ded the case of
Thalma Barton v. South Carolina Department of Probation Parole and Pardon Serv1ce

4. That pursuant to the Supreme Court’s recent ruling in Barton the Petitioner
would respectfully request that he be released on Parole.

WHEREFORE, the Petitioner respectfully re/@e&ﬁs that he be released.
A

Tommy A. Thomas, Esq.
Attorney {or Petjtioner
August 13, 2013 :

A0



State of South Carolina o
Department of Probation, Parole and Pardon Services

KELA E. THOMAS

Director

NIKKI R. HALEY
Governor

2221 DEVINE STREET, SUITE 600
POST OFFICE BOX 50666
} COLUMBIA, SOUTH CAROLINA 29250
Telephone:  (803) 734-9220
Facsimile: (803) 734-9440
www.state.sc.us/ppp

August 27,2013

Tommy Thomas, Esquire
Post Ottice Box 88
[rmo, South Carolina 29063

RE: Kenneth Green, #9364 /[ (02 o

Dear Mr. Thomas: |

['am in receipt of your Petition for Release and audio cassette tape regarding Mr. Green. Our
otfice of Board Support has reviewed this information and verified the contents of the tape. The
seven members present at this hearing were Mr. Baxter, Mr. Elliott, M. Bellamy, Mr. Hodges,
Bishop Rembert, Ms. Shissias, and Ms. McClain.  While all seven members appear to be present
at the hearing, the Chairman indicates that four members voted to reject Mr. Green and two voted
in favor, therefore, the required number of votes were not received and Mr. Green will not be

conditionally paroled pursuant'to Barton decision.
Should you have any questions, please do not hesitate to contact me.

e

DINCCrgdy., )
%/

- 1724 N\ e

Matthew C. Buchanan
Cieneral Counsel

- MCB:dn

ce: Larry Patton, Director of Parole Board Support
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State of South Carolina -
BDepartment of Probation, iﬂarnle ani Iﬁarhun %ermtes

STEPHEN K. BENJAMIN
Director

JIM HODGES
Governor

2221 DEVINE STREET, SUITE 600
POST OFFICE BOX 50666
COLUMBIA, SOUTH CAROLINA 29250
Telephone: (803) 7349220
Facsimile: (803) 734-9440

November 29, 2000

Mr. Kenneth William Green £00116020
MacDougall Correctional Institution
1516 Old Gilliard Rd.

Ridgeville, SC 29472

Re: NOTICE OF REJECTION
Dear Mr. Green:

[tis my respon51b111ty to mtorm you of the action of the South Carolina Board of Parole and Pardons
relative to your recent parole hearing. After careful consideration of your record before and after
imprisonment, the Parole Board has 1 rejected you for parole.

You will be notified 30 days prior to your next scheduled parole reconsxderatlon date

The reason(s) for rejection are:

Nature And Seriousness Of Current Offense

Indication Of Violence In This Cr Previous Offense

Use Of Deadly Weapon In This Or Previous Offense -

Prior Criminal Record Indicates Poor Community Adjustment

Sincerely,

ws(/u&/z/%éw 7 g/%

Gwendolyn A. Bright
Director of Parole Board Support Services

PP



Tommy A. Thomas

ATTORNEY AND COUNSELOR AT LAw

HARRINGTON BUILDING PLEASE REPLY To:

., TR L.EPHONE!
(80O 3) 732-5507 7388 WOOOROW STRERZT PO Box a8
1RMO, SOUTH CAROLINA 29063 irmMo, SC 29063
. e

(803) 732-5308
INMATE LiNng

FaC3IMILE: - i
(80O3) 781-4228 ' . (803) 732-8342

August 30, 2013

N
Kenneth W: Green #116020

Licher Correctional Institution
P.0. Box 205
Ridgeville, SC 29472

Dear Kenneth:

Enclosed please tind the letter we received from Probation and Parole
yesterday. [ contacted them regarding their decision and they indicated that they
contacted the Parole Board liaison who contirmed that back in 2000 and 2001 the Board

always stated the reject vote first.

 lamso smry that you will.not be considered at this point for conditional parole.
As you knowy from now on, you will only have to receive a simple major vote in order

m be granted conditional parole.

Yours truly,

Fommy A. Monlas

TAT/jem Attorney at Law/

A3



Douglas Jennings, Jr.
doug@jenningslawoffice.com .
Mason William King DOUGLAS JENNINGS LAW FIRM, LL.C
mason@jenningslawoffice.com November 12, 2013
’

Tommy A. Thomas, Esquire
P.0.Box 88
Irmo, SC 29063

RE:  Gene Ray Richardson (SCDC No.: 93614)
Dear Tommy:

| apologize for the delay in responding to your letter of October 2, 2013. As |
admitted to you when I saw you recently in Columbia, | had some difficulty locating an “old
fashioned” cassette recorder. However, | have now listened to the parole hearing from 6- -
20-01 on Gene Ray Richardson, and [ agree with you strongly that he is a good candidate
for relief under the recent Barton dec1snon

Specifically, having listened to the tape and reviewed my notes, this hearing was
held before the full Board with six members being present and voting, and one member
being absent.. I believe it is clear that Gene Richardson got affirmative votes from’ Board

- members Hodges, McLain, Rembert and Bellamy. The male v01ces who spoke up on the
tape and specmcally explained why they were voting “yes” were Board members J. P.
Hodges and Sanco Rembert. The female voice who spoke in support of parole was Board
member Marlene McLain, who was questioned about the local law enforcement support by
Board member June Shissias (who voted no). It is clear from the tape that Board members
Hodges, Rembert, and McLain voted in favor of parole because they clearly expressed
themselves. Since Chairman Bellamy did not actually call for a voice vote on the record, it
is unclear on the tape who the fourth vote in favor of parole was, but my notes and
information indicate that it was Chairman Bellamy. In any event, it is unequivocable that
since 3 Board members expressed their support verbally, there is no way the 4-2 vote -
consisted of two votes in favor and four votes opposed

‘ [ would be happy to either provide a sworn affidavit or testify in any such hearing
that Gene Ray Richardson was rejected for parole on 6-20-01, having received 4 votes in
favor and 2 votes agamst parole before a Board consisting of 6 members present and
‘voting.

Please let me know how I can be helpful and I am certalnly glad that Mr Rlchardson
(to whom [ am forwarding a copy of this letter) has had the good judgment to retain you to
pursue his Barton motion.

151 Broad Street, Post Office Drawer 995, Bennettsville, South Carolina 29512-0995

Prone 843.479.2865 Facsimite 843.479.2866. Wessite www jenningslawoffice.com a\_‘



Tommy A. Thomas, Esquire
November 12, 2013
Page Two

Thank you and with kindest regards, [ am

Sincere

Douglas
DJ;JR:cbd

cc: - Gene Richardson (#93614)

nnings, Jr.

AS



STATE

OF SOUTH CAROLINA )
) AFFIDAVIT OF JAMES M. GREEN, SR.

COUNTY OF DORCHESTER )

1

2)

3)

4)

N
e

SWOR\' O

MY CO

Personally appeared before me James M. Green, Sr., who deposes and says:
[ am the father ol Kenneth W Green (SCDC# 116020).

That Kenneth Green appeared before the South Carolina Board of Puroles,  via
teleconference, from Lieber Correctional Institution on November 29, 2000).

That present in support of Kenneth Green . that day were myself, James M. Green. Jr. (imy
cldest son), Attorney Tommy Thomas (Kenneth’s attorney) and Tina Green (Kenneth's
sistér-in-law).

That following the hearing before the Parole Board, Cindy $Smith, Parole Examincr for the
South Carolina Department of Probation, Parole, and Pardon Services, z|‘|>|3|'ouchcd Kenneth
and the individuals named in # 3, above, seated together. Ms. Smith stated, “Rejected, you
got four (4) votes, you missed it by one (1 ).

That upon my return home, Senator William Branton called me on the phone and said “1'm
sorry lim, he only got four votes, he missed it by one.” ‘

The Affiant says the above is true and corrcet'to the best of her knowledgc.

Ames M. Green, Sr.

“""B"m""
. \\ \{A E "’
AND SUBSCRIBED before me e“ O, "'"'"'(4’/ "’o
— s é TA/?}‘. ‘90“’
This /0" — / ,gg@_gég@__,__ 2013 SYS 12
« - / ' s 3 My Comm.Exp. ¢+ H
, | V724 : i os132018 ; 3
TARY UBLICOF SOUTH CAROL INA %0 Ly S
MMlsslow EXPIRES: }/5/57 oy, Thy A OV
"l,' . CA?\.“\\“
N ’ fopupunt

a6



STATE OF SOUTH CAROLINA )
) - AFFIDAVIT OF JAMES M. GREEN, JR.
COUNTY OF DORCHESTER )

Personally appeared before me James M. Green, Jr., who deposes and says:

1) [am the brother of Kenneth W. Green (SCDCH 1106020).

2) That Kenneth Green appeared belore the South  Carolina  Bourd  of Paroles,  via
teleconterence, rom Lieber Correctional Institution on November 29, 2000,

3) That present in support of Kenneth Green, that day were mysell, James M. Green, Sr.
(Kenneth's father), Anorney Tommy. Thomas (Kenncth's attorucy) and Tipa Green
(Kenneth’s sister-in-law). ‘

4) That tollowing the hearing before the Parole Board, Cindy Smith, Parole Examiner for the
South Carolina Department of Probation, Parole; and Pardon Services, approached Kenneth

and the individuals named in # 3, above, seated together. Ms. Smith stated, “Rejected, you
~ ygot four (4) votes, you missed it by one (1).”

The Affiant says the above is true and correct to the best ol'hcr knowledge.

ﬁ@mﬂ//\/\}:&m_,_

Tames M. Green, Jr.

SWORN TO AND SUBSCRIBED before me
This [ZH\ ot Neve m be-- , 2013

Pl LAl ﬁ/{% | )

NOT I\RY PUBLIC OF SOUTH CAROLINA
MY COMMISSION EXPIRES: ol 27, 2ot/

LaVern C. Polk
Notary Public, South Carolina, State at Large
My Commission Expires November 27,2017
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HENRY MCMASTER
ATTORNEY GENFRAL

November 4, 2010

The Honorable Chip Huggins

SC House of Representatives, Dist. No. 85
308 Wayworth Court

Columbia, SC 29212

Dcar Representative Huggins:

We received your letter requesting an opinion of this Office concerning the South Carolina Board
of Paroles and Pardons voting procedures. You asked our Otlice to advise “what the correct
procedures are for the board to re-vote on a case which has already been decided by a previous vote.”

To better illustrate your question, you provided a hypothetical situation:

“The board voted to reject a parole request for an offender incarcerated for murder with tour
board members in favor and two members voting not to parole (the board procedures require
violent offenders to receiveé five votes in order to be paroled. The board is composed of seven
members; but there were only six board members present.) Atter the decision was made and
the hearing was closed on this case, one of the board members voting not to parole the -
vtfender requested the case be reconsidered. The board member tnaking the request stated
the reason: was he wanted to change his véte, there was no new evidence: A motion was
made to reconsider the case and it passed 5 to |. The board then voted to parolethe offender
witha 5 to | vote.” In this case, neither the victims nor the otfender was notified that the case
was being reconsidered. '

This Othice will address prior opinions, relevant statutes, caselaw and the SC Board of Paroles and
Pardons’ Operations Manual to determine the proper way to conduct a re-vote.

Law/Analysis
The South Carolina Department ot Probation, Parole and Pardon Services was created by S.C. Code

§ 24-21-10. The Depe_mmcnt includes the BOard ot Paroles and Pardons, as explained in S.C. Code
3 24-21-10(B). The enabling statute reads in relevant part as tollows:

COrusma, SC 292111549 o TELEmoNT S0 73439700« Fuosimime 303-251 6283
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The Honorablg Chip Huggins

Page 2

November 4, 2010

(A)

(B)

~ S.C. Code § 24-21-10.

The Department of Probation, Parole, and Pardon Services, hereafter referred to as
the "department", is governed by the director of the department. The director must
be appointed by the Governor with the advice and consent of the Senate.

The Board of Probation, Parole, and Pardon Services is composed of seven members,
The terms of oftice of the members arc for six years. Six of the seven members must
be appointed from cach of the congressional districts und one member must be
appointed at large.

8.C. Code § 24-21-13 ekplains that the board is governed under written policies and procedures, as
* developed by the board’s director:

(A)

(8)

It is the duty of the director to oversee, manage, and control the department. The
director shall develop written policies and procedures for the following:

(H

(2)

(3)
(4)

the supervising of otfenders on probation, parole, community supervision,
and other otfenders released trom incarceration prior to the explratlon of'their
sentence; :

the consideration of paroles and pardons and the supervision ofot‘fenders

- in the community superviston program, and other offenders released from

incarceration prior to the expiration of their sentence. The requirements for
an offender's participation in the community supervision program and an
otfender's progress toward completing the program are to be dccided
administratively by the Department of Probation, Parole, and Pardon .
Services.” No inmaté or future inmate shall have a "liberty interest" or an
"expectancy of release" while in a community supervision program
administered by the department; :

the operation of community-based correctional programs; and

the operation of public work sentence programs for offenders as provided in
item (1) of this subsection. This program also may be utilized as an

alternative to technical revocations. The director shall establish priority

programs for litter control along state and county highways. This must be
included in the "public service work" program.

[t i1s the duty of the board to consider cases for parole, pardon, and any other form
ot clemency provided for under law.

S.C. Code § 24-21-13 (emphasis added).

[n an opinion of this Oftice dated February l 5, 1978, we explained that departments may act within
their authonty and create necessary rules:

A9
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The Honorable Chip Huggins
Page 3
November 4, 2010

Administrative bodies have the authority to make or adopt rules and regulations with respect
to matters which are within the province of the body. The provisions of the statute control
a8 to what areas rules and regulations deal with. The rules and regulations can properly
function to effectuate the purpose of legislation.

Qp. S.C._Atty. Gen,, February 15, 1978 (citing 91 C.J.S. Public_Administrative Bodies and

Procedures, § 112).
~ Darole Hey ring Procedures

The Department has an Operations Manual for the SC Board of Paroles and Pardons. According to
the written procedures, the board’s hearing is conducted as follows; L

amodel, and the Board or its panels are tree to deviate from it. .

. The Department, through its Parole Board Support Services schedules hearings. The
names and case numbers of offenders who have been scheduled for a parole hearing
are then published at the respective prisons where they are confined, so that they can
begin preparing themselves for their hearing, . -

. The Department, through . its parole examiners, then interviews these otfenders,
investigates their cases, and submits a recommendation for or against parole’
. Atthe hearing, the otfender or ottender's counsel, ifthe offender has counsel, appears

tirst and presents case fo the Board or panel. If the offender has family members or
other persons dappearing, they may be allowed to make a statement. The Board or the
panel may limit the number of witnesses to three; more witnesses may be allowed if
the circumstances warrant it ‘

. Members of the Board or the pancl may ask questions of the offender and his
witnesses. The Board's. Chair or the member presiding over the panel leads the
questioning, *

. Once the case has been presented, the otfender is excused from the hearing room, and
those appearing in opposition to parole are then given their opportunity to be heard.

. Alterthe witnesses in opposition are heard, they are excused from the hearing room,
and the Board or the panel then deliberates over the case.

. After deliberations, a voice and clectroaic vote is cast.

. The otfender and the other interested parties are then informed of the decision by

Department statf. [ the offender is rejected tor parole, the Dcpartment gives a
written notice ot the reasons for rejection,

. ['he hearings proceed in this manner until all cases scheduled to be heard have been
heard. ‘ :

SC Board of Paroles and Pardons, Operations Manual, Part [1, Parole Hearings, p. 22.

30
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- The Honorable Chip Huggins

Page 4
November 4, 2010

South Carolina Jurisprudence summarizes the procedure of the board’s f)arolc hearings as follows:

At the parole hearing the prisoner himself has the right to appear and present evidence in his
own behalf; but if he fails to appear, the Board has the right to decide the case in his absence.
He may, if the Board allows it, have up to three witnesses, of his own choosing, appear in
his behalf. In addition, the prisoner may at his own expense have an attorney represent him
at his hearing, Under the Victim's and Witness's Bill of Rights, victims and their families and
prosecution witnesses also have the right to appear at parole hearings if they wish to be heard
on the question of a prisoner's release. After the hearing itself has concluded and all the
people, both for and against parole, have been heard, the Board votes to grant or deny
parole. Ifthe Board decides to deny parole, the prisoner is given written notice of the Board's
rcasons for rejecting him. If the Board decides to grant parole, the prisoner will be released
from the custody of the Department of Corrections into the custody of the parole authonities, -
under certain standards, and often under certain special conditions of supervision.

26 S.C. Jur. Probation, Parole, & Pardon § 18 (emphasis added).

_Because of the offender’s right to appear, certain notice requirements are set in place. The Director
of Parole Board Support Services is responsible for giving adequate and timely notice of hearings
at least 30 days before the date of the hearing to the offender. Additionally, the Director of Victims
Services is responsible for giving adequate and timely. notice of hearings-at least 30 days before the
date of the hearing to the victim or, if deceased, the victim’s immediate family; the solicitor in
jurisdiction where otfender was prosecuted; law enforcement agency that made arrest; and the judge
of court in which otfender was convicted and sentenced. See, SC Board of Paroles and Pardons,
Operations Manual, Part I], Notice Requirements, p. 20. Sge also, 26 S.C. Jur. Probation, Parole, &
Pardon § 18. '

S

South Carolina law gives the Board sole and exclusive power to grant or deny paroles; however, this
power i3 not unlimited. [n making its parole decisions, “the Board is required by law to caretully
consider the record of the prisoner before, during and after imprisonment.”” SC Board of Parolcs and
Pardons, Operations Manual, Part [I; Absolute Discretion of the Board, p. 28.

Reheanng Requirements

['he tull Board or one of its panels may consider re-hearing in a case if one or more of the tollowing
reasons apply: '

i, Subsequent Misconduet by the Prisoner. [n those cases where the Board has granted

parole conditioned on the satistaction of some pre-release requirement, and the
prisoner has committed some violation of prison rules betore the actual release from
prison, the case will be presented to the Board or panel in order to deal with the
subsequent misconduct.

3
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b. . New Criminal Charges Against the Prisoner. This is similar to the situation just
described above - subsequent misconduct by the prisoner; only the misconduct here
is more serious than the violation of a prison disciplinary rule. Here, the misconduct
rises to the level of being a violation of the criminal law,

(2]

After-Acquired Information About the Prisoner. In this situation, the Board or panel
may have acquired some new. material and information after it has made its tinal
decision. The information about the prisoner’s case appears, in the Board's or panel's
judgment, to be so important as to require un immediate reconsideration of the case. -
In that event, the case will be presented to the Board or panel to review its decision
in light of the new information, : ‘

d. Failur jsonert ondition 5¢. Finally, in the case where the
Board has granted parole or provisional parole conditioned on the satisfaction of
some requirement, and the prisoner has failed to satisty that requirement, the Board
or panel might want to review the matter in order to look into the facts and

circumstances surrounding the prisoner's failure to do what was required.

Requested by the inmate or the inmate's attorney. In these cases, the inmate or the
inmate's attorney must submit in writing, within 30 days of the notice of rejection
letter, a letter stating why he/she feels that the Parole Board should re-hear this case.
The Parole-Board will review this information and decide whether or not to grant a
re-hearing. A letter will be sent to the inmate or the inmate's attorney notifying them.
ot the Board's decision.

<3

SC Board of Paroles and Pardons, Operations Manual, Part [11, Re-hean'ngs of Parole Cases, p. 44,

American Jurisprudence explains that the parole board has inherent power to reconsider a case if

there is

newly discovered evidence:

The paroling authority has inherent power to reconsider its grant of parole to a prisoner, and

~ torescind the grant for cause. Thus, a parole board acts properly in rescinding its vote on a

T ARl e - = e oot e e e+ s

parole where, atter having initially voted to release the parolee, the parole board discovered
that it had failed to avail the victims of the parolee's crime of their statutory right to
nddress the parole board prior to its vote; after reopening the matter to allow such
testimony, and atter hearing from the parolee and his or her counsel, the board could rescind
its carlier vote, - -

Until a prisoner i3 actually released, a parole board has the power to reopen and advance,
postpone, or deny a parole which has been granted. Reopening of a parole determination
miy he made to depend on the existence of "new information," cither on hehalf of, or
in opposition to, the granting of parole, even if the new information was in existence,

3
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but was not considered, when the initial parole decision was made. The discovery of an
error may be considered ''new information" sufficient to justify thereopening of a case.

Observation: Where a determination is reopened on the basis of new information, the .
rcopened hearing must be conducted in accordance with the procedure for an initial hearing;
it is not inappropriate for the parole authority to review previously considered allegations in
light of the newly received information, and it may come to a different conclusion as to those
allegations based on the new information. . . . ‘

59 Am. Jur. 2d Pardon and Parole § 101. -

Standard of Review

[f the offender is initially granted parole, but the Board subsequently decides to deny parole, there.
is only a very small window of time in which the Board may do so. American Jurisprudence
explains that “[blefore delivery and acceptance, a pardon may be revoked by the officer or body
granting it, but after its delivery and acceptance, a pardon, if not void in its inception, cannot be
revoked for any cause, for then it has passed beyond the control of the officer or body granting it, and
has become valid and operative act.” 59 Am Jur 2d Pardon and Parole § 42.

In the hypothetical posed above, the Board denied parole initially, and one member of the Board -
desired to change his vote, granting parole. The Operations Manual explains:that *(i]f the otfender
has not been released on parole, the process is most often initiated by a report that the Board or

panel receives Irom the parole examiner at the prison where the offenderis incarcerated. However,
areport could come from any source. The report itself would set forth the reasons why the Board
or panel should conduct a re-hearing in order to reconsider its original parole decision. A
request for a rehearing may also be made by a petition or letter received from the requesting party
within 30 days of the parole rejection. This letter or petition must specity the exact reasons.why the
Board should reconsider its decision. The decision to grant or deny a rehearing shall be made
in the sole discretion of the Board based upon the letter or petition filed by the requesting
party and other documents which are made available to the Board from the parole file. Notice
of the decision will be forwarded to the requesting party.”

Although the Operations Manual states that the report could come trom any source, it does not seem

~ logical that the board itself would request the re-hearing but that the parole examiner would request

the re-hearing. Regardless, if a rchearing is necessary, the Operations Manual explains that the
“purpose of the hearing is to determine the tacts and to gather any other material that may bear on
the parole decision one way or the other, and based on all those facts, to determine whether or not
the grant of parole should be rescinded, amended or stay the same.” In other words, unless additional
material is provided, then there would be.nothing to evaluate at the rehearing. See, SC Board of
Paroles and Pardons, Operations Manual, Part {11, [nitiating the Process of Rehearing Cases, p. 45-

46,

33
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Conclusion

Itis the opinion of'this Office that a court would likely find that the SC Board of Paroles and Pardons

may not conduct a re-hearing and re-vote simply because a member of the board desires to change

his or her original vote. The board may only conduct a re-hearing if one of the following occur: 1)

subsequent misconduct by the prisoner; 2) new criminal charges against the prisoner; 3) after-

acquired information about the prisoner; 4) failure of the prisoner to meet conditions of release; S)

requested by the inmate of the inmate’s authority. See, SC Board of Paroles and Pardons, Operations
- Manual, Part [1I, Re-hearings of Parole Cases, p. 44; 59 Am. Jur. 2d Pardon and Parole § 101,

Finality is important to maintain a healthy legal system. Therefore, public policy restrains the Board
from rehearing a case for no reason other than a member of the board wants to change his or her
decision,' ' :

Sincerely,

Henry McMaster
Attorney General

' Cy J%éu\_ B»&WLU& )

By:  Leigha Blackwell
Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook.
Deputy Attorney General

' [f a member of the Board simply needs to correct an error, America Junsprudence explains
that *a parole board has the authority, as an agency pertforming quasi-judicial functions, to correct
a clerical mistake in a parole order which mistakenly retlects the wrong parole release date or release
tormation.” 59 Am. Jur. 2d Pardon and Parole § 102. However, it is unlikely that correcting such
an error would cause the Board to call a rehearing nor is there any indication in the hypothetical that
the board member wishes to change his vote because of a clerical error. ‘
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STATEMENT OF ISSUE ON APPEAL

Whether the Department of Probation, Parole and Pardon Services incorrectly denied
Appellant parole based on the number of votes received at Appellant’s eligibility hearing(s), -
in contravention of South Carolina Constitutional and Statutory Law, in light of the recent
South Carolina Supreme Court ruling in Thalma Barton v. South Carolina Department of
Probation, Parole and Pardon Services, 404 S.C. 395, 745 S.E.2d 110 (2013)?

39



STATEMENT OF THE CASE

On October 24, 1982, the Appellant along with his co-defendant was drlnking in a bar in
Summerville. They observed the victim Mr. Marvin L. Cattles pull out a lot of cash to pay for his
drink, then leave. The victim got into his truck, drove away, only to be followed by the Appellant
and co-defendant. They proceeded to force Mr. Cattles off of the road along highway 165. Both
defendants exited their vehicle, the Appellant, armed with a shotgun shot Mr. Cattles in the head
killing him instantly. The Appellant took twenty ($20.00) Dollars in cash and another shotgu'n out
of Mr. Cattles truck. Family members found Mr. Cattles body on the side of the road the next day

. At the conclusion of their i investigation the Appellant and co-defendant were arrested and
charged with the offense if murder On March 9, 1983, the Appellant appeared before the
Honorable John Hamilton Smith for the offense of murder. Upon conclusion of thrs appearance
the Court sentenced the Appellant to a term of incarceration for the remainder of hlS natural life.
At the time the ‘Appellant committed this offense South Carolina law allowed a person serving a
life sentence for murder parole eligibility upon the service oftwenty (20) years
| The Appellant made his initial appearance before the Board on November 18, 1998." Upon
the conclusron of this hearing the Court decxded to deny parole. Since this initial denial the
Appellant hasa appeared before the Board an additional twelve (12) times each resultmé in a demal-
of parole. His most recent appearance occurred on January 30, 2013. Parole was denied due to: 1)
the nature and seriousness of the current offense: 2) an indication of violence in this or a previous
otfense; and, 3) a use of a deadly weapon in this or a previous offense. VThis is not the rejection
that is currently before this court. The decision the Appellant is currently appealing is a demal of

parole occurrmg:, on November 29, 2000. The Appellant alleges that upon the conclusion of this

' Due to good time credits the Appellant became parole eligible upon the service of fifteen (15) years.

1 L}D



hearing he received four (4) affirmative votes, which due to the South Carolina Supreme Court

decision of Barton v. S.C. Dept. of Probation, Parole and Pardon Services, 404 S.C. 395, 745
S.E2d 110 (2013) grants him parole. In ‘response the ‘Respondent argues that the Appellant
received four (4) votes in denial not approval so parole was lawfully denied. The decision of tl{,e |
Board should be affirmed. The brief supportirrg the Respondent’s position follows. |

ARGUMENTS

. The Appellant never received the requnsnte number of votes; therefore, his parole was
not unlawfully demed

The Appellant arg,ues that upon the conclusion of hlS November 2000, hearmg he should
have been g,ranted parole due to him recelvmg four (4) votes in the afﬂrmatlve Actually, the‘
Appellant recelved four (4) uotes against, parole SO he was lawfully demed |

At the time the Appellant committed thls offense South Carolina law stated:

The Board may issue an order authorlzmg the parole which shall be
o sxgned either by a majority of its members or by all three members

meeting as a parole panel on the case, ninety days pr1or to the
effectlve date of the parole '

S.C. Code Ann, §24-21-645 (Supp. 1984)

, As‘l part of the Omnibus Cri.minal Justice Improvement Act of 1986 additional language ‘Was added
to state, “at least two-thirds of the members of the board must authorize and-sign orders authorizlng .
parole for persons eonvu.ted of a violent crime as defined in Section 16-1- 60" S.C. Code Ann

'§24 21-645 (Supp 2017) The South Carolina Supreme Court recently decided in Bartorl that
requiring an inmate convicted prior to 1986 a two-thirds vote to be g g,ranted parole isa v1olatlon of
ex post facto. The Appellant argues that due to Banon the Board v1olated the law by requxrmg, a

- two-thirds vote for his release. The A_ppellant argues that he received the’ required majority allowed

under Barton; therefore, he should be awarded parole. According to the records of the Respondent,



the four votes received was against the Appellant being released on parole not for. The Appellant
has failed to provide any evidence he received four (4) affirmative votes, so the decision of the
Board should be upheld.

In Barton, the Appellant Thalma Barton was serving a life sentence for the offense of
murder. She appeared before the Parole Board on January 8, 2012, and Aof the six members present,
four voted in the afﬁrmative to release Ms. Barton on parole. Barton, at 399. The existing laws
required a two-Athirds vote of all seven (7) members, so'the Board determined l\/ls. Barton failed to
receive the required number of votes to be released on parole. Upon receiving the order of denial
Ms. Barton appealed. The South Carolina Supreme Court de.ci‘ded that since the law existing at the
time the offense allowed a majority, it was unlawful to deny parole. Unlike Barton, the Appellant
-did not receive the required amount of votes to be granted parole. If the old law was applied in this
hearing he would still have been demed parole. There existed no prejudice in applying the existing

law so the decisi»on of the Respondent shduld be affirmed. To warrant reversal the. Appellant must

show both error of the rulmg and the resultmg prejudice. Burroughs v, Worsham, 352 S.C. 382,

574 S.E2d 215 (S C. App 2002). For alaw to present an ex post facto violation, the law must (l)
be retrospective and apply to events taking place pnor to its enactment and (2) work to
disadvantage ofotfender State v. Bryant, 382 S.C. 505, 675 S.E. 2d 816 (Ct. App. 2009).

The Appellant alleges he received four (4) affirmative votes at the November 29, 2000
hearing. The al‘ﬁda'vil in the record proves that during this hearing all seven (7) members were
present but only six voted, four against the Appellant being released on parole. (R. p. 4)

“The Respondent has provided evidence of the vote count upon the conclusion of this November
2000 hearing. The Appellant has fdrled to provide any evidence revealing he received the requisite

number of votes to be released on parole. The burden is upon the Appellant to prove this fact. In
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administrative proceedings the general rule is that an Appellant for relief, or a privilege has the
burden of proof and the burden of proof test upon who files a claim with an administrative agency

to estabhsh that required conditions of eligibility have been met. Leventis v. South Carolma

Department of Health and Envrronmental Control, 340 S.C. 118 530 S. E 2d 643 (2000) The

Appellant has failed to prove he recexved the sufﬁcrent votes to be released on parole; therefore,
the Respondent submits the denial of parole should be affirmed.

2. The ALC does not have the authonty to reverse the Board’s decision or release the
Appellant on parole ’

. Wlthln hrs brief the Appellant request that the Court e1ther reverse the demsron of the
) Parole Board remand with mstructlons the he be released on parole or, make a ﬁndings of facts A
and conclusron of la\y The Respondent argues that the ALC does not have the authorlty to do what '
is requested by the Appellant An admlmstratlve law Judge shall not hear an appeal from an inmate
,m the custody of the Department of Correctlons 1nvolv1ng the demal of parole to a potentrallyp
ehg,xble inmate by the Department of Probatlon Parole and Pardon Servrces S.C. Code Ann $1- _

23- 600 (Supp 2012) The Supreme Court in the Al- Shabbaz Furtlck and Cooper decisions only

gave the ALJ the authorlty to rémand-the case to the Parole Board for further proeeedmgs The
Court never gave the ALC the authorlty to grant parole. The only entlty that has the authorlty to ‘,
| z,‘rant parole is the Parole Board Parole- ehgrb111ty 1S not a matter w1thm the jurisdiction of the trlal',
© court, but falls within the province of the Board of Probatlon Parole and Pardon. Brown v. State,
306 S C. 381,412 S.E. 7d 399 (1991).

The Appellant also request this Court to issue its own tmdmgs of fact and conclusrons of

law, Though pursuant to- South Carolina law eaeh order issued by the Department must have a



finding of fact and conclusion of law separatély stated.? That finding is not made by the ALC but
the Parole Board. The findings of the Board in 2000 was for a denial of parole. That decision
cannot be reversed by tvhe court but only remanded to the Board to conduct further proceedings.

If the Court determines that the Board was in error the Appellant would be treated as other
inmates who have been possibly awarded parole pursuant to Barton. Since the Appellant has served
more than ten continuous years he must undergo a psychological evaluation before Parole can be
awarded.’ Upon completion of this evaluation, a report detailing whether the inmate can conduct |
hi:ﬁse]f in society would be forwarded to the board. There is also a risk assessfnent created by the
COMPAS program that would be cons‘iclered.4 T"hen another “Barton” hearing.is conducted, which
the'Board would take all of the submitted mateﬁal, aﬁd review the previous hgaring and vote of
the Board. If it is d.eterrﬁined by the Board that the Appellant was previously granted Parole, and
he presented a successful psychological evaluation, the Board wogld is;ue a «‘,‘Barto“n”'ordyer
affirming the vote of the previbus board.

The Respondent Acontin‘ues to argue hoWeye'r,'that there does not exist substantial evidence
revealing that the Appellant received the required number of affirmative votes to be granted parole.

The\ﬁndings of an administrative agency are presumed correct and will be set aside only if

supported by substantial evidence. Summersell v. South Carolina Department of Public Safety,

L

2 A final decision shall include findings of fact and conclusions of law separately stated. S.C. Code Ann. §1-23-
350(Supp. 2011). ’

3 Notwithstanding any other provision of this section or of law, no prisoner who has served a total of ten
consecutive years or more in prison may be paroled until the Board has first received a report as to his mental
condition and his ability to adjust to life outside the prison from a duly qualified psychiatrist or psychologist. S.C.
Code-Ann. §24-21-610 (Supp. 2011). :

*The Department must-develop a plan that establish a process for adopting a validated actuarial risk and needs
assessment tool consistent with evidence-based practices and factors that contribute to criminal behavior, which
the parole board shall use in making parole decisions; including additional objective criteria that may be used in
parole decisions. S.C. Code Ann. §24-21-10(F)(1){Supp. 2012).
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334 5.C. 357,513 S.E.2d 619 (1999). Since the Appellant was lawfully denied, the Respondent
respectfully request this Honorable Court to affirm the decision of the Board.

CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests that the final decision

of the South Carolina Department of Probation, Parole and Pardon Services be affirmed.

;&ﬁully submitted,

¥ Lo s
Tomn/\yEﬁTns, Jr. /
Assistang’General Counsel

- South Carolina Department of Probation,
Parole and Pardon Services
P.O. Box 50666
Columbia, South Carolina 29250
(803) 734-9220 - "

Columbia, SoAuth Carolina
December 11, 2013
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth W. Green, # 116020, Docket No. 13-ALJ-15-042

Applicant, Honorable Carolyn Matthews
VS,

South Carolina Department of

Probation, Parole and Pardon

Serviccs,

)
)
)
)
) E
) APPELLANT’S REPLY BRIEF
) ‘
)
)
)
Respondent. )
)

Kenneth W. Green, the pro se Appellant, enters this Reply Brief to the Brief of Respondents
(South Carolina _Dep*artinent of Probation, Parole and Pardon Services (“SCDPPPS’;)), dated
- December 11,2013, Appellant seeks, with brevity, to correct errors of fact and law placed before

this Honorable Court in Respondent’s Brief in the following:

1. Respondent argues that at the conclusion of the November 29, 2000 eligibility, Appellant
did «elve ] the requisite number of votes,” Brief of Respondent (“Brf. Resp.”) at 2, and that

‘ “[Alctually, the Appellant received four (4) votes against parole so he was law fully cienied.”.lcl. _

Pest oot asserts that “[Alccording to the recordis of Respondents, the four votes received
was ug‘un:st the r’\ppclvlant being released on parole not for.” /d. at 2-3.

App»cllant contends and suggests that the sole custodian of .the records regarding the
sequenc i calling, collecting and publishing of the votes is Respondent. Respon(ler_lt has not
- provided Appellant or this Honorable Court with any form of a written rec»ord to sﬁpporlt this
position. Respondent has failed to maké such purported document(s) part of the Record on Appeal
here. At the same time, Respondent, being the sole custodian of said records, denies Appellant .
access to the only 'written records of the November 29, 2000 hearing and thus, Appellant is unable

to present those here. It is thus incumbent upon Respondents to produce the public informution that

47



crroneously deprived Appellant of his vested interest in being released on parole when obtaining

~ four (4) votes.

In addition, Appellant submitted a petition Frbm an Officer of the Court (Tommy Thomas,
Esquire) )’vho was present, and states the manner in which the parole hearing in questi(l)n was’
conducted, and that based upon the audio record of the proceedings, Appellant had four (4) votes in
favor of parole, Record on Appeal (“ROA™) at2.

Appellant suggests, in contravention of Respondent’s assertion, that not only did Counsel
(Tom'my Thomas, Esquire), who was present, and later interpreted the audiotape of the November
29, 2000 hearing as the votes in favor of parole were reported first'; but Senator Douglas Jennir}gs, '
Jr., unequivocally stated that the procedure before the Parole Board at that time was to report the in
fzwér (“yes™) votes first.”

Eurthler, Appellant has submitted affidavits of South Carolina citizens present at the .
November 29, 2000 hearing who aver that following the h;hring in question, the Pdrole Ex'u‘miner'
informed Appellant and his party [Affiants] that “he [Appellant] only. got four votes, he missed it by
one.” | | | -

2. Resbondenté rely upon the affidavit of Roosevelt Hicks to show “the record proves that
during this hearing all seven (7) men;bers were present but oﬁly six4 voted, four against the
Appellant being released on parole,” Brf. Resp. at 34.

Appellant suggests that Mr. HicksAsimply avers to “have personal knowledge of the
procedures and laws that apply to the scheduling and consideration of parole,” ROA at 4, ltem # 2.
Mr. Hicks does not aver to be an authority on the voting procedures of the board, nor is he qualified

to interpret the audiotape in a manner contrary to the statemient of an Officer of the Court or

Affiants that were personally present.

' Appellant’s Original Brief at 6 and Record on Appeal at 2
* Appellant’s Original Brief at 7 and attachment
' 2
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Appellant suggests that the arbitrary and capricious manner in which the substantial rights of
Appellant are determined without a tested proéedure in place for voting allows Respondents to
manipulate the facts; thus, Appellant would suggest this Honorablé Court re-vicw the audiotape to
assist in th‘e determination of the events of the November 29, 2000.

3. Respondent asserts Appellant failed to present any evidence revealing he received the
requisite number of votes to be released on parole. Brf. Resp. at 3.

Appellant contends that sufficient evidence (o rebut Respondent’s assertions and contravene
the Record presented was attached to Appellant’s Opening Brief and is su fficient to this Court.

4. Resbondent asserts this Court does not have the authority to reverse the Board’s decision or
rclease Appellant on parole, Brf. Resp. at 4. |

Appellant suggests 'that where Respondent acted in contravention of South Carolina ‘
statutory law (S.C. Code §24-21-645 (Supp. 1984)) and pursuant to ’l‘liallm(.t Buarton v. South
Curolina Department of Probation, P(tr([or;, and Pardon Services, 404 S.C. 395, 745 S.E2d 110
(2013), this Court is vegted ,wit‘h Jurisdiction and authority to determinc;, Respondents acted outside
the séope of their authqrity on November 29, 2000 and Appellant did receive the requisite number
of votes. This Court does not thus order parole, as Respondents suggest; it is Réspondents
themselves which Qoted for Appellant to be granted parole by a vote of four [instead of five] to two.
This Court is vested with the authority to remand this matter to correct the error of November 29,
2000 where it violated statut'ory law. and was arbitrary and capricious.  This does not mean -
Respondents conduct a Barton hearing, asv Respondents suggest, Brf. Resp. at 5. Appellant has
previously been awarded the requisite number of votes - no further hearing is required. The only
remaining matter is for Respondents to exercise their duty to release Appéllant on ;‘)arole.

S. Respondents assert there does not exist substantial evidence Appel-lant réceived the required

number of votes, Brf. Resp. at 5.
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Appellant suggests tha‘t the finding by the administrative agency (DPPPS) may not be
presumed correct where Appellant has introduced substantial evidence in céntravention.

Appellant prays this Honorable Court order Respondents to produce evidence of their
assertion where [they] are the sole custodians of those records and Appellant is at no time provided
that information. |

CONCLUSION
Based on the Foregoiyng, Appellant prays this Honorable Court grant the relief prayed for in

Appellant’s Opening Brief.

‘Respectfully submitted,

December 17, 2013 : W M./&z%\

Kenneth W. Green

#116020

Lieber Correctional Institution SA-29.
P.O. Box 205 |

Ridgeville, SC 29472

' _ APPELLANT, Pro se



THE ST ATE OF SOUTH CAROLINA
ADMINISTRATIVE LAWY COURT

Kenneth Green, # 116020, Docket No. 13-PO-042

Applicant, Honorable Carolyn Matthews
VS,
MOTION REGARDING MATTER TO BE
South Carolina Department of INCLUDED IN THE RECORD ON APPEAL
Probation, Parole and Pardon '

Serviees,

Respondent.

N e e e e e e e e e S

'l‘h‘is matter s before the Administrative Law Court ("ALC™) by /\plpcllunl’s Motion
Regarding Matter to be Included in the Record on Appeal.  Pursuant to Rule 58, Rules of
Procedure for the  Administrative  Law -Court. the Appellant would  respectiully  request
Respondent South (:';u'-olinu Department of” Probation, Parole and ‘AIA"A;u"(AIon Services prk)\fi«‘ic l_hk:‘ '

betow documents to be included in the Record on Appeal:
p

LA copy of Appellant’s South Curolina Departiment of (mtu(mns Record Summ iy
depicting criminal, unpluylmnl and disciplinary historics;

20 A copy of lhc South Carolina Department of” Probation, Parole and Pardon Serviees'
Operations Manual Scction specilying the precise sequence/order in which “yes™ and
“no” votes were counted, collected and reported for llw years- [998 2000, 2001, 2002,
2003, 2004, 2005, 20006, 2007, 2008, 2009, 2010, 2011, 2012 and 2013 and

S The precise number of “yes™ and “no™ votes Appellant reccived for the dates speciticd in

Request Ttem # 2 above,
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Appetlant certifies that this information is necessary for the record in that this Court may
determine Respondents acted contrary to constitutional and statutory authority by employing an

arbitrary and capricious manner of determining parole votes.

.Rcspecl[‘ully submitted,

N Kenneth Green
y HFE16020
lieher Corr, Inst. SA-29
P.O. Box 205
Ridgeville, SC 29472
APPELLANT, Pro sc
October 2, 2013

)
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. IJ-I’()-(HZ

Applicant, Honorable Carolyn M atthews-
Vs,
CERTIFICATE OF SERVICE
South Carolina Department of
Probation, Parole and Pardon
~ Services, ‘

-

- Respondent. .

N e St e e e e e e e e

The undersigned pro se Appellant hereby certifies that he has sent a true and correct copy

~of Motion Regarding Matter to be Included in the Record on Appeal to counsel for Respondents
) . B - ) ) V L ~V . ;z”r “- “
_ by placing a copy in the U.S. Mail, first-class postage alfixed thereto, this [ day ol October,

2013, addressed as (ollows:

Matthew Buchanan, sy

Office of General Counscl }
°S.CUDep’l of Probation, Parole and Pardon Services
P.O. Box 50666 I
Columbia, SC 292501

| RV s L
Kenneth Green -
F16020
Licher Corr. Inst. SA-29

- PO Box 203 _

CRidgeville, SC 20472

APPELLANT. Pro sc
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STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 ......c..cccoooovvivivneiiineeieeieeeeceeeeninen e . APPELLANT

S.C. DEPARTMENT OF P.ROBATION,‘PAROLE AND
PARDON SERVICES, ......cccoviiiiiiieie e s RESPONDENT

Motion to Deny Appellant’s Motion Regérding Matter to be
Included in the Record on Appeal

The Respondeni; the South Carqlina Department of ‘vProbation, Parole, and Pardon f
Servicés, respec‘tfully requests this Honorable Court to deny the Appellants request to éxpand the
Record on Appeal to include additional information. fh'e current record on apbeal abides by the
rules of the Admi'nistrati\./e Court, so the Respondent should not be obligated to provide funhér '
documents for addition to the current record on appeal.

Furthermore, the Appellant is srequesting sqﬁe information be included that is in the
possession of the South Carolina Department of Corrections.

It is the opinion of the Respondent that the recorq on appeal filed on this date is complete.
Therefore, .the Respondent would respe.cffully request the Court to deny the Appellant’s réqﬁest :

to include additional information in the Record.
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CIN 4

Columbia, South Carolina
October 8, 2013

Respectfully submitted,

B ?Q_.}'uwﬁ é():-{"ux /

Tommy Evans/Jr. /
Assistant General Counsel

South Carolina Department of Probation, Parole
and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

Attorney for Respondent
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STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 ....c.cccccooiiiiiiiiiiiiiciceee e APPELLANT -

‘ -

S C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, ..ot eeoreesvees e seere e es e, RESPONDENT

CERTIFICATE OF SERVICE

[,  Dawn K. Nichols, Executive Administrative Aésxstant to counsel for Respondent,
certn‘y that 1 have served the within Motion to Dzsmzss dated October 8, 2013, on Appellant by
depositing a copy of the same in the United States mail, postage prepaid, the 8th day of
Ociober, 2013, addressed to: |

Kenneth Green, #116020

Lieber Correctional Institution-SA-29
PO Box 205

Ridgeville, South Carolina 29472

[ further certify that all parties required by% to be served haviie_werved
' QL_ e

Dawn Nichols

Executive Administrative Assistant
South Carolina Department of Probation,
Parole, and Pardon Services

P. O. Box 50666

Columbia, South Carolina 29250
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Kenneth Green, # 116020,

South Carolina Department of
Probation, Parole and Pardon
Serviees,

THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 13-ALJ-15-042

Applicant, Honorable C‘;n'olyn Matthews
VS,
APPELLANT'S REPLY TO RESPONDENT'S
MOTION TO DENY MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Respondent.

N e e e e e v e e e e

The pro se Appetlant, Kenneth Green, respectfully requests this Flonorable Court to deny

Respondent’s Motion in opposition to matter to be included in the Record on Appeal for the

C |

following reasons:

1

3)

1)

Although Respondent is technically correct the Record on Appeal submitted may comport to

the Administrative Law Court Rules, it is insufticient to atlow a determination on the issuce

“betore this Court that require the validation of the materials requested in Appellant’s October

2, 2013 Motion.

Respondent provides records only for Appellant’s 2013 p;_xmlu; cligibility hearing: but the
mformation requested for the hearing from the years 1998 to 2012 are properly before this
Court on questions of contravention ol South Carolina'Constitutional and Statutory ki,

Fhe Affidavit of I’:u'o‘lc'HQ;ml Sn;‘)imrl .\'cr\"i.ccs Supervisor, Roosevelt Hicks, avers the
saudiocassette ol the November 2000 hearing was reviewed, indicating Respondents are
capuble ot complying with the requested dcsi;n;u;‘(l matter with hittle to no cftort

Che athdavit of Mro Fheks avers, L:\'Vhilc all seven members appeir 1o be present at the

haaring, the Chammman indicates that four members voted to reject M, Cireen and two vored in

|

P
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1"

‘N
S

0)

7)

I';lvér...“ [t s for this contradiction of methods in vote counting and reporting that the
interests of justice require Resporidents include the matter requested in the ROA tor this
(?ourrl’s dclcrnﬂnulion.

The Operations Manual of Respondents, @ matter of public information, will highlight the
conundrum created by the conflicting inconsistencies employed by Respondents in collecting,
counting and rcpm'lh:g parole-hearing votes in a spurious llltCIIII)i to comply with minimal duc
process.

/\'ppcllxmt challenges the veracity of those procedures and submits Respondents bear the
burden of showing that state agency complics with the /-\(lminislrutiv_c Procedures /\cl- m an
cquitable ‘munncr.

Respondents and the Dcp;u'lm-ml of C‘ercclions operate jointly i the realm ol parole
ehigibility process and the Record Summary Appellant requests in the ROA is available and
used by Respondents in the parole determination process.

CONCIL.USION

WHEREFORE, based on the foregoing lacts, the Appellant respectfully prays this Honorable Court

deny Respondent’s Motion and order Respondents (o include/supplement the requested matter in the

Olctober 100 2013

Record on Appeal before this Court in the interest of justice and duc process.

\

Respecttully submitted,

?&VWZ% /72,@3,,\ :

Kenneth Green

116020 ,
Lacber Corr, Inst. SA-29
P.O). Box 203
Ridgevidic, SC 29472

APPELLANT, Pro sc

5
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, - Docket No. 13-ALJ-15-042

Applicant, Honorable Carolyn Matthews

VS,
CERTIFICATE OF SERVICI,
South Carolina Department of o
Probation, Parole and Pardon
Serviees,

Respondent.

vvvvv'w_/vvvvvv

The undersigned pro sc Appellant hereby certifies that he has sent a true and correct copy
ol Appellant’s Reply to Respondent’s Motion to Deny Matter to Be Included tn The Record On
 Appeal to counsel for Respondents by placing a copy in the U.S. Mail, first-class postage atfixed

R IR . .

thereto, this [ G day olOctober, 2013, addressed as follows:
Matthew Buchanan, ksq.
Oftice of General Counsel
S.C. Dep'te of Probation, Parole and Pardon Scrvices

PO, Box 50660
~Columbia, SC 292501

Kenneth Green
H#116020
[icher Corr. Inst. SA-29
P.0. Box 205 '
Ridgeville, SC 20472

APPELLANT, Pro sc
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. 13-ALJ-15-042

Applicant, Honorable Carolyn Matthews

VS.
South Carolina Department of EXPAND THE RECORD
Probation, Parole and Pardon
Servicesz

)
)
)
)
). '
) " APPELLANT’S MOTION TO
)
)
)
)
Respondent. )
)

The pro se Appellant, Kenneth Green, respectfully requests this.Honorable Court to ekpand
the record before this Court to include the .A_fﬁdavit of Senator Douglas Jennings, Jr. Appellant
would show this Court the following:! |

1) Senator Jennings is an attorney li‘censed in the State of South Carolina and-is an Officer of th_q

~ Court. |

2) Petitioﬁer’s Initial Brief placed fhis Court and Reépondent’s on notice that Seﬁafor Jennings’
affidavit would be forthcoming.

3) Senator Jennings’ affidavit is relevant to the issue(s) before- this _courf in_determining ﬁie
sequence of vote collecting and reporting before the South Carolina Parole Board.

4) Senator Jennings’ affidavit personally and directly contradicts the assertions 6f Responde.nté' '
regarding the sequence of vote collecting and reporting. |

5) Senator Jennings’ aftidavit allows this Hoﬁorable Court to remand this matter to Respondenté
with instructions to grant parole pursuant to S.C. Code §24-21-645 (SuApp‘ 1984) and Thalma; |

Barton v. South Carolina Dep(zrtzﬁent of Probation, Pardon, and Pardon Services, 404 SC

395, 745 S.E.2d 110 (2013).

&0



CONCLUSION
WHEREFORE, based on the foregoing facts and the enclosed affidavit, fhe Appellant respectfully
prays this Honorable Court expand the record to include the affidavit of Senator Jennings and'order

the relief requested by Appellant.

Respectfully submitted,

Wi AR er

Kenneth Green
#116020

Lieber Corr. Inst. SA-29
P.O. Box 205
Ridgeville, SC 29472

: APPELLANT, Pro se
February 3, 2014
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Douglas Jennings, Jr. , ' - JENNINGS + LAW

_doug@jenningslawoffice.com
) ‘l DOUGLAS JENNINGS LAW FIRM, LLC

January 27, 2014

VIA PRIORITY MAIL
LEGAL MAIL - CONFIDENTIAL"

Mr. Gene Ray Richardson (SCDC #: 93614)
- Stono A-3

Lieber Correctional Inst1tut|on

P. Q. Box 205 ‘

Ridgeville, SC 29472

RE:  Enclosed Affidavit
Dear Gene:

Per your request, | prowded via e-mail today to Tommy Thomas a copy of the
attached sworn Affidavit. Enclosed is a copy for your use, -and it is my understanding
that Tommy and you will be including it w1th1n the documents you will be filing in the ,

ALJ Cou rt.

I am happy to prov1de this Affidavit, and | am comfortable that it honestly
states the truthful facts as | rev1ew them.

By copy of this letter to Tommy Thomas and to Tommy Evans, Jr., who
represents SCDPPPS in this pending matter, | am also furmshmg each of them w1th a -
“hard copy” of my Affidavit.

- | wish you the best of luck and with kindest regards, | am

DJ;JR:chd
Enclosure

cc:  Tommy A. Thomas, Esquire
Tommy Evans, Jr., Esquire

151 Broad sueet. Post Office Drawer 995, Bennetsville, South Carolina 29512-0995 : 6&

PHONE 843 470.2865 Facsimite 843.479.2866 Weesme www. jenningslawoffice.com



STATE OF SOUTH CAROLINA )
) AFFIDAVIT
COUNTY OF MARLBORO )
PERSONALLY APPEARED BEFORE ME, Douglas Jennings, Jr., Attorney at Law, who, after:
first being duly sworn, deposes and says:

1. | represented Gene Ray Richardson (SCDC No.: 93614) before the South Carolina

" Parole Board seeking his parole during the hearing held on June 20, 2001,

2. On the date of the hearing, | appeared personally in the Board room at the .-~

~ Parole Board offices on Devine Street in Columbia;
. 3. | | have had an opportuﬁity recently to‘review my old file, including ﬁy notes, a.n,d__ L
| have had an opportunity to listen carefully to the audio tape of the entiré hearing’,‘in'clluding;
- the deliberations of the Board members and the vote held on 6-20-01; |
4, The Pa}olg B‘oaArd meeting on 6-20—01 consisted of six (6) Board members
present and one (1) absent. The Board members Who Were present were Orfon Bellémy
| (Chm.), I\/Iarlene‘ McLain, i. P. Hodges, Sanco Rembert, June Shissias and John McCarroll;
5. | give it- as my sworn ovpinion that it is clear and unequivocabl‘e that Gene Ra;/"‘ '
Richardson received four “yes” votes in favor of parole and two votes aglainst.
6. Spécifically, it is absolutely clear in Iistfening to the Board deliberations that both -
Board members Rembert and Hodges spoke up speci.fically and made it clear that they were
voting in favor of parole. Furthermore, after the victim festimony, Board rﬁember Marlene .’
McLain also spoke favorably and made it clear that she was voting in favor of parole and you

can clearly hear her state on the audio tape that we should “give him a chance now”.
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.
7. When the vote was énnounced, Chairman Bellamy did not specify which other

. Board member voted in févor of parole along with MclLain, Hodges and Rembert. However, he

did announce that parole “is rejected 4 to'2”. Not only would it'be impossible for the 4 votes to

have been against parole, given the fact that 3 Board members clearly stated their vote in favor

of parole,Abut also my notes indicate that the fourth favorable vote was in fact Chéirman

Bellamy. After the hearing, | was tpld by a staff member of SCDOPPPS who was in the Board
room during the Vote,that we had come very close and had gdtten fohu; (4) votes in favor, but

he was rejected by aa-2 \/_ote under the‘then-exis-ting Board policy which rquuired fiQe (5)

favorable votes even when a Board member was absent.

8. In addition to the unambiguous statements on the tqape 'by threei(?;) Board
members who ciearly stated thgy'weré voting ”yés",i whiéh, makes it'UFterIy and complyetely
impossible for the final 4-2 vd'te.to havé consisted of four (4) votes agajnst par_éle, my notes
‘indicate that during the week after the parole hearing, | had a conversation with former Board
member J. P. Hodges (now deceased) during which he complimented us on an excellent
presentation and told me that we; had fallen just shy of the necessary ffye (5) votes by gettihg
four (4) votes in favor. He reiterated that the four favorable votes were Bellamy, Mclain,
Rembert and himself.

( 9. I submit this sworn Affidavit under the penalties of perjury, and avowing that it is

true ahd correct. | would be happy to testify before any tribunal to this effect, and would

&Y



submit my testimony to direct and cross examination.

Further deponent sayeth not.

SWORD to before me this
2 7 “day of January, 2014

CC\wX 9% Duc“*k (LS,

Notary Public for South Carolina -
My Commission Expires: W-2 g

//é//%’ 7\ )

VDougIasJenmngs Jr

Douglas Jennings Law Firm, LLC
P. O. Box 995, 151 Broad Street
Bennettsville, SC 29512 -



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-1 5-0042

APPEAL OF FINAL DECISION

Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 ............ccoov

- §.C. DEPARTMENT OF PROBATION, PAROLE AND

PARDON SERVICES, .........ocooooooieiommmmmmrioo

......................

......................... APPELLANT

MOTION TO DENY MOTION TO EXPAND

! RECORD ON APPEAL

"The Respondent the South Carolina Department of Probatlon Parole and Pardon

Serv1ces respectfully requests this honorable court to deny the Appellant’s motion to expand the
record on appeal. The current record on appeal abides to the rules of the Administrative Court, so

the Respondent should not be obligated to provide further documents for addition to the current

record on appeal.

Within his motion the Appellant requests that the ALC order the inclusion of an aftidavit

from attorney Douglas Jennings. The Respondent now objects as to this information being

included due to the fact that it is not necessary for the ALC to make

the legality of the denial of parole.

an informed decision as to’

&6

RESPONDENT

\

)



In the opinion of the Respondent, sufficient evidence was included in the record regarding

the consideration of the Parole Board, and if the mandatory criteria was applied. In Cooper v.

South Carolina Denartment 6f Probation, Parole and Pardon Services, 377 S.C. 489, 661 S.E".Zd
106 (2008), the Supreme Court expﬁnded the jurisdiction of the ALC regarding the application of
the criteria prior to denial. However, a very limited review of the denial of parole was given to
-the ALC. The Supreme Court did not givelthe ALC the right to determine if an inmate should
have been awarded parole, but only to determine if the criteria was followed prior to denial.
According to Cooper, if the Department states within its order that ihe criteria was folldwed, no
further review is necessary, Cooper speciﬁéaily states:
| In future parole review hearings tﬁe Parole Board
may avoid the result in the instant case if it clearly
- states in the order denying parole that it considered
the factors outlined in Section 24-21-640 and the
fifteen factors published in its parole form.
| L(_:l_, at 500 | |
’ Thé order is included within the record, and it clearly reveals that the mandatory criteria was
considered and the reasons for the-denial. Thereforé, the order givén to the Appellant stated a
ﬁqdings of fact and cénclusiqn of law. According to Cooper, this is all thét is needed for a lawful
denial of parole, no other information is negded in the record. The Parole Board clearly stated in

its notice of rejection that it considered the statutory criteria and the criteria set forth in Form

1212, which is sufficient under Cooper. Compton v. South Carolina Department of Probation,

Parole and Pardon Services, 385 S.C. 476, 685 S.E:2d 175 (2009).

Furthermore, Appellant believes that he received the required number of votes pursuant to

the Barton decision to be granted a conditional parole. Respondent disagrees. (See page four of
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- 4

the Record on Appeal).

This record has included the proper information for the ALC to make a reasonable
decision regarding the denial of the Appellant’s parole. It is the opinion of the Respondent that
the record on appeal is complete. Therefore, the Résbondeﬁt would resﬁectfully request the Court
to deny the Appellant’s motion to expand the record on appeal.

yt’ully submitted, |
ooy £

() Vet

Tomm ans, Jr. /,
Assis tGeneralnCounsel

South Carolina Department of Probation,
Parole and Pardon Services -

P.O. Box 50666 g
Columbia, South Carolina 29250
(803)734-9220

Attorney for the Respondent

Colﬁmbia, South Carolina.
February 11, 2014

d
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STATE OF SOUTH CAROLINA

7 In The Administrative Law Court
Docket Number 13-ALJ-15-0042
APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services
KENNETH GREEN, #116020 ........................_ e ... APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND ‘ . '
PARDON SERVICES, T TSSOSO UV e, RESPONDENT

CERTIFICATE OF SERVICE

- I, Dawn K. Nlchols Executive Admxmstratlve Assistant to counsel for Respondent;
certify that [ have served the w1thm Motion to Dismiss Appellant s Motion to Expand Record,
dated February 11, 2014, on Appellant by depositing a copy of the same in the United States -
~ mail, postage prepaid, the 11" day of February, 2014, addres‘sec.l to:

Kenneth Green, #116020

Lieber Correctional Institution-SA-29
PO Box 205

Ridgeville, South Carolina 29472

I further certify that all parties required by Rule 540 be %n seied

Dawn Nlchols

Executive Administrative Assnstant
South Carolina Department of Probation,
Parole, and Pardon Services -

P. O. Box 50666

Columbia, South Carolina 29250

&9



THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. 13-ALJ-15-042

Applicant, ., Honorable Carolyn Matthews

VS.

APPELLANT’S MOTION FOR
RESPONDENT’S TO PROVIDE A
CERTIFIED TRANSCRIPT

South Carolina Department of
Probation, Parole and Pardon ‘
Services,

Respondent.

N N N N S N N S S N S S

"l'vhe pro se Appell.zlri.t,_ Kenneth William Green, respectfully moves this Honorable Court for,
an Order for Responc_lent South Cardlina Depa‘rtmentyof Probation, Parole, and Pardon_ Services to.
' provide a Certitied Transcript of Appellant’s November‘29, 2000 Parole Heaiirig to comply with tiiis'-
Court’s February 24, 2014 Order. ln'SLipport of thi‘s‘ motion Appéllant would show this Court the -
following;: | |

1) The record “'iimsi consist of the f‘(illowing: ...(1) the transcripi of the téstimony taken during
the proceeding;” pursuant to Rule 36’(i3), ALJDRP;

-2) That within 30 days after-service Qt‘ the petition, or within time allowed by the court, }the: ‘
agency must transmit to the revie\«\i‘ing court, the original or a certified copy of the entire -
record ot the proceeding under review; |

3) The ALC may require cofreg:_tions to thé record, pursuant to S.C. Code Ann. § 1-23-380(A) .
(3):. | |

4) The transcript ot the November 29, 2000 hearing provided by Respondents as the “Amended .
Record On Appeal,” on i\/lilrch 3, 2014 is not certified and bears no indication of the

individual or entity that transcribed the proceeding;

710



' 5) That transcription of the November 29, 2000 hearing tape by an employee of Respondents is a

¥

conflict of interest and bears certain evident implications of bias where the transcript is not a

- true or complete product of the November 29, 2000 hearing tape and there currently exists. -

A‘,

controversy of the contents and context of the proceedings;

6) That Tommy Thomas, Esq., present during the proceedings, and who listened to the taped ,
transcript, would disagree with the contents of the transcript provided as significant portions
are absent or incorreét; |

7) That Appellant is entitled to a true and correct record upon which a determination czin be
made that Respondent.’s November 29, 2000 decision was arbitrary and capricious, was an
error of statutory authofity, and wrongfully deprived Appellant of his parole and libeﬁS/'.,
interest therein; and | |

CONCLUSION

p a - WHEREFORE, based on the foregomg facts, the Appellant respecttully moves this.

Honorable Court to Order Respondent to Provide a Certlﬁed Transcript of the,l&m% 200D Parole

Hearing Transcript of Appellant and make same part of the Reyord On Appeal, in the interest of

jAustice and due process.

Respectfully submitted,

WW

Kenneth Green
#116020 :
Lieber Corr. Inst. SA-29
P.O. Box 205
Ridgeville, SC 29472

APPELLANT, Pro se
March 11,2014
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. 13-ALJ-15-042

Applicant, Honorable Carolyn Matthews

VS,
APPELLANT’S MOTION TO PERMIT
SUBSEQUENT ADDITION TO THE
RECORD PURSUANTTO

'S.C. CODE ANN. § 1-23-380(A) (3)

South Carolina Department of
Probation, Parole and Pardon
Services, '

t

Respondent.

N N N S N N N N N N N N

The pro se. Appellant, Kenneth William Green,' respectfully moves this Honorab]é Court to"
add the sworn Affidavit of Senator Douglas Je;mings, Jr., to the Record, pursuant to SC Code Ann. |
§ 1"—23-380(A)I(3), (4) and (5). In s/upbort of this niotioin- the Appel_l'ai.lt Would show thif‘. court ther
following: ) |

lv) The Record supplied by Respondents is‘not certified, is unreliable, and is absent of testimony

and/or discussion concerning votes; .
2) The affidavit of Senator Jenﬁings is completely relévant to the issueé before this Court

rega;ding voting practices and procedures'of the Parole Board andthe manner in which votes:

-were collected and reported “in favor of” or “against” during the period encompassing
{ ' '

- November 29, 2000, where Respondents are completely unable to provide this information
necessary for a fair determination of Appellant’s liberty;

3) The aftidavit of Senator Jennings rebuts the procedure implied by Respondents and

substantiates a controversy that must be made part of the Record; and

14



4) South Carolina Code Ann. § 1-23-380'(A) (3), (4) and (5) address issues relateci to the |

' presentation of additional evidence and permits subsequent corrections or additions to the
1 ’ record.

Appellant suggests the inclusion of Senator Jennings; afﬁdavit in the Amended Record On

Appeal in this matter is relevant, would not prejudice Respondent in any manner, and would allow a

fair determination of the proceedings of November 29, 2000.

- CONCLUSION
*’ - WHEREFORE, based on the foregoing, the Appellant respectfully moves this Honorable-
P Court for an Order to include the affidavit of Senator Douglas Jennings, Jr. in the Record before this

Court in this matter.

Respectfully submitted,

W Mv
Kenneth Green '
#116020 . _

Lieber Corr. Inst. SA-29

P.O. Box 205

Ridgeville, SC 29472

APPELLANT, Pro se
March 11, 2014

[ §¥]
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. 13-ALJ-15-042

Applicant, Honorable Carolyn Matthews

VS.
APPELLANT’S MOTION FOR AN ORDER

FOR RESPONDENTS TO PROVIDE THE
SECRETARY’S BOARD MINUTES'

~ AFFECTING PAROLE BOARD VOTING -
PROCEDURES

South Carolina Department of
Probation, Parole and Pardon
Services,

- Respondent.

R N I S N R e e = i

The pro se Appellant, Kenneth William Green, respectfully moves this Honorable Court for
an Order for Réspondeﬁt South Carolina Department of Probation, Parole, and Pardon Services to

provide the Secretary’s Board Minutes Affecting Parole Board Voting Procedures as to “yes” and

“no” votes.being repc_)rted... ’

Respondents have qlleged in their afﬁ’c.iavit of Roosévéltv Hicks and their responsive pleadings
that Parole Board véting procedures were changed for a brief period from reporting “yes” (“in favor |
of”) votes ﬁrst‘, to reporting ;‘IIO” (“against”) votes first. Rgsp;)ndents ail_g:ged this period was during
the time frame when Appellant received votes of 4 - 2». | |

Appellant contends that the burden is upon Respondent to substaﬁtiate tl{e allegation of
procedural change where it is not reporteq in Respondent’s Operations Manual.'

Appeilant begs this Honorable Court for an order for Respondents to érovide:

1)' The Minutes of@ public or Board meeting or proceeding wherelthe sequence of collecting

and reporting “in favor of” and “against” votes was changed between 1999 and 2002; and-

' South Carolina Board of Paroles and Pardons Operations Manual, January 2014

1
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2) The written record(s) regarding the specific votes of Parole Board Members in-attendance at
Appellant’s November 29, 2000 Parole Hearing.
Appellant submlts that these records are- requ1red to be mdmtamed pursuant to Respondent S

Operations Manual, id, CHAIR OF THE BOARD, 2. GENERAL RESPONSIBILITIES, § G.

Minutes, pg. 14; and RESPONSIBILITIES OF THE DEPARTMENT ,S DIRECT()R,,,_AND
STAFF, 7. MAINTAINING THE OFFICIAL RECORDS OF THE BOARD (Original
:emphasis). ' S |
" Appellant fnrther'subnlité that these récords, made;part of the Amended Reeord On .A'ppeal' in

the instant matter, would clarify the issues presently vbef(")re this court for all parties.and allow a just

and equitable determination.

CONCLUSION

WIIERVEFOR‘E,,. based- pn the fo‘rego‘ing, th.e-. Appellzint'r'espec'tfully tn_oves tni's’“ P::I(Inoréple

Coutt for an Order to provide the recolrdsl enumerated_ abe;/e to be made part of the Amended Rec‘or«d
On Appeal, L | | |

Respectfully submitted,

Wﬁw

- Kenneth Green

#116020 / :
Lieber Corr. Inst. SA-29
P.O. Box 205 '
Ridgeville,- SC 29472

S 'APPELLANT, Pro se
March 11, 2014 '

[§%]
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, # 116020, Docket No. 13-ALJ-15-042

s ~ Applicant, Honorable Carolyn Matthews

Vs, '
: CERTIFICATE OF SERVICE
South Carolina Department of
Probation, Parole and Pardon
Services,

Res;)ondent.

The undersigned pro se Appellant hereby certifies that he has sent a true and correct copy

‘e
7

of Appellant’s Motion for C;ertiﬁed Transcript; Motion to Provide Boérd Minutes Affecting
’ Parole Board Voting Procedures, and ‘Motion to Permit Subsequent Addition_To The Record :
Pursuant To S:C.-Code Ann A§ 1-23—380(A)(3) by pﬂlacing’a copy in the U.S. Mail, ﬁrst-clas}s"
postage attixed thereto, this L/_%day of March, 2014, ac’idryessed as follows£

Tommy Evans, Esq.

Office of General Counsel

S.C. Dep’t. of Probation, Parole and Pardon Services '
P.O. Box 50666

Columbia, SC 292501

U Kenneth Green - ‘
#116020
Lieber Corr. Inst. SA-29.
P.O. Box 205

Ridgeville, SC 29472

APPELLANT. Pro se
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kenneth Green, SCDC#116020, Docket Number 13-ALJ-15-042

Applicant,
v | .
MOTION TO DISMISS
South Carolina Department of Probatlon
Parole, and Pardon Services,

Respondent.

v

The Respondent, the South Carolina Department of Probation, Parole and Pardon Services
respectfully submits this motion to dismiss the Applicant’s motion to provide a certified transcript.
The Respondent submits this motlon due to the fact that there exist no transcnpt of testlmony, SO
a certified transcript does not exist. The Respondent w1ll also argue that if the Apphcant wishes a
certlﬁed copy to be mcluded in the record, it is his responsxblhty prov1de one.

PROCEDURAL AND FACTURAL HISTORY

On March 9, 1983, the Applicant was convicted of the offense of murder. Pursuant to South
Carolina law existing at the timé the offense was committed, he was allowed to appear before the
Parole Board upon the service of twenty years. His initial hearing occurred November 18, 1998, |
and upon the eonclusion of this hearing the Board decided to deny the Applicant an opportunity to
be released on parole. Since this initial hearin; the Applicant was allowed to appear an additional
twelve (12) times, each resulting in a denial of parole. |

The Applicant filed a notiee of appeal before the Administrative Law Court. He z;lleges

that he should have been awarded parole at the conclusion of his November 29, 2000 hearing. It is

his position that he received four (4) affirmative votes which would grant parole pursuant to the

1 | ] 7



South Carolina Supreme Court decision of Barton v, S.C. Dept. of Probation, Parole, and Pardon

Services, 404 8.C. 395, 745 S.E.2d 110 (2013).

On February 24, 2014, this Court issued an order for the Ree‘pondent to include within the )
record a transcript from the November 29, 2000 hearmg Smce there exist no official transcript,
the Respondent’s paralegal Dawn Nlchols had to transcrrbe from a copy of the audio tape provided
by the‘Applrcant’s attorney Tommy Thomas.! The transcript was made a part of the record on
March 3,2014. |

Upon receipt of this amended record the Apphcant now request thrs court order acertified :
transcript be made a part of the record The Respondent now moves before this Court to dismiss
the Apphcant s motion to provide a certified transcript. The Respondent arguesr that a certified
transcript does not exist; therefore, it is not required under the rules. of the Administrative Law ' -

~Court. The Respondent wrll further argue that if the Applicant wishes a certxﬁed transcrrpt be made
a part of the record he is responsrble for the hiring, and payment of a certrﬁed court reporter The
Respondent also provides that the audio recording can be provided by the Applicant’s attorney
which is the best evidence available.
| ARGUMENT

- 1. Since no transcript is made of any parole hearing there exist no certified transcript,‘
so this motion should be subject to dismissal. '

The Applicant argues that he should have been provided a certified transcript of his parole
hearing, There exist no certified transcript; therefore, this motion shouldbe subject to dismissal. -
The ALC ordered a transcript be ma_de and provided as part of tne record. All parole hearings are

\

audio recorded, there is never a written transcript of testimony. This is due to the fact that monetary

! The Respondent only kept audio recordings of hearings from 2001; therefore, the original recording of the 2000

hearing was erased.
2 | A



constraints restrict the Department’s ability to hire a Court reporter for parole hearings. The
Respondent’s intent ‘Wwas to abide to the order of the ALC. The only way this could havebeen "
accomplished is for our paralegal to make a transcription of the audio tape prcvided by the
Applicant’s attorney. The Applicant now request a certified transcript, no transcript is ever made
of a parole hearing, so a certified transcript is not available.

. The rules of the Administrative Law Court does not provide that a transcript be certified in
order for it to become a part of the record. The rules provide that a, “transcript of the testimony
taken during the proceeding, if prepared,” must be made a part of the record. Rule 30 SCRALC. |
The Respondent provided a transcnpt to the best of their ability since one was not created durmg
the hearing,. The Respondent argues that if the Applicant wishes to have a certified transcrlpt made
a part of the record, it is his responsibility to make arrangements to with a certiﬁed court reporter
to transcribe the audio tape "The cost of preparing a copy of a transcript shall be borne by the party |
requestmg the transcript. Rule 32 SCRALC |

The Respondent further argues that the rules of the Administrative Law Court excludes any
transcript of parole hearings for two reasons: 1) No statement is ever taken under oath so there - -
exist no transcript of testimony;-2) no transcripts are made at a parole hearings, so no transcripts
are “prepared.” ' : ‘ -

" A transcript was completed by the Respondent and made a part of the record per order of thisl
Court. The Respondent feels sufficient evidence was included in the record for the ALC to make

an informed decision. The Respondent respectfully request the ALC to dismiss this motion.



CONCLUSION
“ Due to the Respondent having provided a transcript per order of this court, and there being
sufficient evidence within the record for the Court to make an informed decision, the Defendant
respectfully requests this motion be dismissed with prejudice.

Respectfully submitted,

Tom vans, Jr.
' Assuggb General Counsel
South Carolina Department of Probation,
Parole and Pardon Services
P.O. Box 50666

Columbia, South Carolina 29250
(803) 734-9220 :

Columbia, South Carolina
~March 19,2014



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 .........c...coooormerrrre s ‘....APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES, ....... et et st e et s se e ee e RESPONDENT -

CERTIFICATE OF SERVICE

‘I,l Dawn K NlChOlS Executlve Administrative Assxstant to counsel for Respondent
certify that [ have served the within Motion fo Dismiss, dated March 19, 2014, on Appellant by
deposmng a copy of the same in the United States mail, postage prepaid, the 19'" day of March
2014, addressed to:

Kenneth Green, #116020

Lieber Correctional Institution-SA-03
PO Box 205

Ridgeville, South Carolina 29472

[ further certify that all parties required by Rule 61;2%&.

Dawn Nichols

Executive Administrative Assistant
South Carolina Department of Probation,
Parole, and Pardon Services

P. O. Box 50666

Columbia, South Carolina 29250

L



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 .......................... e . APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND :
PARDON SERVICES, .......cooiiiiiiiiiiiieeiet e, RESPONDENT

RECORD ON APPEAL

Tommy Evans, Jr.,
Assistant General Counsel

South Carolina Department of Probation,
Parole and Pardon Serviées

P. O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220 '

ATTORNEY FOR RESPONDENT

Le)



INDEX

3



. State of South Carolina :
Department of Probation, Parole and Pardon Services

KELA E. THOMAS .

Director

NIKKI R. HALEY

Governor

2221 Devine Street, Suite 600
Post Office Box 50666
Columbia, South Carolina 29250
Telephone: (803) 734-9220
Fax: (803) 734-9440
www.dppps.sc.gov

4

January 31,2013

Mr. Kenneth Green #00116020
-Lieber Correctional Institution

" P.0.Box 205 '
Ridgeville, SC 29472

RE: NOTICE OF REJECTION

Dear Mr. Green:

Itis my responsibility to inform you, on behalf of the South Carolina Parole Board, that the Board has reached a
_ decision regarding your parole hearing. The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s), prior offense(s), prior supervision
history, prison disciplinary record, and/or prior criminal record, as described in the findings of fact below; (2) the
factors published in Department Form 1212 (Criteria for Parole Consideration); and (3) the factors outlined in
Section 24-21-640 of the South Carolina Code of Laws, the Parole Board concludes that parole must be denied.

You will be notified 30 days prior to your next scheduled parole consideration date.

FINDINGS OF FACT:

Nature And Seriousness Of Current Offense.
Indication Of Violence In This Or Previous Offense
Use Of Deadly Weapon In This Or Previous Offense

Sincerely, : _ : -

Catherine Cooper
Director of Parole Board Support

Y

1/30/2013



THE STATE OF SOUTH CAROLINA
DEPARTMENT OF PROBATION, PAROLE AND PARDON SERVICES
In the 'matter of )

)
Kenneth Green #116020, ) PETITION FOR RELEASE
Petitioner, ) '

)

Now comes, Tommy A. Thomas, Attorney/for Kenneth Green #116020,
petitioning the _Parole Board of and for fhe State of South Carolina for Release.-

1. Mr. Green appeared before this Board on November -29, 2000. At tﬁat
hearing, Mr. Green received four parole vetes and two reject votes (a copy ‘of the
Parole Hearing tape is attached hereto).

| 2. Mr. Green was e,onvicted to twenty (20) years to life and his sentence beganA ‘
| on dctober 26, 1982, |

3. That on July 3, 2013, the South Carolina Supreme Court decided the case of
Thalma Barton v South Carolina Department of Probation Parole and Pardon Service

4. That pursuant to the éupreme Court’s recent ruling in Barton the Petitioner
would respectfully request thét he be released on Parole.

WHEREFORE, the Petitioner respectfully requests that he be released.

o)

omm omas, Esq.
Attome r Petitioner

August 13, 2013

]S



State of Soﬁth Carolina
Department of Probation, Parole and Pardon Services

NIKKI R. HALEY

Governor

KELA E. THOMAS

Director

2221 DEVINE STREET, SUITE 600
POST OFFICE BOX 50666
COLUMBIA, SOUTH CAROLINA 29250
Telephone:  (803) 734-9220
Facsimile: (803) 734-9440
www.state.sc.us/ppp

August 27,2013

Tommy Thomas, Esquire
Post Office Box 88
~ Irmo, South Carolina 29063

RE: Kenneth Green,
Dear Mr. Thomas:

I'am in receipt of your Petition for Release and audio cassette tape regarding Mr. Green. - Our
office of Board Support has reviewed this information and verified the contents of the tape. The
seven members present at this hezllring were Mr. Baxter, Mr. Elliott, Mr. Bellamy, Mr. Hodges,
Bishop Rembert, Ms. Shissias, and Ms. McClain. While all seven members appear to be present
at the hearing, the Chairman indicates that four members voted to reject Mr. Green and two voted
in favor, therefore, the required number of votes were not received and Mr. Green will not be
conditionally paroled pursuant to Barton decision. ‘

Should you have any questions, please do not hesitate to contact me.

Sincergly,
g o

Matthew C. Buchanan
General Counsel

MCB:dn

cc:  Larry Patton, Director of Parole Board Support

%6



STATE OF SOUTH CAROLINA )
‘ ) AFFIDAVIT
~COUNTY OF RICHLAND ) '

PERSONALLY appeared before me, Roosevelt Hicks, who, after being duly sworn,
deposes as follows:

1. I am an employee of the South Carolina Department of Probation, Parole &
Pardon Services where I hold the position of Supervisor in the Office of Board

Support Services.

2. I have personal knowledge of the procedures and laws that apply to the scheduling
"~ and consideration of parole. -

3. ['have reviewed the audio cassette of Mr. Kenneth Green from his hearing held on
November 29, 2000, as well as reviewed all paperwork involved with his
November 29, 2000, hearing. The seven members present at this hearing were
Mr. Baxter, Mr. Elliott, Mr. Bellamy, Mr. Hodges, Bishop Rembert, Ms. Shissias,
and Ms. McClain. While all seven members appear to be present at the hearing,
the Chairman indicates that four members voted to reject Mr. Green and two
voted in favor, therefore, the required number of votes were not received in order
to be conditionally paroled pursuant to the Barton decision.

4, Furthermore, as indicated on the audio cassette tape, the reading of the votes of
four to two meant four votes to reject parole and two votes in favor of parole as it
was the practice of the Board at that time to read the rejection votes first.

J

FURTHER AFFIANT SAYETH NOT.

Hlovsecost A"
Roosevelt Hicks

Supervisor, Office of Board Support Services
South Carolina Department of Probation,

Parole & Pardon Services

SWORN to before me this /J
day of September, 2013

Notaryfublic for South Caroli?/
My Commission Expires: 7/6/4’04//

7



SC Board of Probaton, Parle and Pardon Sarmces
. P D Borx 50666 " M
\’, Columpia. 5C 29250

Lovaitlh b jean /1000 ] 30

Criteria For Parole Consideration \
The South Carolina parole law creates no right to be released on parole, Parole in South Carolina is strictly a matter of privilege or grace. The South Carolina
Board of Probation, Parole and Pardon Services has absolute discretion to grant or deny parole. As such, the publication of these parole criteria in no way
creates an expectancy of release: nor does it bind the Parole Board 1n any way to a favorable Parole decision or establish any presumptions of entitiement to

Critdria For Parole Consideration
inmate-Name

South Carolina Department of Probation, Parole and Pardon Services (

In deciding whether or not to grant parole, the Parole Board considers, among other things, the inmate's record before incarceration as wel| as during
incarceration. The record itself is prepared through investigations conducted for the Parole Board. and it becomes a part of the inmate's parole file These files
are maintained by the Department of Prooation, Parole and Pardon Services ang are, by the statute, privileged and confidential. The conﬁdenuamy of the
parole file is far reaching; inmates themselves have no right to inspect the contents of ther files |f the :nmate thinks his/hér file is somehow incomplete or
containg some error or other inaccuracy, he/she must nolify the Board of the specific error or inaccuracy. The Board will investigate the nquiry and notify the
inmate of the action taken. .

Inmates do, however, enjoy certain rights in the parole process The inmate has the right to appear at his parole hearing. If the inmate fails to appear, the
Board may decide his/her case in absence. The inmate has the right to be represented by an attorney; however, he/she has no right to have an attorney
appointed if he/she cannot afford one At the hearing, the inmate has the right to present witnesses and evidence on his/her own behalf, but an inmate does
not have a right to confront witnesses. .

in deciding whether or not an inmate should be granted parole, the Board or Panel of the Board exercises its absolute discretion to the limits allowed by state
and federal law. The discretion of the Board or panel aims at protecting the best interest of both society ang the inmate being considered for parole. In its
concern for the protection of society’s and the inmate's best interests, the Board or Panei deliberates upon the “reasonable probability” that an inmate will not
again violate the law, if parole is granted. When deliberating upon the feasonable probability that an inmate will not again violate the law, the Board or Panel
weighs the factors listed below. The Board or Panel, in its absolute discretion, also considers any other factors not listed below which it considers reievant in'a
particular case.

1. The risk the inmate poses to the community,

2. The nature and seriousness of the inmate's offense, the circumstances surrounding the offense, and the inmate's attitude toward it;
3. The inmate's prior criminal records and his/her adjustment under any previous programs or supervision:

4. The inmate's attitude toward his/her family, the victim, and authority in general,

5.

The inmate's adjustment while in confinement, including his/her progress in counseling, therapy, and other similar programs designed to encourage the
inmate to mprove himself/herself: 7 ‘ .

The inmate's employment history. including his/her job training and skills and his/her stability in the work place,
The inmate's physical, mentai and emotional health; ’
The inmate's understanding of the cause of his/her past criminal conduct:

© ®» N oo

The inmate's efforts to solve his/her problems, such as seeking treatment for substance abuse, enrolling in academic and vocational education courses,
and in general using whatever resources the Department of Corrections has made avadable to inmates to help with their problems:

. 10 The adequacy of the inmate's overall parole plan This includes inmates fiving arrangements, where he/she will live and who he will live with; the

character of those with whom the Inmate plans to associate in both his/her working hours ang his/her off-work hours: the inmate’s plans for gainful
employment;

1. The willingness of the community into which the inmate will be released to receive the inmate;

12. The willingness of the inmate’s family to allow him/her to return to the family circle,

13. The attitudes of the sentencing judge, the solicitor, and local law enforcement officers respecting the inmate's parole,
14 The feelings of the victim's family, and any witnesses to the cnme about the release of the inmate:

15. Other factors considered relevant in a particular case by the Board.

regulation of the South Carolina Department of Corrections before satistying the stated conditions to make hisg parole effective. the Board may rescind the
inmate's parole and treat the case as though parole had been fejected In other cases, the Board may feel it needs more time to form its decision. .In such
cases, the Board may simply take the parole consideration under advisement and reschedule it at a later date Similarly, the Board may postpone a parole

After rejection for parole, fhe procedure of scheduling of rehearnng is as foliows

1. An individual serving time for a violent offense defined in §16-1-60 of the Soum_Caroh‘na“Codenf._LaWS,_lQZS will be reheard for parole two years
following the date of parole rejections Applicable legal exceptions may ailow for a one year hearning,

2 An individual serving time for a nonviolent offense defined in §16-1.70 of the South Carolina Cade of | aws 1976 will be reheard for parole one year

following the date of parole rejections )
| . RS

Form 1212 Revision A March 18, 2002 (Stock)

Mictahutinn WA~ A .-~



STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 .........cccoooooi e APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND .
PARDON SERVICES, ........... e RESPONDENT

CERTIFICATE OF COUNSEL

The undersrgned cemﬁes that this Record on Appeal complies with Rule 610f the Rules of
Procedure for the Admmlstratlve Law Court and contains all material proposed to be included
in the Record on Appeal by all of the partles and not any other material. »

ey L

Tomm EvémsLJ/r . /
Assist eneral Counsel

South Carolina Department of
Probation, Parole and Pardon Services
P. O. Box 50666

Columbla South Carolina 29250
(803) 734-9220

October 8, 2013
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STATE OF SOUTH CAROLINA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042

APPEAL OF FINAL DECISION
Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 .........coovvivioeeeeiereeeeeeceoeeeoeeee oo, APPELLANT

S.C. DEPARTMENT OF PROBATION, PAROLE AND :
PARDON SERVICES, ......ocviiriiieieiesinssictee e RESPONDENT

'CERTIFICATE OF SERVICE

I;, Dawn K. Nichols, Executive Adminilstrative Assist‘ant tol counéel for Respondent‘ :
certify thdt I have served the within Record On Appeal dated October 8, 2013, on Appellant by
depositing a copy of the same in the Umted States mall postage prepaid, the 8" day of October
2013, addressed to:

Kenneth Green, #116020

Lieber Correctional Instltutlon

PO Box 205

Ridgeville, South Carolina 29472-0205

I further certify that all parties required by Rule61 to be serye szl)een served.

s //&)

Dawn Nichols

"~ Executive Administrative Assnstant
South Carolina Department of Probation,
Parole, and Pardon Services

oy P. O. Box 50666
VAN Columbia, South Carolina 29250

gRus q90



STATE OF SOUTH CARQL[NA
In The Administrative Law Court
Docket Number 13-ALJ-15-0042
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Department of Probation, Parole, and Pardon Services

KENNETH GREEN, #116020 ......c.ocooiiimiin i) APPELLANT

S.C. DEPARTMENT OF PROBATION PAROLE AND
PARDON SERVICES ................................................................................ RESPONDENT

AMENDED" RECORD ON APPEAL

Tommy Evans, Jr.
Assistant General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P. O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

ATTORNEY FOR RESPONDENT
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November 29, 2000 Parole Hearing of Kenneth Green, #116020

«

Board Members Present: Chairman, David Baxter; JP Hodges; Orton Bellamy; Jay Elliott; Sanco Rembert;
June Shissas; and Marlene McClain

Gwen Bright (Board Liaison) — Good morning Susan, Case Number 37, Kenneth Green, we have
opposition in this case, the victim’s son.

Chairman- Kenneth Green.

Mr. Green- Yes, sir.

Chairman- Other than your attorney, who came in with'you please.

Mr. Green- My father, James M. Green, Sr., my brother, Jamgs M. Green, Ir., and his wifé Tina Green.
» Chairman-‘leouId you like for Mr: Thdmas to go ahead and present your case?

Mr. Green- Yes sir, if.you don’t mind.

Chairman- Go ahead

. Attorney Tommy Thomas- All right, Mr. Baxter, members of the Board, good morning. This is Kenneth
Green. Kenneth'is 40 and he is serving for a murder charge. He has a life sentence received at trial. This
is the first time that he has ever been in prison that | am aware of. He has served eighteen years and one
month. He had a minor prior record, I think he had a forgery charge and a driving under suspension. He's -
had 2 disciplinaries that | know of since he’s been in the system. One in 87 and one in 88. He is in
minimum custody. He has worked outside of the fence from 1987 to 1999 for ten years and the only
reason they moved him, of course, was when Mr. Moore came in and changed the policy it was not for
disciplinary reasons. He got his GED in the system and was a ninth grade graduate prior to that. He has
worked on an associate arts degree. He has a job with a lumber company and would be living with his
dad in Summerville. It is my understanding that the co- defendant that he had in this case was released
on parole in 1994. He has a tremendous amount of support in the community. Numerous petitions from
folks. Also letters from a lot of different people in the area. Kenneth was not the individual in this
case..... um the victim in the case was shot and killed. Kenneth had some knowledge that the co-
defendant was going to rob this gentleman and what he thought was that he was going to get some
money out of this and he was 21 years old at the time. The police couldn’t really determine who was the
shooter. They cut a deal with the co-defendant. The co-defendant for preferential treatment testified -
against Kenneth and that’s why they had the trial with-Kenneth saying he was the person who killed this
gentleman. He was involved because he knew there was going to be a robbery but he was not the
person who was the one who actually pulled the trigger. Um ... Kenneth’s family is here. | knew they
wanted to speak on his behalf and then Kenneth would like to address the Board.

t | 93



Chairman- Ok, go ahead pleasé.

James M. Green, Sr. - I'm Kenneth Green’s dad. Since Ken’s been incarcerated, he’s told me many a

times that he feels great remorse for this. He’s taken a lot of the courses and everything that you people

have had to offer him. He graduated out of Clemson through the Horticulture Class that he had and all

these other courses. If he should make parole, which | hope he does, I've talked with Sheriff Nash and he

said he has no problem what so ever with him coming back to the county. Also his Sunday school -
teacher which is William ................, US Senator. He used to teach him in Sunday school and he said he

~ would more than welcome him back in the community. | thank you.

Chairman- Anybody else?

James M. Green Jr., - Yes sir. 'm James M. Green, Ir,, Kenneth's brother. Uh.. the years my brother’s
been incarcerated, he had showed remorse. That was a very grave and saddening thing happen. He
has.... the way | feel honestly in my heart ... He's taken all the courses everything the institutes have-
gave to offer him. He would be a tremendous support back to the community and my father and myself
as well. Uh... the victims... the victim’s son I've talked with. They’ve showed me that they at the time
wouldn’t have any problem with Ken coming back into the community. They might have changed a little
bit over that .... You have a petition in front of you that we filled out. At the time, they said they weren’t
going to do it but I believe they’ve put one out now. | just hope Ken makes parole this time and is able to
come home sir. ' ' '

. Chairman- OK. All right one more person.

Tina Green- Hi, I'm Tina Green. 'm Mike’s wife. | just want to say I've only known Ken for a short time. |
didn’t know him prior. t met him the last three years being married to Mike and | have seen remorse
he... um.... is respectful to his father, his brother, he loves them very much. | have lived in the
Charleston surrounding area all my life. My family is in Charleston and we would welcome him back into
the community with open arms. '

- Chairman-OK. All right. Kenneth, what do you want to tell us today, sir.

Kenneth Green- Ladies and Gentleman, first and for most, | would like to apologize sincerely to the
family and friends of the victim and also to the family .. my family and friends for all the hardship and
pain and sorrow this crime has caused but since my incarceration, i've tried to do everything. Tried to
stay out of trouble. I've kept numerous jobs. The classes they've offered, I've taken every one of them
some of them I've taken twice and three times to try to improve the quality of my life to try understand
or have a better understanding of how the world works. | have plenty of community support if | were
am released which I'm hoping for. I've had numerous jobs with Clemson University. | got a degree their
the Horticulture Program Master Gardner Program where | served 40 hours community service hours on
the street. They had A custody for numerous years until like my lawyer said, they took that away from
us. But I've hardly been in‘any trouble since I've been in. | would really like to make parole. | just
appreciate all the concern ..... consideration y’all would give me to go home.

Chairman- All right. Thank you so much for your comments.

Board member- you actually have a degree in Horticulture?
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Kenneth Green- Yes sir. | have a'degreg in Master Gardening from Clemson Extension Uniyersity. 4
Chairman- OK. Step outside sir we’ll let you know something.

Tommy Thomas- Thank you very much.

Chairman-Let’s see your votes. | don’t see any we might want to hear from the victims.

Gwen Bright- We do have a pgtition. Several hundred names opposing parble.

Chairman- You all are here to oppose the parole of Kenneth Green?

{Victims) Yes sir,

Chairman- Ok, can you state your names for the record. “

(Victims)- John Cattles, Sh.irley Cattles Ward.

Chairman- We haven’t made a final decision on this case.yet so we're wondering if anyone would like to
make a statement please.

John Cattles- Yes,.| would. My name is John Cattles. I'm the oldest son and I'm he're to just ........
Board Member- Speak a little louder please.

John Cattles- I’'m here to deny parole of Kenneth Gréen I speak for my several brothers and sisters. At -
the sentence, | was there and the Judge said he wouldn't be eligible for 20 years there’s some kind of
litigation.that allows him to come up before then. Kenneth Green shot.my father in cold blood through
the windshield of the car with a double buck shot gun...that’s cold blood for just a few dollars. My father
was a good man justas ) am. He would have given the man whatever assistance he needed. Then he left
him there on the side of the road and Kenneth Green and no time has contacted anybody in the family
to express any remorse. | also fear for my family if he's released cause we live on the same proximity
and my brother has talked to Kenneth’s father and his brother and they don’t want him up cause he’s
always been a bad-boy, a trouble maker so what | ask is to keep him in prison where he belongs cause |
see a volatile situation if he’s released.

Chairman- All right, mAam, would you like to say something?

Shirley Cattles Ward- Yes, we just recently lost our mother in January and you know how your life goes -
before you well she was still calling for daddy when she died and | agree with my brother, | don’t think’
he should be out.

Chairman- OK, we thank you so much for your comments. If you will step outside, we will let you know
something.

Board member- Have you voted yet?

Chairman- OK, let’s see our votes please. OK. Kenneth William Green is rejected by a vote of four to
two. Number 1, 2, 3 and 4.

Hearing Concluded.
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