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STATEMENT OF ISSUE ON APPEAL

1. Has the Administrative Law Court erred affirming the Appellant’s failure to prove
the South Carolina Department of Probation, Parole and Pardon Services unlawfully
denied his parole on November 29, 2000?

2. Has the Administrative Law Courf erred in ruling that the Appellaﬁt failed to provide

substantial evidence proving he was granted parole; regardless of the Courts
misinterpretation of statements made by the chairman at the conclusion of the Board
hearing? ' : '

3. Has the Administrative Law Court exercised élearly unwarranted discretion in failing
to admit evidence submitted by the Appellant? '



STATEMENT OF THE CASE

On October 24, 1982, the Appellant along‘ with his co-defendant were drinking in a bar in
Summerville. While there, they observea tﬁe victim reveal a lot of cash to pay fo-r his drink prior
to leaviné. The victim got into his truck, and was folloWed by both defendants. They proceeded to
force the vicftir’n off the road along highfva"y 165. After making the victim stop, the Appellant while |
armed with a shotgun, shot the victim in the head kil‘lir'lg him instantly. The Appellant then i)foceed
to remove twen;ty ($20._00) in cash and another shotgun from the vjctims truck. They dumpéd the
body on the side of the road Whére it was found by the v-ictirn’s family the ne’xt. day.

At the conclusion of their investigation, the authorities arrested the Appellant and his co-

defendant charging them both with the offense of murder. On March 9, 1983, the Appellant

appeared before_fhe Honorable John Hamilton Smith for this offénse. Upon‘ conclusion of this
appearance; the Couﬁ sentenced the Appellant to a term of incarceration for the remainder of his
natural life. At the time the Appellant committed'this offense, South Carolina law allowed a personi
serving a life sente'ncev for n;ufder parole eligibility- upon the service of twenty (20) yeafs.

The Appellant made his initial appearancé before the Board on November 1 8,1998.! Upon

‘the conclusion of this hearing the Board decided to deny parole. Since this initial denial the

Appéllant has appeared before the Board an additional twelve (12) times, each resulting in a denial
of parole. His most recent heéring occurred on March 5, 2014. Parole was denied due to: 1) the

nature and seriousness of the current offense; 2) an indication of violence in this or a previous

" offense; and, 3) ause of a deadly weapon in this or a previous offense.

- The Appellant decided to file a notice of appeal before the Administrative Law Court

| (ALC) regarding the rejection occurring on November 29, 2000. In that appeal the Appellant

* ! Due to good time credits the Appellant became parole eligible:upon the service of fifteen (15) years.
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alleges he received four (4) affirmative votes, which pursuant to the South Carolina Supreme Court
decision of Barton v. S.C. Dept. of Probation, Parole, and Pardon Services, 404 S.C. 395, 745
S.E.2d 110 (2013), would be sufficient to be granted parole. While this appeal was pending, the
Appellant ﬁled a motion to expaﬁd the record. (R.p.60-p.61). Within _tﬁis motion, the Appellant
requested the affidavits of Senator Doug Jennings and former Board member Marlene T. McClain,
as well as a certified transcript of the parole hearing, be made a part of the record. The ALC denied
fhg Appellant’s motion due to the information not being related to the Appellant’s parole hearing.

(R.p.7). The ALC did however, order a transcript of the November 29, 2000 hearing be included

“in the record. Despite there béing no court reporter at the hearing, the Respondent did transcribed

the hearing from the available audio tape, and provided it to the Court. (R.p.93-p.95).

Upon review of the briefs submitted by eac‘h party; the ALC issued its order on March 21,
2014. (R.p.1-p.5). Within this order, the ALC decided that the burden of proof rests upon the party
challenging the decision of the agency. She ruled'that the Appellant failed to provide sufficient
evidence that four votes were mad¢ in favor of parole at his November, 2000 hearing. Since the .
Appellant failéd to reveal sufficient evidence supporting the allegation of him receiving four
affirmative vdtes, the ALC affirmed the decision of the Department. Upon receiving this decision,
the Appellant filed a notice of appeal before thc South Carolina Court of Appeals. Within this
appeal, the Appellant alleges that the ALC mi'sinterpreted the record in finding the Appellant failed
to réceive four afﬁrmative votes; and, erred in not allowing the Appellant to expand the record.

In response, the Respondent will argue that the ALC was correct in affirming the decision
of the Department. This is due to the fact Appellant failed to introduce sufficient evidence proving

C

he received the four votes needed to be granted parole. The Respondent will also argue that even

though the ALC was mistaken as to what the Chairman meant when he mentioned the numbers



that correlate to the reasons for denial, and not Board votes; the reason for affirming the decision
of the Department‘ was correct purs;uant to Seuth Carolina law. Lastly, the Respondent would
argue that the decision of the ALC .not to expand the record was correct, because the requested
items were either unavailable or not relevant. The Final Brief of the Respondent defending the
above referenced positions follows.

ARGUMENTS

1. The ALC did not err in deciding that sufficient ev1dence was not presented to reverse
the decision of the Respondent.

The Appellant argues that he received four affirmative votes at the conclusion of his
November, 2000, hearing; therefore, he shoutd have been granted parole pursuant to the Barton
deciéion. At the time the Appellant committed »this offense South Carolina law stated:

| The Board may issue an order authorizing the parole which shall be

signed either by a majority of its members or by all three members

meeting as a parole panel on the case, ninety days prior to the

effective date of the parole.
S.C. Code Ann. §24-21-645(Supp. 1984). N
As part of the Omnibus Criminal Justice Improvement Act of 1986 additional language was added
to state, “at least two-thirds of the members of the board must authorize and sign orders authorizing
parole for persons convicted of a violent crime as defined in Section 16-1-60.” S.C. Code Ann.
§24-21-645 (Supp. 2012). In Bérton, the South Carolina Supreme Court decided that requiring an
inmate convicted prior to 1986 a two-thirds vote in order to be granted parole is a violation of eg_
post facto. Barton, at 419. The Appellant alleges that due to the Barton deeision, the Board vtolated

the law by requiring a two-thirds vote for his release. He maintains that he received the required

majority allowed under Barton; therefore, he should be awarded parole. -



In Barton, the Appellant, Thalma Barton, was sefving a life sentence for the offense of

'murder. She appeared ‘bef(.)re the Parole Board on January 8, 2012, and of the six members present,

four voted in the affirmative to release Ms.‘ Barton on parole. /d., at 399. The existing laws requiréd
a two-thirds vote of all seven (7) members, so the Board determined Ms. Barton fa'iled'to re;eivé
the required number of votes to be released on parole. Upon receiving the order of denial Ms.
Barton appealed. The South Carolina Supreme Court decided that since the law existing at the time
of the offense required a majority, to deny parole with a majority in favor of parole Would be a
violation’ c;f ex post facto. A measure is an ex post facto law, when it retroactively ‘alters the
definition of a ¢rime or increasés the punishment for a crime. Barton, at 403

Unlike Barton, the Appellant never provided sufficient evidence revealing he received the
required number of votes tb be released on parole. The burden is upon the Appellant to prove this
fact. In administrative proceedings the general rule is that én Appellant for relief, or privilege has
the burden of proof and thé burden of proof rests upon who files a claim with an administrative

agency to establish that required conditions of eligibility have been met. Leventis v. South Carolina

 Department of Health and Environmental Control, 340 S.C. 118, 530 S.E.2d 643 (2000).

The Appellant revealed to the ALC two affidavits, one from his father, the other his brother.

" (R.p.26-p.27). These affidavits stated that the parole examiner stated to them, the Appellant

received four affirmative votes. These affidavits were signed on November of 2013, some thirteen
(13) years after the hearing occurred. The Appellant does not reveal a statement from any Board
member supporting this assumption, or a statement from parole examiner Cindy Smith, who still

currently works for the Department. Within his brief the Appellant accuses the Respondent of not

~ proving he has received four affirmative votes. The Appellant argues that the Respondent fails to

garner an affidavit from parole examiner 'Cindy Smith. The burden of proof falls upon the



Appellant to reveal he received four affirmative votes. As long as the Appellaﬁf cannot present .
sufficient substaﬁtial evidenc,e‘ fevealing that he had received the required number of votes, the
correct decision of the ALC is to affirm the decision of the Respondent. The findings of the
administrative agency are presumed correct and will be set aside only if supported by substantial
evidence. McCraw v. Mary Black Hospita], 350 StC. 229, 235, 565 S.E.2d 286, 289 (2002).

The Appéllaﬁt argues that he has proven he received four votes in the affirmative. The
e?idence he has revealed is either not substantial, or not relevant. The Appellant presented two
affidavits signed thirteen years after the hearing from his father and brother, two individuals with
an obvious bias. In reviewing the entire record, thié cannot be considered substantial evidence.

Substantial evidence is not a mere scintilla of evidence nor the evidence viewed blindly from one

side of the case, but is evidence which considering the record as a whole, would allow reasonable

minds to reach the éonclusion that the administrative agency reached or must have reached in order
to justify its action. Law v. Richland Cdunty School Dist. No. 1,270 S.C. 492, 243 S.E.2d 192
(1978). The Appellant wishes the Court to look at the evidence from his side only. This shouid not
occu}; the eviden.ce must be looked at as a whole. In reviewing the entiré record, the evidence has
not revealed the Appellant received four affirmative votes. Since he failed to meet his burden of
proving that he received four votes for parole, the ALC was ébrr,ect affirming the decision of the
Respohdent.'

The Resﬁondent feels that the Appellant haé failed to show he has received four votes in
the affirmative so he is not'e'ntitled to Parole. This is a question of fact and the Court cannot
substitute its judgmenf for that of the agency as to the Weight of evidence on questions of faét.

Larkv. Bi-Lo, 276 S.C. 130, 132,276 S.E.2d 304, 305 (1981).



2. Though the ALC misinterpreted the record, the Court’s reasoning to affirm the
decision of the Respondent is lawful.

T\he Appe‘llant. argues that the ALC based t.heir ruling on a misinterpretation of the vote. The
ALC interpreted the reasons for denial as vote counts; how'evér, the reasoning for affirming the
Respondent’s»deci'sion was correct. Within the order it was determined by thé ALC thét‘the
Appellant has the burden of proving he received four votes in the affirmative. He has not shown
any substantial evidenée, nor hés any been revealed, that the four to two vote was him receiving
four affirmative Votgs. According to the ALC they cannot reverse or modify an agency decision
unless substantial rights of the Appellant have been prejudiced because the decision is clearly
erroneous in view of 'ghe substantial evidence on the whole record, arbitrary, or affected by an error
of law. S.C. Code Ann. §1-23-380(5)(Supp. 2012).

The Court ruled that the substantial evidence provided in the record does not reveal the

" Appellant received four affirmative votes. The fact the Appellant received four votes in the

affirmative was never mentioned by the éhairman. Actually the record reveals that the decision
was made prior to the victims inaking their statements.. If thé Appellant was one vote away frbm
being granted parole, it is reasonable to assume that some deliberation betWeen Board members
would have been conducted. In reviewing the transcript this was never done. The board acted as-
though the vote waé four to two against instéad of in favor of parole. The chairman announced the _
final decisioﬁ with no Board deliberations. A reasonable person cquld détermine that the four vofes
were for denial not affirmation. Since the record has not revealed sufﬁcien;[ substantial evidence
that he recéived the votes necessary to be released on parole, the ALC made the proper decision

affirming the decision of the Respondent.



S,

The Appellant ar‘gue.s that the ‘AL(il erred in. rélying on a questionable and potentially
inaccurate record. The Appellant never revealed to the Court what was questionable or inaccﬁrate
within the transcript. Due to the fact court reporters are névef present at parole hearings, this cannot
be considered an official transcript. The éoun was made aware of this, and still ordered a transcript

be made a part of the record. Since no court reporter was present at the Appellant’s hearing, the

¢ only way the Court’s order could be honored is by someone transcribing the statements from the

recording. That transcript was provided, and stated each word spoken during the hearing. The
Appellant has never raised an objection as to what was placed in the transcript. He disputes that
an “official transcript” was never provided, which could not be done because one does not exist.

3. The ALC was lanul in the denial of the Appellants motion to add additional irrelevant
or non-existent items in the record. '

The Appellant argues that the ALC exercised-clearly unwarranted discretion in failing to aliow
the Appellant to add additional requested evidence into the record. Prior to the final order being
released on this matter, the Appellant filed a motion to éxpand the record. Within this motio‘n the
Appellant ‘requested affidavits of South Carolina State Senator Douglas Jennings and former
Parole Board member Marlene T. McClain be inclucied in the record. (R.p.60-p.65). These
éfﬁdavits were written relating to the Parole Hearing of Gene Ray Richardson, not the Appellant.
The Appellant also requestqd that an official transcript and the Board Secfetary’s ‘hearing notes

also be made a part of the record. It was later explained to the ALC that since a court reporter is
never present at a parole hearing, an “official transcript” does not exist. Hearing notes from the
Board secretary also does not exist. The ALC later determined that the afﬁdavitsiwere irrelevant
and cannot be made a part of the record; however, she did order a transcript be made part of the
record. The -Respondent followed the order of the Court and provided a transcript, although it was

not an official transcript of the hearing.



The Appellant argues that the ALC violated South Carolina law by not allowing these items to
be made a part of the record. According to the South Carolina Code of Laws:
If a timely application is made to the court for leave to present
additional evidénce, and it is shown to the satisfaction of the court
that the additional evidence is material and that there were good
reasons for failure to present it in proceeding before the agency, the
court may order that the additional evidence be taken before the
agency upon conditions determined by the court.
S. C.I Code Ann. §1-23-380(3)(Supp. 2013)
The Appellant made this application and the-ALC took it into consideration; however, most of the
evidence the Appellant asked to be placed .in the record was either irrelevant or did not exist. The
Appellant made the request, and pursuant to the statute the Court “may” order the additional
evidence be taken; however, the inclﬁsion of this evidence is not maﬁdatory. It still remains up to
the Court 'to determine if this i'nvformatvion’ is relevaﬁt. The dénial by the ALC to include the
evidence was lawful pursuant to South Carolina law. |
The ALC sits as an Appellate Court in matters reg‘arding a decision by the Department
relating to an inmate’s parole. The Administrative Law Court has jurisdiction to hear a defendant’s
appeal from the Department of Probation, Parole, and Pardon Services. Furtick v. S.C. Dept. of
Probatior?, Parole and Pardon Services, 352 S.C. 594, 576 S.E.2d 146 (2003). The ALC cannot
review items that were never made a part of the record in the initial hearing. In order for an issue
to Ee preserved for appellate review, it must have been raised and ruled upon by the trial judge;
issues not raised and.ruled upon in the trial court will not be considered on appeal. State v. Dunbar;
352 S.C. 594, 576 S.E.2d 146 (2003). The affidavits and the Board minutes were never a part of
his initial appearance before the Board; therefore, the ALC was correct in denying the Appellants

motion to expand the record. The review must be conducted by the court and must be confined to

the record. The ALC found that these items afe not relevant; however, the Court did order a



transcript of the audio recording be made and included in the record. This order was followed; and -
the transcript was made part of the record. The contents of the transcripf were never subject to

objection by the Appellant. This action by the ALC was perfectly legal pursuant to South Carolina

law. In cases of alleged irregularities in procedure before the agency, not shown in the record, and

established by proof sétisfactdry to the court, the case may be remanded to the agency for action
as the court considers appropriété. S.C. Code Ann. § 1;23-3 80(4)(Supp. 2013). |

The Appellant wishes to make an offer of proof to be able to include items on the record
that have been previously determined not admissible. An offer of ﬁtoof should be made at the
initial hearing and not at the appellate level. Since this information was not brought before the
Board or is relevant to his case, it coﬁld not be made a part of the record.

The Appellant failed tb reveal td the ALC sufficient substantial evidencé that provides the
four affirmative votes needed to be granted parole; 'v_vas feceived by the Appellant. Even though -
they misinterp;eted the language of the Chairmah, 4the decision of the ALC did follow South
Carolina law. Due to fhé Appellant’s.inability to prove that he received four affirmative votes the

Respondent will respectfully request the decision of the ALC be afﬁrrﬁed.



'CONCLUSION

Based on the foregoing reasons the Respondent respectfuﬁy requests that the decision of

the Administrative Law ‘Court afﬁrrning‘thé decision of the Department be upheld.

Columbia. South Carolina

Octobet 2%, 2014
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