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APPELLANT’S STATEMENT OF ISSUE ON APPEAL '
“Whether the trial court erred in refusing appellant's requested jur'y instruction that he had no duty N
" to retreat because appellant was inside his hpme ‘when he was attacked. by. the decedent, a -

boarder in his house?

~_ RESPONDENT’S COUNTER STATEMENT OF ISSUE ON APPEAL
E Whether thc tria.l court abused its discretion in refusing to instﬁﬁct the Appellant,' who wasﬁavn
" invited g‘hest and landlord of the victim, had no duty to retreat from the premises of the victim

when Apbel‘ian’t entered the'réntcd-bedroofn of the victim to discuss the .Vic'_tir.r'i’s eviction from R
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STATEMENT OF THE CASE

In'Fébruary of 2017, a Charleston County Gfand Jury indicted Appellant, Henry James

Fiékling, Jr., for murder. (R. p 535-36.) Appellan'ﬂt proceeded to a jury trial on March 1‘2,“2018, _ o

“b‘ef_ore the Honorable J.C. Nicholson. (Transcript% March 13,72018.) Appellant was represented -

* by Jason K‘i'ng,. Esquire, and Nicholas D’ Angelo, Esquire. (R. p. 1.) Assistant Solicitors Richard - -

» Waring and David Osbor_nc, of the Ninth Ciréuit Solicitor's Qfﬁ’c__e,f _reprcsented the State. (R. p.  R

" The jury found Avppellan‘frguilt'y of murder. (R. . 532,'lihés' 17-20.) Judge Nicholson
senténced A;;pell'ant to life imprisbnment»vx_?ithout' the _pOSsibility.c.)f.pqrole.. (R. p’.’ 533, lines 4-6:)

Thisapp_ealnfollowns'.‘ A : ) N .



STATEMENT OF FACTS
'Henry Fickling, Jr., and his common law wife Allura Boyd lived in a trailer’ in:North
‘Charleston (R p. 62, lines 10 — 24.) Frckhng did not own the trailer outrlght but pard $200 a
" month toward the purchase from a “lady” and performed servrces in exchange for rent (R.p.
385 lme 22 p 386 line 3.) Frcklmg rented out two of the rooms in the tra1ler to separate

tenants — Jarme Lunney and the v1ct1m Jeff Shrver (R p. 62 line 25 — p. 63, lrnc 22) Even' )

| though hls own rent for the traller was $200 a month Flckhng charged hrs tenants hlgher SR

amounts of money for therr rooms -; $250 - $350 a month for Shrver and $420 a month for
:Lunney (R p. 386 lmes 6- 18 ) Shrver moved in the trarler in July of2016. He was an alcohohc
| whio was 1ntox1cated most of the t1me (R o 63 line 4 p 64 l1ne 13) Shlver was usuallyﬁ
-unsteady' on h1s feet and hrs speech was slurred (R p 64 lmes 11 24) On some - occas1ons
-Shrver would urmate on hrmself 1f he could not make it. to the bathroom (R p 65 hnes 5 10 )_ |

. 'f LR
;Shrver s alcohol abuse also resulted in “his havmg selzures (R p. 65 lmes 11- 20)

AN

Fickling WOuld often obtam the'alCohol for Shrver Shrver would give Flckling money . )

,_and the use of h1s car and F1ck11ng would buy hqueur drmk mrxes and crgarettes F1cklmg was . o

-not however authorrzed to w1thdraw money from Shlver s account (R p- 66, lme ll = p. 67‘

line l4) Surve1llance v1deos captured Flckhng usmg Sh1ver s card to w1thdraw cash from an

: ATM (R p 67 line 15 =D 68, lme 25) Frckhng made some susprcrous purchases bcfore -

-,,Sh1ver s death buymg a moped a laptop, and large amounts of. food for the1r pets. (R. p. 69, ..

" lines l 6.) In the days before Shiver’s death Shlver asked his wife to change the Wi-Fi internet
password S0 that Shiver could not go online tgch_eck his bank account balance. (R. p. 70, line 18

=p.71, line 6.)



On tl/remorning“of\ the murder, “S'hiver was .into.xicated again, according to AlluraBoyd.
“(R. p. 72, lihes /9-20) Shiver aslced B'oyd what was Wrong with the lnternet-because he was-
-"unable to ~go onllne (R p 72, llnes 16- 22) Boyd told Flckhng Sl’llVCI‘ had asked about thel
internet, and Frckllng told his w1fe “he would take. care of it.” (R p. 73, lines 2-5. ) Boyd stayed: .

[

in her bedroom for most of the day, workmg and taking a nap Whlle she was napplng, Flckllng‘
'entered the bedroom and prcked up a. crowbar and a combrnatlon taser/ﬂashllght tool :
- ‘acc1dentally sh1n1ng the l1ght in Boyd’s eyes and waklng her. (R p. 73, hnes 15-24.) Frckllng left -
:'the room and Boyd went back to sleep (R p. 75 11ne 7. ) | - | |

Boyd awoke later that aftemoon at 2: 30 pm. Frckhng had changed clothes and was dorng
Elaundry (R. p 75, llnes 7 15 ) Frckhng then approached hlS w1fe and told her to concoct a story-" o

| i'_1n Wl’llCh the two had left the trarler to go r1de on-the moped to go see the- U S.S. Hunley The two_

f»would cla1m that as they were leav1ng the traller a Vrsltor arrlved to see: Shlver and the two left: " -

-'ithe men 1n51de together (R p 75 11ne 18 p 76 hne 2 ) Frckllng told hlS w1fe to 1nforrn anyone"; -

"susp1c1ous that Shrver suffered from selzures (R.p. 76; lines 19 22) F1ck11ng handed Boyd -

'Shlver s deb1t card and 1nstructed her to call the automated number to check the balance on the
| 'rﬁcard (R p. 76 llnesl 8. ) Frckhng also handed Boyd Shlver S laptop (R.p. 77 line 22 P 78
line 6) As Frckhng was domg the laundry, Boyd heard h1m mumble' “f krlled h1m over and
over agaln (R . 76 lines 9 18 ) Flckhng did not say anythmg to hlS w1fe about Sh1ver attacklng‘ .
h1m or being’ afraid for his life and he had no vrs1ble 1nJur1es (R. p 77 llnes 8-21. ) Nelther partij
: ,called 911 unt11 approx1mately 2: 30 am. (R p. 20 hnes 5- 20) .

o .‘ Respondlng ofﬁcers found the body of Jeff Shwer lying partrally on the bed and partlally».
on the ﬂoor There was a lot of blood in the bedroom and Shiver’s body was cold to the touch

‘and strff (R p. 22, 11ne 20 — p. 23 hne 22) Frcklrng told the respondmg ofﬁcer Shrver had a
- 3



history of ‘alcoholism and seizures and had possibly fallen to his death. (R. p. 25, lines 4-7.)
When the coroner turned the body over, however, it was eyident the 'injuries were not consistent

with a fll. (R.p 2s, 1ines20-'25.)‘ | o o

Shlver s blood was found on the taser, the ce1l1ng, d the' walls of his bedroom R. p.

- 236, l1nes 13 23 ) The bloodstarns on the wall were con51stent w1th Shwer be1ng on the bed at..-' R

. the time of the attack because of the prox1m1ty of the bed to-the wall and the place of, 1mpact,'v

be1ng lower than the stams on‘ the wall, becau'seaof ~the upward trajectory of the bloodspatter. (R. IR

. . . . |

p 248 llne6 p 249 lme 25)

Shlver had 51gn1ﬁcant 1nJur1es to his head and neck He had a lacerat1on over hlS lefti”
{ ~ \ -

’ ;'eyebrow and fractures to the nasal br1ng and the bone around the eye The orb1t of his left eye_;:l B

: _»:'had collapsed (R p. 325 lines 1 —7.) Shlver had another lacerat1on 0 his chm and h1s neck'._-; e

) ‘and his larynx was cracked The hy01d bone was fractured and he had contu51ons on l’llS chest
I. ) “labdomen and back Shivers r1bs on both the left and the rlght 51de were fractured He also had"i:
‘ contus1ons on h1s .shoulder forearm and’ lower legs (R p 325 hne 8 p 326 l1ne 6) Sh1ver.
E ’_}had defens1ve wounds to left forearm (R p- 329 lines~ 18 22.) The cause of death was blunt-»:__;
., 4_:‘:"force trauma to the head and neck (R p. 327 lmes 8- 12) Sh1ver s blood alcohol level at the',' '
.»~t1me of autopsy was 026 and he was pos1t1ve for benzod1azep1nes an, antlconvulsant sedatlve ;
‘l;.:(R p. 341 llne 16 - p 342 hne 16) | | |
" Fiekling’s Versnon of Elvents o Qij"i
Flckhng began the mornlng cleamng up hlS yard (R p. 407 lmes 11 -21 ) Sh1ver came
. out51de .and 1t appeared to Flckhng he had slept in. hlS clothes and ur1nated on h1mself (R p |
-.408 l1nes 1-4. ) Sh1ver drove his car- off the property, retumed a short wh1le later, and went into '

,,',:fthe house. (R p. 408 line 5 - p. 409, line 25.) Flckllng clalmed he had the taser in hrs hand‘ :

. 4



because he intended to r1de his b1ke to the scrap yard, and he kept a taser to ward off other dogs
in the" ne1ghborhood that would attack. him and his dog (R p- 410 lme 7 — p. 411, line 18.)
F_ickling said he:was using a tool called a cat’s paw to pull the narls out of a medicine cabinet he
: i'ntlende\d to scrap. (R p. 412, line4 —p 413, line 7.) |
Fickling said hewas intoxicated from crack co‘caine he ingested that-moming | (R. p. 413
, lrne 14 - p. 414 l1ne 6.) Shiver called out to Flckhng, tellmg h1m he wanted to use the house s
phone but F1ck11ng 1nstead threw his w1fe s cellular phone to Sh1ver to use. (R p. 414, l1ne 19 —’
| p. 415 l1ne 15.) Flcklmg sa1d Sh1ver called his bank to check his balance but then the phone
‘ stopped workmg (R p. 415, hnes 15 = 23 ) Sl’llVCI‘ was: s1tt1ng on the bed Cross- legged and h1s

-‘ hands were wet and st1cky from a dr1nk he had been dr1nk1ng that morn1ng (R p 415 l1ne 23 - -

} p 416 hne 12.) Flckhng grabbed the phone from Shiver, w1ped 1t off, and put 1t in h1s pocket

" tell1ng Shrver he was not allowrng h1m to dr1nk in h1s room anymore (R p 416 l1nes 13 25 )i

e ‘:‘,‘Flckl1n1g told Sh1ver he had’ spoken to l’llS father and Shlver needed to moyve, out of the traller (R' -

p 417 l1nes 3 14.) Specrﬁcally, F1ek11ng test1ﬁed “And then I told h1m I sa1d you re gomg to | .
' have to go someplace else because thls has got to stop I sa1d I l1ke you, but I can t have thrs -
o ambulance. come anci collect you. T sard you re gomg to get drunk and'then the ambulance is
o gomg to come.” (R‘p 417 lines 8- 12) e
| F1ckl1ng cla1ms the next thlng he knew Shiver h1t h1m in the mouth choked him, and put(
h1s knee in F1ckl1ng s grorn (R p 417 l1nes 15 19.) F1ckl1ng used the cat’ slpaw to str1ke Sh1ver -

“in the back. F1ckl1ng explamed “I have a lot of boxing tra1n1ng and all this pow, pow, pow pow,

pOw, pow, pow, pow, pow and'the next th1ng I know.I'hlt—‘I guess I_meant to hit him but I was

- J A cat’s paw is a standard carpenter s tool, consisting of a round or hexagonal bar that curves at
one end to form a pointed, cup-shaped tip with a V-shaped cleft for gr1pp1ng na1lheads Source
https://en.wikipedia. org/w1k1/Cat%27s . paw_ (narl _puller)
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boxing him.;" Fickling said he “grabbed his.chin and that’s vyh_ere the gash in ‘th;e chin carne
' from.” (R p. 41 S,lines 3-6.) Shiver fell back-on the bed and stopped breathingl (R..p. 418, lines:.
7-10, ) | | o

| ‘ Flckhng said he left the bedroom, closed the door and changed his clothes (R p.. 421' -

hnes 2 6.) He tossed the cat s paw into the. yard and asked his. w1fe to put the taser back on the -

‘ charger (R o 421 llnes lO 15 ) Flckhng washed the blood off hlS arm, and admltted he then S

o ",created a story to deceive law enforcement (R p. 421 hnes 16 23.) Flckhng clarmed he moved ; o

3 Shlver s laptop because it was in the way (R p 423 llnes 6-9.) Frcklmg aloes removed a’

telev1sron form Sh1ver S room before calhng 911. (R p-. 423 lines 11= 14. ) Flckhng sa1d he was .

- not steahng from the V1ct1m he Was just preparrng for help to come later (R P 423 llnes ll-f

| 18. ) F1ckhng sard he “coached” hlS Wlfe about an a11b1 for the time of death (R p 424 hnes 21- L

T

2_5.)'

After the beatlng, Flckllng left the house on hlS moped to. p1ck up a: dolly (R p 426j 2

B

.vhnes 4-9. ) F1ck11ng was pulled over. by an ofﬁcer and he dechned to tell the ofﬁcer about the

-dead:man 1n hls home (R P 426 11ne 17 . 491 11ne 10 ) When he returned home Frckhng .A .

. smoked some marljuana (R p. 427 hnes 11 =23, ) Later that evenlng, a frlend called Flckhng andi :

.asked to use Shiver’s car in exchange for cocaine. Frckllng agreed to the exchange and smoked S

| $100 Worth of crack cocaine that nlght (R p 428 11ne 3 p 430 line 3. ) After he came down'
,- from hrs cocarne h1gh he reallzed he had.to do somethmg about the dead body in hlS house so‘;""_
he called 911 and lied to the pohce (R p. 430 11ne 20- p. 431, l1ne 8.) _ N
-/ 7 .V " o B How the Iss,ue Arosev_at Trlal , |
Followlng the defense’s case,_lthe court asked yvhether Fickling ‘would request a"charg‘e on
_yoluntary-rnansla'ughter,l andFrckhng lndicated‘he dldnotwant the chargﬁe'.":(R. p 461, lines l-A



| 4 19) The State however argued the ev1dence supported the charge (R. p. 462, lmes 3-25. ) The
| followmg morning, before closmg arguments Flckhng cited to State v. 0sbourne 202 S.C. 473
25 8. E.2d 561 (1943), and argued that because Fickling was in his own home he had no duty to
retreatl Moreover Frckhng argued. that even if he were an 1nv1ted guest into Shlver s.room, he
" had no duty to retreat because he was not asked‘ to leave the room by Shiver. (R. p. 469, line 8— L
- p. 544, line 4) | o
The Cou'rt said,_.“I thmk the fOurth element of Se'lffdefense you have to‘f‘pr(')ve. And 1 don’t ’
: think Vstan'd. your ground modifles that’element of selfédefenSe;” (R. p. 4.70,.‘lines 16-20.) The o
' Court sa1d it did not view the ev1dence as “stand your ground s1tuat10n SO he would not ’change -
: l'.hls mstructlons to the Jury (R p 470 llnes 16 24) | | - o
Durmg the charge to the Jury, the court 1nstructed on rself defense 1ncludmg the fourth

| -‘.element : “the defendant had no other probable way to avord the danger of death or serious .-
: ] o “

4’"bod11y mjury than to act as the defendant d1d in the partlcular mstance ” (R pp 521 524 p 523 '

‘-"(hnes 18- 22 ) . The substance of the charge is as follows R

Self- defense The defendant has ralsed the defense of self- defense Self-“ S
defense is a complete defense and if it is established you must find the deféndant - -
not.guilty. The State has'the burden of disproving ‘self-defense by proof beyonda -
reasonable doubt. That does not mean the State.must disprove each element of .
self-defense beyond a. reasonable doubt. It needs only to disprove’one of the '
elements beyond-a reasonable doubt in order to satisfy this burden. :

‘ Nevertheless, if you have a reasonable detibt of the defendant’s gullt after '
considering all-the evidence including the evidence of self-defense then you must -
“find the defendant not guilty. On the other hand if you have no reasonable doubt
of the defendant’s. guilt after Considering all the evidence, including the evidence
of self-defense then you must find the defendant guilty. The followmg elements
are required to establish self-defense:

1) First the defendant must be without fault 1 in brmgmg on the drfﬁculty

- If the defendant’s conduct was the type which was reasonably calculated to and
. did provoke a deadly assault the defendant would be at fault in bringing on the :
- difficulty and would not be entitled to an acqu1tta1 based on self- defense



2) The second element of self-defense is that the defendant was actually in
~imminent danger of death or serious bodily injury or that the defendant actually
believed he was in imminent danger of death or serious bodily injury.
, If the defendant was actually in imminent danger it must be shown that the .
circumstances would have warranted a person of ordinary firmness and courage to
strike the fatal blow to prevent death or serious bodlly injury. If the defendant = . .
believed that he was in imminent danger of death or serious bodily injury it must =™+
‘be shown that a reasonably prudent- person of ordinary firmness and courage =~ .
“would have had the same belief. In deciding whether the defendant actually was . ¢
or believed he was in imminent danger of death or serious bodily injury you = .
should consider all the facts and circumstances surrounding the crime,-including ..
the physical condition and characteristics of the defendant and the victim. .- .
This does not require the defendant to show that he was actually in danger
It is enough if the defendant believed he was in imminent danger and a reasonably
prudent person of ordinary firmness and courage would have had the same belief.
The defendant has. the right to act on appearances even through - the
- - defendant’s beliefs may have been mistaken. It is for you to decide whether the
- . defendant’s fear of immediate -danger. of death or serious “bodily harm was '
B reasonable and would have been felt by an ordmary person in the same situation.
' - Evidence of prior difficulties between the defenidant and the victim may be
consrdered in deciding .whether, a threat .existed, whether the ‘defendant had, a . -
* reason.to believe a threat existed and how serious- that threat was. The relative
" sizes, ages, and welghts of the defendant and the. victim may also be considered in . :
deciding the apparent or actual need for force in’ self defénse and the amount of -
" force nieeded: - - ' ]
.. ... No other probable means of avordmg danger The ﬁnal element of self-' L
. "defense is.that the defendant had no other probable way to avoid the danger of "~ -
. death or serious bodlly 1nJury than to act as the defendant did in thrs partlcular
. 1nstance ,
G " A person cannot be requlred to make an exact calculatron as to the degree*n a
or amount of force which may ‘be needed to ‘avoid death or serious bodlly harm.
" Therefore, in self-defense the defendant has the right to use the force needed to.
avoid death or serious bodily harm: The force used in self-defense does not have
to be'limited to the degree or amount of force used by the victim.

. . The defendant has the right to use so much force as appeared to be -
necessary for complete self—protectron and which a person of ordmary reason and
firmness would have believed to be needed to prevent death or serious bodily’
harm. The rule is that ordinarily one is not justified in employing a deadly weapon
after the adversary has been disarmed or disabled. However the rule is also that
when a person is Justrfred in usmg a deadly weapon. heis Justrﬁed in contmumg to-

‘ use such force until 1t is apparent that the danger to hlS lrfe and body has ceased.

(R. pp. -521-524.) The court d1d not instruct the jury that the defendant had no duty to retreat

because he was in his own home, nor did he instruct on the invited guiest doctrine.
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A After the jury instruction, and outside the presence of the jury, the court asked if the Staté
~or the defense took any_, exception to the charge. (R. p. 572, lines 1-6.) The follouving exchan‘ge:
occurred:

- MR:KING: ... I'would also request a charge of that he has no duty to retreat if he .
is_on his own premlses or if* he is an 1nv1ted guest into the v1ct1m s’ room
- according to the — .
. THE COURT: -- as we said before the victim rented the- room and it was his. . -
- premises; even though he didn’t -- it was his premises, and the defendant had no -
‘right to enter that room without permission. _ . . : e o
'Mr. King: Right. I thrnk the’j Jury should be charged -2-
‘THE COURT: Pardon? : ' T
MR. KING: That if he was 1nv1ted into the room as Mr Flckhng testlﬁed -
THE. COURT: - do you have a partlcular charge:- on invitee you would like to
, offer to the court? If you don’t have 1t please put itin wr1t1ng and [ w111 mark 1t as
a court S exhlblt okay‘7 ‘

(R p. 527 hne 13 - p 528 hne 4) The then court demed the defense s motron to charge the‘
"'i_requested language (R p. 528 hnesl 5; P 529 hnes 6- 7) |
" s%ANDAIib _of RV»EVI’EW”

E In rev1ew1ng jury charges for. error thls Court consrders the tr1al court s Jury charge asa
"whole and in hght of the ev1dence and i issues presented at trral State V. Brandt 393 S C 526

| ""549 713 S E 2d 591, 604 (201 1) ‘Aj Jury charge is correct 1f When read as-a whole the charge ,
adequately COVETS the law Id “A Jury charge that is substantlally correct and covers the law does' : |

" not requ1re reversal > Id. (crtlng State v. Foust 325 S. C 12 16; 479 S.E.2d 50; 52 (1996))



ARGUMENT

'The trial court did not abuse its discretion in refusing to instruct the Appellant, who
~was an invited guest and landlord of the victim, had no duty to retreat from the premises of
the victim when Appellant entered the rented bedroom of the victim to dlscuss the v1ct1m s
eviction from the room ‘ ) e i~ ’ }

The relevant facts are und1sputed Shrver was Flcklrng s tenant rentrng one. bedroom in
Flckllng s home. The attack occurred in Shlver s bedroom and Flckhng argued he was invited

N

into the room by Shlver Thus, there are tWO duestlons before the court' Whether Flcklrng srole .

‘as an 1nv1ted guest absolved h1m of hlS duty to retreat and whether Flckllng waslentltled to.

‘ mstruct the j Jury he had no- duty to retreat from h1s premrses (referrlng to h1s tenant $ bedroorn)‘»"
before usmg deadly force The ﬁrst questron has been addressed by the courts. The latter’
" questlon appears to be unsettled law.1n South Carohna- 'b ‘
| Ordlnarlly, under the law of self defense’ known as the Castle Doctrme- one. who is

o attacked on hlS own premlses is 1mmune frorn the duty to retreat State . Curry, 406 S C 364 B

373 752 S E 2d 263 267 (2013) State v, Merrzman 287 S C. 74 337 S. E 2d 218 (1985) State -

/ I
. Sales 285 S C 113 328 S, E 2d 619 (1985) L1kewrse a lawﬁll guest attacked 1n the owner s'

) bhome has no duty to retreat where the attacker is an 1ntruder State v. 0sb0rne 202 S C 473, 25 |
S.E.2d 561 (1943)' State V. 0sb0rn_e, 200 S.C. 504, 2-1' S.E.2d 178 (1942). 'Conversely; where the
attacker is the homeowner a lawful guest has a duty to retreat before a claim of self defense will -
N .

stand. State V. Chambers 310 S. C 43; 425 S.E. 2d 45 (Ct App 1992) State V. Brown 321 S.C:
184, 187-88, 467SE2d922 924(1996) S o o . .f' N |
Flckllng conceded he was an. 1nv1ted guest” in to Shlver s room, erroneously relymg on.' l

State v, Osborne 202 S. C 473 25 S.E. 2d 561 (1943) for the proposrtron that a. lawful guest |

- attacked in the home of another person has no duty to retreat. As the_ Chambers court pomted
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out, however, this principle is inahplicable wher,e'the attacker is the homeowner. Chambers, v310
S.C. at 44, 425 S.E:2d at 46. As applied to the facts at hand, and as prehosed by Fickling, Shiver
was the homeowner of ‘the bedroom and Fie.kling was the: inyited guest when he-entered the
room. According to ‘Fiekhng"s testihlohy, he, as the guest, \;vas,etta‘cked‘ by the‘ hemeowner, hlS
tenaht; Pursuant to Chambe.rf?f Fic_khng had a duty to :r_etr‘eat. -
Evenif Fickling’s ccl)hcess‘i\on he was an ‘ihv.ited. guest ihto Shiver’s prelhises is not taken -
: ihtp cbhsideration, Ficklli_hg’v's requested.,fchar.gez-. was erfeneous. If Fickling 1s not ;a"ghest of »4
"'.Shiver. in Shiver’s’ bedrooﬁ, ‘then the (iueetidh befo‘_re' the c>0;ur.t-.beequ_nes whether thebe_'droom'
- rented;'sz -Shiver,.y§{as.the premises (_)i; Shiyer or Fickling._Res‘pondent submits Flckhng was notl'
‘ 'ehti-tle(_i.to ih_sﬁhct the Jury he had no du_ty to: retreat .frofrlr his tenaht’s'prem.ises -b_e‘f'dre._psing;.f'
_Vd‘eadly,_foree. This ptecise.queetion app.ee'l‘rs_te be unsettled law 1n South Ca'rolina;. | %
" In2016, the :Supllrerhe“_Cour';t‘clar‘ii-fied' the ne_cvessit’y,v‘(.)f 'the. duty to 'ret',re‘at"ih e"_irpufns"tanc_es ‘
. : 'ijnvo'ly'ihg ‘cehabitahts hun;de'r,..fthe same 'r(l)‘.ef.;{lr‘l State v, J'one_;v,:,416'fS.C. 42_"83,? 786.1S.]¢E.‘2d' 132;_
- (201 6"),:the ’Courvt"sraitd a persor; whO lis_es.,dea'(iirly force ih:'fesponse' to an et)t'ack in hlS Or‘»h‘er OWn_'. L
- “home bya .eohabitaht' can see'kiimrr:‘lunity_from proseeuti'on“mide,r“;protfiision_.. of P:fetectio_n» Of )
Persons and‘P'rohe'rty Act (‘;ACT”),,/which' codified }the Cestle doctrine by aﬂbﬁ@ i-immuni‘tyr for
use of Tde'adlvyi force by a pefsbh"who is hot engaged,‘in an Ltnlanul aetiyity and who 1s 'a_tt.ac‘ked inv
f;‘another place” Wheire"he has.a right to he,; provided the person can establish his reasonable fea’rl.i Co
- of the attacker. See S.C. Code ‘19"}6, § ~,16%11¥44Q(C). The Act requires a defendant seeking
immunity to meet. the same’ elexhents of a clair.n“l'of self—defenSe,' absent the duty to retreat.

Though JoneS addressed cohabitants, the attack in Jones occurred in common areas of an

2'Thé requested instruction read, “If the defendant was on his own premises, the defendant had no
duty to retreat before acting in self-defense.” (R. p. 534.’)_
3 ' : L 11



apartment between domestic partners who presumably had: no limitations on their access to'all'

areas of the home. Jones, at 289, 786 S.E.2d at 135. Though at first blush Jones, and its progeny,

may seem controlling, they do not address the particular‘issue at hand, in which the bedrooms.” -

| were dlstlnct money maklng propertles for one of the partles

,\,,

- In State v. Rochester 72 S. C 194 51 S. E 685 (1905) the Court addressed the questlon

of Whether a defendant who was standmg in h1s own prem1ses had a duty to retreat when he

—

' shot his attacker Who was standlng on.a publ1c road.” At the time, the Court declared “If the

defendant was attacked whlle on hlS own. prem1ses by the deceased who was at that time on  the -

S pubhc hlghway, or where he had a rlght to be, then the defendant was bound to retreat before TR
- tak1ng the l1fe of hlS adversary, 1f there was a probablllty of hlS be1ng able to escape without - E

; .losmg his. llfe or sufferlng grlevous bodlly harm Rochester,, 72 S. C at 194, 51 S E. at 688}:“';"}

(1905) The Court reasoned that under thls scenar1o the defendant does not have the r1ght to'»f

eJ ect his adversary from the place where he had a rlght to. be > Id

Twenty years later in State V. Gordon 128 S C 422, 122 S E 501 503 (1924) the Court '

N

B ~again addressed the rlght to eJect reasomng in determ1n1ng whether a worker had a duty tof",,

: retreat when the attack occurred at the place of business by another co- worker In ﬁndmg nertheri e

party had the duty to retreat when both were in their place of busmess the Court noted the :

" holding in Rochester, and explamed_the ratlonalof the seermngly 1ncons1stent'-hold1ngs: .

“If the deceased was where he had a right to be and the accused'wrongfully
brought on the difficulty by attempting to eject him, accused would not be
relieved of the duty to retreat by the fact he was on his own premises, for the .

‘reason that he would not have been without fault in bringing on the

' dlfficulty Where the accused relies on the right to eject to establish the first
" elemient of self-defense, that he was without fault in bringing on the difficulty, he

‘must also rely on this “right to eject” his assailant to relieve him from the duty of
retreating .onhis own premises. That, as- we apprehend, is the proposition for,
which the Rochester Case stands. But where one on his own premises, without _

. . . : y . . “«
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-fault on his part, isattacked by another he is not bound to retreat: because he may
have no legal right to eject his assailant from the place where the assailant
happens to be. Thus, in State.v. Gibbs, supra, where “both combatants were
* charged with being assailant, and each was on his own place,” the defendant was’
properly held entitled to the instruction that he was not bound to retreat if
assaulted, but could stand his ground and “meet such attacks even to killing his
assailant.” Obviously, the defendant in- that case had ho right to eject his
adversary from the adversary's own premises. The right to eject ‘test was not
»applrcable there and for the same reason it is not apphcable here. * :

| Gordon 128 S.C. 422, 122 S.E. at 503 (emphas1s added) Readmg Gordon and Rochester /
together the law recogmzes the lrmltat1ons on the cla1m of self defense by a defendant’ who
pur‘ports‘l to remove_ a lawful guest, orl tenant, from a place the'tenant has’ alrrght’to be. That_' .
nuance, the’ right to €j ect, nece’ssarily-dlstlnguishes thepar_tie's, and the holding, lrom the‘;category.
: of cases in wh1ch an attack“occurs A‘bet'weenlcoéhabitants and under the same roof.' ln c’onsidefing |

. a scenarlo mvolvmg a landlord and a. tenant Gordon also suggests the accused landlord 1f

RS ,: wrongfully eJectmg a, lawful tenant, loses the beneﬁt of : the Castle doctrme because he has

L prev1ously relmqulshed hls cla1m to the premlses to the tenant

In the 1nstant case F1ckl1ng placed an ad on Cralgslrst to: advert1se the rent of a a room m .

hrs traller (R p 137 hnes 15 21. ) Shrver pa1d Frckllng a consrderable amount of money, an . \

~

amount over and above F1ckl1ng s own housmg cost to rent'one of the bedrooms (R. p 385 l1ne -

22 - p. 386 line 18 ) Another unrelated tenant occup1ed the other bedroom (R p 62, line 25 -
Al

- p 22. ) The res1dents shared the bathroom but there is. no testlmony that the re51dents all shared

access to all parts of the home (R . 145 line 22 — p 146 lme 5) By all appearances the

: . occupancy of the traller was a busmess arrangement among the unrelated partles as opposed toa

communal living arrangement amongst fr1ends or famlly members. Moreover, the\crlme drd _not
happen in a common area, nor did the crime happen in an area distinctly occupied by Fickling or
Lunney. Instead, the crime occurred in the tenant’s bedroom, a room for which he paid a

13



C
* significant amount of money. By virtue of thiat arrange‘ment, the bedroom was Shiver’s p_remises,'
not Fickling’s. |
_Further, Fickling admitted he sought to eject Shlver from the traller F1ckl1ng test1ﬁed he |
told Shlver he wanted h1m to move out of the tra1ler Just before Shlver hit him. R.p 417 l1nes 3- -
14.) As Gordon and Rochester recogmzed F1cklmg was possibly at fault in brmgmg about the )
| -;d1fﬁculty by wrongfully attemptmg to e]ect Shlver from the rented bedroom the Jury was
'charged -on that element However if Flcklmg, as the landlord has the ability to eject someone
-from a property, then he has 1mpllc1tly relmqulshed h1s claim to the premlses in exchange for h1's .
l‘ﬁnanc1al gain. This concept that F1ckl1ng walved h1s cla1m of premrses for purposes of the - '
-"Castle doctrme by rent1ng out the room to Shiver was what the tr1al court alluded to in hls‘f L
. :':‘f‘decrsron to declme to charge Even Frcklmg s counsel acknowledg_ed the;ro:om was the premrses ,
4. »_ of Sh1ver ot F1ckl1ng (R p: 527 l1nes 21 25 ) V‘ | o
Appellant argues the Court should not draw lrnes between‘ tenants subtenants and 5
' roOMates whenreveryone l1ves under one -roof.' (IBOA p. 9.). Respe(itlully, the more»reasoned
‘ approach part1cularly sulted to the facts ‘of thls case, is’ to draw lmes exactly where the busmess : '
'"arrangement among the re51dents delmeated them Bccause Flcklmg v1ewed Shiver as a tenant he:
“could’ remove from the bedroom Awhen Flcklmg walked into, Shrver s. room he was not, for.
' purposes of the Castle doctrme,‘ w1th1n hlS own premlses -- he was on Shlver S pr_e’mrses; ,.T_he'\ k
. Castle doctr_ine, with its‘absolution of theduty to retreat, holds_that if someone i‘lnv’ades another’s;.
private spaCe, ‘that ‘person need not retreat outside of that private space; hefore standing hrs

ground '_;and' meeting' force with force. Had the crime occurred in the living room, in the

3THE COURT --- as we said before the victim rented the room and it was his premlses even
though he didn’t -- it-was his prem1sesand the defendant had no rrght to enter that room without .
_perm1ss1on (R. . 527 lines 17- 20 ) )

14



L bathroom, or certainly in Fickling’s bedroom, Fickling“ would have had no dity to retreat.

.lnstead the crime occurred in.o'ne of the two rooms that were distinctly NOT the premises of

¥

Fickhng As the landlord Frckhng could expect no safety or refuge in the clearly dehneated

1nhab1ted rental property, wh1ch in this case was Shlver s bedroom
- Harmless Error . - N

Even assuming Fickhng s testlmony to be true, Fickhng ] habihty did not tum on the -

R fourth element of self- defense or whether he had no other probable way to av01d the danger

v

: Fickhng testrﬁed Shrver hit him in the face unexpectedly, and Fickling relied on his boxing ,‘: |

tralning to ﬁght back (R p. 417 lines 15 19 ) Thus 1t was not Frckhng s 1mmed1ate reaction to-, .
. being struck that ‘Was seriously in dispute Instead assumlng the jury beheved Shlver dld actually .

o strlke 'Fickhng,v 1t was the amount of force Fickhng used when he fought back w1th the cat’ E paw. .
el tool and the taser Th1s case turns not ‘on the duty to retreat but whether Fickhng was w1thout S

. fault in brmglng on the difﬁculty when he entered Shiver s room and whether hlS use of- deadly L

i .iforce was reasonable No party disputed that the ] Jury was thoroughly charged on the elements of

‘ ‘self defense Even 1f the trral court erred by refusrng to also charge the Jury Fickhng had no duty .

: ,_7 to retreat any error was harmless beyond a reasonable doubt
| CONCLUSION
For alliof the, foregoing reasons 1t is respectfully submltted that the appeal must be
' dismissed as untimely, or, in the altemative the Judgment conviction, and sentence of the trial
'court should be affirmed. - . |
o Re‘spectfully submitted;;

" ALAN WILSON
Attorney General
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