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STATEMENT OF ISSUES ON APPEAL

WHETHER THE ADMINISTRATIVE LAW COURT MISAPPLIED SOUTH
CAROLINA LAW WHEN IT DETERMINED THAT TITLE DEFECTS AND
MARKETABLITY AFFECT A PROPERTY'S FAIR MARKET VALUE FOR AD
VALOREM TAXATION.

WHETHER THE ADMINISTRATIVE LAW COURT'S FAIR MARKET VALUE
DETERMINATION IS ERRONEOUS; ARBITRARY AND CAPRICIOUS AND
CHARACTERIZED © BY CLEARLY = UNWARRANTED EXERCISE OF
DISCRETION.



STATEMENT OF THE CASE

Respondent Connery Propeﬁies, Incorporated, (“Respondent” or “Connery”) filed
a contesfed case hearing on July 30, 2013, before the Administrative Law Court (“ALC’)
challenging -the decision of the Charleston County Board of Assessment Appeals
(“Board”) on the grounds that the Board failed to consider the size of its property, its lack
of av'ailéble parking, the unmarketability of title, and the economic unfeasibility of
constructing multiple residences on the property in determining its fair market value.
The Board stated in its decision that the Assessor estimated the value of the vacant lot
located at 9 Maranda Holmes Street (the “Property”) at $87,000 for the 2011 County-
wide reassessment and Respondent estimated the value at $20,000. The Board set a
compromised Value of $60,000.

The ALC held a contested case hearing on February 19, 2014, to determine the
valuation of the Property for the 2011 County-wide Reassessment. The Assessor
presented live testimony from its expert witness, Steven J. Everman (“Everman” or
“Expert Appraiser”), a Commercial Appraisal Specialist with the Charleston County
Assessor’s Office, who conducted an applraisal of the Property and determined the fair
market valuelfor the reassessment td be $60,000. Respondent failed to provide an
appraisal of the Property.

The ALC filed its final Order (“Order’) on March 3, 2014, ordering that the
Assessor Valué the property at $_20,000. Th’e County filed its Notice of Appeal on March

31, 2014, challenging the ALC’s decision.



. STATEMENT OF THE FACTS

This is an appeal.of the 2011 Property re_assessment notice in which the pértie‘s
dispute the market value with a date of value of December 31, 2009. |

The subject}of this action is a vacant residential lot containing 4,880 square feet
located at 9 Maranda Holmes Street in downtown Charleston, Charleston County, South
Carolina, identified as tax map parcel identification number 460-07-01-077. Réspondent
purchased the Property at a delinquent tax sale on October 1, 2007, for $11,000. The
County issued its tax deed to Respondent on March 27, 2009, and it was recorded
March 30, 2009 in Book 0044, Page 300, in the Office of the Register of Mesne
Coriveyan’ce for C.harleston. The Assessor reassessed the Property in tax year 2010 as
én assessable transfer of interest pursuant to S.C. Code Ann. § 12-37-3140(A)(1)(b).
‘The Assessor sent its Notice of Classification, Appraisal, & Assessment of Real Estate
2010 Tax Year notice on August 13, 2010, with a fair market value of $60,000 as of
- December 31, 2009. Respondent did not file an objection for tax year 2010 in respoiise
to this notice. |

The market value of the Property for the County-wide reassessment based on
the assessable transfer of interest rémairied unchanged, as did the date of value of
December 31, 2009, pursuant to S.C. Code Ann. § 12-37-3140(A)(1)(b). Respondent
sent a Notice of Classification, Appraisal, & Assessment of Real Estate 2011 Year to
Petitioner on June 30, 2011, puisuant to S.C. Code Ann. § 12-60-2510(A)(1) and (2).
The notice reflected a fair market value of $60,000 as of December 31, 2009. '

Respondent appealed the Assessor’s valuation to the Charleston County Board

of Assessment Appeals (“Board”) on January 23, 2012, pursuant to S.C. Code Ann. §
3



12-60-2530. The Board held a conference on June 26, 2013, and issued its decision on
July 1, 2013, setting a compromised value of $60,000. Respondent appealed the
Board’s value to the Administrative Law Court. "

The Property is a vacant lot in downtown Charleston, South Carolina, and its
current zoning, Diverse Residential, allows for the construction of two residences. (R.. p.
161; R. pp. 257 - 2_58, R. pp. 303 - 304). The County’s Expert Appraiser, 'Stevevn‘
Everman (“Expert Appraiser”), performed a detailed appraisal (“Appraisal’) of the
Property utilizing comparables and made appropriate adjustments to allow the
comparables to closely reflect the yalue of the Property. (R. p. 149; R. p. 278; R. p.
305). The Court does not contest-the Assessor’s value, but rather conténds that the title
to the Property, a tax deed, is not desirable, which makes obtaining title insurance
difficult and ultimately makes the Property unmarketable. (R. p. 7).

Respondent claims that a tax deed affects the fair market value by 80%. (R. p.
1.30). Respondent’s expert witness, Benjamin Peeples (“‘Peeples”) “wouldn’t pay more
than 20 perceht of . . . the value [a property would have] had it héd a clean title.” (R. p.
78). The statements made by the Respondent are not based on facts or evidence, they
are merely conjecture. Respondent argued that obtaining title insurance dn property
with a tax deed is nearly impossible and this makes such property unmarketable and
negatively impacts the’ Prope'rty’s fair market value. The real fact here is that'the
Property’s use has not changed from before the tax sale until the present. Prior to the
tax sale, two living units could be constructed on the Property; and now, at present, two
living units can be constructed on the Property. Expert Appraiser testified that he is

charged by law to appraise property at its fair market value and did so. (R'. p. 145).
4



Appellant argued that a tax deed does not impact a property’s use, is not a defect in title,
and, therefore, does not affect a property’s fair market value.

Respondent succeeded in muddying the waters of a very clear issue in front of
the Court.. Nevertheless, this is a simple case of valuation, and the ALC erred in
creating factors to impact a property’s fair market value in violation of the law. This
Court should find that the ALC erred by dis’regarding state law that clearly declares a tax
_ deed to be prima facie evidence of good title, that a tax deed does not affect é property’s
fair market value, that the ALC erred in considering marketability and insurability factors
in determining fair market value, and that the Property has a fair market value of

$60,000 as of December 31, 2009.



LAW / ARGUMENT
STANDARD OF REVIEW |
ThisAappeaI is governed by the South Carolina Administrative Procedures Act.
The ALC’s Order violates statutory provisions and is arbitrary, capricious, and
éharacterized by a clearly unwarranted exercise of disc_retion. See S.C. Code Ann. §1-
23-380; (a) and (f). "Tax appeals to the ALC are subject to the Administrative»

Procedures Act (APA). CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 73, 716

S.E.2d 877, 880 (2011). Accordingly, appellate courts review the decision of the ALC for
errors of law. Id. at 74, 716 S.E.2d at 881. Questions of statutory interpretation are
questions of law, which appellate courts are free to decide without any deference to the

court below." Charleston Cnty. Assessor v. LMP Props., lhc., 403 S.C. 194, 198, 743

S.E.2d 88, 90 (Ct.App.2013).

. THE ALC MISAPPLIED SOUTH CAROLINA LAW WHEN IT DETERMINED
THAT TITLE DEFECTS AND MARKETABLITY AFFECT A PROPERTY’S FAIR
MARKET VALUE.

A. A Tax Deed is Prima Facie Evidence of Good Title in its Holder Even
if its Predecessor in Title is Likely “Heirs’ Property.”

The ALC mistakenly rﬁled that because the Tax Deed’s predecessor in.the chain
of title is likely heirs’ property, the 2009 tax deed issued to the Respondent must be
defective. A tax deed issued pursuant to S.C. Code Ann-. § ‘12-51-440 et seq., is prima
facie evidence of good ﬁtle and compliance with the statutory proceeding Ieading_up to
the forfeiture of property in South Carolina. South Carolina law pfovides in pertinent part
that:

In all cases of tax sale the deed of conveyance, whether executed to a
private person, a corporation, or a forfeited land commission, is prima

6



facie evidence of a good title in the holder, that all proceedings have
been regular and that all legal requirements have been complied with.
An action for the recovery of land sold pursuant to this chapter or for the
recovery of the possession must not be maintained unless brought within
two years from the date of sale as provided in Section 12-51-90(C).

S.C. Code Ann. § 12-51-160 e

“The cardinal rule of statutory interpretation is to ascertain and effectuate the intent of

the legislature. Sloan v. Hardee, 371 S.C. 495, 498, 640 S.E.2d 457, 459 (2007). When

a statute's terms are clear and unambiguous on their face, there is no room for statutory
" construction and a court must apply the statute according to its literal meaning.”

Charleston Cnty. Assessor v. LMP Prbps., Inc. at 198, 743 S.E.2d 88, 90. According to

Black’s Law Dictionary, prima facie evidence is evidence that will establish a fact or

sustain a judgment unless contradictory evidence is produced. Therefore, a tax deed in
South Carolina is valid on its face, unless subjected to contradictory evidence.

Although the ALC agreed “that in the absence of any defect in the title . . . the
value of the Property was correctly appraised at $60,000.00”, nonetheless it found “that
the Property is heirs property” and that “because of this cloud on the title . . . the
Property’s value d_epreciated ... (R. pp. 6 - 8). The ALC did not and cannot identify
any authority for the proposition that heirs’ property sold a tax sale equals a defective

titte because none exists.! The Respondent purchased the Property at a tax sale and

' Various risks are associated with purchasing property at a tax sale, and one must surmise that
the General Assembly’s intention in passing such clear and indisputable legislation in S.C. Code
Ann. § 12-51-160 was to facilitate and promote the practice of successful tax sales throughout
the state. The General Assembly also provides a method for counties to collect overdue
property taxes while also creating a safety mechanism to entice the public to buy property at a
tax sale. Clearly, the Respondent is not concerned with the risks inherent at tax sales.
Respondent frequently purchases properties at tax sales. (R. pp. 86 - 87). In fact, Respondent
has numerous companies, and although it claims that purchasing tax sale properties is not
lucrative, there must certainly be a reason it continues the practice of purchasing a property at a
7



7,‘

obtained a tax deed in"2009. There is no evidence in the record to support a claim that
the tax sale was defective. lnétead, the Respondent simply suggeéts that since the
defaulting taxpayers were heirs, the tax sale is likely defective which places a cloud on
the title. “A cloud on title is a claim which on i'ts.face appears valid, but resort to extrinsic

evidence will show its invalidity.” Wilson v. Moseley, 327 S.C. 144, 147, 488 S.E.2d

862, 864 (1997). At trial, no extrinsic evidence was presehted to show the Tax Deed’s
invalidity. Moreover, [tlhe deed of conveyance from a tax sale must be held and taken
as prima’f'acie evidence of a good title in the holder, that all proceedings have been
regular and that all legal requirements have been complied with.” Id. The ALC
disregarded this mandate and refused .to comply with legislative intent that a “tax sale
must be held and taken as prima facie evidence of good title.” South Carolina law is
clear, “[n]Jo action for the recovery o% land sold undef statutory provisions may be
maintained unless brought within two years from the date of the tax sale. Id. Since more
than two yearslhad passed from the time of the tax sale, there was no factual issue

whether there was a cloud on appellant's title.” Id.

\

Notwithstanding the above, the ALC found that “based on Long Cove and
Reeping, that the risks inherent in a tax deed and specifically in heirs property are.

considerations when determining the value of Property.” ? (R. p. 8). The ALC’s reliance

fraction of fair market value at these sales. (R. pp. 83 - 87). Reépondent is a career purchaser
of delinquent tax properties and clearly does not take issue with owning properties with a tax
title.

2 The ALC’s finding that a tax deed is a restriction affécting the Property’s use is inherently

flawed. (R. p. 8). A tax title for property does not alter the use of property in any way and

cannot be reconciled with Long Cove and S.C. Code Ann. § 12-51-160 to support the ALC’s

Order. A tax title simply conveys ownership; and therefore, it does not present any legal

impediments to use. The Respondent may not be able to use the Property, because of a finding
8



on Long Cove (addressed later) and Reeping are misplaced. The Reeping Court did not
eliminate the statutory presumption of good title or the statute of limitation found in S.C.

Code Ann. § 12-51-160. See, Reeping v. Jebbco, LLC, 402 S.C. 195, 740 S.E.2d 504

(Ct.App.2013). Rather, the Reeping Court reaffirmed the common law that defective
notice voids a tax sale and tolls the statute of limitation. Therefore, Reeping ‘is

distinguishable from Wilson v. Moselev'.and the facts of this case on a key point; there

. has been no finding that the tax sale is void.

In Reeping, the Orangéburg County Delinquent Tax Collector failed to use the
best address provided to him by the defaulting taxpayérs. The Reeping Court held that
because the defaulting taxpayers provided updated contact information to the county
and the county failed to update its information, it failed to provide proper notice to
defaulting taxpayers pufsuant to SC Code 12-51-40 (a). The court a-lso found that the
statute of limitations outlined in S.C. Code Ann. 12-51-160 providing defaulting
taxpayers two years to bring an action contesting said tax sale did not apply because of
_the county’s failure to adhere to its requirements. As a result, the Reeping Court
concluded that improper notice is a jurisdictional defect in a tax sale, which renders the
sale void and the statute of Iimitétion inapplicable.

In a circuitous way the ALC attempts to bolster Respondent’s contention that the
Property may be- heirs’ property and, tHerefore, all of the heirs likely did not receive

actual notice prior to Property’s purchase at the delinquent tax sale. Here, the tax sale

that it does not own it. However, its use is not restricted.

Moreover, the ALC incorrectly found in footnote 5 that a tax deed is a type of quitclaim
deed. (R. p. 5). To the contrary, a tax deed is different because it carries a presumption of 1)
good title in the holder, 2) that all proceedings have been regutar and compiled with, and 3) a
two year statute of limitation for recovery of the property. See S.C. Code Ann. § 12-51-160.
9 .



is not, nor has it ever beeo, challenged. * The ALC’s reliance on Reeping as persuasive
is misguided at best.
The ALC ignored the legal .principal that a “tax sale must be held and taken as
‘prima facie evidence of good title” for the Respondent. S.C. Code Ann. § 12-51-160.
South Carolina law is clear and unambiguous, “[n]o action for the recovery of land sold
under statutory provisions may be maintained unless brought within two years from the
date of the tax sale. Id. Since more than two years had passed from the time of the tax
sale, there was no factual issue whether there was a oloud on‘ appellant's title.” Wilson
v. Moseley at 147, 488 S.E.2d 862, 864. ‘The line of reasoning used by the ALC violates
state law by indicating that a property with a tax deed is worth less than a property
without one. The General Assembly’s language is abundantly clear on its fece: a tax
| deed is evidence of good title in the person holding said title. A vast number of
properties are sold each year at tax sales in South Carolina and clearly it was not the
}legislature’s intent for a tax title to vnegatively affect a property’s fair market. value.
Therefore, the ALC’s holding cannot be the correct application of S.C. Code Ann. § 12-

37-930 or S.C. Code Ann. § 12-51-160.

3 The fundamental flaw in the Respondent’s argument is if the tax sale is, in fact, defective, then the

tax deed is void ab initio. If the tax deed is void then the Respondent is not the owner of the Property and
the deed would revert to the previous owner, the defaulting taxpayer. There would be no defect in the title
to alter its fair market value. Further, Respondent would lack standing to challenge the Property’s fair
market value for tax assessment purposes.

Respondent talks out of both sides of his mouth: taking on the inherent risks of purchasing
property at a tax sale, purchasing said property for a fraction of its fair market value, then challenging the
assessment of said property because the tax title allegedly devalues the property The Court’s ruling
cements this ridiculous theory.

10



B. The ALC Erred When it Included Marketability and Insurability as
Factors to Consider When Det'ermining Fair Market Value.

- The ALC misapplied South Carolina Law when it found that “rharketabili_ty and
insurability of title to real property are factors to consider in fair market value, and
therefore should have been included in Respondent’s a_ppraisal of the Property.” (R. p.
8). South Carolina law identifies the method to determine the fair market value of real
property in this State.

All property must'be valued for taxation at its true value in money which in
all cases is the price which the property would bring following reasonable
exposure to the market, where both the seller and the buyer are willing,
are not acting under compulsion, and are reasonably well informed of the

uses and purposes for which it is adapted and for which it is capable of-
being used.. '

S.C. Code Ann. § 12-37-930.

The statute requires in residential ad valorem property tax assessment appealé that the

taxpayer's property be valued based on what a parcel “‘would bring” foIIowin.g

reasonable exposure to the market When a willing buyer is purchasing property from a
willing seller. This étandard does not inclﬁde fnarketability or insurability.* The South

Carolina Supreme Court in Long Cove further construed the fair market value statute to

include restrictions on use as a factor to consider in the fair market value analysis, not

marketability. =~ See Long Cove Home Owners’ Ass'n v. Beaufort County Tax

* “To be marketable, a title need not be flawless. Rather, a marketable title is one free from

-encumbrances and any reasonable doubt to its validity. It is a title which a reasonable
purchaser, well-informed as to the facts and their legal significance, is ready and willing to
accept.” Gibbs v. G.K.H., 311 S.C. 103, 427 S.E.2d 701 (Ct.App.1993). The Property here is
clearly marketable; Respondent purchased it “as is” with no title insurance and could easily sell it
without a general warranty deed. The.ALC implies that marketability means for something to be
attractive and desirable to everyone in the world. While this idea sounds interesting, the
Assessor is charged with the duty of taxing real property at its fair market value, and
marketability is not a factor in determining the fair market value of a property..

i



Equalization Bd., 327 S.C. 135, 488 S.E.2d 857 (1997).

In Long.Cove, homeowners ap‘pealed the assessment of the common areas in
various property'regimes that >were zoned as planned unit developments and, therefore,
had various restrictions on how they could be used. The court stated fhat “‘deed
restrictions on the uses of the common areas should be taken into account when valuing
these parcels for taxation purposes”. Id. at 142, 488 S.E.2d 857, 861. In other words,
because of the limited way that owners could use this property, the fair market value
was adversely affected. Here, the tax deéd does not restrict how Respondent can utilize
the Property. The Property is an unimproved, vacant lot located in desiréble downtown
Charleston. In fact, the current 26ning allows for the construction of up to two dwelling
units within its boundaries. (R. pp. 161 - 162). Use would be affected if, for instance,
easements prevented a house or houses to be constructed on the Prdperty.

That is not the case here; rather the ALC improperly concluded that the property
was unmarketable until a quiet title actibn was completed which would confirm title in the
Respondent and make the Property’s title insurable. The ALC is incorrect. “AII real
property in South Carolina must be assessed acéording to its ‘true value in money,’
which has been held to mean fair market value.” Long Cove at 142, 488 S.E.2d 857,
861. “Section 12-37-930 only requires the assessed value to reflect market value. The
‘willing buyer/willing seller’ standard in this section is hypothetical in nature and may be
assumed when no actual market exists for a particular parcel of land.” Id. If Respondent

does not have good title (because of the alleged defective tax sale), then it cannot "be a

willing seller. Furthermore, “[tlhe fact that property may be useless or may be put to

limited use does not mean that the property is not marketable.” Stanley v. Atl. Title Ins.
| | 12 |



Co.; 377 S.C. 405, 411, 661 S.E.2d 62, 65 (2008). Marketability and use restriction are
‘separate concepts under South Carolina law, and therefore not synonymous. Similarly,

the Court of Appeals in McMaster v. Strickland distinguished the concept of rharketability

and title from value and use. See, McMaster v. Strickland, 305 SC 527, 409 S.E.2d
440 (Ct.App.1991). “It is clear the trial judge confused the concepts of title and
marketability with use and value. That is, there is no evidence that the sellers do not
own the property, therefore they have title. Further, there is no evidence it was unlawful

to sell the property, therefore it is legally, if not actually marketable.” Id. at 530, 409
 SE2d 440, 442.

The ALC’s finding that the Property is unmarketable and likely could not be sold
is absurd in light of Stanley énd McMaster. Moreover, Long Cove emphasizes the fact
that “[a]lthough the restrictions placed on . . . property may destroy its marketability, the
property may' still have value in its uses for taxation purposes.” Id. at 142, 488 S.E.2d
857, 861. South Carolina courts clearly draw a distinction between a property’s
marketability and its use to determine fair markét value.

In the ALC hearing, even Peeples admitted that marketability and value are
different. (R. p. 80). Therefore, whether a property is marketable or not has no bearing
on its value for purposes of taxation. The fact that a tax deed may be undesirable to‘a
potential buyer is irrelevant in determining the market value of the property pursuant to
S.C. Code Ann. § 12-37-930; this statute only contemplates buyers who desire to buy a.
property, not what every buyer in the world would pay for a particular property. S.C.
Code Ann. § 12-37-930 requires that fair market value be determined by what a willing

buyer would pay for a property from a willing seller. For a property to be unmarketable,
13 -



it must be impossible to sell. Here, the Property can be sold.

The ALC found that a tax deed affects a property’s marketability and marketability
affects value, thus, if a property is not marketable its value is substantially diminished.
To demonstrate this concept as discussed by the ALC by way of example, if a property
owner improves a property it becomes more marketable and thereby, more valuable.
The problem with this logic is that people have drastically varying ideas of what
improves or devalues a property. Otherwise, everyone in the world would be fighting
over the same piece of property. The legislature removes the infinite possibilities that
could affect a property’s value by whittling the definition of fair market value down to a
value determined by a willing buyer and willing seller. Whether or not a property is
marketable does not affect its use, and the ALC erred when it broadened state law to
include marketability impacting its faif market value. - |

Additionally, the ALC incorrectly found that a pfoperty purchased at a tax sale is
uninsurable and this affects its fair market value. The standard for determining fair
mérket value is South Carolina is “. . . the price which the p’roperty'would bring following
reasonable exposure to the market, where both the seller and the buyer are willing, are
not acting under compulsién, and are reasonably well informed of the uses and
purposes for which it is adapted and for which it is capable of being used.” S.C. Code
Ann. § 12-37-930. Title insurance is required by many lending institutions prior to
providing financing for a property. However, title insurance is not a requirement by IaW.
While title insurance may provide a level of comfort to banks, it is certainly not
necessary under the willing buyer, willing seller standard of SC Code Ann. § 12-37-

930.
14



Peeples, Respondent’'s own expert admitted that title insuranc‘:e is not required to
purchase and sell property in South Carolina. (R. p. 78). Peeples also admitted that title
insurance is not the only factor that makes property marketable. (R. p. 80). Further,
Peeples admitted that while his company will likely not ihsure property with a tax deed,
other entities may do so. (R. p. 80). Réspondent was able to purchase the Property
without title insurancé so it is clearly not a requiren"tent to exchange property. Ttte ALC
misuses title insurance as a factor itt determintng marketability, yet this connection is
effectively dismissed by the fact that Respondent purchased the Property without having
titte insurance. The ALC expands upon the cleér, precise words of the General
Assembly in direct violation of S.C. Code Ann. § 12-37-930 and § 12-51-160 by holding
that factors such as marketability and title insurance have a negative effect on fair
market value, and in doing so, improperly disregarded legislative intent.

. THE ALC’S ORDER FINDING $20,000 TO BE THE PROPERTY’S FAIR

MARKET VALUE AS OF 12/31/2009 IS BOTH ARBITRARY AND

CAPRICIOUS AND CHARACTERIZED BY CLEARLY UNWARRANTED
EXERCISE OF DISCRETION.

Even if this Court finds that the ALC’s erroneous decision creating factots that
affect a property’s fair market value is not in violation of statutory -provisions, this Court
should find that the ALC erred in determining fair market value of the Property because
the evidence presented by Respondent in the record is not based on general knowledge
and experience; therefore, the ALC relied on fglse information as the basis for its
decision, which is arb-itrary and capricious and characterizéd by clearly unwarrantéd
exercise of discretion.

The ALC agrees with the County’s Appraisal. “There appears to be no dispute
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that in the absence of any defect in title affecting its marketability and insurability, the
value of the Property was correctly appraised at $60,000.’f (R. p. 7'). It is clear that the
ALC}finds the Appellant's comparable sales persuasiVe and that Expert Appraiser's
adjustments are correct. The fault in this rea'soning is that the ALC “does not find
[Respondent’s] depreciation pefcentage of 80% to be credible” yet finds “[blecause the
only other property value supported by the evidence is $20,000, | conclude that this is
the value of the Property.” (R. p. 9).l | |

The ALC’s opinion adds factors to the statutory definitions affecting Fair Market
Vavlue, yet fails to quantify any of fhese factors. The ALC agrees with the County’s
Appraisal which gives the Property a fair market vaiue of $20,000 — a 66 2/3%
depreciation because of all of the factors created in the ALC's opinion. The ALC fails to
" provide a method to quantify the effect .each of the items designated (tax deed‘,
marketability and insurability) have on the Property’s fair market value. Are they each
responsible for a 22% reduction in value? Does a tax deed affect a property’s value by
40%, marketability 20% and insurability 6 2/3%? The ALC's use of this improper
methodology of valuation is erroneous, arbitrary and capricious.

"A decision is arbitrary if if is Without a rational basis, is based alone on one's will
and not upon any course of reasoning and exercise of judgment, is m'ade at pleasure,
without adequate determining principles, or is governed by no fixed rules or standards."

Converse Power Corp. v. S.C. Dep't of Health & Env't Control, 350 S.C. 39, 47, 564

S.E.2d 341, 345 (Ct.App.2002). The ALC failed to exercise sound discretion in finding
the F’roperfy’s fair market value is $20,000 without any indication that the fair market

value as asserted by Respondent was based on “his own general experience and
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knowledge.” Id.
South Carolina law allows a landowner to testify about market value based on
hearsay if it is within his general knowledge and experience. The court allows a

property owner to testify as to an opinion of his property’s value as long as it is based on

certain, specific information. S.C. State Highway Dep’t v: Wilson, 254 S.C. 360, 371,

175 S.E.2d 391, 397 (1970). The Court in S.C. State Highway Dep’t v. Wilson stated:
Where the witness bases his opinion entirely or chiefly on incompetent or
inadmissible matters, it has been held that his testimony must be rejected;
but the fact that the witness’s knowledge as to market value is largely
hearsay will not exclude his opinion, provided the witness gives to such
information the sanction of his own general experience and
knowledge. :

Id. at 371, 175 S.E.2d 391, 397 (citing 32 C.J.S., Evidence, § 546 (117), p.

449)(emphasis added). Respondent's contention that the fair market value of the

Property is $20,000 is not based on his general knowledge and experience.

Respondent did not perform an abpraisal of the Property and does not have any
evidence in the record to refute the Assessor's comparable sales analysis for the

Property. Instead, Respondent testified his reason for the $20,000 figure was for

negotiation purposes.

Q: Now, why did you present to the Board of Assessment Appeals that
the property was worth $20,0007?

A: This process is usually a negotiation, so | wanted to start off being
reasonable, hoping they would see it my way in the beginning.

(R. p. 102).
Respondent also contends that a tax title affects a property’s value by 80%. This
allegation does not comply with Respondent’s request, and ALC’s subsequent ruling,

that the fair market value of the Property is $20,000.
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CQ: And you did testify earlier when Mr. Koon asked that you said
Somewhere in the 80 percent range is what you believe a tax deed
effects property value?

Yeah.

So would you say this property is worth $100,000 if you're only

asking for 207? _ ‘

A No, again, | paid $100,000, which puts it in that 20 percent range if
it was 60. | was trying to be — the assessor can be notoriously
unforgiving and unreasonable. | started off trying to be reasonable
with my bid and | did not want to bring it this far. | came up with a
reasonable proposal of value and the assessor did not see it my
way. . . .

o2

(R. p. 132).
The numbers do not work. |If 'Reépondent’s 80% was applied to the Appraisal,i the
Property’s fair markef value would be $12,000. Conversely, if $20,000 is the fair market
value of the Property due to the title defects claimed by Respondent and found by the
ALC, without said “defects” the Property’s fair market value would be $100,000. The
nﬁmbers do not add up, and Respondent fails to explain his reasoning for arriving at a
value of $20,000 other than as a negotiation téctic. For the reasons stated above, it is
obvious that Respondent’s general knowledge and experience did not factor into his
value of the Property. Therefore, the ALC’s determination of fair market value is not
based on the S.C. Code Ann. § 12-37-930 willing buyer/willing seller standard; rather it
is based on a “negotiation tactic” of the Respondent. A decision is arbitrary when it is “. .
. without adequate determining principles, or is governed by no fixed rules or standards.””
Converse at 47, 564 S.E.2d 341, 345. The ALC’s Order on vafue iIs based on pure
speculation.

The record shows that the Assessbr’s comparable sales data is the only
comparable sales offered at trial. Respondent of'fered__no comparable sales.. There is

no evidence or testimony in the record to support the ALC’s approach to valuation;
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therefore, there are no a}dequate determining' principles, fixed ‘r‘ules, or standards to
support this practice. This Court should reverse the ALC’s determination of fair market
value for the Property of $20,000 and find the Property has a fair market value of
' $60,000 as of 12/31/09.
CONCLUSION

For the reasons stated herein, this Honorable Court should reverée the ALC’s
Order finding that a tax deed affects use, that a tax title,‘ marketability, and insurability
are factors to consider in determining fair harket valﬁe, and find that Property has a fair

market value of $60,000 as set forth in th'evCounty’s Appraisal.
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