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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON(}%% FE3 22 !uj Il: ¥R THE ELEVENTH JUDICIAL CIRCUIT

Jerome Baker, #362559, L!,!:\r’tfj,g;*r © 2015-CP-32-04261
Applicant; {77} :'Tr,%; $C
v. ) ORDER OF DISMISSAL
| ) ‘ 4 _
State of South Carolina, ' )
)
N Respondent. g

This matter comes béforé this court by way of an application for post-conviction relief filed
on December 3, 2015, by Jerome Baker (Applicant), and later amended on July 17, 20 1 8, through
retained counsel Torimy A. Thomas, An evideritiary hearing was held on January 23,2019, before
this court at the Lexiggfon County Courihous‘e. Applicant was present and was represented by -
counsel Thomas. The State of South Carolina (Resi:ondent) was represented by Sénio; Assistant
Deputy Attorney General Megan Harrigan Jameson of the South Cziroliha Attorney General’s
Office. At the hearing, testimony was taken from plea counsél Robert T. Williams, Sr. and
Applicant, .

F'oll'owing a thorough review of the record in its éntire_ty, and the testimony and evidence
presehted at the evidentiary heariﬁg, this court finds Applicant has failed to meet his ,re}juisite
burden of establishing any constitutional violations and denies this apbliéation with prejudice, -

" PROCEDURAL HISTORY -

The records before this court establish Applicant\“i.s présenﬂy 'Tconﬁnéd in the South
Carolina Department of Corrections pursuant to orders of commitment of the Clerk of Court for
the South Carolina State Grand Jury. On Novembeér 13, 2013, the South Carolina State Grand Jury
indicted - Applicant . for Traffickihg in Marijuang. (Conspiracy) (100 to 2,000 pounds) and

Trafficking in Marijuana (10 to 100 pounds) (2013-GS-47-0023). The charges stem from a joint
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federal and state narcotics invesﬁgaﬁon that began with a cooperating witn_éss.providing the Drv:g
Enforcement Administration (DEA5 with information regarding A:pplicant trafficking large
quantities of illicit,dr‘u'gs into South Caro_lina. I;Ie was represented by Robert T. Williams, Sr.,
Esquire, Assistant Attorney General Lawrence Wedekind of the South Carolina Attorney
General’s Ofﬁc‘e prosecuted the case.

On October 20, 2014, Applicant appeared in Lexington Cbunt’y before the Honorable
Thomas' A. Russo, circuit court judge, and pled guilty to Trafficking -in Marijuana (10 to 100
pounds) pufsﬁa_rit to a written plea a_greement ﬂ;at included the dismissal of the accompanying
 conspiracy trafficking charge and other drug-related offenses in Lexington and_P;ichland Coumies
in excha.ngelfor Applicént waiving presentment to .thé Richland County Grand Jury and entering a
ﬁlea' at a later daﬁe to trafficking in marijuana (10 to 100 pound;) (second offense) for a negotiated .
sentence of five to ten} yeats imprisonment. Sentencing was deferred pursuant to this ﬁlea
agreement. |

On December ‘12, ‘20’14,»a11: parties reconvened before Judge Russo. At tlns hearing,
Applicant waived presentr‘fle.nt' to the Richland"County Grand Juryto trafficking in marijuana (10
to 100 pounds) (second offense) and wgivea any jurisdictional issues to> have the mattefdi'sposedl
of in Lexihgton County. Pursuant to the negotiated plea agreerment Betweén Applicant and the
State, Judge Russo sentenced Applicant to ten years for t_he_ state grand jury trafficking in marijuana
charge aid to a concurrent ten yeats f;r the Richland County trafficking in marijuana (second
offense) chaige.

On December 15, 2014, Applicant filed a ri;otion to fecqnsider his sentenc; A hearing on

this motion was held on January 14, 2015, before Judge Russo, who took ‘the matter under
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zidvisement. On February 8, 2015, Judge Russo .ﬁle'd a written order denying Applicant’s motion
to reconsider his sentence.

Applicant did not file an appeal of his négotiated guilty pleas or sentences.

SUMMARY OF FACTS GIVING RISE TO THE CONVICTIONS

This State Grand Jury case involves a joint state and federal investigation that began in
2010 with an informant notifying the DEA that he had information pertaining to Applicant and a
co-conspirator, Elma Camarillo, both of Whofn the infonnaﬁt had known for fifteen years. Law
enforcement used phone records to build a case agéinst Camarillo, who was working with the
informant to arrange large shipments of varioﬁs drugs to various locations through the country,
including Illinois, Kentucky, and South Carolina. These phone records eventually linked
Applicant to the cdnspiracy. Camarillo, workl;ng with Applicant, told the informant to locate a
very speciﬁc,_ méd_el of Dodge pick-up truck, Surveillance video and bank records show that once'
the infor;ﬁant found the specific truck, Applicant provided the funds for the informant to ptjrchase
* the truck. The informant then purchased the truck and drove it to MeAllen, Texas as instructed.
Unknown to Camaril]o and Applicant, the informant wa_é eScorted bya s,urvéﬂlancé team from the
Drug Enforcement Agency and South _Carolinai Law Enforcement Division ‘(SLED),» who had
installed a kill switch and GPS tracker on the truck. Once in Téxas, the informant Was instructed |
t§ drop off the truck ata speciﬁc location and wai'-cvfor a call to say it was ready. He then feceived '
such a call and was instructed to drive the truck back to South Carolina. On August 27, 2010, once
he arrived in South Carolina, the informant was inéh'ucted to drive the truck to a specific location,
which he did. At that tim;, an associate of Applicant got into the vehicle and drove it to another
location a short distance way,- where he was met by Applicaht. Applica_nt‘then got into the truck

and drove it onto Interstate 20. At that point, law enforcement activated the kill“switch and the
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trirck disabled. Law enforcement appreaehed and Applicant was arrested on older charges, Tne
truck was impounded, and once at the SLED garage, the gas pump was removed and 44 pounds of
marijuana were recovered. (Oct. 20, 2014 Tr. p. 12- 18).

_Approximately three ;'ems lafe;, the Richland County law enforcem‘ent executed a search
warrant of Applicant’s reeidence on May 23, 20i3, where law enforcement found enore than 11
pounds of marijuana. (Dec. 12, 2014 "rr.'p. 19-20).

CURRENT PROCEEDING o

J

O December 3, 2015 Apphcant filed an apphcatxon for post-convxchon rellef allegmg he
is being held in custody unlawfully based on alleganons of meffectlve assxstance ‘of counsel and
inVoluntary guilty pléa, with the suppor‘ting facts “That the Applicant failéd to receive the benefit

| of his plea bargain.” He states He is seekmg a new ‘trial. ) |

On July 19, 201 8 Apphcant through counsel Thomas, served an ‘amended apphcatlon w1th

the followmg allegauons ' )

1. That trial couinsel was meffectlve for faxlure to mvestlgate and to bnng to the
COm't’s attention that polmcal forces were at. play as a result of the Apphcant and
“his wife's ovimership of spice shops in Lexmgton County ' '
2. 'Trial Counsel was ineffective for not biing to the Court's atterition staternents made
by Larry Wedekin in the first plea that the Apphcant\would be parole eligible and
65%. The Apphcant received an 85% seiitence.
3. Trial Counsel failed to file a Notice of Intént to Appeal, ' _
-4, Tnal Counsel failed to provide the Applicant the opportumty to properly review wthe
ewdence agamst his due to restrictions placéd on the evidence by the State. :
5. That proper venue for this case was Richland County and not Lexington County
6. Trial Counsel failed to properly ifivestigate and/or Ob_] ect' to an improper
enhancernent of the Applicant’s drug charges.
7. Trial Counsel was ineffective for falhng to propetly advise Apphcant as to ‘what
- chdrges he was pleadmg to.
8. Trial Counsel failed to effecnvely challenge or mvestxgate the weight of the drugs.
9. Trial Counsel was ineffective for the Apphcant not recemng the beneﬁt from his
© pléa bargain for five (5) years.
10. Trial Counsel was ineffeétive for not arguing that all activity Wwas one contmuous
course of conduct and thus iriproperly enhanced
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11. Trial Counsel was ineffective for his failure to argue that the Applicant’s first plea
was not a conviction and could not be used to enhance additional charges, There
was no sentence imposed at that time of the plea,
12, That sentencing was excessive in hght of Co-defendant’s sentence,
An evidenﬁary hearing was held on January 23, 2019, before this court at the Lexington
County Courthouse. At the hearing, Applicant proceeded' forward on the allegations as set forth in

his amended application. Testimony was taken from plea counsel Williams and Applicant.

Following the heaiing, this court took the matter under advisement,

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This court has thoroughly reviewed the record in its entifety. Additionélly, this court heard
the testimony presented at the evidentiary hearing and was able to observe the witnesses presented
at the evidentiary hearing, which allowed the court to scrutinize the <—:redibility of all witnesses
presented. Set forth below are the relevaxit ﬁndings of /f'acts and conclusions of law as required
pursuant to S.C. Code Ann. §17-27-80.

Appliéant, -like all other defendants, has a right to the assistance of effective counsel as
provided by the Sixth Amendment to the United States Constitution, U.S. Const. ameﬁd. Vi

Strickland v. Washington, 466 U.S. 668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164

(2008). AppIicanf has. tﬁe burden of proving the allegations in his post-conviction relief act]ion,
~and when alleging that trial counsel v;'as constitutionally ineffective, he must prove that “counsel’s
conduct so undermined the proper functioning of the adversarial process that it cannot be relied
upon as having produced a jusf result.’-; Sﬁckland, 466 .S. at 686

In evaluating allegations of ineffeqii\)é assist:ance of counsel, the réviewing court appliés
the two-pronged test outlined in Strickland, 466 U.S. 668. First, Appﬁcant must prove that
counsel’s performance was deficient. Id.; M@IQ, 300 S.C. 115, 117, 386 S.E2d 624, 625

(1989). Under this prong, the court measures an attorney’s performance by its “reasonableness
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under prevailing 'professional norms.”. Cherry, 300 S.C. at 117, 386' S.E2d at 625 _(quotiné
Strickland, 466 U.S. at 690). The proper measure of perforrr‘ianee’l's Whether the attorney provided
representation within the range of competence required m en'rninal cases. Butler v. State, 286 8.C.
441 442,334 S.E. 2d 813, 814 (1985). “Counsel is strongly presumed to have rendered adéquate
. assistance and made all significant dec1srons in the exercise of reasonable professmnal Judgment »
Id. (citing Strlckland 466 U S. at 690) Appllcant must overcome tlns presumptlon to receive
relief: MX 300 . C. at 118, 386 S E.2d at 625 Second counsel’s deﬁcxent performance must
have preJudlced Pet1t10ner such that “there is a reasonable probabrhty that ‘but for counsel’s
unprofessxonal errors, the result of the proceedmg would have been dxfferent ? Qh__rrx, 300.S. C at
117—1 8, 386 S E.2d at 625. With respect to guilty plea counsel Appheant must show that there is
a reasonable probabllxty that but for counsel’s alleged errors he would not have pled gurlty and
:wou'ld have msrsted on gorn'g to trial. Hill v, Loekhart, 47@ U‘--S‘, 52 (1 9»85). o
The standards do not establlsh mechanical rules; the ult_lmate_‘fociu_s of inquiry must be on
the ﬁ.lndamental faimees of the proceeding whose result is heing challenged A court need‘not first
_determme whether counsel’s perfonnanee was deﬁcxent before exammmg the prej udme suffered
by the defendant asa result of the alle;ed\deﬁcrenmes If itis easier to drspose of an meffectrveness
claim on the ground of lack of suf‘ﬁcrent prejudlce that cOurse should be followed Stnckland
466 U.S:668. |
Moreover, Stnckland doea not requue a ﬁndmg of 1 1neffect1ueness merely for devratton
from some ngld rule of representatxon Rather, Stnckland requnres the post-convxctron relief
apphcant to prove “counsel made’ errors $o senous that counsel was not funcnomng as the

counsel’ guaranteed the defendant by the Slxth Amendment » Id at 697. Therefore, the functron

of the post-cormctlon rehef eourt is to determme if“in light of all the c1rcun1stances the 1dent1f1ed
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dcts or omissions were outside the wide range of professional competent assistance” required of a
,_ criminal defense attorney.” Id. at 6_9b. | |

“A guil}y plea is a solemn, judicial admission of the truth of the charges against an
individdal; thus;, a criminal inmate’s right to contest the validity of such a plea is usually, but not
inveriably, foreclosed.” Dalton v. State, 376 S.C. 130, 137, 654 S.B.2d 870, 874 (Ct. App. 2007)
(citing Blackledge v. Allison, 431 US. 63, 74 (1977)). “Indeed, where a thorough colloquy is

conducted, courts must exercise caution in setting aside the guilty plea.” Garren v. State, 423 S.C.

1, 12, 813 S.E.2d 704, 712 (2018); see Jamison v. State, 410 SC 456, 469-71, 765 S.E.2d 123,
129-30 (2014) (observing that “guilty plea[s] must be treated as final in the vast paajo_rity of cases”
and instructing that caution must be exercised 56 as not to _“_un_demline the solemn nature of a guilty
plea and the finality that generally attaches to a guilty plea”).

Based on this standard set forth above, this court finds Applicant has failed to meet his
requisite burden .of establishing any constitutional ineffectiveness of counsel as to any of his
various allegations. Each allegation is addressed fully bel'ow:

Counsel’s Alleged Ineffectiveness for Failing to In vestigate and Brmg to the Court’s Attention
that Political Forces were at Play as a Result of Applicant and his Wife’s Ownership of Spice
Si_:ops in Lexington County

First, Applicant alleges counsel was iﬁeffective for failure to invgsti gate and to bring to the
court’s attention that political forces were at play as a result ,pf the Applicant and his wife’s
ownership of spicé shops in Lexington County. In support of this allegation, Applicant testified
at the evidentiary hearing that he and his wife owned various businesses that sold legal, synthetic
marijuana, commonly referred to as “spice,” which upset many politicians and community -
members in Lexington County. He further asserted that he was vocal about the legality o_f spice,

which resulted in him being targeted by local law enforcement and politicians. He testified he
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refused to provide infonnation to law enforcement fegarding these spice sheps because he believe;i
the business was legal and was in'elevant to his case. He testiﬁed he belie{ree this is why he was
prosecuted-and why he receiied a ten year sentence. | |
Plea counsel similarly testiﬁed Applicant’s wife owned spice shops, which upset many in
local law enforcement, and Applicant refused to discuss the business during his proffers with the
State because he felt the shops were legal anc'l ifrelevah;c to his case. He testified ﬁﬁs upsef law
enforcemeiit, who indicated to the pléa court that Applicant liad refused to cooperate about the
spice shops, which he felt vias unfaxr ‘He acknowlédged he informed the plea court of this during
sentencing and during the r"e'eensidefatiOn hearing. He alio ackno{vledge& Applicant was
sentenced within the range of the plea agreement | |
This court finds Appllcant has failed to show any meffectweness of counsel for failing to
‘investigate _éircumstaxiees regardirig Ap;'ﬂ.ica\ﬁt"s' wife’s spice shop or failing to inform the court
“that political forces were at play in his case regarding these spice shops. It 1sread11yapparent frém _
counsel’s testimony that counsel was aware of the uiiderlyi’n”g‘ clrcumstances of the spice éhops‘
and argued to the plea cout ‘iﬁiﬁie‘r'eus‘ ﬁ;ﬁe-s that Applicant did not own the spiee shiops ead they
had no bearmg on his case. Counsel Was & riot deficient for falhng to investigate and to bring to the
court’s attentmn that pohncal fotces were at play as a result of the Appheant and ‘his wife's
ownership of spice shops in _Lexmgten County - - -~
: Addiﬁonally,"A}ﬁpifcant is unable to establish any prejudice from this Aallegat’ie‘h,' as he
knowingly, voluntarily, and intelligently pléd guilty pursuant to negotiations he entered into with
the State allowing him to globally resolve his pending State Grand Jury and Richland 'coamy

charges for a favorable sentence range of five to ten years S___ Garren, 423 S.C. at 12, 813 SE. 2d

at 710 (internal eltatlons and quotanons omitted) (“A gmlty plea is a solemn, judicial adrmssxon
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of the truth of the charges against an individual; thus, a criminal inmate’s right to contest the
validity of such a‘plea is usually, but not invariably, foreclosed. Indeed, where ﬁthorough colloquy
is conducted; courts must exercise caution in setting aside the guilty plea.’v"; Jamison, 410 S.C. at
469-71, 765 S.E.2d at 129-30 (observing that “guilty plea[s] must be treated as ﬁnal in the vast
majority of cases” and instructing thg.t caution must be exercised so as not to “undermine the
 solemn nature of a guilty plea and the ﬁnalit'y that géherally, attaches to a guilty plea”). Applicant
has failed to establish that he would not have pled. guilty. bu‘tAfor counsel’s acts or omissions, and
therefoi}e,_ cannot establish the requisite p;ejudicq, for relief. See Hill, 474 U.S. 52 (holding that
with respect to guilty plea counsel, an applicant must show that there is a reasonable probability
that, but for counsel’s élleged' e;roré, he would not have pled gﬁilty and would have insisted on
going to trial). This court finds that this allegation must be denied and dismissed with prejudice. -

Counsel’s Alleged Ineffectiveness for Failing to Correct the Prosecutor’s Inaccurate
Statements regarding Parole Eligibility

Second, Applicant alleges plea counsel was ineffective for “;mt.ﬁring to the Court’s
~ attention statements made by [prosecutor] Larry Wedékih in the first plea that the Applicant:&'ould
be iparole eiigible and 65%. The Applicant received an 85% sentence.” This court notes this
allegauon is directly refuted by the record. During the October 20, 2014, plea proceedmg, the
prosecutor informed the plea court that Apphcant’s plea would requxre him to serve 85% of his
sentence before being eligible for any sort of early release, and immediately thereafter, Applicant

told the court he understood. (Oct. 20, 2014 Tr. p. 12). During the Ijecember_ 12, 2014, plea
proceeding, the prosecutor again informed the court that the lﬁlea would require A.p-plicéht‘to serve
85% of his sentence before béing eligible for any sort of early release, and shopﬂy thereéﬁér,
Applicant informed the court he wished to plead guilty. (Dec. 12, 2014,'_I‘r. p. 4, p. 8-9).

Accordingly, as Applicant affirmed under oath at two different proqeedings that he understood he
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would be required to serve 85% of his sentence before being eligible for any sort of early release,

he cannot met his requisite burdenlof proof as to this allegation. This court finds this allegation

must be denied and dismissed with prejudice. o
Counsel’s Alleged Ineffectiveness for Failing to File a‘ Notice of Appeal '

Third, Applicant alleges plea counsel was ineffective for failing te file a notice of appeal
for Applicant, Applicant has failed to present any evidence to support his allegation that he was
desirous of an appeal following the court’s aéceptance of his negotiated plea. At the e'videntiiafy
hearing, he testified he dlscussed a dlrect appeal with plea counsel and counsel advxsed him that
an appeal would llkely not do any good because they had entered a negouated guilty plea He
testified counsel fecoMended he file a post-conviction relief action, which he did and then

- quickly contacted his dﬁrrent' ceunsel to répres'eﬁt hifn. Applicant never testified he wanted an
appeal or requested counsel to file an’ appeal |

Cqunsel tesnﬁed Apphcant d1d not ask hun to ﬁle a dlrect appeal He test1ﬁed they

dlscussed the next steps Apphcant could pursue mcludmg ﬁlmg a dlrect appeal and Apphcant
.;agreed it would be smaner to pursue a sentence recon51derat10n, whxch he d1d He testlﬁed he
would have ‘ﬁled a direct appeal if Applicant had asked hlm to do so but affmnned again that
Applicant did nof; xjenuest_ an appeal. The unconuqve:ted evicience befere this court conclusively
esteblishes Applicant did not request c‘ou"nsel ﬁle an appeal. Accordingly, this ceurt ﬁnds that this
alleganon must be denied and dismissed with pre_] ud1ce |

Counsel ’s Alleged Inef]‘ectzven ess for lemg to Prowde Applicant with an Opportumty to
" Review the Discovery

Fou‘rtli; Applicant alleges plea coutt was ineffective for failing “to prow}'ide Applicant the
6pporfunity fo préperly_ review the evidence against hi[m] due to restrictions placed on. the
évidence by the State.” In this case, as virtually every State Grand Tury case, the presiding judge
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fssued a protectiire order that placed strict conditions on the disclosure of evidence due the secrecy
involved in these unique proceedings. See Protective order filed March 25, 2015. Included in this
protective order was the fc')llow_;ving provision:

The defendant and his or her attorney are prohibited from photocopying, scanning,

digitizing, etc. and disseminating copies of any State Grand Jury testimony,

interviews of witnesses and any other documents that may be disclosed to the

defendant and their attorneys in reference to the above-captioned case. Further,

unless otherwise ordered by this Court, all material disclosed pursuant to this Order

must remain in the secured custody and control of defense counsel, and not the

- defendant, 4t all times, and absent order of the court must be retained in a secure

location by defense counsel unless and until it is destroyed pursuant to any

applicable rule regarding file retention.

1d. This order was issued by the presiding judge—not the State. Accordingly, defense
counsel was under a court order not to provide a copy of the discovery to.Applicant, but rather,
Applicant had to come to his office to review the discovery. This protective order was validly
issued by the presiding judge to  protect the integrity of the case and the State Grand .Iury process.
S.C. Code Ann. §14-7-1720 generally provides that State Grand Jury material i is secret but may be
dxsclosed by order of the court.to provide “the defendant with the material to which he is cr_mtl_ed
pursuant to Section 14—7-1700,”_and to comply “with cdnstitutional, statutory, or other legal
requirements or to further justice”. See S.C. Code Amn. §§14-7-1720(A)4) and (A)(S). |
Additionally, defendants are entitled to discovery in criminal cases, pursuant to the constitution,
statute, and rule, See Brady v. Mml@nd, 373 U.S. 83 (1963); Evans v. State, 363 S.C, 495, 61 1
S.E.2d 510 (2005); S.C. Code Ann. § 14-7-1700; Rule 5, SCRCrimP. However, the State Grand
Jury statute also provides that disclosure of State Grand Jury evidence and testimony “must be
made in that manner, at that time, and under those conditions as the court directs,” See S C. Code

Ann, § 14-7- 1720(A) Moreover, the court has the jurisdiction and duty to protect the secrecy and

integrity of the grand jury process, and to punish for contempt for violations of orders or process

Page 11 of 18



issued in a State Grand Jury case. See generally S.C, Code Ann, § 14-7-1730; State v, Blanton,
278 5.C. 597, 300 S.E.2d 286 (1983) (in contenipt cee tor atiemipting to influence a grand juror,
: noting'that the court has an irnplied and ,hecessary com'rnon lawipower to punish "t"or' eontempt).
Therefore, pursuant to the court’s ‘power to direct the manner and conditiOns of dls'clos'ure, and in
-order to p‘rotect the integn"ty dnd se’crecy of the State Grand Jury pfocess the presiding court issued
a valid protectrve Order and defense cOunsel properly comphed wrth its, resmctlons This court
finds this aIlegatton is mthout ment and must be demed and‘ dlsnussed with pre_]udlce
Counsel Alleged Ine[fectzveness for Fatlmg i/ Clmllenge Impraper Venue

Flﬁh Appheant asserts Richland County was the proper venue not Lexmgton County. The
record before tlus coutt establlshed counsel filed two mot1ons to change the venue from Lexmgton .
County to chhland County, whlch were demed by the court Because these matters were ralsed
" 'mled upon, and not appealed the rulmg 1s the law of the case and cannot agam be ehallenged on
: post-conthmn relief. “Under the law-of the-case doctrme, a party is preeluded from rel1t1gat1ng,
aﬁer an appea.l matters that were elther not ralsed on appeal but should have been or rmsed on
appeal but expressly reJected by the appellate court » Flexon v, PHC-Ja:sger= Igc . 413 S C. 561
571 776 S.E. 2d 397 403 (Ct App 2015) (quotmg udy V. Maru 381 S. C 455 458—59 674

S E 2d. 151 153 (2009) (c1tmg C.JS. Appeal & Error § 991 (2008))), sée also Bakala v, Bakala,

352 8. C 612 576 8. E 2d 156 (2003) (holdlng that a fatmly court judge could not overrule the
prior unappealed order of another famlly court _]udge because it had become law of the case), Inre

Momson 321 8. C.370 n. 2, 468 S E. 2d 651n.2 (1996) (notmg that an unappealed rulmg becomes

the law of the case afid preeludes further eonsrderatlon of the issiie on appeal), Cooper Txre &
Rubber Co. v. Perx_y et al, 261 S.C. 538, 201 S. E 2d245 (1973) (holdmg that where a ruling on a

demurrer to complamt is not appealed from, it Becortes the law of the case); Watkms v. Hodge,
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232 S.C. 245, 247-48, 101 S.E2d 657, 658 (1958) (refusing to consider jurisdictional matter of
underlying case where issue had been ruled upon and not cha]lenged on appéal).

Additionally, this court finds counsel took' apbrqp;iate steps to try to change the venue to
Richland County at Applicant’s request, which were ultimately denied by the court. Accordingly,
this court finds that c_ounsél’s performance was nbt ineffective and this allegation must be denjed

4and dismissed with pfejudice

Counsel’s Alleged Ineffectiveness far Failing to Properly Investxgate or Object to an Improper
Enhancement of Applicant’s Richland County Offense as a Second-Offense

Sixth, Applicant argues counsel was ineffective for failing to properly 1nvest1gate and/or
object to an improper enhancement of Applicant’s drug charges. Applicant also makes a similar
argument in allegatiori eleven, and therefore, .this court addresses boti at once, 'Essentiglly,
. Applicant argues counsel was ineffective for failing tb challenge his Richland County charge for
trafficking in marijuana (10 to 100 poimds) as a second éffense. Howé\ier, this allegation is
without merit, as Applicaht was properly charged with a second offense for the Richland Couﬁty
i‘rafﬁckjng incident because he had already been convicted on the prior State Grand Jury trafﬁcicing
offense when he entered his prior guilty plea. See S.C. Code Ann. § 44-53-470 (An offense is
considered a second or subsequent offense if: for an offense involving marijuana pursuant to the
provisions of this articlé, the offender has been convicted within the previous five years of a first
violation of a marijuana possession pfovision §f this article or of another state or federal statute
relaﬁng to inarijuana possession; . . . [A] coxivi_ction of trafficking in marijuéna or trafficking in
any ofhér controlled substance in violation of this article ‘or of another state or federal statute
relating to Uafﬁéking m controlled substances ;nust_ be considered a prior offense for purposes of
'any prosecution pursuant to this article.”). As Appliéant had preirioﬁsly'knowingly,' voluntarily,

and intelligently pled guilty to trafficking in marijuana (10-100 pounds) on October 20, 2014,
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under the State Grand Jufy indictm“en"t,. hlS subsequent Riclﬁand County charge was a secon.d
offense and was propetly enﬁﬁnced to a second offense: Any argument that he had not yet received
a sentence for the prior State Grand Jury eonvictioﬁ and therefore {t_ should not heve been enhanced
is without merit. S.C. Code Ann. § 44-53-470 does not make any reference that requires a

defendant to have received a sentence for the prior conviction. See also Padilla v. State, 90 N.M.

664, 666, 568 P.2d 190; 192 (1977) (“Habitual offender proceedings are based by statute on prior -
felény_cbnvic;i,ons.» Since it is not négessary to impose SenteﬁCe in order to _eonétituie a conviction,

the deferred sentence was of no consequence. It is the conviction th'at is crucial and not the

. -

N

sentence.”). Addmonally, Apphcant waxved presentment to the grand jury onthe Rmhland County
charge of n'afﬁckmg marljuana (10- 100 grams)—second offense in exchange for a negotiated
‘ ,‘sentenee Ibetween ﬁv_e to te; years qf 1mpnsomnent, _whlch \.he conﬁr_;ped in Wntmg on his
.»sentenc.itig sheet and }(Erauy at the beeember 12, '2:_614,“piea, hear‘ing.-., Mofeqve;, there was a
ciis_cuésiqn on the record as to Whether the Riehland County charge was a second offense at the
‘ Deéefnber 12,2014, plea heaﬁ'ng, afte;\;hich Appiicent indiCated he uhderstoo'd.it wes a second
offense understood the sentencmg ra.nge and w1shed to enter a gmlty plea to the charge (S_e_ e Dec.
12 2014 Tr P. 7-9) Accordmgly, this court finds Apphcant has fmled to meet his requisite burden
of proof and that this alleganon muist be denied and dxsm1ssed with pre_]udxce
Counsel’s Alleged Ineffecuveness for Failing to Properly Advise Appltcam as to the Charges
Seventh Apphcant alleges cOunsel was meffectwe for fa111ng to properly advise Applicant
as to the cha.rges The record refutes this allegatlon as Apphcant repeatedly told the court he

understood the charge's against him and the potential sentences he faced, and that he was satisfied

with his attorney. Counsel similarly testified he reviewed the offenses and potential sentences

1
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\%ith-Applicant. Therefore, this court finds this allegation must be denied and dismissed with
‘prejudice.

Counsel’s Alleged Ineffectiveness for Failing to Properly Investigate or Challenge the Weight
of the Drugs

Eighth, Applicant allegesscounsel failed to effectively challenge or investigate the weight
of the drﬁgs. However, both of Applicant’s convictions stem from quantities of marijuana that
were well over the m1mmum weight threshold, and Applicant has not presented any evidence to
establish those weights were inaccurate or that he possessed less than ten pounds of marijuana.
Accqrdiﬁgly, this court ﬁﬁds that Applicant hé; failed to' meet his requisité burden of j)roof and
that this allegation must be denied and dismissed with prejudice.

Counsel’s Alleged Ineffectiveness for Failing to Ensure He Received the Benefit of His Plea
Bargain _

Ninth, Applicant alleges counsel was ineffective for failing to ensure Applicant received
" the benefit of his plea bargain for five yééfs. In support of this aIIegatidn, APplicaht repeatedly
téstiﬁed he believed he would gfet a five year sehtence if he cooperated with law enforcement and
would receive a ten year sentence 1f he did not cooperate, Counsel initially testified éimilaﬂy and
expressed/frustration that Applicant received a ten year sentence but eventually acknowledged the
plea agreement was cb_nsistently for a hegotiated sentence of five fo ten years imprisonment in
exchange for his coopergtion. He testified h'e never promised Applicant he would receive a five
year sentence and advised Applicant he could réceive up to ten years imprisonment based on the
plea agreement. ”

This court finds Appﬁcant’s allegation is diréctly re;ﬁxted by the record, as the negotiations
between Ai)plicant and the State were for a sentence between five o ten years 6_f imprisonmeﬁt,

/

not a determinate five years as Aﬁplicant now asserts. On the record, Applicant affirmed numerous
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times that he understood his plea agreement was' fora sentence‘of ‘ﬁ\(e to ten years imprisonment.

(See Oct. 20, 2014 Tr. p. 10-.1 1; Dec. 12, 2014 Tr. p. 4, 8, 13, 17). Additionally, this court finds
counsel’s testimony credible as to this issuie and finds counsel appropriately advised Applicant as
to the plea agreement, including the possibility he could receive a sentence Aof ten years
imprisomnent as a result of_the plea. This court finds Applicantﬁls testimony that he was promised
a ﬁve year sentence' if he coop‘erated is not credible and is _reﬁlted by the rec/ord. Accordingly, this
court finds that this allegati'on rntrst be denied and dismissed Wi'th prejudice.

Counsel ’s Alleged Inej_'fecttveness Jor Failing to Argue the Drug Actmty was a Contm uous
" Course of Conduct :

Tenth ‘Applicant alleges counsel was meffectrve for farhng to argue that all the activity
gtvmg rise to these charges was one continuous coutse of conduct and therefore was 1mproperly

-

enhance'd Thrs court ﬁnds thts allegatron is wrthout merit, as the ccnduct gtvmg nse to the

\

thhland County offense occurred nearly three years followmg the conduct gtvmg rise to the State

Grand Jury offense Clearly, these offenses do not arise out of one contmuous act and counsel

was not meffectrve for not makrng such an argument. This comt ﬁnds that this allegatton must be

i

"

4 demed and dtsmtssed w1th prejudtce S : - <
Counsel’s Alleged Ineffectiveness Jor Failing to Argue His Sentence was Excesszve

Fmally, Apphcant argues hxs sentence was excessrve in light of the sentence recetved by
hrs co-defendant. This allegatron was already addressed by the plea court dunng the’ heanng on
Apphcant’s motion to reconsrder his sentence. (Si g Jan. 14, 2015 Tr.) At t'ms hearrng, Apphcant
argued that his co-defendant Camanllo received a lésser sentence of seven years for more
egregtous conduct, and therefore asked the court to recons1der hts sentence. The court ultimately
declined to lessen Apphcant’s sentence, Addxttonally, Apphcant cannot estabhsh any.

constitutional depravattons as to his sentence, as it is within the proscribed sentence range for the

~
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offense he pled, and the mere fact that his co-defendant relieved a lesser sentence without any
showing of “prejudice, oppression, or _corrupﬁ motive” does not render his sentence
unconstitutional. See Edwards Av. State, 392 S.C. 449, 454 n. 1, 710 S.E2d 60, 63 (2011)
(“Although we are troubled by the disparate sentences these co-defendants received from the same
circuit judge, we have no power to addreés that disparity. See State v. Franklin, 267 S.C. 240, 246,
226 S.E.2d 896, 898 (1976) ( “[TThis Court.has no jurisdiction to review a sentence, provided it is
within the limits provided by statute for the discretion of the trial court, and is not the result of
prejudice, oppression or corrupt motive.”)). Accordingly, this court finds that this allegation _inust
be denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this court finds Applicant hgs not established any other
constitutional violations or deprivations that would require this court to grant his application for
post-conviction relief. Therefore, this application for post-conviction relief is denied and
- dismissed with prejudice. |

This court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt of this Order by counsel of record to secure the appropriate appéllate review. See Rule
203 and 243, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a right
to an appellate counsel’s assistance in seekjgg review of the denial of post-conviction relief, Rule
71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-conviction relief
counse] must serve and ﬁie a Notice of Appeal on the Applicant’s behalf, Applicant is directed to
South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. This application for post-conviction relief is denied and dismissed with
prejudice; and
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2. Applicant shall remain in the custody of the State thhm the South
Carolina Department of Corrections.

AND IT IS SO ORDERED this 22™ day of February, 2019.

4 W///f 1 54@
waLtoNJ.McUEoD, IV
Presiding Judge

: Eleventh Judicial Circuit
Lexington, South Carolina (

]
/
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7 STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON
IN THE COURT OF COMMON PLEAS

JEROME BAKER, #362559, ~ Applicant,

V.
STATE OF SOUTH CAROLINA, . Respondent.
CERTIFICATE OF SERVICE

The undersignéd hereby certifies that a true copy of the Order of Dismissal has been
served upon the applicantv by mailing one (1) copy in the United States mail, postage prepaid,
addressed to:

Tommy A. Thomas, Esquire

Post Office Box 88
Irmo, South Carolina 29063

M%WW
ﬁﬂm JAMESON
Atto y for ent

S\?@Z\N to/sreﬁre WW”‘ day of February, 2019,
' il RECEIVE)

Nofary Public for South Carolina
My Commission Expires: _& (ZC%ZZ{ 12§ APR 01 207]

This 28" day of February, 2019.
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