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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
; )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Encore Technology Group, LLC, ) C.A. No.: 2015-CP-23-05757
)
Plaintiff, ) ORDER STAYING
; RECEIVERSHIP
v.
)
Keone Trask and Clear Touch Interactive, )
Inc. f/k/a Clear Touch Interactive, LLC, )
)
Defendants. )
)

THIS MATTER, comes before the Court upon motion by Defendants Keone Trask and
Clear Touch Interactive, Inc. f/k/a Clear Touch Interactive, LLC (“Clear Touch”) (collectively
“Defendants™), to dissolve the Receivership established under the Receiver Order entered J uly 23,
2018. A hearing was held February 7, 2019, at which counsel for all parties participated. After
considering the matters of record, materials presented at the hearing, and arguments of counsel,
the Court finds and concludes that it is appropriate to stay the Receivership upon the grounds and
condition(s) specified below because the Defendants have paid the what appears to beentirety—of

the judgments against them into the Court. Nothing contained in this findine shall prohibit plaintiff

from establishing that the judgments have not been paid in the entirety.

RELEVANT FACTUAL AND PROCEDURAL HISTORY

A week-long trial was held in September 2017 with the jury rendering a verdict in favor of
the Plaintiff on six of the eight causes of action alleged. The jury’s verdict and findings under the
Trade Secrets cause of action is of particular importance to the Motion before the Court. Encore
alleged the Defendants misappropriated its trade secrets in violation of the South Carolina Trade

Secrets Act (SCTSA). The jury found for the Plaintiff on its Trade Secrets claim and awarded
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' Touch (the “Final Ordcr Specrﬁcally, the Flnal Order awarded the followrng

$424,945 in actual damages against the Defendants. (Verdict Form p. 4). ‘The jury went on to

answer “Yes” to the specral 1nterrogatory on the Verdict Form askmg “Was’ the Defendants

conduct in violating the South Carolma Trade Secrets Act commrtted by the Defendants in a -

wrllful wanton or reckless drsregard of PlamtrfF s rrghts"” Id In lrght of the Jury § response to

-this specral mterrogatory, the Court awarded Encore its attomey s fees and costs of $440 500 and

levred the maximum amount of exemplary damages allowed under the SCTSA against the
Defendants of $849,890; twice the actual damages awarded by the jury., That brought the Trade
Secrets vérdict against the Defendants to a total of $1,715.335.00.

_Following post-trial ﬁlings and argtrments, this Court entered a Final Orderand J udgment

‘on Aprrl 2,2018 in favor of the Plarntlff against Keone Trask mdrvrdually and Defendant Clear

‘Agamst Defendant Keone Trask - o e ‘

Actual Dama'ges. ) P'unltiveil')amng es - Cause of Action -

5". 37573340 s 175,00000. . _ . Breach of Loyalty
675!361.00”' ' 1:,5,(10,'600.09' :  Breachof Fiduciory Duty - -
424-,94500' S 8;9,890_00 Violation Of'l'la(lelsecrcts Act A'

4 476.039.00° +2,000 OOQ.O(l' Breach ofContract Accompamed by a . S
Lo : o BRI Fraudulent Act
sé,ész,omﬁm g s_f4,5z4',é9o.oo = E - $747696840 ‘
Plsatomeys fels . . . o« 345,600.00 ) '
Plus costs & e\rpenses : ) c S +_94,900.00
 TOTAL JUDGVIEVT AGANST TRASK o $7.917.468.40 ,
. .Aﬂnmst Del'endant Clear Touch lmeracnvel lnc
Actual Damages.' " ‘Punitive Damages - - Cause ol' Actlon
. $ 424.945.00 ° o . 849,89000 .- Violation of Trade Secrets Act '
Lor i
42494500 50000000 . Tortious Interference
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s 424500+ T8 849.89000=7 T 5127483500
N Plus attomeys fees o ’ - sl : . + 43'45,600:00 . L
Plus costs&expenses ) ST 49490000 o
e TOTAL JUDGlV[ENT AGAINST Clear Touch ’ 5,335,

i

The Fmal Order a\varded Encore recovery under the Trade Secrets Act cause of action

agamst Clear Touch as- the hlgher total Judgment awarded agamst the corporate Defendant when

. _» {.‘

comprtsed the entire Judgment agamst Clear Touch and a notable pomon of the Judgment agalnst

. x’ e B S, N . . ‘ L N
- Keone Trask S . .

-, . The Fmal Order granted Defendants Motron to pay the respectlve Judgments agalnst them

'

R mto the Court under Rule 67 pendmg resolut1on of any. appeal By Aprrl 17, 2018, Clear Touch E:

L

pald the Judgment agamst itin full- into’ the Court under Rule 67. ‘ "t -

1

o

Defendants ﬁled a timely notlce of appeal of the Fmal Order in July 2019. Thejudgment

. talung possessron of Keone Trasl\’
RN &

e el s M, -

3 Appellate Case No 2018 001444, That matter is currently pendmo before the Court of Appeals

On January 3, 2019 Keone Trask pard the outstandmz Judgment balance aaamst hrm into

S

i

the Court under Rule 67, thus fully deposmng the entlrety of Encore s Judgment against both -

Defendants into the Court “The pavments of Aprll 17;. 2018 and January 3, 2019 total'

. o E
- : o

w

agamst Keone*Trask remamed outstandmo at that trme Encore ﬁled a: Motron for Appomtment of

"ot of the dlsmlssal of a separate actlon between the Pames all of which were consolrdated mto
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$8 316. 104 58 and are meant to fully secure Encore’ s respectrve Judgments agarnst the Defendants

pendmg resolutron of the consolrdated appeal ar1smg out of and related to thrs matter

Judgment agamst him to the Clerk elrmmated the need for the Recelver Encore opposed the

BN Motron clarmrng that Defendants mrscalculated the Judgment amount owed -by Trask and

e f_l” - assemng he was responsrble for an addrtronal $1 2 mrlhon dollars because it clarmed each

", interest-: .. - : S g e _' B .

E A February 7, 20 19 hearlng \}fa's held on Defendants’-Motlon to Dissolve' the_Receiver, - R

'_-'»along with several related motions. -

e - LAWANDANALYSIS

Detendants contend that Clear Touch’s Aprrl 17 2018 and Keone Trask’s January 3, 2019

o

Order thereby el1mmatmg the need for the Recelver Encore opposes the: Motron by argumg

.

Defendants mrscalculated the judgment amount owed' by Trask and c ‘ armlng that he is responsrble

for- an ‘additional $1.2 million dollars That alleged shortfall is comprrsed of three 1tems (l)

$849, 890 in exemplary damaoes under ‘the Trade Secret claim (whlch Encore calculated to total

1,

$904 315 38 wrth post-Judgment 1nterest as ot February 7 2019) that Encore argues Trask owes - R S . A' ‘ ) ' _

+

desplte Clear Touch S payment ot the Trade Secret verdict into the Court (2) the Recerver s fees:

and costs 1ncurred to date and (3) the fees and costs charged bv Encore s counsel 1t attrrbutes to

‘ post-judgment collection efforts. On the latter point, the Court notes ‘that while the fees and costs



- charged by Encore’s counsel may ultimately be recoverable: from Defendants, the Court decliries
to r'e'q'uire that they be depo’slted _with the Receiver at this‘time.
At the hearmg, Encore admrtted that if the Plalntltf can recover exemplary damages on the

Trade Secrets awards from only one Defendant and the Recerver fees and’ costs and 1ts post-

L Judgment attomey s fees and costs are not mcluded in calculatlng the Judgment agarnst Trask then

the Defendants have paid the Judaments against: them in full mto the Court. Encore recogmzed.

that if the Court reJects its arguments then the Defendants have pard the entrrety of the Judgments
agarnst them into the Court as of January 3,2019.

The Court finds that, because itcan recover ‘the $849 890 in exemplary damages under the

Trade Secrets Act from only one Defendant Encore is not entltled to the monies comprrsmg its

clalmed $1. 2 mrlhon-dollar shortfall and that Defendants properly calculated the Judgment against

ATrask and pard those sums in tull into the Court T .

.

Nerther the Recerver s fees ‘and costs nor. any post-Judgment fees and costs lncurred by

N A ‘J . ;»x,

Encore s counsel are part of the Judgment agamst Trask or: Clear Touch F irst and foremost those

i fees and costs ‘are not part of the Judgments awarded in’ the Flnal Order and as such, cannot 1mpact

calculatlon of the Judgments rendered in it. Second both are possrble future habrlltles that Trasl\

N

may be responsrble for at.a later date Trask owing the Receiver’s fees and costs is contmaent

upon all or part of the appeal berng upheld (See Receiver Order p. 9)("If the Judoment is attrrmed

Cin whole or in part "Plaintift shall be entltled to rermbursement of such payments from Trask s

'-assets in addrtron to the J udgment and the legal accountmg, and other costs of collectrno same. ”)

24

B leen the appeal remarns unresolved Trask does not yet owe the Recerver fees leewrse Trask

VOINOMLOT 13




does not owe Encore S post-_yudgment attorney s fees and costs when Plaintiff has not petmoned

the Court for their recovery, much less obtamed an order awardmg them. .

Thus Encore s opposrtron hinges upon whether Trask and Clear Touch are each separately
lrable for the payment of $849 890 in exemplary damages under the Trade Secret cause of actron
' The Court ﬁnds they are not Lo '

2. Defe_ndants are Jointly and Seéverally Liable'for the Trade Secret_s Verdict

In calculating the outstandingjudgment agalnst Trask as'of January 3, »20l§ the~Defendantsr
credrted him i in full for Clear Touch’s payment of the Trade Secrets award into the Court That
included the $849, 890 in exemplary damages Encore argues that Trasl\ mrscalculated the
_)udgment against hlm because he treated the $849 890 in exemplary damages under the Trade

Secrets clarm asa _|omt and several lrabrlrty rather than an individual and separate debt owed by

each hlm and Clear Touch. In other words, Encore contends Trask: should not have been credrted

~for Clear Touch’s payment of those ekemplary damages and he remains* lrable for them The Court

ﬁnds Trask was nghtfully credrted for C lear Touch’s payment of all of the Trade Secrets award

because the Defendants are _|omtly and severally lrable for every aspect of those damages
'1ncludmgexemplarydamages 7 -. o 3 , . o

. As noted above Encore was awarded a total of $l 715 333 00 under its Trade Secrets clarm

alleged aoamst both Defendants That troure rs -comprised of three’ components (1) Actual

damaoes ($~l24 945) (2) E‘(emplary Damages (2x actuals) ($849 890) and 3) Attorney s tees and L

v e .

costs($440300) o g T Do S

Clear Touch’s Aprrl 2018 payment of the Trade Secrets award into the Court fully satrsﬁed

v N e

and secured the Judgment agarnst lt lt also reduced Trasl\’s Judgment by eliminating his lrabrlrty

for the' Trade Secret award. _That reduction included the $849,490 in»exempla'ry damages. . BT




Defendants calculated the outstandrng _|udgment amount agalnst Trask including apphcable post—

)udgment interest, as of January 3, 2019 by credrtmg him for Clear Touch’s payment of the ‘Trade

SecretsverdrctmtotheCourt T o o o ‘, -

Encore concedes that the Defendants are Jomtly and severally liable for the actual damages
and attomey s fees and costs components of the Trade Secret award but argues that Clear Touch
and Trask are each responsrble for the payment of the full exemplary damages amount of $849; 890

I 'Accordrngly, Encore contends that rt may recover $849 890 in exemplary damages under the Trade

- Secrets clarm twrce—once from each Defendant for a total recovery of $1, 699 780 in exemplary

i ddmages. Encore s argument relies upon a footnote in the Frnal Order that states “Each Defendant

i however \vrll owe exemplary damages of $849 890 for this clarm because each engaged in willful,
* wanton, and reckless drsregard of the Plaintiff’s rrghts (Frnal Order p I'l fn3). Encore is

'_mrstaken and Defendants lrabrhty for all aspects of the Trade Secrets award must be Jomt and

ey

V.o ws - severalto avoid running: afoul of the controlllng law and in hght of the fact it was treated as such

-at: trral Otherwrse Encore would be able to recover quadruple its actual damages by recovermg

pumtlve damages for the same clarm twrce The law prohrbrts Encore recovering. exemplary

. damages for trade secret; mrsapproprratlon in that amount and does not allow a party to recover the

.same damages'moré,:than once. . T ST

" The South Carolina Trade Secrets Act specifres limits the amount of exemplary damaoes '

recoverable for vrolatron of the Act to no more than two trmes the actual damages awarded tor the T

‘

mlsapproprratron statmg in pertment part that:

(A)A complamant is entitled to recover actual damages tor mlsapproprratron of trade
secrets . ] , N
(B) Damages may include both the actual loss caused by misappropriation or the unjust
. enrichment caused by mrsapproprratron that is not taken into account in computmg actual
loss.. . . -
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(C) Upon a finding of willfiil, wanton or reckless disregard of the plaintiff’s rights, the court
may award separate exemplary damages in'an amoint not exceedmg twrce any award .
made under subsection (4). =

S.C. Code-Ann: § 39-8-40 (emphaszs added) The clear and unamb1guous language ‘of the-statute

caps the amount of exemplary damages a court can award for trade secret mrsappropnatlon to no’

: mofe than twrce the actual damages awarded for violation of the Act Hoa’ges 2 Ramey, 3 14 S.C.
79 .85 (Ct App 2000)(“Where the ‘statute’ 'S language is plam and unambrguous and conveys a
clear and deﬁnlte meaning, the rules of statutory mterpretatron are not rieeded and the court has no’
rrght fo 1mpose another meanmg ”) To adhere to that hmltatron Defendants lrabrllty for all

aspects of the Trade Secrets award must be treated as _|omt and several.* ) _ : L

~ Inthis case, the _|ury awarded $424 943 in actual damages therefore llmrtmg the exemplary

damages, Encore could recover under its Trade Secrets clalm to $849, 890 The Court awarded the

fullest amount- of exemplary damages avallable Clear Touch paid that amount mto the Court and'

. Trask rrghtfully cred.f‘ted hrmself for that payment when calculatmg the Judgment agamst hrm as,

: of January 3, 2019 Makmg each Defendant llable for that entrre amount would result in an

v RET Ci.

exemplary damages award of four trmes the actual damage verdrct 1n v101at10n of the Act. Italso

_would allow Encore to recover the same. punltlve damages ansmg from smgle wrong twice; an

.

outcome prohrblted by well estabhshed common law See Smtth V. Slrzck[and 3148. C 192, 197
442 S E.2d 207; 210 (Ct. App. l994)(“As wrth actual damages a plamtrff can recover damaoes _'; v
that are. pumtrve m nature only once, elther as expressly-designated punmve damages or as trebled o S ‘ e - -
damages where therr recovery concerns a smgle wrong ). Finally,.at trial Defendants lrabrlrtv
for the alleged trade secret mrsapproprlatlon was treated as Jomt and several as reﬂected by the

wording of the Verdlct Form for that cause of action. (Verdict'l‘:‘ orm p. 4)(Special Interrogatory to
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:

the Jury asked “Was the Defendants conduct in: vrolatmg the South Carolma Trade Secrets Act

: commltted by. the Defendants ina wrllful wanton or reckless disregard of Plaintiff’s r1ghts’7”) '

Therefore the SCTSA common law, and treatment of Defendants lrablhty for the alleged .’

trade secret mrsapproprratron at trlal mandate that the1r liability for: the Trade Secrets award be

Jomt and several. Accordmgly, Trask’s calculatlon of hrsjudgment hablllty as of January 3, 2019

correctly credrted lum for Clear Touch’s payment of the Trade Secret award and the Defendants

2y

N have paid the entlrety of the Judgments agamst them info the Court

3 Recelver Fees and Costs to be Held i m Trust . . St

-

T R As noted above,,Trask may be hable for the Recerver s fees and costs should Encore prevarl

~ . A b5
S U

0 Tin whole or part on appeal Although the appeal remains pendmg, and Trask does not currently

[

owe the Recerver s fees and costs the Court ﬁnds it prudent to require him to deposrt the total

Recelver fees and costs rncurred throu0h February 7, 2019 wrth the Recelver Those funds w111 be

“a . - v,,r' - . <

IR held in trust pendrng resolutlon of the appeal until further Order of thlSuCOUl‘t Should Encore

followmg a hearrng to address the same. Durmg that hearlng, Defendants wrll have the opportumty

2
LS ¥ A ‘
W .

to challenge the reasonableness of the fees and costs rncurred by the Recelver AR

W - IT IS THEREFORE ORDERED ADJUDGED AND DECREED that
l lmmedlately upon Trask sdeposrt wrth the Recelver ol the Recerver fees and costs mcurred o ;_ L SR

through February 7 Ol9 the’ Recervershrp estabhshed under the Recelver Order shall be”

' stayed, and the Receiver relleved of any and all power and authorltv aftorded h1m under‘ )

: - . the Receiver Order. e\rcept asset forth herem ’

. 2. Immediately upon Trask’s deposit of the Receiver fees and costs incurred through February
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7

7, 2019 Defendants or thelr agents may tal\e any actions necessary to remove ‘the
Receiver s oversrght ownership, possessron control, of mterest in any and all assets or.

other property of any kind which was taken or otherw1se placed under the Rece1ver s

' custody, possession,.‘control,'or oversight pursuantrto the Receiver Order; o

(73]

; Within forty-eight (48) hours of Trask’s deposrt of the Receiver fees and costs 1ncurred

through February 7, 2019, the Receiver shall return any and all assets or other property of

“any kmd to the party from which it was taken or otherwrse placed under the Recelver s
» custody, possessron control, or oversrght but may mamtam all documents he has collected

in this matter; .

4. Withip forty-eight;(48) hours of Trask’s deposit of the ‘Receiver fees and costs incurred
through February 7 2019, the Receiver shall take all actions necessary to unencumber any

‘and all assets or- other property of any kmd he has encumbered in his role as Receiver in.

N F R
. N P P i

-+ shis case._
ATISSOORDERED. -~ < ..
R ‘ LT s The Honorable R. Lawton McIntosh
. T " _-Jiidge, TenthJudicial'Circuit IR

Entered this .

220190 L

T 10 ‘ _ ,
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