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g S - . "~ STATEMENT OF ISSUE ON APPEAL
Whether the trlal Judge erred in’ refusmg to grant appellant S mot10n for d1rected verd1ct, o

because the State d1d not present substantlal c1rcumstant1al eV1dence of appellant S gu1lt

| espec1ally where the State decllned to call the w1tness who could link appellant to the wh1te car'v
thepolice believed was inVolved_in 'this bank robbery?
;
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STATEMENT OF THE CASE

/_' /'

On June BO 2016 a Greenwood County Jury 1nd1cted appellant for armed robbery R.
+497-498.- On June 11 2018 appellant was trred before the Honorable Donald B Hocker and a.
3 jury. R. 1. Yates Brown and Mlcah Black represented the State R l _Carson Henderson o
'represented appellant R 1 The Jury convrcted appellant R 451 Jtidge-Hocker. sente‘nced' A
: appellant to eighteen years_’ 1mprrsonment. R 470, Thls appea_l folloWs.
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STANDARD OF REVIEW o .
o y

B -:, i

| “A case should be submrtted to the Jury when the ev1dence 1§ c1rcumstant1al 1f there is any‘

’ substantlal ev1dence Wthh reasonably tends to prove the gurlt of the accused or from wh1ch his *

' gu1lt may be fa1rly and log1cally deduced e State v. Bostlck 392 S C 134 139 708 S.E. 2d 774, . .

776 (2011) (quotlng State . Mrtchell 341 S.C: 406, 409 535 SE2d 126, 127 (2000)) -

' “EVldence must constrtute pos1t1ve proof of facts and c1rcumstances Wthh reasonably tends to o

r

prove guilt.” Id. “Unless there is.a total farlure of competent evldence as.to the‘charges alleged ;
refusal by the trral Judge to d1rect a verd1ct of acqulttal is not error. ? Id at 139 708 S. E 2d at‘w
776 s “On appeal of the denlal of a dlrected Verdrct of acqu1ttal thls Court must look at the
eviden‘ce’in the light -most favorable to the :state ” »Id:' at 139‘ 708 S.E.2d at 777-" see also State V:
_ mpb_ 406 S C 416 429 753 S E.2d 402 409 (2013) If the state falled to present any direct
| ev1dence or any substantlal c1rcumstant1al ev1dence reasonably tend1ng to prove gu1lt of the

accused the appellate court must reverse the lower court’s den1al of the. d1rected verd1ct motron -

Hepburn 406 S. C at 416 429 S: E. 2d at 409

[
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% * . ARGUMENT - -

The trial judge erred in refu’sing to grant appellant’s motion for directed verdict b_ecause-'

the State did not present substantial circumstantial evidence of appellant’s guiilt, especially where

the State declined to call the Witnes‘s"l.who could link appellant to the white car the’pOlice believed '

_was'involved in this bank.robbery.l o

- The State’s'evidence only created .a suspiclon':of appellant’s gullt and .was -insufﬁlci-ent to :
s"urvive directed verdlct The South'State Bank 1n GreenwOOd was robbed:.o'n the afternoon of
: February 18, 2016 R 77 A man wa1t1ng i hne cut in front of another customer and handed the"
teller a note and a blue bag. R..77- 79 “The note said the robber had a bomb and this was: a‘
robbery R. 77-79. Inside the bag was, an. object the teller assumed was the bomb but on further :

~ reflection she thought “it looked like maybe ‘some CD cases put together.wlth rubber bands or

wires or something » R.78.
The teller gave the robber bait money and a'dye packet along w1th.over two thousand
’dolla‘rs R 79- 85. R 70 The dye packet ‘was desrgned to. trrgger automatlcally when it 1s_
removed from the bank causmg a smoke cloud R. 72 76 However the dye packet did not‘
trrgger because the light sw1tch controlhng the electronic sensors was taped into’ the “off”
' pos1t10n R. 72- 76 The bank’s corporate securlty denied th1s meant the robbery was an 1n51de '. :
job, clalmmg that perhaps an electr1c1an had mrsw1red the alarm R. 72 76. However he fa1led '
to explain the tape over the switch. R 72 76. L _— .3 ’ :
No one in the bank was able to 1dent1fy appellant as the robber lnstead the State used_.' ,
_‘the testimony of James Adams. a man w1th an .ax to gr1nd agamst appellant to 1dent1fy appellant
from the bank’s survéillance vrdeo_. : RZ 135-47. Appellant dec‘llned to use@dams W1fe, a |

realtor, to list appellant’s parents’ house_,.for sale. R. 140-43. Adams tried to avoid defense



-
counsel’s questlons on. th1s toplc respondmg, My w1fe am t got nothmg to do w1th thrs young o

7 R 140 ll 18- 21
‘ Y

The pohce found some clothmg under a tarp that resembled the clothmg worn by the

kl

robber in ‘the bank v1deo R 307 12 Appellant s car- also resembled the descrrptron of a car

seen dr1v1ng erratrcally by a pohce ofﬁcer and other w1tnesses 1mmed1ately after the robbery, but

- the bank employees only saw the robber leave on foot R 199 200 The ofﬁcer s dash camera

é

v1deo was lost by the pollce w1th only a stlll shot of the. footage remammg, which was entered
rnto ev1dence R 205 | R 277 | B - | |
The pohce found no fmgerprmts at the bank even though the robber d1d not wear gloves
.R 284 State s Ex. l The pohce found no DNA ev1dence R 284 The pohce never recovered |
the ‘bag, the. purported bomb the note -Or, the =ba1t mo’ney-.— ~R. .285-86.‘ R. 396-98; ‘Even though
the pol1ce found appellant at a hotel where the b1ll was. pard n cash they’ d1d not match up the
| »money at the hotel to the bank’s bart money R 396- 98 o - :i. | ~.
Throughout the trial, defense counsel repeatedly objected to the State’s fallure to lmk
| appellant to the bank robbery through a mlssmg w1tness Andrew Holmes R. ll4 34 R. l6l- "
196 Holmes worked at a furmture store near the bank. R 123 24, “He saw someone run from
the bank and get into a wh1te car R 123 24. The State d1d not call Holmes asa w1tness at trial.
| Appellant moved for a dlrected verdrct and argued that w1thout Holmes ‘testrmony, they"
“had no ev1dence l1nk1ng appellant to the robbery R 403- 04 Appellant argued “Basrcally, they
. failed to lmk 1t up They haven t la1d the foundatlon for want of a better term ” R. 403 04. The :
tr1al Judge erred in denymg appellant s mot1on for a d1rected verd1ct because w1thout any-

o _
ev1dence from Holmes the State falled to. produce substantlal c1rcumstant1al ev1dence of

appellant s gurlt See State V. Odems 395 S C 582 586, 720 S E. 2d 48 50 (201 1)

oy



In Odenms, the circumstanti'al eviﬂde‘nce vvas as follows: (1);the defendant ‘w‘a§ found ina
car with the burglars and the stolen goods (2 the defendant ﬂed from the pol1ce and (3) the
defendant “asked an un1nvolved person to l1e for h1m to the pol1ce The unconv1nc1ng reason
the de_fendant supposedly fled was ‘.bécause the driver, told him that he had a suspended’ l1cen'se. -
Odems at 585, 720 S.E.2d at 49. Absent the contested evidence from Adarns' appellant’s case is
like Odems because the clothlng found at appellant S house merely casts susp1c1on on appellant

It is not substantlal and thls case should not pass dlrected verdlct

In State v. Arnold, 361 S.C. .386,- 389, 605 S.E.2d 529, 530;3 1.(2004), the defendant’s t :
‘ vﬁlngerprint ‘was found on a coffee cup in a car borrowed by the victim. ‘The victim: disappeared E
after leavrng his ofﬁce in S‘avannah Georgla and his body was found three days later in Colleton
County Id. at 388 605 S E 2d at 530 The borrowed car was found in. Johnson C1ty, Tennessee :
near ‘where the defendant called another w1tness the day after the crime. [d. at 388-89 605
S E 2d at 530 The defendant and the v1ct1m had been sexual partners Id. Th1s Court held that
a directed verdlct should have been granted because. the ﬁngerprmt only. estabhshed that‘
defendant “was in the-borrowed [car] on the same day the victim was last seen alive.” Id. at 390,
605 S.E. 2d at'531. The fact that the car was found in Tennessee near the defendant only raised :
“a susplclon of gu1lt ? Id The ev1dence in Arnold is far stronger than the evidence agamst
- appellant. - Like the.car in Arnold the cloth1ng is only susp1c1ous The State falled to call the one- '

witness necessary to get the1r case past dlrected verd1ct and tl'llS Court should reverse.

1,‘



CONCLUSION

For the foregoing reasons, this Court should reverse appellant’s conviction and remand

this case for a new trial.

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 1st day of April, 2019.
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Counsel for Thomas Allen Smith states:

ks He is an Appellate Defender for the South Carolina Office of Appellate Defense,
and was appointed to represent appellant.

o He has reviewed the record of appellant’s trial before the Honorable Donald B.
Hocker, which was held on June 11-14, 2018, and, in his opinion, the appeal is without legal
merit sufficient to warrant a new trial.

3 He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, He asks the Court to relieve him as counsel for Thomas Allen Smith.

Respect bmitted,

/
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David Alexangér
Appellate Defender
ATTORNEY FOR APPELLANT

This 1st day of April, 2019.
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