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1.

RESPONDENT’S ISSUES PRESENTED

Respondent concedes the PCR court efred in finding that Petltloner s claim was

‘barred as lacking jurisdiction pursuant to Section 17-27- 20(B), agreeing with
the Assistant Attorney General’s erronéous argument at the PCR hearing. -

-Should this Court addtess tf’lemgr'its of Petitioner’s a_llégatioh de novo when the
merits of Petitioner’s Doyle violation were not ruled on by the Circuit Court? -

‘Was Petitioner prejudiced by Counsél’s failure to object to testimony that

commented on Petitioner’s invocation of his constitiitional rights were

Petitioner made pre-Miranda statements to law enforcement and the four Doyle
factors show a lack of prejudice under Strickland?

STANDARD OF REVIEW



P S

Thrs Court w1ll reverse the post convrct1on rel1ef court’s dec1s1on when it is controlled by
an error oflaw Suber V. State 371 S.C. 554 558 59, 640 S.E. 2d 884 886 (2007)
“Apphcant bears the burden of provmg the allegat1ons in hrs appheatlon > Butler v. State,

286 S. C 441 442 334 S E. 2d 813 814 Courts use a two- pronged fest in evaluatlng allegatlons",

" of 1neffect1ve assistance of counsel. F1rst the apphcant must prove that counsel’s performance was
: deﬁc1ent Under thls “prong, attorney performance is measured by its. “reasonableness under
‘ professronal norms. ” Cherry, 300 S.C. at 117,385 S.E.2d at 625. Second counsel s deficient

: performance must have: prejudlced the apphcant such that “there is a reasonable probability that |

buit for COunsel'fs unprofessional er'rors,' the result of the proceeding would have been d1fferent.

Cherry, 300 S.C. at 117-1-8 386 S.E.2d at' 62‘5.V“The standards do not establish mechanical rules;

the ult1mate focus of 1nqu1ry must be on the fundamental farrness of the proceedmg whose result

is belng challenged A court need not ﬁrst determrne whether counsel’s performance was deﬁc1ent :

before examrmng the prejudrce suffered by the defendant as a result of the alleged deﬁcren01es If :

it.is eas1er to dlspose of an 1neffect1veness cla1m on the ground of lack of sufﬁc1ent prejud1ce that -

, course should be followed i Strzcklandv Washmgton 466 U S. 668, 670, 104 S Ct. 2052, 2056,

80L. Ed. 2d 674 (1984). '
STATEMENT OF FACTS

Procedural History '

Petmoner was md1cted on December S, 201 1, by the Beaufort County Grand Jury for two

counts of Attempted Murder (2012- GS 07 2269, 2270) App 1. Eric Erlckson (Counsel) Esqulre

represented him. App 1 Petitioner proceeded to ajury trlal pursuant at which he was found guilty

" as 1nd1cted App 415 416 The Honorable Carmen T. Mullen senténced Petitioner to 1ncarcerat1on.

for ﬁfteen years for each. count of Attempted Murder w1th the sentences to run concurrently App

,418'-419.



A notice of appeal was filed on Petitioner s behalf and an appeal perfected The South
Carollna Court of Appeals afﬁrmed Petitioner ] convrct1on and sentence. State V. Johnson 2014-
UP-134 (Filed on April 2 2014). |

Petitloner ﬁled an applicatlon for post convrctlon relief (PCR) on July 21, 2014. An
ev1dent1ary hearing was convened on May 17, 2016 at the Beaufort County Courthouse J im Falk,
Esqu1re represented Petrtioner J Rutledge Johnson, Esqulre of the South Carolrna Attorney '
General’s Ofﬁce represented Respondent On June 20 2016, The Honorable Brooks P Goldsmith

- signed an ‘_order of disrnrssal dismissmg‘Petltioner-s allegatlons; App. 403. -

: iétaternent of .'Facts
On (Jctober 28 2011, the v1ct1ms Frank Babeck1 and Desrree Constantineau were dr1v1ng
| down the street when they saw Petitioner. App 173. Babeckl yelled “what happened the other
‘night.” App 45 In response Petitioner pulled out a.gun and began ﬁring at the victims’ Vehicle
.App.~174. Babeckr testlfied he heard a _drug dealvwent bad 1nyolv1ng Petitioner and a third party,
and was rnerelay_'asking_‘ to 'ﬁgure‘ out yyhat :happ'e'ned;' App. l7'8..-This testimony Awas,corroborated
through' P‘etiit'ionerf’s cell ;phone'.‘App.vil_..76. leirts from Petitioner’s cell phone indicated Petitioner
was sellin‘g drugs to Babecki. App 176 Babecki' also sent a- text’ to Petitioner accusing him of
shooting at Babecki and his pregnant w1fe App. 198. Babecki later picked Petitioner out of a photo
line -up’ as the shooter and stated e clearly saw him and knew him App. 33 The other victim in »
- the case, 'Constant'ineau also testified she saw Petitloner directly before and after the shooting and
| “Abelieved the only logical conclusion was that Petitioner fired the shots App 202 203

Officer J oshua Dowling arrived at the scene shortly after the 911 call. App 90-91. Dowling
recovered a bullet from the car. App 97. Law enforcement collected no evidence from the scene,

and no cartridge cases were found near where the shootrng allegedly occurted. App. 99 Dowling



_ believed the caliber of the bullet Was e1ther a 40 callber or .45 caliber based on the size. App 107.
A text from Petitioner’s mother to Petitioner stated. that he needed to leave her house and take his
guns, i‘ndicatineg 'rnulti-ple ﬁrearrns,-With him.

A search warrant was execute'd Petitioner’_s house and 22 caliber rounds and shotgun shells
were recovered from. the locat_ioni, -but. n‘o corres'ponding\ﬁrearrns. App 1 Q9. He explained the
' bullet vl/as not. ekamine’d. forensically. heca'use a _gun;was not:reco'yered lin order to conduct any
W compatrison testing App 107 |

Law enforcement was unable to locate) Petitioner and contacted the United States Marshal
;,Servi.ce,'fortas_'sis’tan'ce..App.- 102. The Marshals were able to 'locat’e Petitioner in Yemassee, South .
- Carolina and he wasarre'sted on November 8, 201 1, eleven days'after'the shooting. App. 21. Since
Petitioner was arrested outside the -fourl-"hour window nece‘ssary‘to test I.a‘ Susp'ect for gunsh(‘)t:
residue, law enforcernent did not atternpt;'to collect gunShot.'reSidue froinPetitioner's hands. App.
100.. | | | |

| The Jury found Petitioner guilty as charged App 3 12, ll 8 17 Judge Mullen sentenced
Petitioner to ﬁfteen years 1mprisonment on. each ‘count and ordered the sentences to be served
.. - concurrently. A‘pp_. 3‘17_'. |

Relevant Trial Testimony

Petitioner made statements to law enforcement after his arrest: App. 23. A Denno! héaring
_was held to deterrnine the admissibility of Petitioner’s statements to Officer George Erdel by
* Petitioner after his arrest. ‘The trial judge -found Petitioner’s p‘re-Mirahda statements were

~admissible as spontaneous utterances. App. 24.

1 Jackson v. Dénno. 378 U.S. 368 (1964)



After his afrest and before he 'bwas"“re:ad his Miranda rights, Petitioner requested an attorney

and made statements to law enforcement. App. 141. These statements were admitted into evidence,

through the test'imony of Erdel, after a Denno hearing on the statement’s admissibility. App. 29;

141.

App. 141.

Qv You said he asked you que'stions Do yo‘u recall what he said to you? o

A I do recall what he said- to me. He asked me, T do not recall the exact

- order, but the gist of it was, uh, he did say that he was.going to turn himself
-in- once he hired a lawyer. There was — he didn’t specify and I'didn’t ask.

" He said there was somethmg in his phone that would tell the story. Then he
asked how did y’all fmd me. : :

. Petrtloner was then taken to the local law enforcement facrhty App. 24. At that facrhty,

Investlgator J oshua Dowhng read Petitioner his Miranda rlghts App 24. Petitioner then requested

an attorney and refused to speak to law enforcement App 103. In response to the questlon

App. 103. -

+ Q:1s there any addltlonal evrd’ence that you as a lead. investigator in the case
. ‘were able to obtain after Mr. J ohnson was taken into custody?

CA Mr. Johnson did not want to talk. He wanted the representation of an
: attomey when we askéd him for his side of the story. From the defendant s
_ side, we d1d not develop any mformatlon

- 'Relevant Facts from Post-conviction Relief Hearing

At trial, Ofﬁcer ‘Dowling testified, “Mr. Johnson did not' want to talk. He wanted the

‘representatxon of an attorney when we asked him for his side of the story. From the defendant S

side, we di'd'.n‘ot"-develop any'information.”;iApp. 103.

At Petitioner;s evidentiary hearing';‘C'ounsel stated he did not consider obj ecting to 'Ofﬁcer o

' Dowhng s statement because “[He] dldn t thmk there was anythmg wrong with that . App 373

The State argued Petrtloner s claim that Counsel was meffectlve for fa11mg to object to

Officer Dowling’s statément, which was a Doyle violation, was procedurally barred because the



Doyle violation was brief in an Ande"r's‘ appellate brief. App. 373-377. In the order of dismissal,
the PCR court agreed wrth the State S argument and found

This allegatlon raises a drrect dppeal issue that is procedurally barred by
S.C. Code Ann. §17-27- 20(b) (2003). Post-conviction relief is not a

~substitute for a direct.appeal. Simmons. v. State. 264 S.C. 417, 215S.E2d
,883 (1974). A post-conviction’ ‘relief apphcatlon cannot assert any. issues -
that could have been raised at trial or on direct appeal. Ashlev v. State. ,
260 S.C.-436, 196 S.E: 2d 501 (1973) This was the exact issue raised in
Apphcant $ direct appeal. (Se& Anderts Brief of Appellant pp. 5-6). As
such, this.issue is not- proper for the PCR forum. Therefore, thrs allegation

‘ 1S denied. :
-App. 402. -

The State now concedes this was an error of law.



 ARGUMENT

I Respondent concedes the PCR couit erred in finding that Petitioner’s
<¢laim was barred for lack of jurisdiction pursuant to Section 17-27-
20(B), agreeing with. the Assistant Attorney_General’s erroneous
argument at.the PCR learing.

A remand to the Circuit Court f0r a determirlation on the merits of ‘Petitioner’s claim is the
only proper remedy The PCR court 1ncorrectly dlsm1ssed Pet1t10ner s allegation that Counsel was
1neffect1ve for fa111ng to Obj ect to Dowlmg s testrmony on the basis of a lack of Jurlsdlctron

' Th1s allegat1on raises a direct appeal issue that is procedurally barred by
' S.C. Code Arnn. §17-27-20(b) .(2003). Post-conviction relief is not a
substitute for a direct appeal. Simnions v. State. 264 S.C. 417, 215 S.E.2d
883. (1974). A post-conviction relief application cannot assert any issues
. that could have been raised at trial or on direct appeal. Ashlev v. State. 260
' S.C. 436, 196 S.E.2d 501 (1973).: This was the exact-issue raised in
Applicant's direct appeal. (See Anders Brief of Appellant pp. 5-6). As such,-
this issue is not proper for the PCR forum Therefore, th1s allegation is
» demed :
App.1'40'2.
~ The PCR ,court'appear's to have based this decision on the Assistant Attorney Gen“eral"s_
erroneous’ legal argument at the PCR Ah.‘earing. The Assistant Attorney General argued jthat
- Petitioner’s Anders brief, on Petitioner’s unpreserved Doyle violation allegation, precluded review
" of that issue for PCR. App. 373-377. Respondent concedes the Assistant Attorney General’s
argument was legally incorrect. Respondent also concedes the PCR court erred in agreei_ng with .
the Assistant Attorney 'G’eneral’s erronéous position.

The.law is clear that even in Anders briefing situations, the normal Strickland analysis
applies “With a claim that edunsel er’r'o'nedusly failed to ﬁle a m'e'.r.its ‘hrief it dwill be casier for a
defendant- appellant to satrsfy the first part of the Strzckland test for it is.only necessary for him-to

 show that a reasonably competent attorney would have found one non- fr1volous issue Warrantlng

a mer‘its' brief.” Sm‘ii_h V. Robbins; 52’8'U.S. 259,'_288 (2000). “[U ]rlder the Anders procedure, an



' ‘éppe'llate' court is required to revier _thé én’tiré r_eco?d, 4including. the c“cﬁn’p‘lete’: trial tra.nsc__r,ipt,;f(")r
-any préscrvéd iSSue:s i.zvith:potenti‘él mefit. Thus, this Court concluded the.merits of an unpres‘erved
cl’a‘im> were not conéider’ed by the c}ou"r't of a;;peals on direct appeal pur§1;ant to Ander&.” Jamison
v. State, 410 S.C. 456, 466, 76SSE2d 123, 128 (2014). .Therefo_r'e, the PCR court’s mistaken '
'a(::;:éptanée of the Assistant Attorney Geﬂéral "'s ar,g‘umér‘it}vthat PetitiOnef’s A‘ﬁdéré Bfiéf,, on an i}ss.uelz g
' thatv‘Was unpréserv’ed; p'rocedurally barred Petitionér;s claifr.l‘ was an er?c')r of law. “[W]e review
questions of .lawA de novo, and Will‘reyéjfse the deciSiQn of the PCR cg‘uft Wﬁen it .is‘controll'edlb'y
an erfbr of law.” Id, at 465, 765 S.E2d at127.

- Accordingly, this Court should grant .the petition for certiorari, reverse the PCR
court’s dismissal of -Petitionler-’s'Doyle ailegatidn-, and remand for a PCR hearing and
firdings on the mefits of.that'-anegatioﬁ; - |

11 i Cotet should not addves the merits of Peitioner’s allegation e~
.novo because the merits of Petitioner’s allegation were not ruled on by

- the Circuit Court and, thus,. this issue is not preserved for appellate
review. ‘ - : .

- ‘This-Court" =Sh6uld not a‘d‘dre.s's the. 'rﬁerits,(.)f Petitiéﬁef;é claim de _névo because:
Petitioﬁér’s clairﬁ is not preserved for'_dppell‘éte review. .i“he PCR court did not make a
finding of fact on whéther_ Counsel wasdéﬁci‘ent or Pétitioner was prejudiéed by the Doyle
Qioléﬁon. Ac‘co‘rdi‘ngiy, this Court shoulld‘ grant t}-le'petit"ion for iyrit of certiorari and remand
to the PCR court fof a finding of fact as to whether Coﬁnsel was deﬁcient for or Pétitioner‘
‘was prejudiced by Petitioner’s allegation.. o

The PCR C‘o’u’r’tbfailyed to rule oﬁ the merits of Petitiqne;’s__ _Doyle' alle‘gation‘. App.
402. The PCR éourt di'_c:i not make a ﬁnding‘i.o‘f fact ori whe;cﬂer Counsel was déﬁ_cient of
Petitioﬁef was'prejudiééd under Stricklaﬁd. Thus, there is no ruling on the‘me‘_fits for this -
* Court to review. Tﬁe appropriate remedy when the PCR court fails to make specific

9



findings of fact as required by S.C. Code Ann. § .17-27-80 is for the order to be Vacated

and the case to be remanded for a new PCR hearing “The PCR court dismissed McCray s -

: allegations of 1neffect1ve as51stance of counsel w1thout maklng ﬁndings of fact on the |

specific allegations ralsed. S.C. Code Ann. § 17-27-80 (1976), requires the PCR court to.
make specific findings of fact, and state expressly its'conc'luSions of law, relating toi'each
issue.“presented The PCR court's ‘, conclusions regarding ineffective- assistance are :
: msufﬁment for appellate rev1ew and fa1l to meet the standard set forth in the statite.
Accordingly, we reverse the order denying McCray relief and remand for a new P‘CR‘ |

hearing.” McCray v. State, 305 S.C. 329, 330, 408 S.E.2d 241, 241 (1991). Accordingly

this Cou‘rt shduld grant certiorari and .r”ernand to the PCR court,for a full factual ﬁnding., o

- “[A] preemptive ruling on the mer1ts would be unfair to the State Wthh would be deprlved | :

* of the opportunity to have this matter fully resolved by a proper order from the PCR court. |
In this regard,A the State cor-rectly asse‘rts it should not be foreclosed from the panoply vof
arguments ayai'lable to it especially- rélated to the prejudice prong in the PCR analysis.”
Szmmons V. State 416 S.C. 584 593 788 S.E.2d 220 225 (2016) The State needs the
opportunity to create a record as to prejudice as this testimony was not ellcited from trial
counsel during the evidentiary hearing; .The State  also recog'nizes and agrees with
Appellant’s statement that' “PCR is the proper forum for Petitioner’s claim for relief.”
Appellant cites to cases and argues that the PCR court is the proper forum to decide the
" merits of A‘ppellant’s-:case, but then con‘cludes that this Court 'should rule on thie merits.
The State ﬁnds this argument inconsistent, but would concur with Appellant that the proper
forum for a-,r'ulihg on the merits w.ould'be the PCR court. The State is not'attempting to

circumvent the judicial system by asking for a remand in_this case for the PCR court to

10



~ hear testimony concerning the prejudice prong of the Doyle issue. The State simply

requests this issue be argued and ruled npon inthe prqper fbrnr'n, as it is conceded that this
is what should lhave»b'een done ori.g;lnally. Therefore, where the PCR eourt failed to
consider an alleg‘ation’S'merits and rnak'e' thef appropriate ﬁndihgs of fact regarding the -
allegatlon anew PCR hearrng is the appropnate remedy | o |
Accordlngly, this Court should grant the petltlon for certloran reverse the PCR -
court’s dlsrnlssal of Petitioner’s Doyle allegatlpon, and remand fpra PCR hearlng and |
findings en'the merits _of that allegatipn». | | | |
III.  Petitioner was not ,prejtl“diced by ,i,Cou'nse’l’s.r failure to obirec't to
- ‘testimony that commented on  Petitioner’s  invocation _of his
constitutional rights were Petitioner made pre-Miranda statements to

. law -enforcement. and the four Doyle factors show a lack of prejudice
- under Strickland.

Coun‘éel did not have the opportunitél to eXplain his lack of objection fo the Doyle 't/iolatio‘n ’
because the court did not consider the allegation that co'unse'l was ineffective for faning fo object
to the Doyle viclation on its merits. Therefore, there was no trial strategy or reason given by
Couinsel for his failure to ohject-. However, ‘Petitio‘ner cannot prove he was prejudiced by the Doyle
 violation. | |

Officer Dowling testimony ir’npe’rrnissihl‘y commented on Petitioner’s silence and his

invocation of his right to an attorney: "

Q:Is there any additional ev1dence that you as a lead 1nvest1gator in the case were able to

’obtaln after Mr. Johnson was taken into custody‘7

A Mr Johnson did not want to. talk He wanted the representatlon of an attorney when we
asked him for his side of the story. From the defendant’s side, we did not develop any

information.” .,
App. p. 103.

11



~ Officer Dowling’s -testimony yvasf'_unresponsiye 10 the_so]icitOr’s question arid violated
Doyle by commentingIOn .Petition’er’s choice to "remain silent and invoke his right to an attorney _
: -after being Mzrandzzed “The. State may not comment on a défendant's exercise of a constitutional
right.” McFada’en v, State 342 S. C 637, 640,539 8. E.2d 391, 393 (2000) |
However Petltloner made statements to law enforcement before he was Mzrandzzed that
divested the State’s Doyle violationo’f its pot’e_ntial prejudice. “:‘[PetttiOner] did say that he was
: going to turn himsel"f 1n orice he hired a 1ayv'yer:. There was - he didn’t s'pecify and i.didn’t ask. He
said there was something in his phOne:’thatwould_ tell the story. Then he asked how did y;atl ﬁnd
me.” App. 141.. These statements were made'by Peti'tioner before- he yvas Mirandized and, thus;
»were admlss1b1e “Doyle is only apphcable after Mzranda warnmgs have been’ glven Brbwn V.

‘. State 375, S.C. 464, 479 652 S. E 2d 765 773 (Ct App 2007) Petltroner S statements that his

_exoneratmg story would be told by hrs cell phone and he would turn himself it in once he had an

3 : attorney‘Werejadmissi.b'le and encom'pa'sseda’thef substance of the State’sDOyle'Violation. Those -
. pre—Miranda statéments were admissible and- accordingly, were used by the State .in' its closing
argument App 273. The Doyle v1olat10n prov1ded the j Jjury with no new information and gave the
State no new- tools by Wthh to assert Petltloner S gullt The ] Jury heard Petltloner s request for an‘
‘ at'torney and that his story would be toldvby the_information on his cell phOn_e th‘rough hlS pre-
Miranda statements. The State was able to' argue Petitioner’s guilty conscierice through his' pre-
Miranda statements. Petitioner’s' admissible pre-Miranda statements encompassed the entirety of
the potential'prejudice of the Doyle yioilation. Therefore, Petitio‘ner was not prejudiced by thel
Doyle v1olat10n because he was exposed to the potential preJudlce by hlS pre-Mzranda statements.
Further, Petrtloner scase is conclusrvely shown to lack preJudrce by the four Doyle factors. ., :

Petrtroner concedes the first two. Petltloner s a11b1 18 mcomplete and lackmg in credlblhty The

212,



* evidence against Petitioner is substantial. Basedon this lack of prejudice, this Court should deny

Petitioner’s requests for a finding that Counsel was ineffective and a new trial.
A. The Doyle violation was. .cdmulat_ive to. Petitioner’s pre-Miranda_statements and
silence. Therefore, the Doyle was of minuscule prejudicial value and Petitioner has not-

proven there was a reasonable probability the Doyle violation changed the result of the
trial. ' ' '

Petitioﬁéf has ﬁo;[ p-rofvevn I‘lev Was p.‘réjudiéed by'CounSel‘;'sﬂfailure to object: to DoWling’s :
statement ..C(-).nc‘efnin.g Pétitibnefs sileﬁée and invocéti.oAn of his riéht to_ an attorney. “A 'courf need
not first 'detefrhi'ne Whgther couns¢1’_‘s,_perhformgnée.wés-dgﬁcient b:e"f'ore examining the pfejudi’ce
- suffered by the deféndant as a result of thé aHéged deﬁciepcies. If it'i‘s éasier‘ to dispose of an
ineff¢ctiveri‘ess ciaim on th¢ ground of i_gck of 'Sﬁfﬁ_éierit prejudice, that‘ course should be‘fo.IIOWed.” -
 Strickland, 466 U S. at670. © IR o -

R Petitioi}ér has fhe burden to prove he was prejudiced by the Doyle violation. .“Ap'plivcant
bears thé burden of p‘rov.ing the allegations in .hvis abplicqtion.” Butler v. State, 286 S.C. at 442, 334
SE2d ét 8 14 Isé;[i.tiOne'r must prove thiat 'Counsél’;s aeﬁk;ientper'for'mancel.prejuclli.ced’t'he applicant.
‘such that “fh@re isa _reésOnable probability that, but fér counsel’s unpfdféssiona‘_l errors, the jreSu‘lt:
of the prpceec_ling Woulﬂdhave been different.” Cherry, 730'0 SC at 117-18, 386 S.E.2d at 625.

One pigée of éur_nulative}est’iino‘hy, which ‘was not once cémnﬁen‘téd on by thé Sfate inr its
c'losing‘arg’ument,f did not creaté a reasonable ptdﬁ'ability that the result of the trial would :have-‘
‘ :béen | }diff'eren:tr.: An_ analogous gxanﬁp‘.le‘: is “‘f’o'und in -True'sd'a‘lev: “The comment_ vcohcerriing_ ‘

“Appellant's éilencé. is miniscul"é in the reép’rd. Its negligible effect is shown by failure of his
B | .éOm;l)e.-tent, gkpéfieﬁce& éourllsel 'tov object at the time it was made, or at any other time. It was never
once referred to or 'cémm'ented u.pon-4by the Soliéito’f_ dur\ingiihe frié.l,. or in jury argument.

Moreover, it was precipitated by Appellant's own spontaneous remark upon awakening and does
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ffnot 1nd1cate an attempt on the part of the State to e11c1t an 1ncr1m1nat1ng response 7 State Vi
B Truesdale 285 S C 13 19 328 S E 2d 53 56 (1984) (overruled on other grounds)

,.‘ { . B . .
Erdel perm1ss1bly test1ﬁed Pet1t1oner requested an attorney dur1ng h1s afrest. App p- 140

‘_‘,'Dowlmg 1mperm1ss1bly test1ﬁed Pet1t1oner requested an attorney after be1ng Mzrandzzed App p

'103 .However-‘PeUtlone'r S post-—Ml'ra'nda' J'request for 'an attorney was merely cumulat1ve to, .

A Pet1t1oner S pre Mzranda request for an attorney L1kew1se Pet1t1oner refused to respond to,"‘,

Babeck1 when Babeckr texted Pet1t1oner accusmg h1m of ﬁrmg shots at’ h1mself and hrs pregnant
: w1fe App p 198 Petrtloner also made the statement to Erdel that there was somethmg in -h1s :
“phone that w1ll tell the story ” App p 141 The 1nference from th1s statement is that Petltroner w1ll -
not be tellmg law enforcement h1s story Pet1t1oner 'S statement to Erdel was pre Mzranda and thusl
Vadm1531ble vThese statements demonstrate Petrtloner S farlure to tell h1s srdelof the story pos\t-,' ;
Miranda. ” The -State u‘se‘d" .only Retltloner s -Jp_ermlsmble_ preAMzranda, staterents 10 sho‘wk ;
Petltloner s gu1lty conscrence - | | |

Pet1t10ner 'S pre-Mzrana"a request for an attorney, the adm1ssron of wh1ch does not: ylolate
o fboyle extracts the preJud1ce from DO\yllng s mentlon of Pet1t1oner S post Mzranda request for an. .

'attorney Accordmgly, Pet1t1oner falled to show that but for the deﬁcrency there 1s a reasonable

S ]probablhty that but for counsel ] unprofessronal €rrors, the result of the proceedmg would’ have S

’ _been drfferent ” Cherry 300 S C at ll7 18 386 SE. 2d at 625. Petltloner s post Mzranda request,_ '
o for an attorney is merely cumulatlve to adm1551ble evrdence and therefore thete is no reasonable ‘
i probab1hty Counsel S fallure to Obj ect to the statement changed the result of the proceedlng “The- }

g adm1ssron of 1mproper evrdence is harmless where 1t is merely cumulatrve to other ev1dence

‘ “,;State v. Johnson 298 S:C. 496 499 381 s B2d 732 733 (1989)
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The two sentences -concerning Petitioner’s .:post-Mirc'm'da‘ invocation of rights had
minu5cule'prejud-icial value becauSe anyf.p‘rejudice was already established to the jury through
.-perm1551ble avenues. There was no reason for Counsel to object to the Doyle violation because
: there was nothmg to galn from obJectlng If Counsel had obJected been sustalned and requested :
a curative 1nstruCt10n- ‘that 1nstruct1on would not cure- Petltloner s pre-Mzranda statements.
Petltloner ] desrre for an attomey and his failure to tell law enforcement ‘his side of the story
were already in ev1dence App. p. 141. The pre Mzranda statements had been ruled admlssrble
through a Denno _hearlng and the ]ury heard_,them through law enforcement testimony. Every
potential argume'nt from the post-Miranda invocation of rights was argued through the pérmissible
pre -Miranda statements “You cah consider. the statements he ‘made when' he was .
apprehended. . he sald I' was gomg to turn myself in when I geta lawyer ? App p. 273. “Mr
Johnson never replied to. Consider that. Text message about trying to kill them. No response.”
App. p. 273. Desp»ite the jury’s reception of unconstitutional testimony, the cumulative pre-
Miranda statements of Petitioner rendered any potential prejudice minuscule.
The trial court also correctly charged the jury considering Petitioner’s silence:,
“L 1nstruct you and empha51ze that the fact that the defendant dld not testlfy
isnota factor to be considered by you'in any way in your dehberatlon and
i your consideration on the question of the guilty or innocence of the
defendant. It must not be consideted by you in any manner whatsoever. A
defendant has the constitutional right to remain silent. The assertion of this
‘right must not be considered by you in your deliberations. I repeat, Ladies
and Gentleman, under your-oath, youare to draw no conclusions whatsoever
from the fact that the defendant in this case did not testify. The fact that this
defendant did not testify should not even be discussed in a jury room.’
App. 300 l 9-23. (emphasrs added)

The trial court’s strong language assrsted the Jury in understandlng Petltroner s 511ence was

not to be con'Sidered. In this case, the tr1a1 court’s instruction goes t0o far. The State can use a
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defendant’s pre;Mtranda silence 'agains'thim."‘Dloyle is o‘nlyﬂapplicahle at‘terpMir‘dnda Warnings '
haye "'been giyen.f’ BroWn, 375‘ 'S.C‘.‘ at;»»'4-79‘, 652 'S.E.2d'at- 77‘3‘.‘ The trial judge’s instruction
: encompassed both the properly used pre-Mzranda sﬂence and 1mproper mention -post-Miranda '
sﬂence “A defendant has the constrtutlonal rlght to remam sﬂent The assertlon of this rlght must
- not be consrdered by you i your dehberatlons ” ‘App 300 Therefore any potent1a1 that the Jury
would consrder Petitioner’s ’sﬂence ag‘amst' him was curedl by the frial judge’s broad 1nstruct10n.
Petitioner has failed to meet his burden to prove there is a reasonable probability the result”
,vof the proc’eeding;yvould have been differ;'ent if Counsel had objected to Dowling’s statement.
» _Chernry,.3.00 S‘.C. at 1 17-18, ‘386 ‘S.E.2d' a‘tl625.'Petitioner.must meet his burden to obtain relief. |
Therefore thrs Court should deny the Petmon for Writ of Certrorarr |

B Each Doyle factor shows Petrtroner was not preludrced under Strickland.

- Theré are four factors to be considered in determining whether Petitioner was prejudiced-
by a Doyle violation:
" An.applicant for PCR, However, must show prejudice from counsel's

* deficient performance. When a Doyle violation has occutred, as alleged
“here, we will con51der the followmg factors in determining prejudice on

PCR:

1) whether the reference to the accused"s exercise of his co‘nstitutional
* right was a single reference;
-2) whethér the State tied the exercise of thrs rlght dlrectly to the accused's
. exculpatory account;
3) whether the accused's exculpatory account was totally 1mplau51b1e and
" 4) whether the evidence of guilt was overwhelmmg

" Gantt v. State, 354'S.C. 183, 188, 580 SE2d133, 136 (2003) (citations omitted).

The four factors listed in Doyle are not rigid rules, but factors to be weighed in determining’
'_whether T’etltroner was prejudlced under Strzckland “When a Doyle violation has occurred the -
”p}rejudlce prong of the PCR analy31s runs parallel to the harmless error analysrs apphed ina dlrect ‘

: appeal > McFadden 342 S C. at 641, 539 S. E 2d at 393
: -15



Petitioner emphasized the WOrd."ahtt” when listing the Doyle factors. Based on Petitioner’s
emphasis of the word ‘and,’ Petitioner incorrectly asserted, “Importantly, all four factors must be
proVen beyond ‘a reasonable doubt... m order to détermine the error was harmless.” PWC 22.
Petitioner’s. statement that Respondent must prove all four Doyle factors beyond a reasonable‘
doubt in order to show to show a lack of prejudice is incorrect. Importantly, Pet1t1oner cites Plckens
and its progeny as cases for this proposrtron. PWC 21. Neither chkens, nor its progeny, stand for '-
that assertlon However Truesdale c1ted in chkens bases its dec151on on United States v. Shaw,
701 F. 2d 367 382 (Sth Cir., 1983) (whlch it procla1med an - excellent analysis”). that “the'
'dete‘rmrnat10n must be made on a case=by-case analysis.” Truesdale, 285 S.C. at 18,328 S.EE.2d at
56. Shaw states the following:

Subsequent cases have illustrated, however that factual situations are not
always amenable to description within the rigid Chapman types.
Consequently, we have held Chapman inapplicable and the error to be
harmless even though the defendant's story is “not totally implausible,”

- but the evidence of guilt is “substantial.” While Chapman's categories are”
helpful, Fifth Circuit precedent demonstrates that the second and third ..
categories are not to be used as rigid rules.

Shaw, 701 F.2d at 382 (citations omitted)
Here, the record doe's show that all four Doyle factors are proven and the violation was,

therefore, harmless and lacking in prejudiCe:

' l T.he;'referience to. Pe’titione‘r"-ls .silence was ‘a single reference.
Petitioner_ concedes _this’ factor. The only menition of Petitioner’s post-Miranda silence 1s
| Dowl‘ing’s staternent: “Mr. Johnson_dic_l not want totalk‘. He wanted the represe‘ntation of an
attorney when ‘we‘ askecl'him for his side of the story. From the defenda‘nt’ s side, we clid not develop’
any informat'ion.” App p- 103.'Th‘e solicitor dld not reference- thi's statement in the closing
arguiment or ask further q_u‘e_stions.-‘ Because the reference was, only aslngle‘reference this factor is
in the State’sifaVOr.’_ , | |
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~. 2. The State did not ti¢ the exercise of Petitioner’s right to an exculpatory account.
P*etitioner also coneedes this factor; ’The State did not referenee Petitioner’s post-Miranda
silence at all. It _c'ertainl’y did not tie that silence 0 an exvcu1'patory account.

' The. State"‘sl'clos'ing‘argu‘rnent did t‘-tePétitioner’spre-Mif'aﬁda rediiest for an attorne'y to his’

' ﬂeei‘n’g' frorn:-laW'eanorciement and guilt;/ :’coﬁscienc’:e. “You 'ean consider that he said not why do

~ you want me, , what’ ‘s thls all about.or even can: I call my mom. No ‘he said I was gomg to turn

myself in when I got a lawyer ? App p 273 Thls is certarnly allowed. “Doyle is only applicable
‘after Miranda warnlngs have been given.” Brown 375 S.C. at 479 652 S.E.2d at 773.

The State did not tie Petltloner s exculpatory account, in the formof an alibi, to his post-

-Mirandarinvbcation, of_his constitutional rights._;fherefore, this facto'r is in the State’s favor and

shows a lack of preju‘diee from Dowling’s statemént.

© 3. Petitioner’s account was totally'implausible.”
Petiti'oner; aSSerted an alibr defense fthrough a single \lyitnes's',‘ Kendalle Simmons. Simr'nOns:
who was a friend of Petitioner"s testiﬁed he was with Petitioner from 3:00 p‘rn until 7:00‘pm'the |
day the 1nc1dent occurred. App pp 248-249, The State noted this was not an actual alibi as the
victim stated the 1ncrdent took place sometime between 12: 00 pm and 2:00 pm. App. P 275. The
State pornted out several tnconsrstencres in Simmons’ statements. Simmons testified he saw
Peti,tioner' onv‘dates in which the State had established Petitioner‘was no longer in town. App. p. |
254. Simmons al_so' te"stifled that Petitionet did not' own a ﬁrear’rn: o'r arnmunition. App.v p. 258. The
State established thrOugh text messages \fVith hlS rnother' and a‘ searoh warrant of hlS room.that he'
did. App pp. 109 129. |

Further two wrtnesses placed Petltroner d1rectly on’ the scene, w1th the handgun as the .

person who was ﬁrrng the shots App. pp. 46; 203. ThlS was further corroborated by Petitioner’s
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actions after the incident. Immediately ’fellowihg»the»shooti-rlg’,.,Babeel;i aeehsedl%etitionef by te'xt
of .shooting at 'himself;ahd his p‘r'eghahl wlfe; .A‘p.p._vp.l11_"9'8.Peﬁti0ner did not Vrespon'd‘to th.at‘l
3 accus‘ation.“"Ap'p. P 1199. This pre-Miraﬁda'si-lence was permissively referenced as indicative of
guilt by the;'Slate along with Petiti'enef?is;.ﬂi‘ght 'ahd'hlding from law ehforcemeht. App.lp:‘.,274. o
Petitioner also misstates the reeold. It is not “undisputed thatBabecki 'belie‘ved his friend,
Mike, had b}ee’n robbed of a shbétantial: arhount of mohey in a ‘clrug deal_gone bad’ the day befere
the shooting.” PWC p. 22. Mike was not r'.o.bbedv, his brother was. Bahecki testified, “I heard from
M.ike 'that [Petilioner] robbed his broth‘er f_'orv V$'250 er' fer $300.” App. p. 1 93 Pelitioher’s theory is
that Babecki -conclocted; a scheme lo 'falsely_ accuse’ Petitioher. PWC p.}l 22. ~Petitien'er,allegesl
‘ Babecki coheocted‘ a sche‘rne to shoof’-up'his oWh vehicle, make hls 8-month pregnant Wife a co-
onsp1rator and rely on Petltloner te rurl from law enforcement} and not have an actual al1b1
- Babecki had known Mlke for three months App 193. Petitioner alleges Babecki did this as |
revenge for Mike’s brothet, who he d1d not know.. App 192 These assertlons ‘are patently
E \unreasonable and 1’mplau51ble.
.Pet.i:tione'r_"s ve}(culpatory account: rests solely on lhe:as-sertion that he was not at the scene
of the incide_rif when it .took place. Witnesses place Petitioner direetly oh the. scene. Petitioner’s.
actions fOllowing the ilnci"dent are cohéi'stehl Wilh a guilty conscience: Petitioner’s only alibi
| : witness: r'nade demohstrably false statements and,‘ therefore, Wa_s completely unreliable and
'unbelieilable. :Thefefore, Petitioner’s account was implausible and lhis factor is'i.n' the State’s favor

ari'd shows a lack of prejudice from Dowling’s statement.

4. The evidence of Petitioner’s guilt was overwhelmi‘ng
. The State prov1ded overwhelmmg ev1dence in the form of d1rect evidence and supportmg'

01rcumstant1al evidence of Pet1t1oner S gu1lt The two Vlct1ms saw-and knew Petitioner. App. 46;
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| 202. They named hirn as the shooter andcalled 9.1 i,;ir'nrnediately after the incident. App. 46; 202,
'Following the incident, | Petitioner eon‘s‘ietentiy:acted V\iith at' guilty conscienoe. He lefthis mother’s
home where he lived. App. 101. lWhen law enforcement found h1m his first words were to ask
how they found h1m Wthh mdicates he knew laii)v enforcernent was looking for him and he was |
© attempting to hide from them. App 1141 He said he wouldn’t turn himself in until he had an
attorney. App. 141. Petitioner s only a11b1 ,witness was a friend of his who made statements that
were shown to be 'p‘atently. false on'hehdlf of Pe_titioner' and was eompletely unreliable and
~unbelievable. Fuither, Petitioner’s witne’ss; did not preéent an actual alih’i since he did not account
for Petitioner.’S.'WhereabOuts duiring -the‘a_etual tirne- of the shooting. ‘Therefore-, the State had'_
overwhelming evidence of guilt and this faetof 1s also 1nthe State’s favor. -
| Since all four feictors weigh in theiétate’s fa\‘70r',’ Pe’tition_er.hasv failed to prove there wais a
.r'easonable pfobability the .D.oyle vioiation changed'the 'res'u"lt of the trial. Therefore, Petitioner is
: not,entitled"to post-.c'oni)ietion relief. Accordingly, this Court should deny‘Petitioner’é .requeste‘to

find Counsel ineffective and for a new.trial. )
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For all of the foregoing reasons; Respondent respectfully requests the petition for certiorari . *

. be -granted iand rerha;idéd for new. ﬁndi{ngs‘“o‘f fact :“an‘clll c'oriclUsiohé',rcif law at a PCR hearing;

* concerning Petitioner’s Dbyle'violati‘on3al-lé)‘gati0ni’ Tf this Coutt sees fit to. grant the pétitioﬁ;ff&)r- o |

Writ of certiorari, Petitioner would reqﬁés'tli'permiss(i;ori under ‘the rules to fully brief the issues . . :

0

" contained herein.
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