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. PETITIONER’S QUESTIONS PRESENTED

L - - Whether the PCR court. erred in ﬁndmg that tr1al counsel rendered effect1ve o

S ass1stance ‘of counsel where trial counsel w1thdrew the objection to the solicitor's -
'admrss1on of witness Otis Hyder Sr.’s testlmony from Petitioner' first trial in 1997,
even though (1) Hyder was not unavallable as required by. Rule 804 (a)(4), SCRE,
:and (2) Hyder was never cross-examined at the. first trial regarding notes from an., .
‘investigator that Hyder 1nd1cated that the Decedent had. reached for Petitioner to take
drugs from hrmr> -

L Whether the PCR court erred in ﬁndlng that trial counsel rendered effectlve assistance

of counsel where trial counsel farled to present Morgan S1mmons Ortez as a witness - .

~..where her testimony:was necessary to. establish that the Decedent told her that he- had .
ot trled to rob another drug dealer earlrer on the same evenmg that he d1ed'7 ‘

' RESPONDENT’S ISSUES PRESENTED

L D1d Petrtroner failed to satrsfy h1s burden of provmg counsel was ineffective for
' w1thdraw1ng his object1on in the 2005 trial to the admission of Otis Hyder Sr.’s
. former testimony given in Petitioner’ 's first trial in 1997 where Petitioner failed to
~ show that the witness was availablé to testify under Rule. 804 when he was asserted -

~ to be “homebound” and “not well” [rather than dead] and. that the  prior testimony. , -
U_evrdence was admissible under Rule 804(b)(l) and therefore “unable to be present or -,

" to testlfy because of.. then ex1st1ng physwal or mental 1llness or 1nﬁrm1ty” ?

"II.  Whether Petltloner failed to meet ‘his burden of proof that Counsel was 1neffect1ve for
- not presenting the victim’s grieving girlfriend, Morgan Simmons Ortez, as a defense
witness to state that the victim had told her earlier that day that he had tried to rob
a drug dealer earlier that day who was'not the Petitioner when her testimony at the
~original trial as a state witness undermined the defense theory of the case by
showing that the victim did-owe a debt to Petitioner and that Petltloner had visited
. "Ms. Ortez in.an earlier attempt to collect the debt" ‘

RESPONDENT’S STATEMENT OF THE, CASE
Flrst Trial in 1997 -~ _
David Dwight Smith ("‘Petitioner”) is .incarcerated with the South Carolina Department. of

Correctlons pursuant to the Spartanburg County Clerk of Court s orders of comm1tment He was

L

1nd1cted at the Aprll 1997 term of the Spartanburg County Grand Jury for murder and possess1on L

N



~ ofa weapon' during "thel'cdmmissiorl "of ayhiolent- cr'lme (97-‘GS'-42'-1'639. .lcounts 1 and '2/)
Petltloner was ﬁrst trled on these charges in 1997 before the Honorable J Derham Cole and a:
B Jury T. Louls Cox Esqu1re represented h1m at that tr1al On December 4, 1997 the jury found
h1m gullty of both charges as 1nd1cted Judge Cole sentenced :h1m to imprisonment for
. concurr_ent terms_ of thlrty-ﬁve years for murder and ﬁve‘years,'for poss‘ession'of weapon during
the commission of a Viole"nt crime | | | " - |
| _First Dlrect Appeal
Petltloner appealed ll1s conv1ct10n to the South Carohna Supreme Court. The court
dlsmlssed the appeal in an Order dated December 2, 1999 and denled the Appl1cant S Petltron for -
| Rehearmg in an Order dated Aprll 6, 2000 o
Flrst Post-convictioanelief l’.r'oceeding
Petitioner then ﬁled an applrcatlon for post conv1ctron relief ("PCR") on June 7, 2000 |
An evidentiary hearlng was held before the Honorable Donald W. Beatty on November 6, 2002
_’ | and January 27 2003, at the Spartanburg County Courthouse E. P. “B1ll” Godfrey, Esquire
represented Pet1t1oner and Douglas E. Leadbitter of the South Carolina Attorney General s Office
represented Respondent “Then C1rcu1t Judge Chlef Justice Beatty granted relief by wr1tten :
Order dated May 23 2003 Respondentflled a -Petltron for Writ of Cert10rar1 to the South‘
Carolma Supreme Court wh1ch was demed on December 1, 2004 The Remrttrtur was returned
on December'l7, 2004. | |
‘. : | Second. Trial after Grant of Post-Conviction Relief
.'Petitioner then proceeded_to trial for a second timen on these‘charges— E P. “Bill”

Godfrey, Esqulre (“Counsel”) represented h1m at h1s second trlal On November L, 2005 the

Jury found Petltloner gullty as 1nd1cted The Honorable Doyet A. Early III sentenced Petltloner



to concurrentmterms‘of _thirty-‘ﬁ\_/e ~years -‘f.or jrn_urder and .ﬁve years for possession of a vl/eapon¥
during the commission of a Violent-. crlme_;; . |
| - "lSvelcond-Direct‘Appéal '
A timely Not1ce of Appeabwas ﬁled on Petitioner's behalf and an appeal was perfected o
The South Carollna Court of Appeals reversed Pet1t1oners conv1ct1on and sentence and |

t 0l

- ﬂremanded the case for a new trlal State \A Smlth Op No 2008 UP 194 (ﬁled March 20 2008)' .
' Respondent ﬁled a Petltlon for Rehearlng and a Petltlon for Rehearlng En Banc both of wh1ch
were subsequently denied on May 27 2008 ' A |

Respondent then ﬁled a Pet1t1on for Wr1t of Cert10rar1 in the’ South Carolma Supreme

Court. The. Court granted cert1orar1 reversed the dec151on of the Court of Appeals and relnstated'

the Petitioner's conv1ct1ons and/'sentence State V. Smlth Op No. 26926 (ﬁled February 7
201 l) The Remltt1tur was: retumed on February 24 2011. \
Current PCR Proceedlngs |
Thereafter Pet1t1oner ﬁled an appl1cat10n for PCR on. ‘March 17, 2011 amended '

: appllcatlon of March 18 2015 and a supersedmg amended appllcat1on on" June ll 2015. \
challenglng his second conv1ct1on A hear1ng 1r\1to the matter was convened on June 11 2015
before the Honorable R Scott Sprouse Judge Sprouse 1ssued an order dlsmlssmg Petltlonersf -
PCR apphcat1on signed December 10, 2015 and ﬁled December 14, 2015 Pet1t1oner ﬁled a.
Motion to Alter or Amend pursuant to Rule 59(e), SCRCP, on J anuary 4, 2016 By wr1tten order
signed J anuary 1 1, 2016, and filed January 13,. 2016, ) udge Sprouse deniéed the motion.

| g - o Certiorari | |

Petitioner then ﬁled a tlmely Notlce of Appeal On October 26 2016 the Petltloner

though Appellate Defender Laura R Baer made a pet1t1on for wrlt of cert10rar1 in the South‘.

R ¥
IR
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Carollna Supreme Court In the petrtlon Sm1th rarsed the follow1ng 1ssues

, L. Whether the PCR court erred in; ﬁndmg that tr1al counsel rendered
' effectlve assistance of counsel where trial- counsel withdrew the objection to the
solicitor's admission of witness Otis Hyder Sr.’s testimony from Petitioner' first
trial in' 1997, even though (1)‘Hyder was not unavailable as required by Rule 804
(a)(4), SCRE, and (2) Hyder was never cross-examined at the first trial regarding
notes from an investigator that Hyder 1nd1cated that the Decedent had reached for
Petltloner to take drugs from him? L :
R | 8 Whether the PCR court erred in ﬁndmg that trial counsel rendered ‘
. effective assistance of. counsel ‘where- trial counsel failed to present Morgan
Simmons Ortez as a witness where her testimony was necessary to establish that
the Decedent told her that he had tr1ed to rob another drug dealer earher on the .
same evemng that he died? J
HI Whether the PCR court erred in ﬁndmg that trial counsel réndered
effective assistance of counsel where trial counsél failed to cross-ekamine Angie
Smith regarding. whether she  had béen- rewarded ‘for her cooperation with' the
prosecution by not belng charged w1th any cr1m1nal offenses for her role in the '\
‘1nc1dent‘7 : - :

Petition » P 1. The Respondent, through Assista'nt AttOmey ‘General AliSha A Olive 'made -a

Return to the pet1t10n on March 20 2017 On October 30, 2017 thls case was transferred to the“';

Court of Appeals pursuant to Rule 243(1), SCACR On August 13 2018 the Court of Appeals,",l"‘ '

filed an order grantrng certiorari as to questlons.one.and two and ordering further briefing, and
denymg certlorarl asto’ quest10n three ‘ |

The Brlef of Pet1t1oner was ﬁled on October 8 2019 Th1s Brlef of Respondent follows

| ST ATE’S VERSION OF THE FACTS | ..

‘In' the ‘earlier opinion. .by the Suprem_e Court,-_1t set. forth the facts :éf the incldent as

follows:

“In the early morn1ng hours of January 12, 1997, Robert. Flnley (V1ct1m)
- called Angie Smith's honie lookmg for crack cocaine. Ang1e contacted David
- Dwight Smith, a known drug dealer. Angi¢. knew: Smith- and knew Smith had.
previously sold crack cocaine to Vlct1m V1ct1m owed Smith $40 from their most
~ . recent drug transaction. '



o

When Smith and Angie arrived at-the trarler Smrth sent ‘Angie inside to'

. facilitate the drug deal. Angie returned to the car and informed Smith that Victim

wanted to deal directly with Smith. Smith grabbed a gun from under the seat,
exited the car, and entered the trailer. ~

i At tr1a1 Angre estrmated Smith was 1ns1de for. approx1mately two minutes.
"The trailer door opened, and Angie saw Smith. and Victim engaged in a scuffle
and “falllng out the doot.” * Angie testified she: heard. a pop and saw Victim's body
fall to ‘the ground Smlth then got into the car and told- her “you dont know

nothmg, you "don't. see nothrng, and they drove away : :

Smith's testrmony regardlng the events lead1ng up to his- arrival at the
 trailer mirrored Angie's. Regarding the encounter with Victim inside the trailer,
v Smith testified as follows: Victim wanted $50 worth of crack cocaine. Smith
placed the drugs on the counter for inspection. Victim.informed Smith he had no
money, but he would pay him the next day. Smith refused to again give Victim
" drugs on credit. Victim responded that he was takrng the drugs anyway and
approached Smith with a “real serious demeanor.” At this point, Smith pulled his
. gun and pointed it at Victim, who was unarmed. Victim continued to approach
Smith, stating what are you gonna do, shoot me, g1ve me the gun, I'll shoot
myself ”? *

Victim grabbed Sm1th trying to knock the gun out' of Smith's hand Smith
struck Victim in the face w1th the gun. As the two men were struggllng near the
entrance to trarler the “the gun went off ”? R ’

|

State v. Smith, 391 S.C. 408, 411- 12 706SE2d 12, 14 (2011)

STANDARD OF REVIEW

This Court must afﬁrm the post conv1ct10n relief ("PCR") court's factual findings if there

is any evidence of probat1ve value 1n the record to support them Dempsev v. State, 363 S. C

365 368, 6lOSE2d 812 814 (2005) (c1t1ng Cherrvv State 3OOSC 115 119, 386SE2d 624,

626 (1989)) Th1s Court should reverse the PCR court only where there is no probatlve evrdence-

to support the dec1s1on or the dec1s1on was controlled by an error of law ‘Kolle v. State 386 S. C

- 578, 589, 690 S.E.2d 73, 79 (2010). Furtherrnore, this Court.f'glves- great deference to the [PCR].

court's findings of fact and conclusions of law." Id. (quoting Dempsey v. State, 363 S.C. 365,

368, 610 S.E.2d 812, 814 (2005)). .



. 'ARGUMENT ‘
I.  Petitioner failed to satisfy his burden of proving counsel was ineffective for
withdrawing his objection in the 2005 trial to the admission of Otis Hyder Sr.’s
former testimony. given in Petitioner’s first trial in 1997 where Petitioner failed to -
show that the witness was available to testify under Rule 804 when he was asserted |

to be “homebound” and “not well” [rather than dead] and that the - prior testimony
evidence was admissible under Rule 804(b)(1) and therefore “unable to be present

- orto testlfy because of . then exnsting physncal or mental illness or 1nfirm1ty »

There iS.a fundamental flaw 1n the Petitloner S ana1y51s at the outset He failed to prove; ‘

that counsel ‘was deﬁc1er'1t 1n~~2005 for- w1thdraw1ng an earher objection to Otis Hyder.Sr earlier.

[ R

" , testrmony when he learned that Hyder was homebound and not well rather than dead First at

i

the PCR hearing, he falled to show that in 2005 Otis Hyder Sr was not “unavallable” under

SCRE Rules 804(a) and 804(b)(1) Throughout the br1ef the Petitioner has only assumed that
Otis Hyder Sr. was not unavailable However when the burden of proof was placed upon
him at the PCR hearing, the Petltioner never proved that Hyder actually could have testrfied
‘at the time of the 2005 trial.” ‘Smlth‘ rrever met his- burderr of proof - the condrtion precedent
’underlying his .claim“. Seco'nd his e);hress.reliance that counsei Bill' Godfrey could not recall
the spe01fic reason “he w1thdrew that objection did ‘not satlsfy his burden of proof when‘ _
there isa presumption of effectrve: counsel This 1s partlcularly telling because the. PCR'"
~test1mony on June 11 2015‘was ten years after the October 31, 2015 tr1al hrs ﬁle had been ’
destroyed in the 1nter1m and counsel' .acknowledged at‘the_ o_utset that that due to. medical' :
: ‘treatments he had i,ncurred in th’e‘ 1nter1m he had'developed memory problerns,_not_just:‘ o‘n this
issue but in all matters. * | a

In his brief before thi‘s-Cr)urt,V‘Petiti(;)ner argues that Counsel Godfrey was irieffectiVe for
withdrawing his prior objection because (D Hyder.was not unavailabie to'.testify at P'e'titio'ner"s

! : .

'second trial in accordance w1th Rule 804(a) SCRE and additionally @) that Hyder was never;

- spec1ﬁca11y cross- examined durmg Petitioner s, ﬁrst criminal trlal about an 1nvest1gator s notes

@ : " . ‘:




o 'Id Respondent'submrts the record contarns substantlal evrdence of probatlve value to support.
B the PCR Judge ] ﬁndmg that Petrtloner fa1led to satlsfy h1s burden of provmg thls allegatron

o Where a PCR applrcant alleges 1neffect1ve assrstance of counsel as.a ground for rellef the. ,
'.apphcant.must show counsel’ “conduct SO undermrned the proper functlonmg of the: adversanal_

- process that the tr1al cannot be rehed upon as havmg produced a Just result » ' Butler v State 286 "

- S. C 441, 442 334 S E2d 813 814 (1985) (c1t1ng Strlckland v, Washmgton 466 U.S. 668

t(1984)) In evaluatmg allegatrons of 1neffect1ve ass1stance of counsel the rev1ew1ng court apphes :

the two- pronged test outlrned in Str1ckland 466 U S 668 Cherrv V. State 300 S. C 115, ll7

.."386 S E. 2d 624, 625 (1989) The. apphcant “must ﬁrst demonstrate that counsel was’ deﬁcrent and

. 'then must also show the deﬁc1ency resulted in prejud1ce ? Walker V. State 407 S. C 400 404 05

B 756 S.E. 2d 144 146 (2014)

o Frrst the appllcant must show that counsel s performance “fell below an objectrve

v :

‘standard of reasonableness under preva111ng professronal no\r\ms ” CM 300 S. C at 117 386
;"S E 2d at 625 (quot1ng Str1ckland 466 U S. at 690) The proper measure of performance is |
whether the attorney prov1ded representatlon wrthm the range of competence required in criminal
' cases. Butler 286 S C at 442 334 S E2d at’ 814 “Counsel is strongly presumed to have ..
rendered adequate assistance and made all srgmﬁcant dec1srons in the exercrse of reasonable'
| professmnal Judgment Id (crtmg Strlckland 466 U S at 690) An appllcant must overcome this i
. :presumptron to rece1ve rel1ef Ch__y 300 S C. at 118 386 S E 2d at 625 Second, the apphcant -
must show that Counsel s deficient performance preJudlced hrrn such that "there is a, reasonable .

»probablllty that but for counsel s unprofessronal €rrors, the result of the proceedlng would have :

- been dlfferent " Cherry 300 S. C at. 117- 18 386 S E 2d at 625

v
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- Hovy thé “former testimo‘n’y;" isSue yvas raised below -

Petltloner ralsed forty four ‘allegatlons in h1s sup‘ersedlng amended appl1cat1on for post-
conviction rehef (App pp 471 77) Among those Pet1t1oner asserted several allegat1ons ar1s1ng |
from Counsel's conduct with respect to the admlss1on of the former testlmonyvof Ot1s l{yder Sr
wh1ch was e11c1ted at Petrtloners first tr1al in 1997 (App Pp- 472 75) Petrtroner alleged in his o
‘PCR apphcatlon that Counsel Godfrey was meffectwe for W1thdraw1ng his objectlon to the
admission of Hyder S testlmony at the first trial where Hyder was not cross- esammed concerrung
several matters. (App p 472 para. 13) . | '

| ' ~ How The Issue Was Presented at Trzal in 2005

At trlal Counsel Godfrey ralsed a challenge to the former testlmony of Otrs Hyder Sr at
the 2005 tr1al and couched itasa Crawfordl 1ssue Judge Early rev1ewed defense counsel Cox s L
1997 Cross- examlnat1on of Hyder at the ﬁrst tr1al Hyders statement (Court Exh1b1t One), and
con51dered the arguments of Counsel and the State Judge Early stated that Hyde/rs statement
"pretty much does mirror Court's Exh1b1t 1." (App p 157 lmes 9-20). Judge Early further stated v'

oW

he would give counsel the evenlng to further research the 1ssue but that "unless [they] [came] up ( .

- w1th somethlng dlfferent 1t appears . that 1t falls w1th1n all’ four corners" of Rule 804(b)(l)

"provided [the State] satlsf[led] the Court] that [Hyder] [was] dead.” (App pp. l46 60) “The

N
followmg momlng, the sol1c1tors ofﬁce brought Hyders son into the courtroom and he

conﬁrmed Hyder was in fact alive but homebound (App p 160) 2 Counsel 1nformed the Court '
he had agreed to w1thdraw h1s motion. (App pp 160 61).

Counsel Godfrey s PCR testzmony" e
| ! Crawford v. Washmgton 541 U. S 36 (2004)

2 According to Spartanburg  County' public records Ot1s Hyder Sr died on May l 2006 [Th1s -
fact was not presented at the PCR hearing. :

o




S "the vietim. had scufﬂed (App P 508

- was a partrcular reason he d1d not object to the testrmony com1ng 1n Godfrey testlﬁed he d1d not
' vremember why he wrthdrew hlS objectlon (App p 518 llnes 3 15) Counsel testrﬁed he d1d not

‘remember 1f Hyder vehemently demed‘havmg ever toldﬂlaw enforcement tha " Petltloner and

lnes -l 5-2rl). "COuris‘el? agreed,fthat "'Cox ~d1d not' c‘ross-i' s

examrne Mr Hyders assertron that there had not been :af’ scufﬂe in hrs home precedlng the

r,.u
. __! 3

-bshootmg based on the crrme scene photos that showed part of the dOOI‘_] amb had been broken off "

h and the shattered p1eces were r1ght there i eve though he also stated he d1d not "have any

- testrmony to be part of Counsel S trral strategy and w1th1n the range or reasonableness for

tv‘.! . ' *‘,«“, .

o crrmlnal representatlon (App pp 706 07) In 1ts pertrnent part to thrs 1ssue the PCR court held

L . Fallure to Adv1se . e 'N" , R
. Appllcant alleges Counsel was 1neffect1ve for falllng to advise Apphcant”,‘“ ‘
- agamst wrthdrawmg his > gbjection - 'to, “the prévious.. testrmony of Hyder. * ‘
} .(Appllcatron para: 11).- At trial, Counsel told. Judge Early that he discussed it.
.. with' Apphcant that mornrng “and had spoken 10 his: family about it’ the n1ghtv R
. before. ‘Applicant did"not; question Counsel about ‘this spec1ﬁcally at” the PCR . . -
< - hearlng At the. ‘trial; the Court: asked Appllcant 1f he had any. questlons about it
~ ..and he said no. Applrcant testrﬁed at the PCR: hearlng that Counsel did not dlscuss,
~with, h1m what the State ‘would, have to estabhsh to 1ntroduce Hyders testlmony

L T

',-fx',f
.

3In the 1997 testrmony, Hyder agreed that they were- talkrng about what Frnley owed Smrth 1n

‘his home, but told- them ‘t0.go: outs1de App 642- 643 He said there had. been no push1ng oft
_shovrng up to that point. Id." The' 1nc1dent happened whrle Flnley was standrng in . the doorway
k :accordmg to Hyder s testrmony; App 646 s e : y ,




Th1s Court ﬁnds Appl1cant has failed to sat1sfy his burden of prov1ng either error
or prejud1ce as to th1s allegat1on ' R

App P. 707- 708

Appl1cant alleges Counsel was 1neffect1ve for- failing to object to the .
admissmn of Hyder's testimony under 804(a)(4) because (1) the State falled to"
present competent evidence Hyder was unavailable (App. para.. 10); (2). Hyder :
‘had not been cross-examined about his admission in his prior testimony that he -
was legally blind (App. para. 30); and (3) Hyder had not been’ cross-examined °
about when the damage to the doorjamb occurred (App. para. 14) However,
Counsel used favorable points from Hyder's prior testimony in his closmg~
argument. Additionally, both Angie Smith and Applicant testified at trial that
there had been a scuffle or fight between' Apphcant and the victim and that the
two of them fell out of the door of the trailer. Photographs of the scene were also
introduced as exhibits at trial. Regardlng Hyder s unavailability at the second trial,
the record shows Counsel and the solicitor made an effort to get Hyder to court.

~ Hyder's son came to couit and told the Judge and-counsel Hyder was alive but ill.
This Court finds: Appllcant has- failed to satlsfy h1s burden of showrng error. .or.
'preJudice as to this allegatlon Cen, : T

App. 710. - . e
The PCR Court Properly Applzed Constztutlonal Standards in Denyzng the Clazm
[C]ounsel 1s strongly presumed to have- rendered adequate a551stance and made all

signiﬁcant decrsions in the exerc1se‘ of reasonable professmnal Judgment " .Strlckland V. -

Washmgto 466 U S 668 690 (1984) In makmg a fa1r assessment of attomey performance the ‘

court must make every effort to eliminate the d1stort1ng effects. of h1nds1ght to reconstruct the
«Clrcumstances of counsels challenged conduct and to evaluate the conduct from counsel'

perspective at the time Strlckland 446 U.S. at 689 Further Counsel must be given leeway to

make reasonable strategic de0151ons at trial Strickland v. Washrngton 466 U. S at 681 82

T he Hyder 1 997 T, esttmony Was Admzss:ble Under Rule 804 in 2005

Rule 804(b)(l) SCRE prov1des that if the declarant is unava1lable as a w1tness former s

test1mony g1ven as a wrtness at another hearing of the same ora different proceedlng, . 1f the :

-
BN

10 |



party against‘whbm the testimony is now offe’red., o had an vopportunit.y and siniiTar'rnctive to
*develop the testimony by direct cross or redirect examination" is not excludedas hearsay Rule
804(a)(4) SCRE, provides that a w1tness is unavarlable if that w1tness "is unable to be present or -
to testify at the hearmg because of death or then exzstmg physzcal or mental zllness or mf rmzty !
(emphaszs added) 4 The Petltloner has farled to prove ‘that Hyder s 1997 testlmony was :
1nadmlss1ble in 2005. - | D - RS ‘. ST | | |

The Fact that Hyder was. n(‘)t‘ dead dld not make Hyder s 1997 testlrnony

inadmissible when Hyder was “unavailable” based upon medical conditions’ of

bemg homebound and “not well” represented to the trial court w1th0ut challenge.

At the time of the trial, desprte an earher bel1ef by both the defense and the State that
Hyder was dead, the followmg was presented to’ the trial court The solicitor told the trial: Judge
that they 1ntended_ to offer the transcrrpt of Otis Hyder, Sr.'s prior testimony from the ﬁrst trial,
pursuant to Rule ‘804(a_)(4‘)‘, SCRE, because Hyder was deceased.'_ App. 25, 11. 12724§_see_also
App. 12, 1’1:. 2-3. The trial judge‘ instructed the attomeys not to mention Hyder 1n their opening.
statements and said he would hear full argument on the matter later. App 25, 1 25 26 1 8 - '

i

Each counsel comphed

+ To be admissible under Rule 804(b)(3) a Wrtness must be ‘unavailable” as deﬁned by Rule
804(a). The burden of showrng unavarlabrhty is upon the party offering the witnéss. See M.
Graham, Federal Practice and Procedure-Evidence, Vol. 31, § 6792 at p. 554 (1997). Moreover,
according to McCormick on Evidence, mere absence: of the declarant from the hearing, standing " -
alone, does not establish unavailability. The proponent of the statement must also show he is
unable to procure the declarant's attendance by process or other reasonable means. String,
McCormick on Evidence, § 253, p. 134. (4th' Ed. 1992) Accord State v. Blankenship, 198 W.Va.
290, 480 S.E.2d ‘178, 184 (1996) (where nothing in record demonstrated defendant had used -
substantial diligence to obtain presence of; witness, he had failed to demonstrate unavailability
and court properly refused to permit introduction of declarant's hearsay testimony). See also
State v. Brown, 91 N.M. 320, 573 P.2d'675-(1977). Accord, State v. Kinloch, 338 S.C. 385, 391,

526 S.E.2d 705, 708 (2000). However, in a PCR setting, the burden of proof.is upon- the
Petitioner to show that counsel was deficient in falhng to continue his objection. The burden
is then shifted to him to show _that Hyder Sr. was available and not unavailable due to his
physwal or mental dlsablhty He completely failed to show such avallablllty ’ "

A} .

o1



151 1 3 The trral Judge 1nstructed the sohc1tor to e1ther brlng a copy of the death certlﬁcate or a -

| "vprcture of the tombstone but sald that he would »requlre the sol1c1tor to prove Hyder was dead

- before he allowed the test1mony App 151 11 .4 14 Godfrey argued that even 1f Hyder were

o ,deceased he was not cross examme on the‘imvesugators notes that the sol1c1tor falled to o

1

dlsclose App 151 l 15 -v 157 l: 41‘6 see also Supp App 4 ’15 ’The tr1al Judge sald that he was

' '1nformat10n and that Hyder was al1ve The sollcltor sard that Hyders son Otrs Hyder Jr was |

present to explam that Hyder s med1cal condltlons and that he was "home bound and not well " R "

uApp 160 11 8 14 However the sohcrtor adv1sed the court that the Rule 804 unava1lab111ty

'-"’1ssue was moot because he belleved “both s1des now have agreed to usé, s1mply use h1s prev1ous o
. Lo - ; . ) '_c;},: m' '

‘_test1mony from the ﬁrst trlal and _]LISt read that 1nto the record ”? Godfrey conﬁrmed that he was .'.‘..}: R

e

, - B .' Wt

~w1thdraw1ng h1s objectlon to the testrmony and had dlscussed the matter brleﬂy w1th Smlth App

161 11 5 14 J Petltloner Smlth advrsed the court that he d1d not have any quest1ons about 1t

C 'App 161 11 15 176

See Rule 407(1) SCACR (“A ”lawyer belng a member of‘ the legal professmn 1s a GO
f"representatlve of cl1ents an ofﬁcer ‘of* the legal system and a ‘public citizen. having spec1al
. 'responsrb1l1ty for the quallty of Just1ce ”) Rule 3 3(a)(l)(“A lawyer shall not know1ngly make a, R

s




D ’the tr1a1 of th1s case‘7

In partrcular the tr1a1 record read as follows |
)

THE COURT Well you know 1t Just goes to. show that. maybe before we
make' representat1ons we need to 1nvest1gate it a littlé further But I can certainly -
understand that. I' ve been in your shoes before ' ‘

And we've resurrected your dad. overmght and we had h1m deceased in the '
' courtroom yesterday And—— - .

MR. HYDER (Hyder Sr S son) Well hes hes l1vmg
. THE COURT Well, tell Pops we sa1d hello That's what we call h1m
. WITNESS: Al rrght Tidoit, | |

THE COURT All r1ght Mr Godfrey, as I understand with this latest
. development you're gomg to withdraw your | motron w1thdraw your objection and

- -allow the testimony, the testlmony from the prlor proceedmg to be 1ntroduced into .

MR GODFREY Yes 51r thats correct

: * THE COURT; And have you had an opportunrty to dlscuss that w1th Mr.
Smith? . . T :

_ MR GODFREY Yes I spoke w1th h1m brreﬂy about that thrs morning.
Spoke to his famlly about 1t last nrght B

THE COURT Okay. Mr. Smrth you have any questlons about that?

DEFENDANT No srr

App 160, 1. 20.

a

false statement of fact or law to a tr1bunal or fall to correct afalse statement of material fact or
law previously made to the tribunal by the lawyer. ”) ‘Rule 4.1(a)(“In. the course of representing a -
client a lawyer shall not know1neg make a false: statement of m\aterral fact or law to a third -
person.”); Rule 8.4(d)(“It is professional mrsconduct for a lawyer to engage in conduct involving
dishonesty, fraud deceit of misrepresentation.”), Also -USAA Prop. & Cas. Ins. Co. v. Clegg,

377 S.C. 643, 651-52; 661°S. E.2d 791, 795-96 (2008) (c1t1ng Rule 704(1), SCACR, in presuming - -
counsel. was being truthful when she told the crrcult court that she ﬁled a motlon dur1ng the

- proscribed time perlod)

¢ The Petitionér’s statements in .open court carry a presumptron of ver1ty Blackledge V. Allrson

431 U.S.°63, 97SCt 1621 52LEd 2d 136 (1977)



’ rwas taklng App 528 l 13 24

adequate a551stance and made all s1gn1ﬁcant de01s1ons in the exerc1se of reasonable profess1onal

.(,'

; 'J,udgmenti e and that the burden to show that counsel’s performance was deﬁment rests\. -

R Squarely on the defendant The Slxth Clrcult'tumed that presumptlon of effectlveness on 1ts‘4-[i e

) head It should go w1th0ut saylng that(the absence of ev1dence cannot overcome theﬂstrong :

R =
e T

presumptlon that counsel's conduct [fell] thhm the w1de range of- reasonable professnonal’

| ass1stance’ ) See also Romlne Vi Head 253 F 3d 1349 1357 (llth C1r 2001) (trlal counsel’ f‘ el

7 Counsel Godfrey also 1nd1cated that 1t had been lO years s1nce the tnal and that h1s ﬁle had
been destroyed. App 528 He confirmed that although he did -not-have Alzhe1mer s: he did*
have a memory problem ar1s1ng from three back surgerles and.:pos51bly the medlcatlon that he

'ﬂ -. :: l' . .’j"! :

N

A



‘does not mean Petitioner had satisﬁed h1s burden of proof m showmg that the prior testimony‘
»ev1dence was 1nadm1551ble under Rule 804 First the trial record reﬂects that the Judge Early
.only 1ndlcated how he 1n1t1ally planned to rule on the objection prov1ded the State could satisfy N
_'the court that Hyder was dead. The trial court correctly stated the 1997 testimony fell squarely |
lw1th1n 804(b)(1) as former tes\timony Subsequently, the State located Hyders son who came to
:court prepared to explain to the 'c0urt Hyder's medical conditions '-and that he was homebound;
~and not well. (App p. 160) However in light of that information Counsel agreed to w1thdraw B
; hlS objectlon to the testimony (App P. 161) 8- |
Regardless of whether Counsel wrthdrew hlS ObjCCthl’l the Court had already 1nd1cated it .
. was inclined to allow the forrner testimony 1n. under circumstances of the w1tness had d1ed Death
is not the only condult to the 1ntroduction of former testlmony of a w1tness Once the partles and- )
the Court leamed that Hyder was not dead the State could have nevertheless shown that he was,
unavailable lf challenged Rule 804(a)(4) SCRE provrdes that a w1tness 1s unavarlable if he is
dead or then exzstmg physzcal or mental zllness or mf rmzty Hyders son was present and
s prepared to 1nform the tr1al Judge about Hyder s medical condltlon that he was “horriebound” ‘andl ’ ‘,
| not well ? The Petitloner has failed to show in this proceedmg that those exceptions concernmg
unavailabihty did not vexrst in 2005. To the contrary, llt is. uncontested that Hyder was'.::

.

B "‘homebound” and “not ‘well.”

8 Counsel’s lack of meinory was consistent throughout his testimony. He could not “remember -
what I thought about at that point of time” in response to a leading question about whether he -
considered before he withdrew the objection that one of the important reasons his client had
been granted a new trial was based upon the fact that there had been ev1dence 1ndicat1ng the .
victim intended to rob his client. App 535.. oo ' : :

o The Petrtioner in his brief, " implicitly recognlzes that he did not satisfy his burden of proof :
by suggesting that Hyder could have appeared by video conferencing if he was physically
unable to come to court However the Court of Appeals has expressed concerns about the use



In the- absence of proof otherw1se the rev1ew1ng court must assume counsel acted.'*“-“\}

L8 i‘,‘.reasonably See Strlckland Ve Washmgton 466 US 668 690 (1984) Burt V.. Tltlow supra

_Nothmg was presented at the PCR hearrng to suggest that m 2005 that Otls Hyder Sr was not"?v' '. “ -jff :

ﬂ“homebound and not well” or otherw1se able to come xto court 1n 2005 as a competent w1tness b S

o {J., R

_ ';contrary to the representatlons made at that tlme ThlS fallure of proof 1n th1s collateral settlng

' . ' was recogmzed in the PCR Court s order

In Dav1s V. State 753 P 2d 388 (Okla Cr1m App 1988) a. term1nally 1ll w1tness was'j i

. : 'deemed unava1lable when he was bedr1dden and too weak to travel In State V.. Stafford 255”

A',..

o ,Kan 807 878 P 2d 820 (1994) a w1tness was properly deemed una::

lav ‘l

: f;suffermg from an untreatable form of cancer and was: constantly medlcated w1th drugs that were o

- ', . ". ‘f‘._
a‘ . t,» Seone . RO

rlable'wl’fe’n.ghe was‘ R

o causmg hallucmatlons and memory loss Further courts have found that w1tnesses were./ Lo

‘,".-"j_w1tness testrfymg due to physrcal 1llness and 1nﬁrm1ty See eg,.People V Murry, 106 S \

M1ch App 257 307 N W 2d 464 466 (1981) (where doctor test1f1ed 84- year old burglary v1ct1m .
" was_ hard of hearmg, upset about the poss1b111ty of testlfymg, had hypertenswn and that testlfymg

: _~would be detr1mental to her health court upheld w1th lrttle d1scussron tr1al court's flndmg of

o A"unavarlabﬂrty) Umted States v, Campbell 845 F 2d 1374 1377 78 (6th C1r) cert denred 488: '

= US 908 109 SCt 259 102 LEd 2d 248 (1988) (elderly w1tnesses w1th “health related‘

n?,
l,»“ir" .:s ) o _t‘»_,”t‘h X

‘of two- way v1deo (SKYPE) recently in, State A Johnson 422 S C 439 450 812. S E 2d: 739 745 -

~(Ct: App. 2018), reh'g denied (Apr. 26, 2018); cert; demed (Aug 3, 2018) Contrary to the cla1mjf"v: O
.of the Petitioner, «the Court. has not’ yet approved the® ‘use. of * 'video .as .of yet. under the %

Confrontation Clause in“Johnson. It left that decision for anothet-day. -~ State v. Johnson 422

.S.C. 439, 453 812 S.E. 2d7739;. 746 ( “m the absence of an 1mportant pubhc pohcy or at’ least an(’ L

exceptronal circumstance, mod1fy1ng a defendant s truest exerc1se of the S1xth Amendment r1ght
via m person confrontat1on 1is. 1nappropr1ate”) ChE S : :




problems were. unavallable) State v, R1ch 395 A2d 1123, 1129 (Me. 1978) cert. demed 444

[

1923, had suffered heart attack and was under doctor S orders not to testify was unavarlable)

U.S. 854, 100 S.Ct. 110 62 L Ed 2d 71 (1979) (state pathologlst who had been pract1c1ng since -
Counsel s failure to recall ’ why he w1thdrew the objectlon—espemally under the,
c1rcumstances related to counsel s.own health challenges at the t1me of the PCR hear1ng—d1d not

preclude the PCR Judge Smfactual ﬁndlng that counsel s, performance in w1thdraw1ng hrs obJectlon

did not fall below an objectlve standard of reasonableness See Burt v. T1tlow 571 U. S at 12 =
22:23 (2013). |
. Sixth Amendment Prejudice Not Shown

The Petitioner has failed to show the existence of prejudice under the Sixth Amendment.

Strickland v. Washingto’n.. Simply put, Petitioner has failed to show how‘ the adrnlssion of the l, ‘
- former testirnony of HSIder, in’ the se(tting of the 2005 trial, undermined conﬁdence in the
verdict or that counsel's alleged'= deﬁcient' performance prejudiced hbim:“such“ that 'lthere is a
reasonable probability that,_ but:for counsel's unprofessional €rrors, 'the' result ozfﬁthe -proceeding
'would have been different."’T - t

i
R

F1rst because Hyder desplte hlS belng ahve in 2005 wasl nevertheless unavallable w1th1nf
the meaning of’ 804(a)(4) and because the trlal Judge had already 1nd1cated how, he was 1nchned
to rule to allow 1ts admlss1on if the w1tness ‘was unavallable Pet1t10ner falled to dernonstrate
~any prejudice resulting from counsel s wrthdrawal of his obJectlon and agreelng to the admlssron
of the former testimony, Although the Petitioner would now seek to have asked addrtronal.
questions of the witness than was done in 1997 to 1mpeach him, Rule 804(b)(l) allows the

- admission of former testlmony, qf the party agamst whom the testlmony is now offered . had

an opportunity or s1m11ar mot1ve to develop the testimony. by dlrect cross, or red1rect '

-



‘examinatiof.” See State v. Sanders, 356 S.C. 214;588 S.E.2d 142 (Ct. App. 2003) ( adinission of

informant's prior testi'mony'at retrial did not.violate confrontation clause, .(despite contention that

rv.ﬁ‘

1s1ster would have cross exammed 1nformant more thoroughly as to alleged deal w1th State :

counsel at ﬁrst trial asked mformant 1f he expected to receive a deal and had ample opportumty :

to 1nqu1re further and defendant unquest1onably had motrve ‘to’ develop any weakness in

mformants test1mony) McWhorter V. State 117 N E. 3d 614 (Ind Ct App 2018) (Defendant

had a srmrlar motive 1n both his ﬁrst tr1a1 in whrch he was charged wrth murder but convrcted of .- "

voluntary manslaughter and in his re‘trral' in whlch-he was charged and conv1cted w1th voluntary :

!

.manslaughter to develop the former testlmony of wrtness who testrﬁed m defendant s ﬁrst trial -~

but was unavarlable for the second at defendants f1rst tr1al w1tness was sole eyew1tness o

.testlfymg, and defendant was hrghly 1ncent1vrzed to h1gh11ght any problem with her perceptron_ v‘ .

N S : ;

. and recollectlon and to elrc1t from her any ev1dence that tended to negate or lessen h1s cr1m1nal

culpab111ty) United States V. Amava 533 F2d 188 191—92 (Sth C1r 1976) (reJected a Slxth~
Amendment cla1m premrsed on madequate :cross- exam1nat1on at a prror proceedmg by.

“different counsel with a d1fferent defense theory ”) cf / State v. Nance, 393 S. C 289 297 712

S E.2d- 446 451 (2011) (farlure to cross examme wrtness in ﬁrst tr1al did not preclude its o

: admrss1on Where w1tness was unava1lable)

~

‘Second, the proffered admission -of ,th'e former testimony with the impeachment of‘,} o
the notes of the an unnamed 1nvest1gator was, of llmrted probat1ve value agamst the plethora"" '

-~

of evrdence related to the gullt of the Petltloner

i

Summary of Hyder s Testzmony from 1 997 “

E—

Ot1s Hyders testrmony was that Robert Flnley came to Hyders tra1ler to use the "~

-'telephone in- the early mornmg houses of January 12 1997. Hyder stated that h1s own vision was :

Cag



terrrble and that he was completely bllnd but that he was able to see 1mages App p 640- 641
However, he stated that hlS hearrng was very good o

Appronrmately ﬁfteen mrnutes later a car pulled up and Angie came to the door Finley
* told her that he wanted to talk to Smlth App 641; 11 5 25 see also App. 647, 11. 3-12. Angre'
. left-and Smrth came 1ns1de He and Frnley started talkrng at the krtchen table, while Hyder sat.in
his rechner He clarmed to overhear Frnley tell Smrth that he d1d not have his forty dollars but -
“would pay as soon as he got a _]Ob Hyder sa1d Smrth sounded "agrtated" and Hyder told them to‘ '

go outsrde Smlth walked out and leey followed h1m but stayed in the' doorway App 642; 1 4

v__-644 1 3; seealsoApp 647 11 13 22

R

- He could not hear all of therr conversatron but Just before they went out the door, Hyder,-l ‘
heard Frnley say "Was you gonna shoot me"" and "Well 1f you wrll glve me the gun Ill [help]
you." App 645 1. 10 - 646 1. 4 see also App 648 ll 7 16 After they were in the doorway, ‘_ |
; Hyder saw Frnley S rrght shoulder move and heard a gunshot App 646 11 5 13 Accordrng to
Hyder there was no ﬁghtrng or scufﬂrng between the men msrde of the trarler App 646 11. 18-
On cross-examination Hyder’l was confrbnted»with his prior -Statement to police. Hyder
| ,conﬁrmed that he told the polrce when the, lady (Angre) came in, that Robert sa1d that he '
_dld not want to deal w1th her and she went out App P. 647 He further confirmed that David

‘Smrth then came in and Robert told Smrth that he drd not have the money and that as soon

as he got a _]Ob that he would pay h1m App 647 Hyder demed that any drugs were then laid on-

the table App 648 He further denled that he told the pohce that "Robert [Flnley] grabbed. L

B .somethlng from the man [Smrth] " App 648

l;4 12, App 654 11. 18

19



Hyder s statement was read 1nto the record at the 1997 trial and lncluded that also said
that Smlth. "backed out of the traller " App 654 11 22 Hyder denled hav1ng sa1d that leey e
grabbed anythmg or that Smlth backed out of the door He sard ‘e must have been swk or upset :
when he made his statement App 648 1.18- 658 1.:20., | N

Furthermore because Hyder was subject to cross- exammatron by Petrtloner at Pet1t1oner s

ﬁrst trial, Hyders former testlmony is not barred by the Confrontatron Clause srmply because

) Petltloner contends he could have been more fully cross exammed See Crawford V. Washrngton ,
541 U.S..36~(2004). ,
Analyszs of Szxth Amendment Prejudzce

At the hearing and in the- brlef Petrtroner contends that counsel should have requrred

. that Hyder be called to testrfy and for hlrm to then be 1mpeached with notes that the vrctlm had .

‘trled to seize the drugs from h1m as substantlve ev1dence The Petltloner asserts that the

H

preJudlce is shown from a. note about Hyder by an. umdentlﬁed 1nvest1gator in the Sohcrtor s
S

Office!? that “Smlth backed off - Flnley reached for h1m and “thmks when Finley reached for

Smith, he 1ntended to. take drugs from h1m App 605 (Apphcant s Exh1b1t 3) Brref of ,

Petltroner p 21 22 Durlng the admltted ev1dence of Hyder S statement at the 2005 trlal 'he was

confronted with a statement he had glven that 1nd1cated “Robert grabbed somethlng from the

man.’ However, he recanted that “grabbed” statement and'asserted in trial under oath that “1

didn’.t see him grab anything from .hlm App p. 648 1 22 Therefore the jury recerved s1m11ar

'1mpeach1ng ev1dence in 2005 that Petrtroner is now suggestmg

1 The source or purpose of this note’ ‘was not clear. See Supp App l7 summarizing former
Assistant Solicitor Tommy Wall’s PCR testrmony See also App 155 (Sollcltor Coler does not
know who took the notes.
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In his:‘ brvie.f, ;Petiti:oner speculates'thatjthe V'note‘l’sf :statements were further -p‘r’ejudic_ial
“with :this' claim asserting “if Flnley -yvas attemptlng to take. drugs fromSmlth then zt wOuld ;
not be unreasonable to belzeve that he was also attemptmg to gazn eontrol of szth s gun
Brzef of Petitioner, Ps 21 22 (emphaszs added) However this mference is not cons1stent w1th the.-
statement 1tself The statement allegedly by Hyder is not that leey was reachmg for the gun.
it is that the w1tness was of the opinion that he was 1ntend1ng to take the drugs from him - :
not the gun Nevertheless ev1dence~was presented that there wasa scufﬂe through Angre Sm1th
| It must be noted that Smrth test1ﬁed in the 2005 tr1al that that Flnley 1n1t1ally snatched the

drugs from the table and stated “I m takmg them.” App 210 230. Petltloner stated that he had

| already put other drugs back 1nto his pocket He stated that after F1nley stated that he was takmg
| this (the drugs from the table), that F1nley started to come towards h1m App 210 231 At that““

pornt he took is gun out of his pocket hopmg that the v1ct1m would cease approachmg h1m

App 210-211, 231. Petltloner cla1med that F1nley stated after Pet1t1oner pulled the gun out “you

got. a gun what areyou gomg to do shoot me grve me the gun I 11 shoot myself ” App 211 .' -

[Tl’llS is con51stent with Hyder s testlmony about the v1ct1m s statements App 645 646]

.Petltloner clalmed that he responded “that s not what I am trymg to do Just glve me my. stuff
- back andv let me leave App 21 l Petltroner claimed that when he tr1ed to put the gdn back mto
‘V h1s pocket the v1ct1m tr1ed fo h1t it out’ whlle they were stlll 1n the home Pet1t1oner clalmed 1n
! the d1rect that when he grabbed hrm‘ that Petltloner h1t the v1ct1m w1th the butt of the gun 1n N
 the face area, whlle they were movmg toward the door App 212 213 Petltloner clalmed that

- he h1t h1m two or three more tlmes but the v1ct1m was pushmg h1m and by the t1me they got near

the door the gun went off. App. 243- 244 Petltloner cla1med that he d1d not 1ntend to shoot N
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N
F inley; but that the gun lvvent off accide:ntally.- App.“‘2l4.v'lt was his intention to just hit him with
th,e gun. App. 214. B : = | |
The Sm_ith' version' -is not consistent w1th th'e Hyder version or trial testimony lin any
respect. 'The difference i's Vdramatic‘ L’H‘yder"s At‘estimony was not cons'istent vvith ‘S:mith‘ because A
.Hyder testrﬁed that he dld not see the v1ct1m grab anythmg Even the not only 1nd1cates that
leey reached for Smlth albelt 1ntend1ng to take drugs from him whrch he never got The
Pet1t1oner is not assertmg that Hyder s. testrmony should have been excluded 1t is, that Hyder-' "
should have been forced to test1fy Nevertheless the Pet1t1oner fails to recognrze that if he
* may have asserted lthat Hyder was m fact unavallable the notes may have been adm1ss1ble 4
under Rule 613 (b) 1nasmuch as he had already at the l9§7 dlsputed that the v1ct1m ever -
grabbed anythmg assumrng the ofﬁcer who made the notes \ was available. Poss1bly, the State -
may have s1mply allowed- 1t_s admrss1on‘ under the.ldlscrete c1rcumstances. Howev_er,' this was °
never'attempted. . o | | / |

! "y

Howeve'r there' was no issue*'raisedat the é2065 .trial'conceming.the admission of the B

notes in addltron to the admlssron of Hyder S. prior testrmony It was not. Hyder s. 1997-
testrmony that pet1t10ner arf,;ues 1s l prejud101al under the S1xth Amendment .llt is: the' fact that he -
Lo e e . : Y '
‘was never confronted vvrth notes' ",tha_t repreSented a vers1on rncon51stent, wrth"Hyder’s
testimony, as well as incons_istent vvithfPetitioné.r’hs version.. Perhaps; in ‘~hi'nds'i4ght,' l’etitiokner"
could have altemately sought tovin:troduce .'it‘ under SéRE Rule '613, since -F'Hyd_e'r essentially
~had in 19‘9‘7 already had denied the ‘ess'ence: of the same infOrmationlwhen confronte‘d with
Athe written statement at trial. Nevertheless, -the Petitioner seeks"to show p'reju'dice frorn ,the
omission by claimlng the Jury would‘ haVe rejected the - content ot’ -the‘note whe“re»inlt stated |

the intention was that vyjhen(Finley:“.reached:' for Petition'er'. that he was reaching for the ‘drugs




- and instead asset that the jury would have inferred .that Hyder was actually stating that Finley -
was reaching for .a gun, when there was no reference that Finley was /r,eaching for the gun at

that time. The Petitioner speculation against .the plain works of the notes fails“to'establish ‘Sixth .
N Amendment prejudice | | :

Further, the probatlve ev1dence supports that the admission of the notes through Hyder
would not undermine conﬁdence in the verdict. In addltron to Hyder Ang1e Smrth testlﬁed about
the incident. 'In her testrmony she repudlated Retltloner S .clalm that the debt from_F 1n1ey was'
owed to her brother, when it was owed to Petitioner. App. pp. 70. See 'App; ‘2’2‘0' '227-28.
(Petltloner testrfies that F1n1ey d1d not owe him any money, it was owed to Rodney Smith).

* Petitioner also demed that he. had sold drugs to Flnley in: the past. App. 223 Petltloner clarmed
that he only knew Flnley from dropplng of Rodney, not from drug deals App 227 Further, -
Angre conﬁrmed that when she entered the home even the victim conﬁrmed to her that he owed |
Smlth $40. App 71. After the Vrctrm told Angre that he did not have money for the drugs
’elther she went back to the car and told . Smrth that Frnley d1d not have the money, at whrch-;'l |

' 'pomt Petltloner reachedlfor somethlng in the car and went into Hyder s traller App 74 Ang1e :

R

; 'then saw Sm1th and the v1ct1m scufﬂmg or tumbhng out the open door w1th Smrth outsrde the; '

door and the vrctrm Inside. App 76 79 84. Angie Smrth testlﬁed that when she heard the',""'»'

pop she saw Robert Frnley fall and Smrth then ran up to the car. When Smrth entered the car,
he~told Angle ‘you don’t know nothlng, you- aint’t- seen nothlng and they left App 72
Rodney Smith testlﬁed that he was aware that Finely -owed Petitioner $40 for drugs and d1d/ :
b j

: not want to get involved that night when Finley contacted them since Petrtloner had told h1m

that he wanted his money. App. 113. Further, after he has return to the_,c_a_r, Petrtroner drsposed_
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"‘.:of the drugs he had on him and gave them to Angre App 216 Petrtroner then went and threw the.:
gun over a train trestle brldge App. 216- 217 244 245
Further as noted by the tr1a1 Judge the note mlrrored the statement of Hyder that he wasv |
‘-hmpeached on at the ﬁrst trlal App 157 L 9 10 See App 648 654 It 1ndlcated that When he =
.‘,reached for Smrth that he 1ntended to take the drugs 1s s1m11ar to the wrltten statement that
o Hyder was 1mpeached oni Wthh 1ncluded language that that Robert grabbed somethmg from‘
the man.. See also App 156 157 ’ | 0
R’espo‘ndent submit’that' 6" Amendment‘ pre'j'udi"ce has_ not been showh by the.v}bifurcated
'argument of Petrtloner concernmg prejudlce Accordmgly, the record contalns ev1dence of V
.' probatlve value to support the PCR Judge S ﬁndmgs and th1s Court should deny review.’

' In conclusmn Respondent submlts that the Petrtloner has falled in his burden of proof in

showing either deficient performance or prejudlce. This issue must be drsmrssed.

4
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 II.  Petitioner failed to. meet his burden of proof that Counsel was ineffective for not.
' -presentmg the v1ct1m s grieving girlfriend, Morgan Simmons Ortez, as a defense -
witness to state that the victim had told her éarlier that day that he had tried . to

rob 4 drug dealer earlier that day who was not the Petitioner when her testimony

at the original trial as a state witness undermined the defense theory of the case:

by showing that the victim. did owe a déebt to Petitioner and : that Petltloner had .

v1s1ted Ms Ortez in an earller attempt to collect the debt SN - o

‘Pet1t1oner contends that Counsel was 1neffect1ve for fa111ng to present former state "

w1tness Morgan Slmmons Ortez ( S1mmons") as a defense w1tness m the 2005 retr1a1 The PCR

- court denied this ground rin the -followmg manner:

Applicant alleges Counsel was 1neffect1ve for falhng to present Morgan Simmons

" as a witness at tr1a1 because she gave a written statement that the -victim had said
"he had tried to rob a drug dealer." (App. para. 12). Counsel testified he did not
know. why he did’ not present Simmons as a witness: Counsel also testified he
employed an- 1nvest1gator who was responsrble for interviewing any. potential -
witnesses, including those. who had given ‘statements. This Court finds Applicant.
‘has farled to sat1sfy ‘his burden of prov1ng error or prejud1ce as'to. th1s allegatlon

f'App 709 For the followmg reasons Respondent submrts that th1s 1ssue 1s w1thout merrt and the -
o record contalns substant1al euldence of probatwe value to- support the PCR Judge S ﬁndmgs
Certarn salrent factors are ev1dent m this ground for rehef F1rst Morgan Srmmons Ortez
testxﬁed as a state V\ntness in the 1997 trial and gave dammng testlmony agamst the Petitioner as
well as 1nformat10n about her statement about the victim telhng her that he tr1ed to roba drug
- deal earher ‘the day of h1s death but that it was not Petrtloner S'econd, trial coupsel Brll,:,

.;:\

~

t Respondent requests thrs Court to take appellate _]U.dlClal notlce of 1ts pr1or records in the o

‘- . -2000 PCR appeal from" the - -grant-of "post-conviction "relief in Davzd Dwzght szth 245760, . Vo

' 'Respondent v. State of South Carolina, ‘Petitioner, Case No. 00 CP-42- 1649 (cert denred Dec. -
- 1,2004). See Masters v. Rodgers Dev., 283 S.C. 251, 256, 321 S.E.2d 194, 197 (Ct. App.1984)
'(c1tat1ons omitted). “A court can take judicial notice of its own records, ﬁles[] and proceedings
for all proper purposes 1nclud1ng facts established in its records.” Freeman-v. McBee, 280 S.C.
490, 313 S.E.2d 325 (Ct. App 1984). “It is not error- fora Judge to take Judlcral notice of what was

stated in [a] former opinion in [a] prior action of the same case.” Id. Accord, Wise v. Wise, 394

S.C. 591,601, 716 S.E.2d 117, 122 (Ct. App. 2011). A couirt can take: judicial notice of its own
records, files and proceedings for all proper purposes- 1nclud1ng facts established in its records.
: 31 C.J.S., Evidence, Sectron 50(1) p. 1018 1021. Unhke Goss V. State 4258S.C. 101, 820 S.E.2d
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‘Godfrey was aware of the testirnony Msf Ortez gave‘ in 1997 because he had handled- the
| PCR hear1ng that resulted 1n the retrlal and specrﬁcally referred to the testlmony at the', |

hear1ng in hrs exam1nat10n of former tr1al counsel Louls Cox See 2000 PCR App. 34 36 12

L Thlrd the record does not. show why the state d1d not recall Ms. Ortez or seek to put her prror '

testrmony 1nt0 ev1dence in the state 'S case in 2005 although she was apparently on the w1tness
v11st accordmg to the voir. d1re App 12 13 Fourth Ms Ortez d1d not testlfy at the underlymg
.PCR hearrng, apparently because then PCR counsel Shurhng could not locate her App. 533-
534." Frfth at the trme of the 2011 PCR hearlng before this Court counsel Godfrey ‘had -
| suffered memory deﬁcrts due to 1nterven1ng medlcal matters and hlS ﬁles 1n the matter had
been destroyed Wthl’l prevented any recollect1on recorded App 527 528

Pet1t1oner was requlred ‘to show in the lower court that counsel’s-perforrnance was’

| deflc1ent and that but for the alleged deﬁcrency, the result of the proceedmg would have been

"”dlfferent Str1ckland V. Washrngton 466 US 668 (1984) In makmg a fa1r assessment of

attorney perforrnance a court. must make every effort to ehmrnate the d1stort1ng effects of

' ‘hmdsrght, to reconstruct the crrcumstances of-counsel's challenged .conduct, and to evaluateb the

conduct from counsel's perspective at the time,” Strickland v. Washington, 446 U.S. at 689.

.-
1

P

373 (2018). Respondent is lnot attacking the "credibility of the witnesses testimony in PCR
hearing addressed in -the 2000 PCR proceedrng but -its’ existence * and knowledge by Blll
. Godfrey who handled the 2000, PCR hear1ng as well as the 2005 trral

21n the 2000 PCR- Hearmg, counsel B1ll Godfrey confronted ﬁrst trral counsel Louis Cox 3
about the testimony of Morgan Ortez, the victim’s girlfriend and his cross-examination of
her. and specifically about the information about the' deceased saylng that he had robbed a
drug dealer 2000 PCR App. 533 536 1545, 576

.
.

13 The record of the 2005 trial reﬂects during the general VOIr . d1re of ‘the jurors, the
Solicitor. mentloned Morgan Simmons Ortez as a w1tness and noted that she was not present.
App p. 12, 1. 4-6. It is 1nterest1ng to-note that when the saine inquiry on voir dire was presented‘
about Otis Hyder Sr., Solicitor Coler reported that he was deceased. App. 12, 1. 2-3.



s

Counsel must be g1ven leeway to make reasonable strategrc decrs1ons at tr1al Str1ckland 446
-U S at 681 82 Fa1lure to conduct an 1ndependent 1nvest1gat10n does not constltute 1neffect1ve’
e ass1stance of counsel when the allegatlon 1s supported by mere. speculatlon as to the result N

‘:Rolhnson V. State 346 S C 506 552 S E 2d 290 (2001) See also Dempsey V. State 363 S. C

: 365, 369 610 S. E 2d 812, 814 (2005) (“A PCR appllcant cannot show that he was prejudlced by
counsel s fallure to calla favorable wrtness to testlfy at trial if that witness’ does not later testlfy"
at the PCR hearmg or otherw1se offer testlmony w1th1n the rules of ev1dence (citing Glover \ AR
State 318 S C 496 498 458 S. E 2d 538 540 (1995))) ’ a e

The rehance on Castro V. State 417 S C 77 789°S.E.2d 44 is m1splaced There the

PCR hearlng Judge found that counsel had 1nd1cated a “valld tr1a1 strategy” based upon his |
testlmony that “ it never struck h1m that pet1t1oner was go1ng to be punlshed because we went

to trial” as a"reason, why- he ‘drd..not obJect;’ to the sentence when the sentencrng judge
" articulated. “the State. f'has had .to V'také ,,ybu‘:tb’:"t’r’ial on a case Where:th'e're‘was” oyerwhelming' .

evidence of'. your‘- guilt The Supreme Court concluded that thls statement by the defense o
counsel was not an expressron of any val1d tr1al strategy The Court found that the trial Judge ]
expressmn was clearly that he '1mproper1y cons1dered the dec151on‘to exercise his rightto a= -

jury trial whlch ‘the Court concluded was " an’ 1mproper consrderatron wh1ch should have
“ 1nvoked an obJectlon and thus counsel stated strategy was no strategy at all

: In the \1nstant<.case,: counsel S'Godfrey;‘:couldnot- remember why':~he_ failed to call ‘the
victim’s giﬁrlfriend. Thls is not a case wher_e' .the' PCR made a determination of an expresse‘d\
trial strategy that ‘was not supported by eyidence in the record ‘ Nor 1s this 1s a case where

counsel had afﬁrmatlvely test1ﬁed that he had no trlal strategy in mlnd when he fa11ed to .

, object to 1nadmlss1ble testlmony as 1n Sm1th V. State 386 S.C. 562 689 S E. 2d 629 (2010)

EE I
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(The presumpt1on of adequate representatlon based ona valld trial strategy dlsappears When tr1al .

counsel acknowledged there was- no. tr1al strategy 1n m1nd when he falled to object to the .

1mproper hearsayvand _bolsterrng testrmony); -
An attorney's “inability to remember his reasons ’for-conducting the trial in the manner

that he did [] is insufficient evidence to overcome the presu’mption of constitutionally efféctive
3

- counsel susta1ned by the’ record ? Gremer V. Wells 417 F 3d 305 326 (2d Cir. 2005) “W1thout"

-‘ev1dence estabhshmg that counsel s strategy arose from the vaganes of 1gnorance 1nattent10n or N
1nept1tude [ | Strlcklan ’s strong presumptron must stand ”? Id (1nternal c1tat10n omrtted)
Contrary to the 1mpllclt assertion W1th1n the Pet1troner S brref the burden is not upon

counsel to artlculate a va11d strategy for any alleged deﬁc1ency See Gabaree v. Steele 792.

jF 3d 991 997 n. 5 (8th C1r 2015) (notmg that counsel s 1nab111ty to recall reasons for dec131ons

made durmg tr1al is not a ground for ﬁndlng tr1al counsel performed 1neffect1vely) Th1s a

mrsstatement of the standards set_ forth in Str1ckland :v. Washington and woul_d _ turn the

" burden of proof on its head.! See Burt v. Titlow, 571 U.S. at'12, >22-2l3 (2013) (“We have

[l

- " Seeeg Slater V. Warden State Pr1son No CV094003284 2013 WL 1800926 at *5 (Conn
' Super Ct. Feb. 22,2013) : .
Counsel asks or .argues that because of the appellate counsels 1nab111ty to
remeémber, that that should. enure some presumption of prejudice or some
presumption of deficient pérformance in his favor. This Court is not aware of any -
~ case law or anything otherwise nor was any cited that would support that position. ,

In fact, if anything, the Courts reading of the law and- knowledge of habeas, the
presumption should be the exact opposite. ‘The _petitioner comes here ‘with a
~ conviction. He is no- longer veiled in the presumptron of innocence. He is"

... convicted, and until otherwise. the presumptlon is that that conviction was Vahdlyj
f-and legally and constltutlonally obtained, and until he _proves otherwise by .
afﬁrmatwe evidence, that is his burden. So there areé no presumptions that he’is-
~ given simply. because counsel 1nd1cates Tam unable to remember what [ d1d e1ght
- years ago. '
Slaterv Warden, State PI'ISOl’l No CVO94003284 2013 WL 1800926 at *5 (Conn Super. Ct
Feb. 22, 2013) ‘ ,




said that counsel should be strongly presumed to have rendered adequate ass1stance and made -
all srgmﬁcant decrslons in the exerc1se of reasonable .profess1onal Judgment and that-the
burden to ‘show that counsel's performance ‘was deﬁcrent rests squarely on the defendant

The Sixth ClI'CUlt turned that presumptron of effectweness on 1ts head It should go w1thout
sayrng that the‘absence of ev1der‘1ce~ cannot.overcomet'the strong presumptron'that ‘counsel's

299

conduct [fell] wrthln the w1de range of reasonable professronal as51stance

)._“Se.:e also Rickey v.
State 52 S. W 3d 591 596 (Mo App W. D 2001) (notmg that counsels 1nability to re'member

S
‘why he took a spec1ﬁc course of. act1on durlng trlal does not estabhsh lack of competent. .

performance ) Broom V. Denney, No 090634CVWODS 2010 WL 1752136 at *3 (W D. Mo

‘May 3, 2010) raffd 659vF .3d 658_ (8th Cir. 201 l-) (The court correctly determmed that Petltloner =

failed to rebut thrs presumptron trial counsel's 1nab111ty to. remember why she did not call a

w1tness to test1fy almost 6 years after the tr1a1 occurred d1d not establish that counsel's dec151on:. V
lacked compe_tence). s o , L | \ o " o o

In. the brief hefo‘re this Court, the Petltioner' now;as_serts that had | counSe_l called |
former state f'witness and the . Petitioner’s. girlfriend'as: ‘ab defense. Witness it would have
presented 11m1ted testlmony that that the v1ct1m earlier that day had allegedly attempted torob -
someone else of drugs Petrtroner contends thrs could have supported the defense that hours -
later at Otis Hyder’s h_ouse, vthe v1ct1m» tried ‘to rob Petrtroner of the drugs which caused the
struggle as he'now.suggests that the vlctim v:/as: then trying togam control o‘f -Smlth’s weapon

'.when he was shot. He further suggests that. this would have underrhined'the theory of malice. A ,

‘

X \
cautious revrew , of the entrrety of the récord reveals that conﬁdence in the: verd1ct is not

undermmed under Str1ckland and that reasonable counsel under ‘the erth Amendment would"
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._n'ot ha\./e{. rlskedundermrnmgthedefense by presentrngthegnevmg g1r1fr1endas a_-witness;\in " :
A | T he 1 997 Te estlmony of \Morgan Stmmons
In the 1997 tr1a1 Morgan Srmmons Ortez testrﬁed as a- state wrtnessy See Davzd Dwzght" |

Smlth V. State of South Carollna 00 CP 42 1 649 Appendzx to Petltzon for Wrzt of Certzorarz

l

Vet

Ortez stated that she knew the v1ct1m Robert Frnley, because they had lived together for over
two years 2000 PCR App 127 She also stated that she knew Dav1d D Smlth by srght but did |
| .not know his name Id. She testlﬁed that Robert Flnley used crack cocaine wh11e she knew h1m
1_She conﬁrmed that she had w1tnessed David Smlth sell Frnley crack cocaine on, one occa‘sron‘ ,
2000 PCR. App 127- 128 ‘v Ve '. B
Ortez testrﬁed ‘that prior to Frnley s death around two or three days after Chrlstmas
Smith came to the1r house looklng for Frnley and stated to her that Frnley owed h1m $40 for{
drugs and that he wanted’ hrs money. 2000 PCR App 128 She stated. that Smith told her that

“he was gonna ‘get his money one’ way or the other and for hrm to tell Robert that. 2000 PCR.

- App. 128. Ortez stated that -she had already known that Frnley owed Smrth money because he’ o

“

:had been to therr home pnor to that t1me She stated that then Robert s 51ster and her husband
vwas there She sa1d on another occasron Smlth had come w1th Rodney Sthith to the store where
-» Q_rtez worked;and asked wh_ere.leey was.‘ : ‘» . -

.OrteZ' stated that'"she' leamed.. the Robert Fintey had been shot Awhen Terry - the man
_‘who lived w1th Otrs Hyder ‘came to her house and was’ beatrng on the ‘door Wthh woke her-
"up and told her that F 1nley had been shot 2000 PCR 128 Ortez descnbed runn1ng to the-

trarler and ﬁndlng E 1nley laylng on the ground w1th hrs feet st111 1ns1de the trarler She stated he
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was still alive at that t1me but was stlll breathlng 2000 PCR App 129 He never said anythlng to
- her and only clenched l'llS ‘hands a few times. Id ; L | kS
Ortez stated that there was no doubt in her mmd that Flnley owed Dav1d Sm1th $4O for‘
. crack cocarne because leey told her 2000 PCR App 129 She conﬁrmed that she had leamed

“that after the shootlng that Otls Hyder had. prcked up the phone to call’ 911 and sent Terry to

get- her at the same time. She estlmated that she had arrrved w1th1n two minutes’ after the . -

\
incident, 2000 PCR App-°129. She notlced that the Jacket on: F1nley S back had gone all the

way up hlS back and she had pulled it down o) leey would not get cold She stated that she DR

'held his-hand, but that she- knew not to move hrm She rev1ewed State Exhrblt 7 and conﬁrmed ‘ o

that was his locatron when she found h1m 2000 PCR App 130
| On cross exammatlon Ortez testlﬁed that she had been 11V1ng wlth Flnley for a little
over two years and had llved 1n the traller for about erght months 2000 PCR App. 130 She'”‘
. stated that she was workmg at a convenrence store at. that t1me She stated leey was a
‘constructlon worker and framed houses She stated at the ’ t1me of Frnley s death he had been" -
j, laid off because they had just ﬁnlshed workmga _]Ob at Westgate Mall 2000 PCR App 131 A
Ortez stated that on’ that Saturday, Frnley had been us1ng ‘crack cocaine smce that ,
aftemoon and dr1nk1ng Jlm Beam ‘She stated that evenmg, leey had ‘come in and fallen asleep"- '

on the couch and she fixed h1m supper She stated that they were 51tt1ng there watchrng TV and

*he fell asleep ‘She thought he would stay there the rest of the mght and covered h1m up. 2000 e

PCR App 132 She stated that she Tater heard h1m get up real late and asked h1m where he.

was- gomg" She recalled h1m tell1ng her: “I'm Just gomg down to Pops (Hyder) I ll be rlght :

back.” 2000 PCR App 132 She stated to leey why doesn t he come to bed ‘and F 1nley sa1d that 5

‘he was Just going to run down there for a few mrnutes Id. She denied that he told her that he was NS



‘ 'go1ng to get some crack but Just stated he was gomg to Pops and would be rlght back Ottez
testxﬁed that she had fallen asleep and the next thing she knew was when Terry came and
got her. -

Ortez demed that she knew that Flnley had attempted o rob a drug dealer | that mght o
2000 PCR App, 132 1. 20-11. At that pomt Sollc1tor Wall obJected asserted that there was no
‘ ev1dence of that Pubhc Defender Cox asserted that 1t was in her wr1tten statement 2000 PCR _
| App 1321, 1, 23- 25, e | | |

After a bench conference Ortez was quest1oned about a s1gned statement she made on .
o A

1

'“January 12 1997 wh1ch read
.went to the store and got a twelve pack of beer. When we got back he' sard that
he had to go get some crack and. left. He came back about 30 to 40. m1nutes later

and sa1d that he had trled toroba drug dealer” o
2000 PCR App 133, 1 15 20 Ortez 1mmed1ately declared “That had nothlng to do’w1th David .
melth ” 2000 PCR App 133 1. 23 When defense counsel Cox tried to have her recogmze the ',: '
| difference between her testrmony and the stateme'nt Ortez declared that'she was not wrth Finley
‘earher or aware what he was do1ng because she was at home: 2000 PCR' App 134 l 6 7.
Defense counsel Cox sought to correct that he was only talking about what Finley had

told her and she responded

Maybe he did. Maybe I did say that I dont know You reahze one th1ng That .
“night the man that 1 had been l1v1ng with for three years d1ed in my arms. -

L
' 1

2000 PCR App 134, 1. 12 14,

There was a lot of th1ngs that I cant remember that- happened that nlght Lwas -
hyster1cal when I went. down to the pollce stat1on :

- 2000 PCR App. 134, 1. 17-'19. -
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..And L'can.fell ;you one thing -about ‘Robert. And I don't care what -
anybody says about him domg drugs. Maybe he did do,drugs. But that -- he was a
*good man. He was a decent man, he was an honest man. . ‘
. COX: We don’t deny — e : : 3
ORTEZ: And he was not a v1olent man There was not a v1olent bone in
that man s body, : Ce : :
COX: We don’t deny that ma’am. ‘ ' ‘
ORTEZ : He was a good, hard-working, decent person. And that man
rlght there sure 1snt because he' s the one that shot and kllled somebody Not my
. husband. -~ = . ' : : : : :

f 2000 PCR App 134 1 23~ 135 1 8
When counsel Cox retumed to what Flnley had told ~her that night, she
responded :
. " ORTEZ; “  He: may. He probably — maybe he had I don't know
B Robert was — he ‘was really messed up that day. But hke I say, Robert was not a_
violent person. - .. . :
COX: - Buthe—, ) o v T S e T
ORTEZ: * And I don't care what he d1d The man was not armed. He
didn't so much as own a pocket knife or a knife or a gun or anythirnig. He wasnota
A violent person. And I don't care what he. d1d It doesnt give anybody the right to
‘stand there and.shoot him in the face in cold blood.
r COX: Nobody says that ma’am. But he d1d try to rob a. drug dealer He
 did do that didn’t he?
- ORTEZ: - = Well, your defendant murdered somebody.-Didn’ the‘7
- COX: Did he-do that ma’am? Did he say that‘7 Did he tell you that‘7 .
" ORTEZ: - I don’t remember. -

COX But}you remember making this statement don t you‘7 5
ORTEZ_ . No, to tell you the truth I don t [ told you [ .was hyster1ca1

'2,000 PcR'App. 135‘ 1 13- 136, L 6. -

| On re- d1rect exammatlon Sohcltor Wall notes that the statement was rnade at 5:54 am.: N
the mornlng of the murder 2000 PCR App 136 1 18 21 He d1ed at 3:30. When' asked her state -~ .
, of mlnd at the tlme Ortez declared that she d1d not even know where she was and was hysterlcal
She testlﬁed that leey had been takmg Vahum that day whlch had caused h1m to fall asleep

.and shehad_ﬁgured.that hewould not get,up. \She though F 1n1ey 's mood was fine when,he went ... -

o to bed. She further stated that Finley was using crack and was tryin'g: to quitjT She ‘testiﬁed that the
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-Z.followmg Monday he had an apporntment w1th ;”‘30 rehabllrtatlon chmc “but he got kllled,b |
Saturday nlght He never had the chance to qu1t dorng 1t David Smrth saw to. that” 2000 PCR,
App.- 137 L. 17- p: 138 1. 6. She stated when. F1nley wanted crack and’ d1d not haye it that he
would sleep a couple of days at a tlme and eat sweet stuff She stated that she speculated that
1f he tr1ed to rob a dmg dealer he probably Just trled to grab it and run because she knew he
' had done .that before 2000 PCR App 138 She stated that they d1dn t own a gun but he did |
have a pocket knife. 2000 PCR App 138 139 . , |

On re- cross exammatlon Cox asked whether Flnley had grabbed drugs on 'more than 1
.one occasron and she responded that as far as she knew 1t had Just been the one t1me 2(lOO
PCR App. 139, 1.l8-l‘6. ' | & o | |
| .' ‘f ~ Godfreys PCR T estlmony :

" As wrth the allegatlon at 1ssue 1n questron one Counsel Godfrey was . unable to recall
'why he d1d not call Morgan Slmmons Ortez as. a defense wrtness when the state rested after
‘not calling her as a _state wltness as ‘1t had done{ m 1‘?97. Godfreyf stated that his ﬁle hadgbeen
destroyed and‘ that he .h_ad memory :issues. due. to' the after-effects of medical procedures. 'App;
527-528." Counsel testiﬁed that .l\/lorgan Simmons .was "the ”‘deCea‘sed 'girlfriend App ~531
‘Referencez at ‘the’ hearlng was made to her typed statement to law enforcement (Apphcant s
Exhlbrt 9) where 1t d1d not state anythmg about leavrng the tra1ler they shared and comlng backdb
about 30 to 40 minutes later and s.ayrng he tned to rob a drug dealer earher that same evenrng -
App. 532. Counsel» was also presented.wrth a handwrrtten»versmn of th'e statement where 1t stated
that 1t 1ncluded that she sald he came back about 30 to 40 minutes later and said he tr1ed to rob a' |

drug dealer App 532 1 7 15 Godfrey was asked why he d1d not put up Sxmmons on the

'w1tness stand for the defense and Godfrey stated that he could not recall App 532. However '
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he confirmed in -retrospect':“sure”'as" t0 whetheritwas something he‘"thought he\‘ should ‘ha've
done. App 532. He acknowledged that their theory art trial was that the shooting of the victim |
‘had occurred while the. v1ct1m was ~try1ng to ,.rob the Petitioner App 532 533 He further N 4
acknowledged that in her statement on page two that after the v1ct1m had come back that he told
Simmons thatfhe was gomg to Pops to get him a h1t App 533 It was pomted out to counsel~
Godfrey that thlS mformation was that the v1ct1m went ‘to Hyder s place not to use a telephone ’
but to get some drugs App 533. Godfrey conﬁrmed that thls is a reason - in h1nds1ght again - |
that he would have wanted to call Simmons asa w1tness App 533.
| ANALYSIS
1. Deﬁcnent Performance was not proven

| The Petitioner failed': in his burden‘ of proof toshow ‘deﬁcient‘perfor'mance 1n failing -
to'call former state witness -' Morgan\Simnions’ Ortez as a defense.' witness. The only,thing
proven was that 'couns,el Bill Go'dfreyhad »‘.no re.colle,c‘tion‘:why‘he did"n'ot call thisvwitness' one
way or the: .other. _.fThis 'is notproof _of ‘deﬁcient‘ ‘perforrnance.l Itis only p;oof of his inability to
recall as cited above. Revievv of counsel's performanc'e is:highly deferential and should employ
a “Strong'. pre.sumption”.;t’hat‘ the d‘efendant received reasonable p‘rofessional assistance of :c0unsel. 3
Strickland, supra; 466 US at‘ pp. 689‘;6'901. “It should go without saying. that the absence of
~ evidence cannot overcome'the ¢ strong presumptlon that counsel s conduct [fell] w1th1n the w1de

¥

range of reasonable professwnal assistance.” ” Burt v. Titlow 571 U. S 12 23 (2013)(quoting

Strickland 466 U. S at 689) The test ~for deﬁ01ent .performance rest upon whether the

Petitioner has proven that counsel acted or omltted to act below the standards of competence '
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'd'e"mandéd' ;o‘f la'Wyers bpract-icing tcriminal*law31'5'~“Counsel.'s 'deci‘sion as to. ‘Whether to call -
spec1ﬁc w1tnesses -even ones that mlght offer exculpatory ev1dence -1 ordrnarrly not viewed asa

lapse in professronal representatlon T« Unlted States V. Best 219 F 3d 192 201 (2d C1r 2000)

(quotmg United States V. Schmrdt 105 F 3d 82, 90 (2d C1r 1997)

r

Here the record reveals that Godfrey s 1nvolvement in the ﬁrst PCR act1on reveals

that prlor to tr1al he was aware of Ms Ortea statements and pr1or test1mony as the victim’s . o
glrlfrrend whrch would have 1ncluded the outburst agalnst the Pet1t1.oner her knowledge .of |
the debt owed by thev1ct1m to the Petitioner, the: Petrtroner comrng to her ‘home seekrng to
- clarm the debt owed Petrtroner “whlch were all 1nconsrstent wrth the defense theory in the_
case. Under the contrary defense theory, leey d1d not owe any debt to Pet1t1oner and therefore
.,no motrve in assertlng a basis for the vrolent attack agarnst'Frnley Further contrary to Ms. Ortez -
"' testlmony, he had no bas1s to seek to collect a debt by hrs visit to Ms Ortez home Further ;
. ~Ms Ortez had been the gr1ev1ng g1rlfr1end of the- v1ct1m at the trme of. hlS death and he
y essentlally died . 1n her arms  after be1ng shot by the Petrtroner It 1s drfflcult to assert that
reasonable and competent counsel wo"uld have a const1tut10na1 duty under the erth Amendment
| _to place Ms Ortez on the witness stand under these d1screte and r1sky crrcumstances with a":'
| hmrted probatrve value ‘The hearlng Judge correctly concluded that he had farled rn his burden

Aof proof We submlt that the PCR court 1mp11c1tly concluded that deﬁcrent performance was not

proven Counsel Godfrey d1d not fall below an obJectrve standard of reasonableness

st

- 15 Where, as here; the claim is based on an- alleged omission by counsel and” the record does not 2

" contain an explanation for the omission, some. court. have - concluded that an appellate court .~ -

C““

must reject the claim unless there could be no sat1sfactory explanation” ; ” for counsel's

conduct. (People v. Mendoza Tello- (1997) 15 Cal.4th 264, 266-267 [reversing a holdrng of
ineffective assistance- of*-counsel where record did not show .why counsel failed to move to =~

suppress evrdence obtained during'a warrantless search because counsel was ‘“‘perhaps” aware
that the officer had a justification for the search].) In éther words, if there could be a reasonable
' explanat1on for counsel's decrs1on the claim of 1neffect1ve ass1stance of counsel must fail.
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Prejudlce under, Strlckland Correctly Found not Proven L
Assummg thrs Court ﬁnds counsel was deflc1ent in fallmg to call the victim’s glrlfrrend
) preJudrce was not proven The Petltroner falled to prove that counsel S deflc1ent performance

- was sufflc1ently serlous to prejudlce the defense and deprlve the defendant of a fa1r trlal ‘See -

'"Strlckland v. Washlngton 466 U.S, 668 687 80 L Ed 2d 674 104 S Ct 2052 (1984)

'-Wlth regard to the requlred showmg of prejudlce to the defendant in a clalm of. meffectlve

assistance ‘of counsel the proper standard requrres the defendant to show that there isa
;reasonable probablhty that but for counsel s unprofesslonal errors the result of the proceedmg
. would have. been dlfferent A reasonable probablllty is a probablllty sufflc1ent to undermme -
conﬁdence 1n the outcome Alcourt hearmg an 1neffect1veness claim must consrder thetotahty of

~

'the ev1dence before the Judge or Jury Strlckland supra A defendant 's fallure to estabhsh e1ther

prong precludes a ﬁndmg\of 1neffect1ve ass1stance If a defendant cannot establish the prejudlce
prong, then a rev1ew1ngcourt does not need to engage ‘1n an anafy‘s1s of the performance prong
Strrckland 466 U S, at 697 104 S. Ct 2052

Respondent submlts that all the sahent features set forth above concemlng the deﬁcrency
- argument are restated' 4w1th1(n the [preljudlce argurnent. In hlS brlef ‘befo‘re .thls Court the_‘

' 'Petltloner 11m1ts to only a portlon of the v1ct1m s g1rlfr1end’s testlmony, but 1gnores that 1t

would be proven to have more powerfully undermmed the Petltloner s defense of lacklng

. belng owed a‘nyxdebt fr_orn Flnley. The ,.entrre_ty. of the record support a reJectlon of his assertlon
that prejudice" has been "proven.' . Lo
N . . N . . . - (

Frrst assummg the victim’s glrlfrrend ‘would 11ke1y testlfy as, she d1d that leey

reported to her that he had attempted to rob a- drug dealer earher that day, she would also

declare that 1_t'was not Petltloner accordrng to the proffer made before the Court. However, -the 7'



record is. clear that even from the State 'S versron that the victim at the 1n01dent did not have -
the money for the drugs and wanted the drugs w1thout paylng
| The Pet1t1oner asserted that her potent1al testrmony could have led to lmpeachment that:
the victim .d1d not g0'to Hyder s 1o make a phone call "but to get drugs. Thls is a d1strnct10n 5
.Wiﬂthouta difference from | the trial'rtest.irnony It was always. consistent w'ith the- state’.s theor'y" _
in the 2005 case that F1nley went to Otls Hyder S trarler to use the telephone to get drugs. |
'The probatlve Value of addltlonal ev1dence from Ortez is very 11m1ted Angle Sm1th test1ﬁed
'that that F1nley called. her brother Rodney Smlth but Ang1e took the call and that he wanted. _
some drugs. App 65 67. t6 Angle then contacted Dav1d Dw1ght Sm1th on his pager because
‘Pet1t10ner » usually takes h1m {Frnley} crack ”? App 67 She stated  that when Pet1t1oner'
arrived, he. stated that-Finley owed h1m $40 for drugs. App. 70, 95.1% e .
U 'was un‘con'tes'ted at trial:that" Frnley wanted drugsf“ that night and did not have money. o
As stated above, Flnley called and 'spohe w1th Angie and ‘wantled crack- cocaine 'de’liyered'
When Angre went inside’ the house to get money for the drugs before the del1very of them,
she stated that Finley told her that he owed Sm1th $40 and refused to glve her money for ‘the-
new drugs he wanted App 71, 73. Also Ot1s Hyder had testrﬁed that he heard Robert tell Smith

that he d1d not have hlS money yet and clalmed that as soon as he had a ]Ob he would pay h1m,

App. 642, 647.

Rl

16 Angie Smith further testrﬁed that F1nley hved across the street from Hyder and would come
"and use his telephone App 73

'7 Petitioner also told Rodney Sm1th that Finley owed hlm $40 App 108. Specifically- Rodney Smith
recalled. Petitioner telling’ him that Pétitioner was not happy about it and that he wanted his money. from -
him. App. 108-110.. Rodney- Smith also testified about’ Petitioner- telling him that he-had contacted
Finley’s girlfriend Morgan to try to collect the $4O dollars and that thls showed he was serlous about
© collecting'it. App. 116. =~ - co . ~ C ,1

s 8.



There was evid“‘en’c'e ‘in” th

?,asserted that th1s showed that F1nley was trylngt rob [steal] the drugs at the 1ncrdent App R

194, 140:22, However,f’_f_;

/

‘.saw Flnley grab anythmg from the Pet1t1oner even though 1t was 1ncluded 1n hlS January 12A""v

“1997 statement App 648 650 See App 654 l 18 (“Robert grabbed somethmg from the' S

" man.’ ) See also App 607 608 (statements) In counsel Godfrey s closmg argument he makes--;;f

comments about Hyder s testlmony that F1nley5 grabbed the drugs App 278 1 23 279 1. 6- S

clalmed started comrng towards hrm App 210 l 4 11 However Smlth denled that leey

N , owed h1m any money and that he  was do1ng hrs usual busmess and la1d the drugs on the e

'-table when he entered Hyder s place App 227 228 Pet1t1oner clalmed that although leey

\/

. -'owed Rodney that he d1d not owe h1m App 228 Sm1th stated that Petltloner snatched the 5

'rocks of cocame th"A he placed on the table ,_’vand, Sm1th put that other drugs back 1nto h1s

Vpocket wh1ch were worth about $1800 or $l900 App 230

rev1ew of Hyder s 1997 testlmony shows that Hyder demed that he g

e



exhibit as Applicant’s EXhlblt 9. (App p- 531) See App 629 633 (statements) See App.p. 633
(“He came back about 30 to 40 mlnutes later and- said he had tr1ed to rob a drug dealer ...”).

The PCR judge found Counsel conducted an-adequate 1nvest1gatlon for Petltloner’s case
and his de0151on not to present Slmmons asa w1tness to be part of Counsel s tr1al strategy, whlch :
was w1th1n dthe range or, reasonableness for cr1m1na1 representatlon (App‘ pp 708 09) In _t'
addrtron the PCR Judge found that Pet1t1oner farled to show preJudlce Grven that Counsel could I
not recall why ‘he d1d not. call her but- d1d testlfy he had an 1nvest1gator who was employed to
interview potent1a1 w1tnesses and this w1tness was - not 1ntroduced at the hearrng, there 1s
ev1dence in the record to support the PCR Judge s ﬁndlng that Petltloner falled to show

| deﬁ01ency or prejudlce Accordlngly, because the record contalns ev1dence to. support the PCR .

~ judge's ﬁndlngs thls Court should deny relref



vt

v CONCLUSION .

- For the foregoing réaﬁqné? Ré,‘spond.ehif; Sﬁbmits the apbéal éh‘o_uld be denied and Vjudgment.vv- o
‘Qf’vthe lower court affirmed. .- Af"ﬁ By R o ;
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