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STATEMENT OF ISSUES ON APPEAL
L. -‘ There is ample evidence .in the. recorci to support the circ_;lit court’s
determination Appellan‘; freely and voluntarily gave t;)vo written statements regarding the
‘ burglary. |
II. The circuit court.broperly determined the pro.baﬁve value of the audio
recording of Appellénf’s telephone calls attempting to recover some of tHe stolen
property outweigheé any preju'di.ce from drug related statements Appellant made during

the calls.



STATEMENT OF THE CASE

Respondent concurs with Appéllant’s procedural Statement of the Case.



STATEMENT OF THE FACTS

On June 11, 2012, the Oconee County Grand Jury indicted Appellant Tifnothy R.
Wirtz on one count of ﬁfst degreé burglary, one Acount of grand larceny, one count of
‘kidnapping, one lcount, of armed robbéry: ’andone count of possession of a weapon during
a crime of violence, arising from a home invasion and .burglary on February 11, 2012.
The case was called for a jury trial on October 14, 2013, before the Honorable Alexander
Macauley, Circuit Court Judge.

Prior to trial, Appellant moved to exclude two written sfatements he gave to law

enforcement the night he was arrested, and audio recordings of phone calls he made that

night. The circuit court conducted a Jackson v. Denno' hearing to determine the

voluntariness of Appellant’s written statements.’

Investigator David McMahan of the Oconee County Sheriff’s Office testified he
was the lfad investigator assigned to work a Burglary on ‘IV'y Creek Road on February 11,
2012. The victim reported someone entered his home, tied him up, held him at gunpoint,
and stole numerous ﬁre_grms and per§onal items, including his credit cards. (October
14/15, 2013 Hearing Transcript [HT], i)p. 48-%19; Record on Apl;eal [R.], pp. 5-6).

Appréximately thirty to forty-ﬁve minutes aﬁerv the burglary, someone used one
of the victim’s credit cards at a local convenience étore. Inv. McMahan obtained the
video ;urveillance tape from the convenief}ce store, and idéntiﬁed’ Appellant as the

person using the victim’s credit card. Other sources and information also implicated

Appellant in the burglary. (HT, pp. ,50-52; R., pp. 7-9).

! Jackson v. Denno, 378 U.S. 368 (1964)
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On FeBruary 14, 2012, Inv."McMahan met Appellant in a church parking lot.
around 5:00 p.m. He weﬁt over App.ellant’s Miranda’ rights while they sat in the back
seat of Inv.. McMahan’s vehicl_e; ar;d Appel‘iént waived those rights. (State’s Exhibit 1;
R., p. 492). Inv. McMahan tesﬁﬁed Appellant looked “tired,” but he was coherent, aridA
did not appear to be impairéd in ény way. (HT, pp- 52-58; R., pp.-9-15).

Appelfant agreed to go to the Sheriff S Ofﬁce to talk about the burglary. After
they arrived there, Inv. McMahan told Appellant about the convenience store video, and
Appellant eveptually made statements indicating he was involvéd in the bﬁrglaryﬁ At that
time, Inv. McMahan called another investigator, Lieutenant Gentry Hawk, into the room
to witness the 'di‘.scussion. (HT, pp. 58-60; R., pp. 15-17). |

Appellant agreed to give a written stat‘ement‘a_bout the burglary. Before Appellant
wro}e thé-statement, Inv. McMahan went over the Miranda rights a;gain, which Appellant
again waived. The statement férm also ind“icated theistavltement vwas “volﬁntary,” énd
made “without bromise of hope or reward, without fear or threat of physrical harm,‘
without coercion, favor or offer of favor,.without leniency or offer of leniency, by
any persons whomsoever.” (State’s Exhibit 2; R., pp. 493-494) (emphasis added).

Appellant then wrote out a sta‘tel‘nent admitting his involvement in the plannihg
and execution of tﬁé burglary. -He also ad;'nitted using the victim’s credit card at the
convenience store ‘and selling some of the stolen guns for drugs. (State’s Exhibit 2; R.,
pp. 493-494). Inv. McMahan t(_estiﬁed he left the room while Appellant wrote out the
stelttem‘eht so he \“wo'uldn’t beA.ha.ngi.'ng _ovér his’ shoulder,” ‘anc'i he did not promise

Appellant anything, or threaten him in any: way, to induce the statement. Appellant
. : \’ . g :

> Miranda v. Arizona, 384 U.S: 436 (1966).
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started writing . the staternent af 6:30 .‘p.m.,l. and completed it in approxivmately thirty
‘minutes.” (HT, pp 61-68; R., pp. 18-2‘5)..

A’ short time after he complet'ed the first written staternent, Appellant told Inv.
McMahan he left something out. Inv. McM;than gave Appellant a new statement form,
and Appellant wrote.a second staternent, nvhlch he started at 7:37 p.m. and completed at
7:40 p.m. (HT, pp. 68 70, State’s Exhibit 3; R pp- 25-27, 495).

Inv. McMahan testified he told Appellant the stolen guns were cherished items to
the victim, and “it would be a great oppertunity: for us to get these guns back if
[Appellant] could help us ﬁnd out where all of them went to, places wherever they were
distributed.’f Appellant agreed to call some people ln an. e.ffort to 1;_g,et the guns back, and
he then used his personal phone to make and record the calls. (HT; pp. 71-73; R., pp. 28-
30). Inv. McMahan stated no one promised Appellant anything to make the phone calls.
(HT, p. 77: R., p. 34). B |

The State offered a CD centéining the recorded calls, and planned to “play a few
of the’calls” for purposes of the hear1ng, part1cularly to show Appellant’ *state of mind,
the clarity of his speech, and the fact that he is able to make phone calls to people and
talk to them and try to get the guns back.” Appellant ol)jected to the State only playing
parts of the recordings, stating: “[h]e-can’t pick and choose, Your Honor. Eilher he

plays it in ifs entirety, not just to help him out, Your Honor, but to get a true picture of

/

3 Appellant wrote 6:30 p.m. -as the startmg time and 9:05 p.m. as the completion
time on the statement form., Inv. McMahan testified that was an error, and it did not take
him two and a half hours to write the statement. His testimony is verified by the times
wntten on Appellant’s subsequent statement.
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what happened that day :Ne ﬁeed to get the entire tape.” (HT, pp. 73-77; State’s Exhibit
4; R., pp. 30-34). |

On crdssfexamination, Inv. M_cMahaq stated he did not tell Appellant he would let
him go if he helbed get the guns baék,} or Wh.’i.lt to say when he make the phone calls. He
testified he did tell Appellant all he ‘\'i\'fanted} from the peoble who had possession of the
guns at that time was to get thé gﬁns back, but that did not relate Ato' Appellant. (HT, pp;
88-101; R., pp. 45-58). |

Lt. Hawk testified he .was: brésent during part of the discussion between Inv.
McMahan and Appellént, and when Appellé;lt agreed fo Writé ‘his statements and made
the telephone calls. He stated Appeilant was coherent, did not appear to be under the
influence of drugs or alcohol, “seemed to know exactly whét was going on,” and “seemed

| to be knowledgeable about whatlha'pp‘ened at the scene.” He witnessed Inv. McMahan

going over the M_ﬁg@ righ"tS with Appellént, and stated no one promised Appellant
leniency or coerced him into giving d s_.tateme}:nt. (HT, pp. 105-1 14; R., pp. 60-71).

) Appellant testified he \;yas “very high;’ when he went to the Sheriffs Office with
Inv. McMahan, and he did not recail going over the Mir_g@ rights form with fnv.
McMahan. He stated Inv. McMahan gave him'some details about the Burglary-to try and
get him to talk about it, and told hifﬁ ‘“‘he neéded to place someone at the scene,” and he
would help Appellant éut if Ai)pé.lléf:lt‘gave a statement. Appéllant stated Inv. McMahan-
“implied I would be released,” and “it wouldn’t be broﬁght against me.” He further
testified he made the phone calls beéaﬁsé Inv. McMahan told him he could go home if he
got the guns back. (HT, pp. 133-144; R., pp. 9‘0-10‘1).

i

*State’s Exhibit 4 (CD) will be. lranspéned to the Court for considerati‘on‘.
: .




The State argued the eviden:ce ‘sl‘lowe;d Appellant freely and voluntarily gave the
two written statements and made the phone calls about recovering the guns. Appellant
argued the Vérious factors the court; fﬁust consider in'determining the voluntariness bf a
statement, including his physical _gc;ndif(ion, and the alléged promises ‘of leniency,
indicated the statements were not knowiﬁg anfd voluntary. (HTV, pp- 165-173; R., pp. 122-
130). |

The circuit court found by a preponderance of the evidence that the statements
were knowing and voluntary, 'and a_drﬁiésible as evidence. Specifically, .ithe court found
Appellant knowingly waived his Miranda rights, and was able to remember what he did
in connection with the bﬁrglary“ and write 1t down. - Based on the testimony from the
police officers, the court foun(i thesl ydid not make any promises of leniency to Appellant
to induce the written statements. (HT, pp. 17?-178; R., pp. 130-135).

Appellant objected to admissién of tHe CD with the phoﬁe call recordings on the
grounds of inadequate ‘.fopnd'ation, and ‘undue prejudice because some of the calls
included discussions of drug deals. fhe Staif[e argued the calls corroborated portions of
Appellant’s written st(atements; and 6ne call included an admission by Appellant. (HT,
pp. 178-180v; R., pp. 135-137). K | | B

The circuit :court noted Appellant originally objecfed to the State only p.laying.
some of the calls during the hearing, arguing: he was entitled to have ‘all the calls played.
The court then found at least some of the cails, cbrroborated Appellant’s statements, and
went directly to Appellant’s knowledge of \the offenses, and the CD was admissible.
(HT, p. 181; R, pp.-138). Appellant did not jrequest redaction of the recordings.to delete

references to drug deals.



lAfter presenting evidence reéardiné: the burglary on February 11, 2012, iand
Appellant’s subsequent use of the \j/i'ctim’s ,eredit card and disposition of some of the
stolen guns, the State presentecl Inv. McMahan to testify about the investigation,
Appellant’s statements, and the phene'calls_ Appellant made about retrieving the stolen
guns. . The circuit court admitted the statements over Appellant’s objection, and
immediately instructed the jury it would have to make the ﬁnal. determination regarding
the voluntariness of the statements Beyond a reasonable donbt. (Trial Transcript [TT],

. pp- 24-159; R., pp. 143-273).

Inv. MeMahan then testiﬁed; regarding his discussion with Appellant about
recovering the stolen guns, and the plione calls Appellant made attempting to do ch. The
circuit court admitted the CD O\ier Appellant’s objection, anti again instructed the jury it
had to determine the validity of the calls beyond a reasonable doubt. (TT, pp. l60-l75i
R., pp. 274-280). | | |

Lt. Hawk testiﬁed abeut the circumstances surrounding Appellant?s statements
and the phone calls. He stated no one‘ made any promises or threats to induce Appellant
to give the statements or make the calls. (TT,“ pp. 239-251; R., pp- 338-350).

The circuit court gavevextensive instructions to the jury regarding its duty to
determine . the voluntariness of any ‘allegec'l statements beyond a reasonable doubt.
Appellant did not object to any part of the jury instructi(')ns,. or ask for additional
instructions. (TT, pp. 385-388, 4t)3;'R., pp. 456-459, 474).

The jury convicted Appellant on all charges, and the circuit conrt sentenced him -
to an aggregate incarceration t.erm of'thirty-years. (TT, pp. 413-426; R, pp. 486—491). .

"This appeal followed.



ARGUMENT

I. There is amplé evidence in the record to support the circuit court’s
‘ determination Appellant freely and voluntarily gave two written
i statements regarding the burglary.

Appellgmtv asserts the ciréuit court Uerred in admitting his wfitten statements,
yarguing they were unlawfully obtained by deception, promises of leniency, and improper
influence. Contrary to Appellant’s assertion, the evidence amply suppoﬁs the circuit
court’s ruling.

| : Thev admission of .eviden.c'e is.Within the discretion ;)f the trial court and will not

be reversed absent an abuse of discretion, which occurs when the trial court’s conclusions

either lack evidentiary support, or are controlled by an error of law. State v. Pagan, 369

S.C. 201, 631 S.E.2d 262, 265 (2006). The trial court's factual conclusions regarding the
voluntariness of a staterﬁent will not Be disturbed on appeal unless so manifestly
erroneous as to show an abuse of di:scretion,; and the appellate court does not reevaluate
the facts based on ité own view of the pfeponderance of the evidence, but simply

determines whether the trial court's ruling is supported by any evidence. State v. Saltz,

346 S.C. 114, 551 S.E.2d 240, 252 (2001); see also State v. Goodwin, 384 S.C. 588, 601,

683 S.E.2d 500, 507 (Ct. App. 2009) (same); State v. Miller, 375 S.C. 370, 652 S.E.2d
444,448 (Ct. App. 2007) (same). .

In South Carolina, the test, for determining whether a defendant's
confession was given freely, knowingly, and voluntarily focuses upon
whether the defendant's will was overborne by the totality of the
circumstances surrounding the confession. Courts have recognized
appropriate factors that may be considered in a totality of the
circumstances analysis: background; experience; conduct of the accused;
age; maturity; physical condition and mental health; length of custody or
detention; police misrepresentations; isolation of a minor from his or her
parent; the lack of any advice to the accused of his constitutional rights;
threats of violence; direct or indirect promises, however slight; lack of

9
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education or low intelligence; repeated and prolonged nature of the
questioning; exertion of improper influence; and the use of physical
punishment, such as the deprivation of food or sleep. This list of factors is
not an exclusive list. Moreover, no single factor is dispositive and each
case requlres careful scrutlny of all surroundmg circumstances.

State V. Moses, 390 S.C. 502, 702 S.E.2d 395, 401 (Ct. App. 2010) (internal citations
omitted). A statement may not bé extracted by threats, violence, direct or implied
promises, however slight, or the exerﬁon of improper influence. M{, 652 S.E.2d at
452. Statements induced by a.prorr'lisc? of 1éniency are involuntary only if they are so
connected with the inducement they v;/ere a consequence of the promise. /d. |

. This case essentially éame down to a credibility determination between the two
police officers present when Ap'pell'a'nt‘ gave the statements and Appellant. Both officers

testified, without qualification, there were no promises or threats made to induce the

. statements. Appellant testified Inv. McMahan told him he could go home that night if

he gave a statement saying he p‘articipéféd in the burglary and tried to get the guns back.
Appellanf had extensive eXpelrie;nce ‘with the criminal justice system prior to
February 2012, and clie'arly 'l'<new he \'Nas in serious trouble, as evidenced by his statement
during one of the phone calls that he was facing sixty years in prison. The extraordinary
aspect of his hearing téstimony was ‘his purported inability to recall major eventsAfrom
February 14, 2012, such aé signing thé mm waiver or writing the statements, but he
had absolute élarity‘regarding: hO\;v fflany Xanax pills he took that day and the alleged
promise he could go home if he confessed and helped get the guns back. (HT, pp 148-

162; R., pp. 105- -219).

5Appellamt attempts to demgrate thelr testlmony on this issue by referring to it as
mere “claims.” »

10



Appellant may have hoped his cooi)eration would help him. .Other than his'
incredibly convenient memory, howéV'er, there is no évidence ;cmyone promised it would
have any impact on the charges he was facing. |

Based on the testimony, the pﬁone céil recordiﬁgs, and the statements, the circuit
court found by a preponderance 6f the evidence Apbellant freely and voluntarily gave the
statements. The evidence supports ‘thé.:C‘Ol'lI’t’S ﬁndiﬁg, and the jury ultimately determined
the statementsfwere voluntary beyond a rgasonable doubt. The circuit court did not abuse

its discretion in finding the statements were voluntary, and its ruling should be affirmed.

1



II. The circuit court‘prOperly detei'mlned the probative value of the

audio recording of Appellant’s telephone calls attempting to recover

some of the stolen property outweighed any prejudice from
admissions and drug related statements Appellant made durmg the
calls. ' S :' N

Appellant contends the:circdi_t‘court aiso erred in'admitting the CD containing the
phone call recordings, arguing?,the referencés to drug trahsactiOns constituted “unfair”
prejudice substantially outweighing the recbrdihgs’ probative value. His contention
ignores the signiﬁcant“probaﬁve valtte of ,the phone calls'on the Voluntariness of his
statements, as well as his knovvledge of,‘and I;'articibation in, the criminal -acts.

Asl a  general rdle, all .relevant. evidence is adrnissible. Rule | 402, SCRE.
“‘Relevant evidence" means evidence havingi any tendency to make the existence of any
fact that is of .consequence to the determiriation of the action more probable or less
probable than it would be without the levtdenbe ” but relevant evidence mayl be excluded .
if its probatlve value is substantlally outwelghed by the danger of unfalr prejudice. Rule
401, SCRE; Rule 403 SCRE. |

The appellate court reViews a trial jbdge"s decision regbrding the comparative
probatlve value and prejudlclal effect of evldence for abuse of dlscretlon and is obhgated

to give great deference to the trlal Judge s Judgment State v. Colhns 763 S.E. 2d 22,27-

28 (2014). The _trlal Judge s ,de01s‘1on ““should be reversed only in exceptional

circumstances.”™ Id. (quoting State v."Adams, 354 S.C. 361, 580 S.E.2d 785, 794 [Ct.
App. 2003)).
Corro'borative evidence is eviden‘ce that terids to strengtheh' confirm, or 'make

more certain other evidence, and whether partlcular evidence corroborates other evidence

is a questlon for the jury. State V. Pagan 369 S.C. 201, 631 S.E.2d 262 266 (2006)

12
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When evidence is -highly\- probat‘i\;e‘ 'corrohorative and material in Aestablishing the
elements of the offenses charged its probatrve value outwerghs its potential preJud1ce
and the appellate court should not invade the ‘trial court’s discretion 1n admrttlng it.
Collins, 763 SE2dat28. -~ i

In this case, the circuit court found sorné of the phone calls corroborated
Appellant’s statements, and went"dqirectly to his- personal knowledge of the offenses.
~(HT, p. 181; R;‘ p. 138). ‘As thesolicitor argned Appellant stated in one call that he did
not want someone else to “take the fall for somethrng [Appellant] did,” whrch constituted
an adm1ssron of his mvolvement and the people Appellant called were the ones to. whom
he admrtted trading or selhng the stolen guns (HT pp 178 180; R., pp. 135- 137)

Further, the recordmgs served to corroborate the police officers’ testrmony that
Appellant was coherent did not appear to; be under the influence of anyth1ng, fully
understood what he was dorng when ‘he warved his w rights,’ gave the ‘written
statements, and made the phone calls (TT pp 132-135, 240-241; R. pp 246-249, 339-
340) Durmg the calls, Appellant’s speech was clear and he was able to quickly respond
to th1ngs other part1es brought up 1n'the conversatlons. (State’s Exhibit 4 [CD])

" As to drug transaction references durrng some of the calls, those references were
|

1

'1nc1uded as a direct result of Appellant s 1ns1stence that the entire CD be played if any of
it was played. (HT pp. 74, 181 R. pp 31 138) S1gn1ﬁcantly, Appellant did not move
to redact the drug references at erther the. suppressron_hearlng, or when the CD was
admitted during trial. (HT, pp. 178-’181,'TT,~pp. 139-‘141,7' 164-165; R., pp. 135‘-138, 253-

255, 278-279). On the contrary, he atternpte?l to use the drug references as evidence he

5The clarity of Appellant S speech stands in stark ‘contrast to the slurred and
incoherent speech of some of the people he called

13



- made the calls to help law enforcement and n exchange for promises to let him go. (TT
pp. 220-221, 251, 363-364, 371- 372 R pp. 319-329,.350, 434-435, 442-443).

Assuming for argument only it was error to admit the drug references, Appellant created

it and he cannot complain. State v. Curtis, ‘356 S.C. 622, 591 S.E.2d 600, 605 (2004)
(party carinot complain of an error which his own conduct created or induced).

Contrary to Appellant’s assertion the contents of the phone calls indicating he
knew V\lhO possessed the. stolen guns constituted an improper basis for the jury to convict
him of charges related to the burglary, such knowledge was at least strong circumstantial
evidence of his involvement in the burglary itself, and was proper for the jury’s
consideration. 'Appellant’s further assertion his attempts to make drug deals “may have
made the jury more inclined to find- him guilty of -tlie [burglary related] charges” is
speculative on its face. The jury was well aware Appellant was in police custody at the
time, and he had been a paid narcotics informant in the past. The jury ‘could readily-
conclude Appellant was saying anything to put the people he was trying to convince to
return the stoleniguns more at ease. As Inv. McMahan testified, Appellant was trying to

get the guns back, and “he felt relaxed talking about drugs” in those efforts.

The phone call recordings were highlysprobatiye of Appellant’s mental condition
at the time he gave tlle written statements, as well as his involvement in the burglary.
They also corroborated the police ofﬁcers’ testimony and portions of Appellant’s
statements. In the context of the trial', the drug references were tangential at best,. and not
unduly prejudicial to Appellant. ‘T.lie circuit court did not abuse its discretion in

admitting the CD, and its ruling should be affirmed.

14
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,  CONCLUSION

Based on the foregoing, Respondent submits Appellant’s convictioh and sentence

should be affirmed.
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