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¢ - ARGUMENT IN REPLY

- The United States Supreme Court’s decision in Riley v. Célifornia, 134 S.Cf. 2473

(2.0.1.4) -cor'xtroAls the resulF in this cése. m struck an important blow for AIhericans’
r —pri;'acy rights. The Court recognized that ‘cell phones “differ in both a quantitative and a
qualitative sense from other objects that might be kept on an arrestee’s person.” Riley at
2489. The étorage capacity diﬁ’erentiateé cell phones from éther items. Id. “The sum of an
individual’s private life can be reconstructed through a thousand photographs labeled with
. dates, locations, énd descriptions. . ..” Id. The Court néted that “it is no exaggeration to say
that many of the more than 90% of American adults who own a cell phone keep on their
person a digital record of nearly every aspect of their lives—from the mundane to the
lintimate.” Id. at 2490. -

The State seeks to limit Riley to wheﬁ the S;[ate acquires a cell phone through a
search incideht.to arrest. The Supreme Court did not announce its holding in such limited
terms. The Court stated: “Our holding, of course, is not that the information on a cell
phone is immune from search; it i’s instead that a warrant is generally reqqired before
such a search, even when a cell phone is seized incident to arrest.” Id. at 2493. The
Court’s o§vﬂ 1anguage in stafing its holding creates a 1juie that the police must obtain a
- warrant before searching a phone. The Court could have limited its holding to the search
_ incident to arres£ situation, but explicitly chose not to do so. ‘Reading such a limitation
~intd _Ri_liy ‘would ignore Chief Justice Roberts’ long discussion of the categorical
difference of cell phones and the greater privacy concerﬁs regarding their treatment by

the police.



The State claims the theory of abandonment absolves the police of the necessity
of obtaining a warrant. Nothing in Riley or the facts of this case support that opinion. As
noted in'&iey, the information on the phonc is what is important, not the physical object
itself. Even if the physical oﬁject is abandoned, it cannot be argued that the “intimate”
and “r_nuﬁdané” details of appellant’s life were abandoned for all the world to know. The
fgc_t that appellanf maintained a lock on his phone demonstrates that he did not want
anyone to acééss his phone. Most citizens whose phone was lost would prefer that their
phone b¢_ destroyed or irrevocably locked inste'ad of allowing.a stranger to access their
eﬁtire life thréugh their phone. Abandonment theory may be relevant when the object
itself is what is ;elbando'ned. But when the item is more than a physical ijecf——which is
the entire‘ thrust of the Riley opinion—abandonment theory d.oes not apply, especially
when a citi?én has a lo;:k code on his phone. Furthermore, the express riéht of privacy in
~ the South Carolina Coﬁstitution supports the idea that a citizen’s personal data is still
protected even if the physical phone is lost. S.C. Const. art. I, § 10.

Nor should fhe analysis change bécaﬁse the lock code on appeliant’s phone was
easy to crack. Such a rule would Lack any logical force or clear line. It would beg the
quéstién éf how easy must the code be to break." Would a birthday be tod easy?' Woﬁld '
an address be tob eaéy? The Court should not seriously consider making Fourth
Arﬁendment rights contingent 0;1 a cifizen’s ability to invent a difficult co'de for their
phone. |

| The State’s independent source argument is not supported by the record. Thg

_police could not have obtained the warrant without first searching the phone. The police

officer’s testimony on this point was clear:



Q. So when you pulled [the phone] from evidence you activated it and
~ went through it and you unlocked it to get into it. There was a lock on
there. And you would not have been able to figure out the owner of the
cell phone without getting 1nto that phone without getting into
“that contact list. .

A. At the time, no.
R. 39,11 17— 23.

t

Q.‘ So all this information that you listed in the warrant—not the—the
serial number of the phone, the phone number, the model number you
got those from the phone itself when you went into it, correct?

, A. Yes ma’am, they are located on the phone.
R 41,11. 14 - 22.

Q. But you were never would have been able to talk to him or have
anybody to talk to if you hadn’t gone into that phone in the first place.

A At that time. |
Q. And that’s the information that you used in this warrant here?
A. Yes, ma’am.
R. 42, 1l. 4 — 10. Tne sﬁbsequent warrant was based on the initial illegal search. The
Court should disregard'the State’s attempt to save this search on a. ground that is not
supported by the record. g ‘ ,
.Finally,’ the State attempts to assert the inevitable discovery doctrine to save this
illegal search. After Riley, it seems clear that a Warrantless inventory search is not allowed.

Furthermore, the State neither argued nor presented evidence of any kind of standardized

procedure for obtaining warrants to search abandoned cell phones. See Nix v. Williams,
‘ 467 U.S. 431, 442-43 (1984). Williams is instructive as to the specificity of the evidence

* required to satisfy the prosecution’s burden. 467 U.S. at 448-49. In Williams, the defendant



kidnapped and murdefed a,cmld on Christmas Eve. Poliee were engaged in a massive,
systematic search for the child’s body. -While the search was ongoing, Williams led the
‘ ﬁoliee to the child’s body. The search was halted. The eVidenee surrounding Williams’
statements and helping police to find the body were suppfessed becau'se of violations of his
'.Sixth Arpendment right to counsel. |
‘However, the Supreme Court held that the state met its burden of showing .that the
N police would have discevefed the child’s Body. See id. at 448-49. The prosecution .
presented the testimony of the ag'ent.’ in charge of the search. The agent testified that he had
marked off two entire counties in grids.ah’d instructed the search teams to check all reads,
ditches, culverts, aBaridoned farm Buildihgs or any other places where a child’s body would
be found. Teams of four to six persoﬁs were assigned speciﬁc parts of the grid. The child’s
o body was ﬁltimately feund ina culven%exactly where the searchere had Been instmcted to
l.o‘ok.‘The agent testified that the ehiid’s body would have been found within several hours
ef Zthe time it was actually found had the search not been halted. Seeid.
) No such specific evidence was presented in this case. The State had ample
opportunity to present such evidence. But no such evidence appears in the record and
inaeed, the State’s. argument concerning inevitable discovery in its brief fails to cite to the

~ record. The Court should ignore this attempt to save the illegal search.



CONCLUSION

)
For the foregoing reasons, this Court should reverse appellant’s conviction.

'Respectfully submitted,

: B David Alexan;i%
) ' . Appellate Defefider
ATTORNEY FOR APPELLANT

~ This 2™ day of December, 2014.
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