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| ARGUMENT

L EVIDENCE THAT THE DEPARTMENT OF CORRECTIONS FAILED

TO EXERCISE SLIGHT CARE

The trial court was presented with evidence that the assaull on Mr. Bing was hoth
foresceable and preventable with the exercise of slight care. Because there is a question of fact
as (o the foreseeabilily of the assault and whether the South Carolina Department of Corrections
(hereinafter “the Department™) cxercised slight care to prevent it, the grant of summary judgment
by the trial court was crror.

Nevertheless, the Department argues that without evidence that Mr. Bing’s attacker was
“pronc Lo assaulting other inmates” or that the Department had “prior notice of Doisey™s
propeusily lo harm other inmales,” the assaull on Mr. Bing was not foreseeable. [Respondent’s
Initial Brief, p. 8]. Such specific notice, however, has never béen reqqircd to establish
forcsceability. Farks v, Characters Night Club, 345 S.C. 484, 491, 548 S.E.2d 605, 609
(Ct.App.2001) (“1t is nol necessary Lo demonstrate thé defendant should have foreseen the
patticular event which occurred but merel y that the defendant should have foresecn his or her
negligence would probably cause injury Lo someone.”), citing, Greenville Memorial Auditoriym
v. Martin, 301, S.C, 242, 391 S.E.2d 546 (1990); see also, Bass v, Gopal, Inc., 395 $.C. 129,
136, 716 S.E.2d 901, 914 (2011) (“we do not belicve evidence of prior criminal incidents should
be the sine qua non of detcrmining the foreseeabiity required to establish a duty™).

In this case, there js evidence that the assault on Mr. Ring was a forcseeable consequence
of the Department's failure to take slight care. The appellant’s expert, Mr. Aiken, testificd that
when an inmate provides information to the Department about another inmate, he is scen as a

“ral” or a “sniteh” and “for him (o share that information with authority automatically endangers
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and puts him in a level of vulnerability that can cosL im his life.” {Aiken Deposition, pp. 69-
70].

The record reflects that (1) Department personuel advised Mr. Bing that [1s new cellmalte
Was srnoking marijuana in his celt [Bing Deposition, i). 40-41]; (2) the same Depariment
personnc] advised Mx. B.il;g to request a roommale change [Bing Deposition, p. 41; (3) Mr. Bing
followced this advice and openly requested @ roommate change from Lientenant Goodman on the
basis that his roomumate was a “hot boy” who was involved in contraband {Goodman Depesition,
p. 40]; (4) despite (he Fact that Mr. Bing had now reported bis cellmate for contraband,
Lientenant Goodman did nothing to determine it Mr. Bing was unsafe in the cell with Dor—m:y
[Goodman Deposition, p. 37, did not ¢cven ook at Dorsey's administrative record at I.ee
Correctional [Goodman Deposition, p. 41], did not investigate Dorsey 1o see if he was “hot”
[(;Ionrlrrxzin Beposition, b- 41], did not alert the contraband tcam to search Dorsey”s ccll
[Goodman Deposition, p. 417, did not revicw any inmate classification materials on M., Bing or
Dorsey {Ginodman Deposition, pp. 31-32, 42-43], did not inspect the cell or review properly
mventolies Lo determine if there might be a polential weapon in the cell [Goodman Deposition,
p. 45] 'and failed to warn Mr. Bing thal as a “sniteh,” he might now be a target | Goodman

Deposition, pp. 36-37]. In sum, Licutenan! Goodman testified that he did nothing to look inlo

"Despite the characlerizations by the Department, Mr. Bing nor his cxperl have alleged
that a hot por should have been bunned per se. [Respondent’s Brick, pp. 10-12]. When asked at
his deposition whether it was his opinion that it is gross negligence to allow the use, sale,
distribution of some instrument {0 heat up liquid, Mr. Aiken testificd, “I’m not saying that. I'm
saying [a hot pol] is introduced [into the prison] without proper protocols, supervision, and
protective and precursor evaluation and — procedures in place and opetational, then you’ve got a
problem.” [Aiken Deposition, pp. 83-84|. He further explained his opinion Lhat it was the lax
supervision and security of the wse of “hol pots™ coupled with their capabilily to inflict serious
injury that violated the standard of care. [Aikena Deposition, pp. 84-85].

5
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or make any determination aboul whether Mr. Bing was safe or not. [Goodman Deposition, p.
37] (emphasis supplied).

“Gross negligence is a relative lerm and means the absence of care that is necessary
under Lhe circumstances.” Doe v. Greenville County School District, 375 S.C. 63, 71, 651 S.E.2d
305, 309 (2007). “It has been defined as the im.cm.ionél.; conscious {ailure to do something which
is incumbent upon one to do.” /d. Apart from the Tist of failures ouilined by Mr. Bing’s expert,
the admission by the Department’s employee thal he did nothing to keep Mi. B-ing safe is
cvidence of the Department’s failure (0 act or excrcise slight care. Summary judgment should
have been denied.

M. THEDEPARTMENT HAS PRESENTED NO EVIDENCE TIIAT IT

CONDUCTED A DILIBERTIVE PROCESS OR MADE A DISCRETINONARY

DECISION

As an additional sustaining ground, the Deparlment now ¢laims that it is immune fiom
liability under the South Carolina Tort Claims Act because the decision nol to move Mr. Bing
from his cell was discretionary and, as such, within the immunity of the Torl Claims Act. S.C.
Code Anno. §15-78-60(5). No argument or cvidence was presented to the trial couit on this
igsue. |

As a threshold matter, Mr. Bing recognizes that the Departmenr, as the winner at the trial
court level, mnay ruise on appeal “any additional reasons the appcllate court should affirm the
lower court’s ruling, regardicss of whether those reasons have been presented to ot tuled on by
the tower court.” I°On, L.L.C. v. Town of Mount Pleasant, 338 S.C. 406, 420, 526 S.E.2d 7106,
723 (2000). “I'Iowc.vcr,‘ tiac failure 10 present an additional sustaining ground to the lower court
reduces the likeliood an appellale court will rely on it to atfirm a judgmen!.” Id,, 338 $.C. at n.

11, 526 S.E.2d at n. 11. This is especially where there is little or no evidence in the record
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rogarding the issuc raised. Protestunt Episcopal Church in the Diocese of South Carolina v,
Ej)iscopa.l Church, 421 S.C. 211, 242, 806 S.E.2d 82, 99 (2017).

The burden of proving any cxception to the gencral waiver of immunily under the South
Carolina Tort Claims Act rests with the governmental entity asser ing the waiver. Clark v, South
Carolina Deparlnz-e;zr of Public Safety, 353 S.C. 291, 304, 578 S.E.2d 16, 22 (CL.App.2002). To
prove discretionary immiunily, the Department must prove that its employees. when faced with
alternatives, actually weighed compeling considerations and made a conscious choice based
upon aceepted prolessional standards appropriate to the agency. Stephens v. CSX

_ Transportation, 415 S.C. 182, 200, 781 S.E.2d 534, 543 (2015); Clark v. South Carolina
Department of Public Safety, supra. The mere fact thar there was room for discretion on the part
of the governmental enlily is not sufficient (0 invoke the affirmalive defense under the Tort
Claims Act. Sabb v. South Carolina State University, 350 S.C. 416, 567 S.E.2d 231 (2002).

The Department claims that Lhere is evidence that its officers “considered Appellant’s
request to move and degied it based upon the information and facts they had.” [Respondent’s
Brief, p. 13]. First, this is factually incorrect. Ms, Hickman’s, the prison’s classification
officer, sui)mitted an affidavit. Her affidavit docs not indicate that she cver considered Mr.
Bing’s request Lo transfer Dorsey out of his cell, not does it identif y any facts that she weighed or
professional standards that she used in reaching a deliberative decision. [Iickman Affidavit, %4}
Rather, it simply states according to the policy, “immate Bing was nol ehigible for a cell transfer.”
[1d.] Similarly, Lientenant Goodman’s affidavit provides that he was ﬁdvised by Ms. Hickman
that in order to oblain a transfer, Mr. Bing would have to first fill out a request form, but that Mr.
Bing wonld “not be e]igiblc per SCDC Policy for a cell transfer since he had not been assigned a

cell for o least six (6) months.” [Goodman Aftidavit, 93]. When asked about this in his
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deposition, Licutenant Goodman testified that when he informed Mr. Bing that the person
complaining about his cell mate would be the one to move out of the cell, Mr. Bing decided to

“drop it. [Goodrmm Depo., p. 35]. There is no evidence that anyone from the Department
investigated Mr. Bing’s request, reviewed pﬁmne; classification documents,? the compati bility
of the (wo inmales, the (act that Mr. Bing was muking the request based upon inforrnation that
his cellmate was engaged in illicit activity. [Goodman Depositions, pp. 36-45].

There 1s nothing.in this rccord that could be fairly construed as a deliberative process
conducted in accordance with applicable professiopal standards, Accordingly, there is no
evidence in the record tht would support the Department’s claim of discretionary immunity.

Conclusion

The trial court crred when it disregarded evidence (hat the assault on M. Bing was
foreseeable and that 1he Department’s failed to exelcise slight carc Lo proteet Mr. Bing from the
attackl. Additionally, thé bcpartment has failed to mcd 1ts burden of proof in establishing

discretionary immunity, and even if it had offored some cvidence that il undertook a deliberative

The Department claims that its cxpert, Mr. Sparkman. s the only cxpert that aclually
reviewed the relevant classification records of Mr. Bing und Dorscy. [Respondent’s Biicl . P-
13]. This is also inaccurate. Mr. Aiken, who is a forimer warden with over foity years
experience in prison operations [Aiken Deposition, pp- 15-30], reviewed every document
provided by the Department in discove ry in this matter, [Aiken Aflidavit, 5], With respect to
prisoner classilication, Mr. Aiken testified about his criticism of the Department’s conduct in Lhis
case, Mr. Aiken testified that he saw no evidence of a proper process in which these two inmates
were classified and selected to be housed togetber. [Aiken Depo., p.39].  He explained

Prisoners don't necessarily get along with eaclh other, and you’ve got to 2o through
checklists and checkpoints to see the cnemies, medical, mental health, contraband, or a
numbet — ot gang inlellisence, a number of areas you’ve got lo check before that inmate
is moved from point A 1o point B, and [ did not receive matcrials showing the process in
which those two immates got together on the perpetrator’s pcrspeclive as well as the
vielim's perspective.

[Atken Deposition, p. 45-47].
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process i accordance with accepled professional standards, it would not be fair or wise to

conclude on this record thar the Department is shielded by discretionary immunity.
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