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STATEMENT OF ISSUES ON APPEAL'

This case involves'a sﬁbstantial damages awé.rd in a defamation suit betweeﬁ private
figures. The cbmpensatory‘ démage awérds are relatively modest—$1,000 for libel and
- $61,000 for élander—but the jury gave a significant award of punitive damages: $3.25
million for each cla_irﬁ, a. total punitive award of V$,6.5 million. The trial judge substantially
reduced the pﬁnitive verdict—he cu“c it from $6.5 million to $375,000—but the judge denied
the appellant’s motion for a new trial absolute. The issues én appeal are: |

L. Whether the J ury’s Award of Punitive Damages Is So Large That the

Verdict Could Not Properly Be Remitted but must Be Reversed.
I1. Whether Reversal Is Required by the Two Improper Charges—one on
Liability, the Other on Punitive Damages—that Were Givep to the " -
Jury. ‘
STATEMENT OF THE CASE

This is an appeal from a jury’s verdict on claims for libel, slander, and abuse of
process. The original suit invblved five defendants, but this appeal concerns énly one of
them; Richard (“Rick”) McElveen, Senior.

Mr. McElveen has two grandsons. ,His son is the father of these children, and the
children’s parents divorced in 1997.

Matt McAlhaney—the plaintiff—Began dating Mr. McElveen’s former daughter-in-
law in the Spring 0of 2003. Around this same time, Mr McElveen filed a case in family court

- seeking primary custody of his grandchildren, then agés 8 and 4. Mr. McElveen feared that
his former daughter-in—law'was using illegal drugs and engaging in other harmful activities.

See (R. p.821) (Mr. McElveen’s complaint). Nobody disputes that he was right.



| This defamation sﬁit has its rbots in Mr. McElveen’s custody case. Put simply, the
. allegati‘ons are that Mr. McElQeen made several false statements about Mr. McAlhaney
during his quest to be awarded custo-d}; of his grandchildren.

The first alleged act of defamatién occurred shortly after the temporary cu’étody
hearing. During this hearing, wﬁich occurred in September of 2003, the lawyer for Mr.
McElveen’s former daughter-in-law pfoduced a letter from Julia Sdﬁford, the sister-in-law
of then-Governor Mark Sanford. See; (R. p.819). This letter was offered in support of Mr. |
McElveen’s former daugﬁter-in-law, and Mr. McElveen believed it was offered in a way that
unfairly emphasizéd the author’s relationship to the Governor. See (R. p.652, lines 13-20)
(Mr. McElveen’s description of this hearing).

Mr. McElveen responded to this experi\ence by wrjting the Governor and expreséing
his frustration. Mr. McElveen believled that his former daughter-in-law was a troubled
woman with significant problems, and he wrote that although his former daughter-in-law had
recently begun a new romantic relationship that ini'tially seemed positive, Mr. McElveen
subsequently learned that the boyfriend had “a drug addiction” and had been “abusive” to the
children. See (R. pp.817-18). Thé letter did no‘t mention Mr. McAlhaney by name, but a
copy made its way to Mr. McAlhaney after -th‘e Governor shar¢d the letter with his family.'

The family court issued its temporary order after thet hearing. This order kept all of
the existing custody arrangements in place. This meant that Mr. McElveen and his former

daughter-in-law éontinued to share joint custody of the oldest grandchild. This had been a

'The Governor reacted to the letter by sending a memo to his family, and hé attached Mr.
McElveen’s letter to the memo. (R. p.176)." Julia Sanford shared the letter with Mr.
McAlhaney after she received it from the Governor. Id.; see also (R. p.289).
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part of the divorce decree between Mr. Al\/nIcElveen’s son and his ex-wife. Because the
youngest grandchild was born out of wedléck, the statutory law provided that the mqther had
sole custody. Sée S.C. Code Ann. § 63-17-20(B) (2010) (forrherly codified at éegtiqn‘20-7-
953(B) (1985)). The family court appointed a gﬁardian ad litem énd orderéd the parties to
abstain from .several acti\}itiés ihcluding using alcohol or illegal drugs in the children’s
presence. The family éouﬁ issued this order in Octobgr of 2()03. See (R. p.827) (the
temporary order).

In March Qf 2004, Mr McAlhaney was arrested and charged with first degree
criminal sexual conduct with a minor and assault and battery of a high and aggravated nature.
The alleged victim of these crimes was Mr. McElveen’s youngest grandson. At that time,
this child was 4 years old.

These charges were the result of contact that Linda McElveen, Mr. McElveen’s wife
(and the children’s grandmother) made with local law enforcement after one of the children
reported the alleged abuse to her. .The investigator with the Sheriff’s office explained that
Mr. McElveen had nothing to do with the waﬁant and arrest process, see (R. pp.551-54), but
Mr. McAlhaney claimed that the child’s allegatioﬁ was false and that Mr. McElveen had
. influenced the glle;gation in some way. Mr McAlhaney also claimed that Mr. McElveen was
ecstatic at his arrest and began telling other people in the community that Mr. McAlhaney
was a deviant and a child molester. | |

Shortly after Mr. McAlhaney’s arrest, thg famiiy court,condugteci an emergency
hearing and awarded temporary custody‘of the ‘éhildren to Mr. McElveen. This order was

entered at the.end of March 2004. See (R. p.830) (the emergericy order).
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Mr. McAlhaney fought his criminal charges. In doing so, he assisted his uncle in
preparing a “book” that the uncle sent to several publig figures and newé organizations. (R.
pp-377-78). This book was not admitted into ¢yidence at trial, but the trial testimony
generally established that the thesis of the book was that Mr. McElveen had a low quality of
character and.was willing to do any‘;hing to win custody of his grandchildren. (R. pp. 379-
381). Mr. McElveen’s letter to the Governo_r was included in this “book.” (R. p.379).

Mr. McAlhaney was never prosecuted for the criminal charges. The solicitor’s‘ofﬁce
dismissed them in February of 2005.

The custody case was ultimately resolved via a consent order that granfed Mr.
McElveen custody of both of his grandchildren. The order was filed in January 0f2005. See
(R. p.835).

Mr. McAlhaney initiated this lawsuit six months later. See (R. pp.10-19).

Mr. McElveen answered this suit and cléi‘med, among other defenses, that any
statements he made about Mr. McAlhaﬁey were either completely true or substantially true.
In addition to defending the suit, Mr. McElveen brought counterclaims against Mr.
McAlhaney and third-party claims against Mr. McAlhaney’s uncle. These claims weére tied
to the distribution of the so-called “book.” See, e.g., (R. pp.26-30).

This case was tried over 5 days in January ‘of 2010  The tri al judge submitted 3
claims against Mr. McElveen to the jury. These were libel, slander, and abuse of process.

The jury returned a verdict in Mr. McAlhaney’s favor on each claim and awarded
actual damages 6f $1,0dO for libel, $61,000 for slander, and $25,000 for abuse of process.

See (R. p.1). The jury awarded Mr. McAlhaney $3.25 million in punitive damages for each |



of the defamation claims, but the jury did not award Mr. McAlhaney any punitive damages
on the abuse of process claim. See (R. p.1).

The jury’s awards against the other defendants were relatively modest. As to Linda
McElveen, the jury awarded Mr. McAlhaney $2,000 for slander and $1,500 for abuse of |
process. As to Mr. McElveen’s son, the jury a\-Jvarded Mr. McAlhaney $500 for slander and
$5,665 for civil conspiracy. $5,000 of the civil conspiracy award against Mr. McElveen’s
son was for punitive damages.

The jury returned defeﬁse verdicts on Mr. McElveen’s couhterclaim and his third-
party claim. See (R. p.3). All 'o.f thesé verdicts were returned on January 15, 2010. |

On January 21, 2010, Mr. McElveén, his wife, and his son filed a joint motion for a |
new trial. See (R. pp.35-38). —The trial judge conducted a hearing on this motion theAsame
day. See (R. p.760).

During the hearing, the judge ’denied all pos;t-trial motions except Mr. McElveen’s
motion for a new trial nisi remittitur. The judge resolved this last motion by invitiﬁg both
sides to offer proposed orders with a remitted amount for the punitive awards against Mr.
McElveen. (R. pp.783-89). During this invitation, the judge indicated that he intended to
cut the verdict to the méximum amount that he felt could be sustained on appeal. (R. p.791).

The judge uitimately remitted the $6.5 million punitive award to $375,000.00. The
judge’s order reasons that althoué,h Mr. McAlhaney’s harm was primarily economic, the
jury’s decision could have been based on a finding that Mr. McElveen purposefully sought
to discredit Mr. McAlhaney and that he Vdi‘d sé maliciously. (R. p.6). The order notes that

the punitive awards vastly exceed the awards of compensatory damages, and it also notes that



because Mr. McElveen is re.tiredand: has a net worth of only $2 -millli_on, Mr. McElveen
obvir)usly cannot pay the verdict. (R. p.7). Though the order finds that the awards are -
irrrper‘rrrissibly excessive ernd that they grossly exceed the constitutional limit, it alsr) ﬁrlds
that the awards do not “cross thg threshold” from an undury liberal verdict, which the court
can remit, to a grossly excessive verdict, which the court must reverse. (R. pp.7-8)..

The court iésued this order July 2, 2010. Mr McElvéen ﬁled this appeal July 29th.

This description has endeavored to present only the background th;clt is necessary for
understanding the rssues in this ar)peal. This description‘ has also endeavored to present that
background fairly and déscribe the parties’ allegations in a neutral light. This was a
protracted case with several differerrt factual disputes, and it was also a corrtentious case
Where4 both sides accused other people (parties; and witnesses) of giving false testimony.

There is a final bit of procedural history that it may be helpful to acknowledge. It has
taken severai years for the parties to perfect this.appeal, and the reason for this delay is -thatl
a significant portion of the trial transcri;)t has been lost. The transcript ends during the fourth
day of what was a five-day trial. T}rere is no contemporaneous record of the parties’ closing
arguments, their closing motions, or the judge’s charges to the jury. |

This is raised for explanatory purposes only . Although it would be helpful to 4have,
acomplete record, the missing portions will not sﬁbstarltially affect either of Mr. McElveen’s
issues on appeal, and the law génerélly provides that reversal is not required simply because
the transcript has been lost. vSee (R.p.39) (Mr. McElveen’s motion for a limited remand and

the cases cited therein). The parties were able to conduct a hearing to discuss the missing

transcript in March of 2013. That transcript is in the record. See (R. r)p.795-816).
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ARGUMENT

There are two reasons this Court should reverse the verdicts against Mr. McElveen.

First, the amount of tﬁe jury’s punitive‘damages award is so large that the verdict
could pot properly be feﬁlitted. As far as Mr. McEl\‘/”een has been able to discover, there is
no case in South Carolina where there has been this significant of a remittitur, and if the trial
judge was -right—if $350,000is the maximﬁm award that due érocess will allow—that means
that 94% of the jury’s verdict Was ﬁnconstitutional. If this award is pot grossly excessive,
itis difﬁcult to imagine what sort of award Will meet that standard. The punitive award is
Vasfly out of step with the corhpensatory awards, and it is difficult to makeh sense of that
disparity when the.claims are for defamation. Moreover, most of what Mr. McElveen said
about Mr. McAlhaney was re-publisheci by Mr. McAlhaney and was substantially true. Mr.
McAlhaney may' be a fine person, 'but és a matter of law, someone who admits having
regularly used cocaine cannot cry foul about being called a drug addict.

Second, two of the charges that the trial judge gave the jury are incorrect. The law
requires an adult fo repoft achild’s allegation of abuse to law enforcemént, and the law gives
immunity to the adult for this repo'rting..‘ Though we do not know exactly what the judge
charged, it apf)ears that he charged the jury thét this ‘immunity does not apply if the child’s
statement is fabricated. The judge also appears tovhave told the jﬁry that it could award
punitive damages if it believed a reasonable adult would have investigated a child.’ s’ claim
of abuse before re;,porting it. That is a negligence standard; it is not the standard for punitive
damages. These cannot be harmless errors. If the jury rgceived bad ‘charges on liability énd _

damages, there is a reasonable chance that it affected the verdict.



L. This Court Should’ ﬁold That the Jury ’s Award of Pun‘itive
Damages Is So Large That it Could Not Properly Be Remltted
but must Be Reversed.

A trial judge may not remit a vefdiét if the amount of the verdict is “grossly
excessive.” Instead; the power to grant a new trial nisi reﬁittitur is limited to verdicts that
- are “unduly liberal.” Sevevral cases describe the differences Abetween« these types of Vérdicts.

“Unduly liberal” verdicts are excessive, but the degree of their excess suggests that
although the verdiét is appropriate, the amount of the g/erdict does not métch with the court’s
view of the acceptabie démages for the particular case. Bowefs v. Charleston & W. C. Ry.
Co.,.210 S.C. 367, 375, 42 S.E.2d 705, 708 (1947). Thése .verdicts are defective, but the
defect is not fatal because thé verdict has é reasonable relatioﬁship to the plaintiff’s inj uryv
and damage. Ray v. Sz';hon, 245 8.C. 346, 360, 140 S;E.2d 575, 581 (1965) (citing thson
v. Wilkinson Trucking Co., 244 S.C. 217,224, 136 S.E.2d 286, 289 (1964)). |

This is different from a'f‘grossly excessive” verdict. When. the verdict is shockingly
disproportionate to the injuries that the plaintiff suffered, the court has said that it is the
verdict itself, not just the amount of the verdict, that is defective. Id at 375,42 S.E.2d at 708.
This does not mean that the jury acted in bad faith. The jury may have based its decisioﬁ on
sympathy, mistake, a misapprehension Qf the law, or a ﬁlisapérehension of the facts. If the
verdict is so excessive that it suggests such an error occurred, that verdicf is improper and
the case must be reversed for a ne;,w trial abéolute. ‘Nelson v. Charleston & W. C. Ry. Co.,
| 231 SC 351,98 S-.E=2d_ 798 (1957). |

These judgments are generally entrusted to the trial court’s discretion, but if the trial

court refuses to grant a new trial absolute when the verdict is grossly excessive, that refusal



amounts to an abuse of discretion., Wachovia Bank Nat’l ASS ‘'nv. Beane, 397_S.C. 612,616,
725 S.E.2d 715; 717 (Ct. App. 201A2’).
There are three reésons this Court shoﬁld hold that this verdict is grossly excessi?e[
First, as far as Mr. McElveen has been able to discover, n;) case in South Carolina has :ever
had a remittitur this large. Seéond, this_punitive verdict vastly exceeds the jury’s award of
cofnpénsatory darriaigeé, and when £he claims are for defamation, thét disparity does not make
any sense. Third, it is undisputed that significant portions of what Mr. McElveen said about
Mr. McAlhaney were republished by Mr. McAlhaney and wer'e substantially true. Because
tvhis verdict is groésly excessive, the Court should order a new trial. |
a. As far as Mr. McElveén has been able to discdver, no
case in South Carolina has ever had this significant a
remittitur. Indeed, no other case comes close.

‘ One of the largest remittiturs Mr McElveen has been able to discovgr occurred in
Beckham v. Sun News, 289 S.C. 28, 344 S.E.2d 603 (1986). This was a defamation case
where the jury awarded $1 million in actual damages, $‘2.5 'million in punitive damages, and
the trial judge reduced the punitive award to $1 million. This appears to be one of the largest
remittiturs in terms of the percentage that the verdict was redﬁced; the trial judge trimmed
the verdict by $1.5 million, Whiéh was a 60% reduction. This verdict was ultimately reversed
on appeal due to an erroneous jury chayge.

One of the largest remittiturs that has been upheld én appeal dppears to have éccurred
in Becker v. Wa?—Mart Stores, Iﬁc., 339 S.C. 629, 529 S.E.2d 758 (Ct. Apb. 2000). In that

case, the trial court reduced a verdict of $1.75 million, all -of which was compensatory, to

$525,000.00; This was a_persénal injury case, and because the parties had stipulated to the
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amount of the plaintiff’s medical bills, the jury’s primary task for the verdict was toplace a
value on trle plaintiff’s rron-ecorrc')mic ciamages like her pain and sufferingv. ‘

The largest ﬁnénciél reduction in a verdict appears to have occurred in Mz’ichell V.
Fortis Insurance Co., 385 S.C. 570, 686 S.E.2d 176 (2009). IrrMitchell, the Supreme Court
reduced a jury’s award of $15 million in punitive ‘damages to $10 million. This was
obviously a signiﬁcarrt reduction in terms of d'ol‘lar value, but in terms of the percenrage of
the verdict that was remitted, this is not one of thernore significant cases.

The law usualnly reasons by analoéies, but unless this survey is incomplete, no case
is analogous to the present case. The remittitur that occurred hete is in a cllass by .itself; the
jury‘ returned a verdict-of $6.5’million, and the trial judge slashed the verdict by over $6
million. The judge had to tri‘m $6,125,000 off of the jury’s vérdict in order ton get to '
$375,000.00. This was a 94% reduction. This verdrct was not “a little” liberal; the judge
believed that 94% percent of the 'verdict was excessive. No other case comes close.

‘There is anéther component to this ;1rgrrment of excessiveness. An excessive award
of punitive démages can amount to an arbitrary ‘deprivation of property that violates
someone’s right to due précess, see BMW of N-ért'h America, Inc. v. 'Gore,'517 US 559
(1996), and the Supreme Court of the United States has said that due process will usually be
Vivol‘ated if a punitive award exceed§ a comperrsartory,award by more than a single digit ratio..
| State Farm Mut. Auto. Ins. Co. v. Campbell, 538 .U.'S. 408, 425 (2003). In the present case,
the trial judge noted that the punitive award for lik;el exceeded thé compcnsatdry award by
a ratio of 3,250 to 1. "The ratio fqr the slernder awards was just-over 53to 1. The judgé

indicated that he was remitting the verdict to thé maximum amount that he believed was
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constitutibnal. Thﬁs, the judge reasoned that 94% of the jury’s punitive award \;iolated t‘he
constitution.

I£94% of'the jury’s verdict is lconstitutionally defective, that mﬁst be some indication
thé‘; the verdict is “grossly” excessive. Thereis a poiﬁt in the reducﬁon beyond Whic;,h‘ the

_verdict can no longer be called the jury ’s'verdiét. See South Carolina State Highway Dep t
v. Miller, 237 S.C. 386, 394-95,»1-17 S.E.2d 561, 565 (1960) (using a case from a fore'}gn
jurisdiction that described this point). The location of that point may be inexact, but th_e_lt
uncertainty should not justify a pfopositioh that seems obviously nonsensical. In describing
the ratio between punitive and compensatory damages, the trial court wrote that the verdict
“grossly” exceeded the constitutional boundAary.v“ (R. -p.7). . If a verdict is grossly
unconstitutional, it is hard to see ho§v that verdict is not also grossly excessive. \

b. The punitive verdict vastly -exceeds the award of
compensatory damages, and when the claims are for
defamation, that disparity does not make sense.

To the extent that money can ever fully compensate an injured person for his or her
injuries, a jury’s awar_ci of compensatory daméges is designed to carry out that function. In
a.ciefamation case, the corhpensatory damaées are divided into two categories: “generai”

‘ damaées and “special” daméges.

General damages are the inj ﬁry to the plaintiff’s reputation, his'me.ntal suffering, his
hurt feelings, his emotipnai distress, and “similar types of injuries which are not capable of
definite money valuation.” Erickson v. Jones Street Publishers,368 S.C. 444, 465 n_.6, 629.

S.E.2d 653, 664 n.6 (2006). Special damages include things like the decrease in the value

of the plaintiff’s property, his business, or his occupation. These are the tangible losses that
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afe usually easier :to _‘.Value. ]d. at 465 n.6, 629 S.E.2d at 664 n.6. The d‘amage in a
defafnation case c‘aﬁ be severe—the plaintiffé repﬁtation may have éuffered asi gniﬁdant and
lasting i.njur'y.} .But tﬂe jury’s .compensatory award is supposed to ﬁake the plaintiff
'compllétely whole. It is supbosed to fully compensate hirﬁ, injured reputation aﬁd all. See
- Albertini v. Véal, 292 S.C. ~5-61, 566, 357 S.E.2dh716, 720_ (Ct. App. 1987).

Punitive damages are differeﬂt. Aé th.e.label implies; the primary pﬁrpose of punitive
damages is punishment;- ipunish.ing the wrongdoer and deterring others from similar
wropgdoing. See O'Neill v. Smith, 388 S.C. 246, 251, 695 S.E.2d 531, 534 (2010) |
(descriging the purposes of puniti;/e (iamages). This illuminates the reason that ; punitive
award must have some sort of reasonable relationship to the compensatory awérd. The law
generally provides that the puﬁishmgnt should fit the crime.

These verdicts do not méet thét standard. Consider thé libel verdict first. The value
that the jury associated with complctgly compensating Mr. McAlhaney for. all of the injuries
he suftered fo his property and his reputation was $1,000.00. (R. p.1). Everyone ought to
agreé that this is a modest verdict. Yet, for the punitive award on this claim, the jury gave
Mr. McAlflaney $3.25 inillion. This is the opposite of a modest award. There must be some
reasonable relati_onshib betwéen the punitive Verdict and the harm that thg plaintiff -suffered,
but here there is none. Even in the case of th¢ mdst‘vicvious défamation, an injury that costs
$1,AOOO to fix cannot deserve aﬁythihg close to $3.25 million in punishment. |

The same is true for the slander Vgrdict. The compensatory award for slahder was
‘$61,000.(')0. While this awarci is substantially greater than $1,000.00, this sum is still grossly

disproportionate to a $3.25 million punitive aWard.,The jury found that $61,000 would
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completely compenéate Mr McAihéney for all of his economic harm, all of his hurt feellings‘,
and all of the injury to his repufation. It is difficult té imagine what sort of conduct could
cause-only $61,000 worth of damage but desérve 'ovef $3 million of punishment. | One
struggles to describe any séi’t of reasoﬁable felatioﬁship between the punitive verdict and the
plaintiff’s injury, and if the verd.ilct is not reasonably rel‘ate(i to the plaintiff’s injury, it is a
| grossly excessive Véfdict fhat must be reversed. Ray, 245 S.C. at 360, 140 S.E.2d at 581.
Even when compared to otﬁef defamation cases this case appears to be‘.in a class by
itself. As far as Mr. McElveen has been able to d-.iscover, this is the only defamation case
with this significant of a disparify between compensatory and punitive daméges. Miller v.
City of West Columbia is a defarﬁati(‘)n‘ case where the plaintiff’s career was completely
ruined by the defendant’s wrongful ;:onduct. _ ThisA humiliating ‘an'd career-ending injury
merited an award of $250,000 in compensatory damages and $500,000 in punitives. 322
S.C. 224,471 S.E.2d 683 (1996). Thé underlying tort in Owners Insurance Co. v. Clayton
involved én allegation of theft that led to the plaintiff being charged with a crime. Like the
present case, the plaintiff in Owens was not prosecuted. The Owens jury awarded $500,000
for compensatory damages and $750,000 for punitives. 364 S.C. 555, 557,614 S.E.2c‘1‘61 1,
613 (2005). Webster’s dictionary defines “gross” aé “glaringly noticeable.” The Merriam-
Webster Dictionary 318 (2004). Everyone ought to agree that differences between the
verdict in the prgsent case and the verdict i;l.these other cases are élaringly noticeable. .
There- is another aspect to the oddity of this verdict. The jury believed that Mr _
| McElveen should have té pay Mr. McAlhaney $6.5 million, but Mr. McElveen testified that

his net worth was only $2 million and the trial judge charged the jury that one of the faétors
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to consider in a puﬁitive award was the defendant’s ability to pay it.” Either the jury was of '
the view that this 57 yeéir-bld retired gra’ndfather should be bankrupfed and required to re-
“enter the workforce while raising his grandchildrén or the jury igno%ed this instrﬁc_:tion
completely. Under either scenafio, the verdict is not a verdict that can be upheld. Either it
-was based on passion or prejudice, or it Waé baséd on a mistake.
c. | It is undisputed that mu.ch of what Mr. McElVéen said

about Mr. McAlhaney was re-published by Mr.

McAlhaney and. is not actionable.

A defamatory stétemerit is a false statement that harms someone’s reputation, but in
some cases, the blaintiff’ s reputation can be harmed by the disclosure of the truth. The
defendant in‘a defamation case f;as thé bﬁrden of p?oving that- his statements are either
completely true or substantially true. A foreign jurisdiction described the rule this way: it
wrote that an allegealy defam.ato.ry statement is true as long as “the substance, the gist, the
sting, of the [statement] is true.” Gomba v. McLauéhlin, 504 P.2d 337, 339 (Colo. 1972).

‘ As far as Mr. McAlHavney’s' libel claim is concerned, the substancé, gist, and sting of
Mr. McElveen’s letter to the ‘Governor Was that he believed Mr. McAlhaney had a drug
problem and had actgd inappropriately with Mr. McElveen’s grandchildren. Nobody could
reasonably contend that these stétements are false. When asked hoyv often he and the

children’s mother used illegal drugs together, Mr. McAlhaney guessed that it was somewhere

in the neighborhood of 20 times. (R. p.2A86). He said that he began dating Mr. McElveen’s

*The judge indicated that this portion of his charge was substantially similar to the charge in
the first edition of Ralph King Anderson’s South Carolina Requests to Charge - Civil (2002).
See (R. pp.802-803). The model charge in that book instructs the jury that it may consider
the defendant’s wealth or ability to pay in assessing punitive damages. Id. at § 13-21.
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* former daughter-in-law in April of 2003, he séid that they used cécaine together 4 or 5 times
a month for 4 or 5 months, and he said that hé stopped using cocaine after he realized that
his and hjs girlfriend;s dﬁig ﬁse migh't.c'reate an issue with her having custodyrof an § year
old and a 4 year old. (R. pp.327-28). This was about the sam;: time Mr. McElveen initiated
ﬁis custody request. Mr. MgAlhaney lalso admitted that one of thg‘ grandchildren had
observed he and the child’s mother having. sexual relétions, see (R. p.287j,' and thét he ha;d
administered corporal punishmenf to éne of the children. See (R. p.288). Mr. McElveen
testified that the child had significant bruising as a result of this punishment. (R. p.643).

—This libel clairfl is absurd. Put aside the fact that thé letter to the Govemqr was a
privaté letter that was published by the plaintiff and his upcle, the gist of the letter was that
Mr. McElveen vbelieved Mr. McAlhaney hqd a drug problem and had acted inappropriately

“with Mr. McElveen’s grandchildren. This was true. Nobody can seriously sﬁggest otherwise.

The same-is true of the slander clai.m. Although being accused of child molestation
and child abuseis surely a serious acc;usaﬁon, the reality is that Mr. McAlhaney was arrested
and charged with these crimes. There is no evideﬁée that Mr. McElveen was behind this

| allegation, and the point is this: if Mr. McAlhaney’s reputatibn was damaged, it was
damaged by his arrest. Assuming that Mr. McElveen reacted to the arrest by telling othér
pebple that Mr. McAlhaney was a child molesfer, those statements could not havevcaused Mr.
McAlhaney’s reputation any serious damagé. To maké awards that are this big, the jury had
to hate Mr. McElveen, feel sympathy for Mr. McAlhaney, or. misundéfstand the law.

Because each scenario is improper, the verdicts against Mr. McElveen cannot stand.
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IL. The Court Shduid Hold Thaf Revérsal Is Required by the Tvs;o
Improper Charges—one on Liability, the Other on Pumtlve
Damages—that Were Given to the Jury.

The statutory law grants immunity to someone that part101pates in an 1nvest1gat10n '

-of suspected child abuse or neglect. See S.C. Code Ann. § 63-7-390 (2010) The only
limitation on fhis immunity is that the person have acted in good faith, and the statute
provides that good faith is rebuttably presumed. Id. |

Though we'do not have the precise language of the judge’s charge, it appears that the

judge charged the jury that this immunity does not apply if the child’s statement is fabricated.
See (R. pp.35-36) (from Mr. M;:Elveen’s post-trial motion) and (R. p.765) (from the ﬁearing
on the post-trial motion). This charge is not faithful to the langﬁage of the statute. AsMr. -
McElveen’s postftrial motion de;écribed, this éharge would have allowed the jury to find
against Mr. McElveen if his youngest grandchild, acting v;holly on his own, fabricated an
allegation of molestation and reported that allegation to his grandfather. This would impose
liability ‘without fault, and élthoﬁgh states are free to set their own standards of liability for
defamation, the Supreme Court has instructed that states cannot impose 1iabi1i4ty without
fault. Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (i974). |

The charge on punitive darﬁages appears to have been similarly defective. The judge |

apparently charged that the jury could award punitive damages if it found that an ordinary,
\reasohabrle person w'ould have checked into-an allegation of abuse before reporting it to law
enforcement. .See (R. p.36) (from Mr. McElveen’.s‘ post-trial motion) and (R. p.766) (from
the hearing on this motion). "fhié is anegligence sténdard; negligence is the failure to act as

a reasonabié person would have acted. See, e.g., Litchfield Co. of S.C. v. Sur-Tech, Inc.‘, 289



SC 247, 249, 345 SE2d 765, 766 (Ct. | App. 1986). Punitive damages require ‘
recklessness—they requiré. some aWarpnesé c;r knowiedge on>the part of the deféndant that
-he or she is acting negligently. Régers V. Florenc¢ Printing Co., 233 S.C.567,577-78, 106
S.E.2d 258, 263*644(1958). Ju-stiée; Toal’s ;:,oncurriﬁg opiﬁion in Holt%scheiier v. Thomson
Newspapers suggestsithat puniti\}e damages are not appropriate in a defamation case unless
the plaiﬁtiff proves, by vclear and cAonvincing evide'ncé, that the defendant acted with “actual
malice.” This would mean that'puﬁitiv;e démages’ ére not appropriate unless the plaintiff
pro:ves that the defe;ldant 'l;nevx; the defarﬁatory statement was false ‘or had serious
reservations about its truth. .332 S.C. 502, 524-25, ‘506 S.E.2d 497, 509 (1998). Put aside
the question whether the law .re(juire‘s actual rﬁalice or recklessness; this part of the charge
cannot have been correct. Both'svtandards are different from negligence.

To constitute reversible error; an erroneous jury charge rﬁust cause prejudice. A
recent application ‘of’ “this princip‘le occurred in Sulton v. HealthSouth Corp., wh¢re the
Supreme Court héld that an erroneous chargé on fhe standard for liability required reversai.
The éourt wrote that the erroneous charge went to _the .heart of the case and was not cured by -
the fact that other parts of the charge étated the vstandard cc;rrectly. 400 S.C. 412, 418, 734
S.E.2d 641, v644‘(201'2). | | |

The same is true he;e. These erroneous charges went to two issues—the étaﬁdard for
liability and the standard for punitive damages—that. were at the heart of this casé. The size
of these verdicts and the. disparity between tile compensatofy and punitive awards strongly
~ suggests that either the jury misunderstood_ the cou.rt’S instrugtions or the jury ignored them.

In either case, Mr. McElveen would be prejudiced.
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. CONCLUSION

The Court should hold that the a_moﬁnt of the jury’s verdict against. Mr. McElveen -
is so excessive that it suggests the jury. éither .acted‘based on sympathy,.passion, pr‘ejudice,:
or a mistake. Because this verdict is grossiy ‘exce'ss'ive, the judgment agains;[. Mr. McEiveen
must be réversed. | |

The Court should also hold that twé of the charges that the trial judge gavé the jury
are incorrect angl that these errors we‘r‘e not hafrnle;s. If the jury received béd éharges on
liability and damages, there is a reasonable chance that it affected the VGI‘diC.t.‘ For these

reasons, the Court should that Mr. McElveen is ent_itled' to a new trial absolute.
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