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(Whereupon State's exhibits 1 - 3 were marked for
identification)

THE COURT:. Good morning. Be seated, please. Ali
right.  We ready to go, folke?

MR. SULLIVAN: Defense is ready, Your Honor. We have

. motions to take up.

THE COURT: RAll right. This is in the matter of State
versus Michael Roberthishop. I understand, ﬁr. Sullivan,
you-ha§e a motion to suppress. :

MR. SULLIVAN: Yes, Your Honor, based on two things,
the chain of command and we have an invoiuntary statement,
recording of a{conversation was done by a private individual
outside. the presence of the police on a Saturday morning and
then brought to ;he police on Monday, given to the officer
who signed the P&E sheet and turned it in.

-That officer is no longef available. He's‘in Viréﬁnia,
will not be here to connect the chain of evidence. And I
would submit that since they cen't establish the chain of
evidence, tHe tape should be disallowed. |

JAnd I ha&e a copy of the P&E sheet showing thevofficer
signed it in, an Officer Manning. And the soliciter was
kind enough to inform me that he would not be available.

{Pause) o

THE COURT: All right. Go ahead.

MR. SULLIVAN: Well, Judge, I have the copy of the P&E
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10
sheet if there's no objection to it.

MR. ELLIS: No. |

. (Whereupon Court's exhibit 1 was marked)

MR. SULLIVAN: Thét's'the P&E sheet where it was signed
in by this Officer Manniﬁg: And it stated that he will not
be here to say that this is‘the tape that he received from
the Witness and turned into P&E. ‘And there's a break in the
chain of custody.

THE COURT: So your only missing link is the officer --
is the --- | -

MR. SULﬁIVAN: The officef who received it from --- .

THE COURT: So that's the only missing link?

MR. SULLIVAN: There'sinobodi else going to be here --
I gueSs they can get -somebody here to say they brought it.

/ THE COURT: No, I méan, -—

MR. SULLIVAN:_ Yeah, thaf‘s the ﬁissing link:

THE COURT: All right. 'SOliéitor.

MR. ELLIS: Your Honor, the State's poéition is this
video -- this;audio recording is not>a fungible object. So
as long as we have Mr. Chavis here, he was the pgrsoh that
éctua;lyvrecorded £he fape to séy that this is the
Conﬁérsétion that he had.with this befendant on‘that given.
day,'that chain of custody is not an issue in this case.
It's just like é vided.recoiding from a convenience store of

an armed robbery. Chain of custody just doéesn't come into
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play when you're not dealing with a fungible object.
THE COURT: All right. Mr. Sullivan, I'd have to

disagree with you and deny your motion. I'm looking at

State v. Williams, which says proof of chain of custody need

not negate all possibility of tampering, but must be
established a complete chain of evidence as far as
practicable. And I believe since theipersop who did the
tape is present to téstify, then I'1ll deny your motion.

MR. SULLIVAN: Thank you, Your Honor. 1I'd note that.
We expected that ruling. |

THE COURT: Sure.

MR. SULLIVAN: The next point would be this was, of

‘course, a criminal investigation. The tape was made by a

private citizen. Now, in South Carolina law and North

Caroliﬁa, but in South Carolina under statute 17-30-30

subsection (c), it is lawful for one party to -- one party

to a‘conve;satipn to record that conversation. But it has
in (c¢) that it is unlawful under that chapter for a person
not acting under the code of law.

And our position is that in this case Mr. Chavis was

the brother of the lady who worked -- I think that's the

11

relationship, and thought he could get the Defendant to talk

about the missing money. So he went on a Friday, which
would have been about the 22nd, 23rd and met with Officer

Manning, who was the lead officer, who is not available
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12
because I think I've explained he's in Virginia, and said
early Saturday morning, approximately 0400 hours I purchased

a-digital voice recorder hoping to ‘get Michael Bishop to

- talk about the theft for Detective Manning.

Now he met with Manning that Friday. We don't know
what he told him, how far he told him to go or if he was
acting at his direction. He made the tape on a Saturday and
went and turned'it in on Monday.

Now I have a series of cases from Google, believe it or
not, Wikipedia, and they all'discussAthis. But~if‘comes
down to was the -- how involved was the government. in haviné
this citizen do this action.‘ Now under Mr. Chavis' own
testimony he said he did it for Detective Manning. And the
cases -- usually it says a case by case situation where you
look at the totality of the circumstances, the officer's
involvement and whetﬁer or not it was done for private
interests outside of law enforcement.

In this case thereis a case, a U.S. case of Skinner

versus Railway‘Assbciation. I have a copy of that. But
\ . ) A

- what they say is if the government was passive, it's

admissible. If the government was involved to a certain
extent, encouraged it, then he becomes acting as their

agent. He is doing something in this taping that an officer

‘could not do.

And then I think we have the expectation of privacy.
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MATTHEW CHAVIS - DIRECT EXAMINATION BY MR. ELLIS 13
1 They're at a flea market. But if the officer went there,
2 and Mr. Bishép doesn't know him, we wouldn't have this
3 forty-five minute conversation. So I think the privacy part
4 comes in in the relationship between Mr. Bishop and knowing
55 this fellow. Did he have the expectation of privacy for
6 that conversation or did he know he was going to use it
7 against him in a court of léw, which is where we are today?
8 So my position would be that Mr. Chéﬁis was acting on
9  behalf of the Greenville Police Department in doing this

10 taping and turned it back in.

11 THE COURT: All right. Solicitor.
12 MR. ELLIS:  Your Honor, I'believe'at this time it might
13 be appropriate to call Mr. Chavis to the stand to briefly.
14 proffer some testimony about the circumstances ---
15 THE COURT: All right.
16 MR. ELLIS: --- surrounding that recording. Mr.
17 -~ Chavis.
18 MADAME CLERK: Sir, please come forward to be sworn in.
19 Place your left hand on the Bible énd raise your right,
20 please.
21 Matthew Chavis, being
22 duly sworn testified as follows;
23 MADAME CLERK: Thank you. You may be seafed. Sir, -
24 would you, please, state ydur name for the record.

25

MR. CHAVIS: Yes. Matthew Chavis.
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MADAME CLERK: Thank you.

Proffered Direct Examination by Mr. Ellis:

Q. Mr. Chavis, at some point in October 2010 did you learn
about a theft that occurred at Any Kind Check Cashing? .

A. Yes, I did.

Q. And at some point after you léarned about that theft

did you see this Defendant?:

A. Yes.
Q. Where did you see him?
A, I saw him -- the first time I saw him-was in Hickory,

North Carolina. It was on a Wednesday.

Q. Let's talk about that first time you saw him. Did he
talk about the_théft? |

A. Just a little bit.

Q. And after that conversation what did you do next?

" A. To the best of my knowledge I think I contacted -- I

think I called Greenville County and asked them -- well, I
was letting them know that he wasAin North Carolina, you
know, was there a warrant on him or something? And I told

-~ that might have been on a -- that might have been on a

Friday I talked with them and told them what was going on

with him.
And I think I -- I told them I think I can get him to
talk again. And I told them, I said, you know, I could get

a recording. He told me, he said, we can't -- we can't be



@

15

MATTHEW CHAVIS - DIRECT EXAMINATION BY MR. ELLIS 15
1 7 involved with that. You know,'if we, you know, we'd have to

2 have a sting to set him up. And so I told them, I said, you
3. know, I s;id, don't WOorry aboﬁt it, 1'1l gét him myself.

4 Q. And do yo@ remember if that was Officer Manning that

5 you were taiking to?

,(6 A. I don't recall - I don't\recall who I talked with on

7’ that Friday because I think that was a phone conversation, I
8 think. |
9 Q. Okay. But it wasn't this officer si;ting over there in
10 the corner?

I don't ——-

1 A.
12 Q. . Or Lieutenant Irick?
13 A. I don't think it was.
14 Q. Okay' After you -- so did that officer you talked to
15 tell you how to reéord\the conversation with the Defendant?
16 . A. No.
17 0. Did théy insfruct -- did that officér instfucﬁ you what
18 to_say when you were recording him? ’ ;
19. A. No, sir.
.20 Q. | That day you met -- so after that conversation you had
21 with fhe officer did you subsequénély see thé Defendant’
22 again?
23 A. Yes.
24 Q. .And when did you seé him?

25 A. I saw him on that Saturday.
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MATTHEW CHAVIS - DIRECT EXAMINATION BY MR. ELLIS : o 16

) 1 Q. And did he have a COnﬁerSation with you about the
2 theft? |
3 A. Yes, sir. We had -- we had‘about'forty—five‘minutes to
4 an hour of. ---
5 Q. Did you record thét conversation?
6 A. I reéorded -—1I started-myArecorder before he come up.
7 Q. 'When<you say you recorded, did you buy that recorder
8 with your own money? |
9 Al I did.
10 Q.. And where was that_—— where did that conversation take
11 place?
4 ‘ 12 A. It took place at ——.on Highway 161 in Kings Mountain,
<:> 13 North Carolina. -
V14 Q.‘ Is fhat_a>fleaAmarket?
15 A. Yes, sir.
16 Q. When you were talking to him were there other people
17 . around? | | |
i8 A. Yes,‘sir. It was, you know, customers.
19 Q. After you recorded that conversation what did you do
20 with &he recordiné?
21 A. | After I -- T tbbk it to -- I brought it to~Greenville
22 -- I think it was Greenville County, I think. I don't think
23 it was the city. It might have been. I think I brought it
24  -- I brought it right off of McGee Street; ‘ k
25 Q. Did you give it to a police éfficer?A



MATTHEW CHAVIS - DIRECT EXAMINATION BY MR. ELLIS 17
1 A. I did. I took it inside and showed them what I had.
2 And, you know, they listened to it and made a -- they made a
3 recording of it right thén and said that they woula use it
4 for evidence if they ~- if itvcaﬁe to that. ‘
5 Q.‘ I'm going‘to show you what's been markedlas State's
6 exhibit number 1. And I would like fdr you to fell me if
7 you recognize this.item.
8 A. Yes, sir. That's where.I initialed it. .
9 Q. Is that the CD of the conversation that you had?
10 A. Yes, sir. That's the CD -- that's the CD théy recorded
11 on at the police department.
12 0. And I understand that CD is not on the recording device
13 that you used, is that correct? So I don't have‘the
14 recording device, I have a éopy or CD?
15 A Yes, sir. I have the original.
16 Q And so -- and have you listened to that CD?
17 A. Yes, sir.
18 Q‘ And is that what it means by having your initials on
19 it?
20 A. Yes, sir.
21 Q; And is that conversation on the CD the same recordihg
22 that you recorded that mdrning in the flea market?
23 A. fes, sir.
24 Q. . Thank you, Mr. Chavis. Please answer any questions Mr.

25

Sullivan has.

17
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THE COURT: Mr. Sullivan.

MR. SULLIVAN: Yeah, just a few.

Proffered Cross Examination by Mr. Sullivan:

Q. Mr. Chavis, are you related to Cathy Smalley? Are you
A. Yes, sir.

0. ~-— related fo -- how are you related to Cathy?

A, That's -- sister.

Q. - And how is Michael Bishop, the Defendant, related to
her?

A. I think they were dating or ~---

Q. Okay. You‘knew them?

A. Sir?

Q. - You knew them? You knew Michael and Cathy?
A. feah - yes, I knew him. ‘ /

Q. Were you involved %n the business?

A. No.

Q. Now at the time you went to see or you talked to

Detective Ménning,were there any warrants out for Michael
Bishop in this case?
A. Right, because I knew -— I knew they had called -— I

knew they had called the cops on him before about ---

Q. But were there any warrants based on what they knew at
/ _

that time? -

A. Based on what Who knew?
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MATTHEW CHAVIS - CROSS EXAMINATION BY MR. SULLIVAN 19

1 Q. Before they got this tape were there any warrants for
2 Michael in this alleged crime for taking the money?

3 A. Yeah, I did ask that.

4 Q. Do you know if fhere were any warrants at.the time you
5 made the tape?

6 A. No, I did not.

7 Q. There were no warrants?

8 A. Oh, I don't know.

9 Q. And‘yoﬁ brought the tape -- I have your statement here.
10 I'm not trying to trick you. The highlighted part, if you
11 would read -- that's from your statement. If you'd read»thé

12 highlighted part.

13 A My glasses -- I didn't bring my glasses.
14 Q. Let me read it and see if that's what -- since you
15 don't have your glasées. It's a statement that you gave.

16 It says that. early Saturday morning at approximately 0400
17 hours I purchased a digital tape recorder hoping to get
18 Michael Bishop to talk about the theft for Detective

lé Manning. Is this your statement?

20 A. That is my statement. B signed it.

21 Q. Now if Detéctive Manning -- if you knew ahead of time
22 that he would not use your recording, would you have made
23 it? If the police said we're not going to use it, would you

24 have gone and made the tape?

25 A. Yeah, because I' wanted to prove that he done it.
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MATTHEW CHAVIS - CROSS EXAMINATION BY MR. SULLIVAN 20

Q. What if the police said they wouldn't use it?

A. Well,-I mean, I‘still’had him saying that he done it.
I mean, I --- ‘ |

Q. What would you do with that? - -

A. I would have took it to ﬁy mom's and said, look a here,
he admittedgto doing it.

Q Then'what would she ao?

A You'd héve to ask her.

Q. So you were going to tape this no ﬁatter what?

A I was going to tape it no matter what.

Q Then why- did you go to the pélice officer and ask him

how to do it?

A. Because I knew he had~committéd a crime.

Q. You used the word sting operation.

A. Because I knew he had committed a crime.

Q. But you knew it was a sting -- it was a sting
operaticn.

A. No, no, that's what the police does. I don't know, I

mean, that ain't what I did. I recorded him.

Q. You recorded if and went back to the police?
A. I did take it to the police department.

Q. As part of a sting operation?

A. Well, you calling it aAsting, I'm not.

Q. That's what you said a minute ago.

A, A .

No, I said that's what they do. 1If that was the only
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MATTHEW CHAVIS - CROSS EXAMINATION BY MR. SULLIVAN 21
1 way they could do it was a sting.
2 Q. It was a sting operation.
3 A. No, they could do it as a sting.
4 Q. ‘And you were part of the sting.
\ 5 A. The only way I could -- the only way I could héve done
6 it was to record it and take it to thémf
7 Q. ‘As part of the sting ---
8 A. No, I don't work for the police éepartment, éir.
9 Q. I understand.
10 A. Okay.
11 Q. Have you ever done anything with the police department
J
12 in the past?
13 Af Not that I fecall.
14 MR. SULLIVAN: Nothing further, Your Honor.
15 MR. ﬁLLIS: Nothing further, Your Honor.
16 THE COURT; All right. Step down.
17 A. All right. Thank you.
18 IHE COURT: All right. Anything else?
19 MR. ELLIS: ;No other witnessés, Your Honor. I do have
20 my arguments-to make at the ——-—
51‘ THE COURT: All iight.
22 ‘MR. ELLIS: - app;opriate time. .
'23 THE COURT: ’Go.ahead.
24 MR. ELLIS: Thank ?ou, You; Honor. Fifst of all and
25 fofemost,‘éo be a Foufth Amendment violation we have to have



22

10
11

12

13

14

15

16

17
18
19
20
21
22
23
24

25

22
a State action. It's cleé; from Mr. Cﬁavis'.testimony that
it wés not State action. Moreover, the police officer that
h¢ spoke to specifically told~himvthat the police’?ffi;er
could not be involved or they wQuld have to éet up'a sting
operation. So there's no State action in this case. So
there's no,standing to object under the Fourth Amendment.

Even if there was State action, Your Honor, there's no
reascnable~exbectation of privacy. They;re in a public
place. They're in a flea market, ﬁeople walking around as
you heard from the tesfimony.

And the South Cardlina Supreme Court and the United
Stétes Supreme‘Court{ clear, that,tp exclude the'evidencé
there must be a reasohable expecta£ion of privacy. - And
they're in a public place. Anyone walking by could have
walked by with a,recorder.and recorded‘the conversation.

Finally, the underlying action is no different. Even
if the officers had been directly involved, thisAis no
different than a wiring of a CI. As long as one party knows
that there's a recording taking place,’itfs'not an unlawful
action. |

So to suﬁmarize, Yéﬁr Honor, there's no standing -
because there's no State action. And even if you did pave
State action, théreﬂs no Fourth Amendment violation because
there's no‘reasonable expectation of privacy. Thank you,

Your Honor.
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THE COURT: Anything further, Mr. Sullivan?
MR. SULLIVA&E Judge, I think that anybody can tape
this -- nobody's going to walk by and start talking to this

‘man about a robbery, nobody knows that it was done. The

specific purpose was aiding Detective Manning.

When you listen to the tape with other people there,

- there's no conversation about the alleged taking of the

money. They're stopping, haggle over prices, make a sale at
thevflea market, when that person. leaves, then they continue
the conversation. " “

My position is he did act as an‘agent of the police.
And in that case -- in order to wire somebody there had to
be control over it, They caﬁ't just send -anybody out fhere.
A CI means you'&e got a reliable person, you've got
information from them before, they've proved reliable in the
past and they produce it. They don't have that in this
case. This guy walks in as a complete stranger. They'don't
know him.

-THE COURT: 1I'll have to disagree with you.

MR. SULLIVAN: Thank you, Your Honor. Note that I‘
disagree with your ruling.

THE COURT: Anything further?

MR. ELLIS: Your Honor, as we discussed in chambers,
Mr. Sullivan and I have agreed to redactigns ofAthe tape.

The tape itself is not redacted, but I'm going to be there



24

&

O

10
11
12
13
14

15

16
17

18

19

20

21

22

23
24

25

24

and I'm going to start it at the time that Mr. Sullivan and

I agreed on and stop it at the time that Mr. Sullivan and I

-———

\

THE COURT: All right. That's good. All right. We
need to get us a jury. All right. Bring them up. Mr.
Sulli%an, you have a list of yoﬁr witnesses?.

MR. SULﬁIVAN: - The only witneés I'd have potentially
would be --- V

THE COURT: Qkay.

MR. SULLIVAN: We were dispussing that now, at the
point in time, we'll have to make that decision. |

(Pause)

(Whereupon the jury panel entered the courtroom at
10:38 am) U

THE COURT: Ladies and gentlemen, if'I could have your
attentién. At this time weAwill select’a jury in the case
of the State‘égainst Michael Robert Bishop. He is indicted
for grand larceny.

The ‘indictment alleges that on or about October 2nd,
2010 he feloniously took and carried away the personal
property of Any Kind Checks; which is alleged to be more
than teﬁ thousand dollars and withnthe intént to deprive the
owner permanently of that propertyvor tha£ money.

Now potential witnesses in the. case will be Officer

Stephen A. Brown, Matthew ChaVis; Detective Edward Frick --
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Edward F. Frick [siq], Bétty Sease and Cathy Smalley. Now,
Mr. Bishop, would you stand up and turn around and face the
jury panel for ﬁe a moment, please, sir.
(Pause)

THE COURT: Thank you. You can be seated. I would

" inquire at this time if any member of the jury panel is

related by blood or marriage or connected by employment to
the Defendant or to any potential witness in the case, are

you sensible or aware of any bias or any prejudice with

respect to the Defendant, to the State or to the subject-

matter of the éase, that being an alleged grand larceny,vdr
do you know any reason why you could not give this Defendént
and the State a fair and impartial trial based on the law'
énd evidence to be presented in the case? If so, would you
please stand and give me your name. Your name, sSir.

JUROR: John Bishop.

THE COURT: All right, Mr. Bishop.

MR. BISHOP: Is\this the Michael Bishop from
Spartanburg?

MR. SULLIVAN: It is.

MR. BISHOP: I am his cousin.

THE COURT: You are his cousin?

MR. BISHOP: Yes, sir.

THE COURT: Thank you, sir. I wquld not place you on

this case. 1 appreciate you telling me that.

7

v’ .
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Now, do I have any member of the panel who has any
connection; family, business, 5ocial or otherwise with Walt
Wilkins, the Solicitor, or any member of his staff,
including Sloan Ellis, who is handling this case, or with

. ¢
law enforcement, whether that be Federal, State, County or

Municipalg If so, wbuld you:§lease stand and give me your
name.

(No Response)

THE COURT: Do I have any member of the panel who is a
client now or formerly of Mr. Sullivaﬁ? If so, would you
please stand and give me your name. Tim Sullivan.

(No Response)

THE COURT: Do I have any member of the panel who's
been the victim of a crime like the alleged crime in this
case? If so, would you pleasé stand and give me your name.

(No Response)

THE COURT: All right. Strikes are five for the State,

ten for the Defendant. Ladies and gentlemen, when your name

is called, .I'll ask that you please come forward to this

podium up front, turn around, face counsel and await further

instructions. Thank you.

MADAME CLERK: Additionally, bring any personal
belbngings.with yoﬁ should you be struck for the jury.
Juror number 179, Bobby Taylor.

(Whereupon Bobby Taylor, a white male, came forward)
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MR. ELLIS: Please excuse Mr. Taylor from the trial of
this case.

M@DAME CLERK: Thank ydu. You may be seated. You're
excused in the trial of this case. ‘Juror numbér 32, Shannon
Campbell.

(Whereupon Shannon Campbell, a white female, came
forward) N |

MR. ELLIS: Please present Mé. Campbell.

MADAME CLERK: Thank you. What says the Defendant?

MR. SULLIVAN: Swear the jurof.

MADAME CLERK: Thank you. You may be seated in the ,
jury box. Juror number 158, Christopher Sammons.

' (Whereupon Christopher Sammohs, a white male, came
forward)

MR. ELLIS: 'Please present Mr. Sammons.

MR.‘SULLIVAN: Swear the juror, please.

MADAME CLERK: Thank you. You may be seated in the
jury box. Juror number 202, Terri Wheat.

(Whereupon Terri Wheat, a white female, came forward)

MR. ELLIS: Please present Ms. Wheat.

MADAME CLERK: Thank you.

MR. SULLIVAN: Swear the juror, please.

MADAME CLERK: Thank you. You may be seated in the
jury box. Juror number 38, Robert Chatham.

(Whereupon Robert Chatham, a white male, came forward)
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MADAME, CLERK

28

Please present Mr. Chatham.

: Thank you.

MR. SULLIVAN: Excuse him in this case, please, ma'am.

MADAME CLERK
excused from the
Alissa Andrews.

(Whereupon A
forward)

~ MR. ELLIS:

MADAME CLERK

MR. SULLIVAN:

: Thank you. ‘You may be seated. You're

trial of this case. Juror number. 197,
lissa Andrews, a white female, came
Please present Ms. Andrews.

: Thank you.

What number was that, ma'am?

MADAME CLERK: 197.

MR. SULLIVAN:

MADAME CLERK:

Swear the juror.

Thank you. You may be seated in the

jury box. Juror number 86, Annmarie Higgins.

(Whereupon A
forward)

MR. ELLIS:
MADAME CLERK
'MR. SULLIVAN
MADAME CLERK

excused from the

Amanda Link.

nnmarie Higgins, a white female, came

Please present Ms. Higgins.
:  Thank you. ’
: Excuse Ms. Higgins, please.

: Thank you. You may be seated. You're

trial of this case. Juror number 111,

(Whereupon Amanda Link, a white female, came forward)

MR. ELLIS:

Please present Ms. Link.
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MADAME CLERK: Thank you.
MR.'SULLIVAN: Swear the juror, please.
MADAME CLERK: Thank ‘'you. You may be seated in the

box. Juror number 110, Amy Li. -

(Whereupon Amy Li, an Asian female, came forward)

MR. ELLIS: Please present Ms. Li.

'MADAME CLERK: Thank you.

'‘MR. SULLIVAN: Swear the juror, please.

jury

jury

MADAME CLEﬁK:' Thank you. You may b¢ seated %n the
box. Juror number 70, Seth Fleury.

(Whereupon- Seth Fleury, a white male, came forward)
MR. ELLIS: Please present Mr. Fleury.

MADAME CLERK: Thank you.

MR. SULLIVAN: Swear the juror, please.

MADAME CLERK: Thank you. You may be seated in the
box. "Juror number 12, Henry Betsch.

(Whereupon Henry Betsch, a white male, came forward)

MR. ELLIS: Please excuse Mr. Betsch.

MADAME CLERK: Thank you. You may be seated. You're

excused from the trial of this case. Juror number 169,

Randolph Smith.

29

29

(Whereupon Randolph Smith, a black malé, came forward)r

\

MR. ELLIS: Please present Mr. Smith.
MADAME CLERK: Thank you.

MR. SULLIVAN: Swear the juror, please.
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MADAME CLERK: Thank you. You may be seated in the

jury box. Juror number 10, Samuel Beason.

(Whereupon Samuel -Beason, a white male, came forward)

MR. ELLIS: Please present Mr. Beason.

MR. SULLIVAN: Please:excuse Mr. Beason in this matter.

MADAME CLERK: Thank you. You may be seated. You're

excused from the trial of this case.

Arritt.

Juror number 5, Lucy

(Whereupon Lucy Arritt, other female, came forward)

MR. ELLIS: Please present Ms. Arritt.

MR. SULLIVAN: Swear the juror,.-please.

MADAME CLERK: Thank you. You may be seated in the

jury box. Juror number 163, Sherry Sénn.

(Whereupon Sherry Senn, a white female, came forward)

MR. ELLIS: Please present Ms. Senn:

MR. SULLIVAN: Excuse the juror in this matter, please.

MADAME CLERK: Thank ybu. You may be seated. You're

excused from the trial of this case.

Binns.

Juror number 199, Rosa

(Whereupon Rosa Binns, a white female, came forward)

MR. ELLIS: Please present Ms. Binns.

MADAME CLERK: Thank you..

MR. SULLIVAN: Excuse Ms. Binns in this matter.

MADAME CLERK: Thank you. You may be seated. You're

excused from the trial of this case.

Juror number- 41, Pauia
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Church. .

(Whéreupon Paula Church, é white female, came forward)

MR. ELLIS: Please present Ms. Church.

MADAME CLERK: Thank you. |

MR. SULLIVAN: Excuse Ms. Church, please.

MADAME CLERK; Thank you. You may be seated. You're
excused fromrthe trial of this case. Juror number 31, Julie
Camp. |
‘ (Whereupon}Julie'Camp, a white female, came forward)
‘ MR. ELLIS: Please present Ms. Camp.

MADAME CLERK: .Thank you.
MR. SULLIVAN: .Excuse Ms. Camp, please.

MADAME CLERK: Thank you. You may be seated. You're
excused from the trial of this case. Juror number 195,
Robin Zarate.

(Whereupon Robin Zafate, a white female, came forward)

MR. ELLIS: Please present Ms. ZarateQ

MADAME CLERK: Thank you.

MR. SULLiVAﬁ: Swear the juror, please.

MADAME CLERK: Thank you. You may be seated/in the
jury box. Juror number 167, Hayley Randolph or ééndolph.

(Whereupon Hayley  Pandolph, a white female, came
forward) |

MR. ELLIS: Please present the juror.

MADAME CLERK: Thank you.
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MR. SULLIVAN: Excuse her from this matter.

MADAME CLERK: Thank you. You may be seated. You're
excused from-the trial of this case. Juror number 113,
Nancy‘Loﬁg.

(Whereupon Nancy Long, é whiéé'femaie, came forward)

MR. ELLIS: Please present Ms. Long.

MADAME CLERK: Thank you.

MR. SULLIVAN: Excuse her in this matter, please.

MADAME CLERK: Thank yoﬁ. You may be seatéd. You're
excused in the trial of this case. Jurér number 58, James
Dobson.

(Whereupon Jaﬁes Doﬁson, a black male, came forward)

MR. ELLIS: Please present Mr. DoBson.

MADAME CLERK: Thank you;

MR. SULLIVAN: Swear the-jurér, please.

MADAME CLERK: Thank you. Yéu may be seated in the.
jury box. Juror number 201, Joshué Turner.

(Whereupon Joshua Turner, a white male, came fqrward)

MR. ELLIS: Please pfésent Mr. Turner.

MADAME CLERK: . Thank you. \

MR. SULLIVAN: Swear the juror, please.

MADAME CLERK: Thank yéu.' You may be seated in the
jury bbxf

THE COUkT: Mr; Turnei, take this -- Mr. Turner, take

this first seat and serve as foreman for me, please,

sir.

32
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All fight., One'alternate. One for the State, two for the
Defense.

MADAME CLERK: Juror number 203, Danny Williams.

(Whereupon Danny Williams, arwhite-male, came forward)

MR. ELLIS: Please excuse Mr. Williams.

MAQAME CLERK: Thank you. You may be seated. You're
excused from the trial of this case. Juror number 114,
Victoria Lucking. a

(Whereupon Victoria Lﬁcking, a white fémale, came
forward)

MR. ELLIS:  Please present Ms. Lucking.

MADAME CLERK: Thank you.

MR. SULLIVAN: Excuse Ms. Lucking, please.

MADAME CLERK: - Thank you. You may be seated. You're
excused from the trial of thié case. Juror number 63,
Phillip Elliott.

(Whereupon Phillip Elliott, a white male, came forward)

- MR. ELLIS: Please present Mr. Elliott.

MADAME CLERK:‘ Thank yog.

MR. SULLIVAN: Swear the juror, please.

MADAME CiERK: Thankyyou. You may be seated in the
jury box.’

THE COURT: Now, I need the balance of the panel to, :
report back downstairs to the jury assembly room. Thank you

very much.
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(Whéreupon.the remaining jurors-exited the courtroom)
THE COURT: Okay. Swear the jury, please.

MADAME CLERK: Yes, Your Honor. Would you please stand

. up and raise your right hand. The respcnse to the oath is I

will. You shall well and truly try the case 2012-GS-23-
5048; Michael Robert Bishop,vindicted for grand larceny and
‘a true verdict rendered according to the law and the J
evidence so help you God?

THE JURY: I will. .

MADAME CLERK: Thank you. You may be seated.

THE COURT: Ladies and gentlemen, I'll give you a .

" recess before we start this case. . While on recess do not

talk about it. You don't_discusF the facts of this case
auntil you've heard all of the teétimony, been given the
arguments by the attorneys and my charge on the law. So if
you'll be at ease and follow the bailiff, we'll start.
shortly. Thank you. |
(Whereupon the jury exited the courtroom at 10:57 am)
THE COURT: All right. We'll take a short recess.
MR. ELLIS: Thank you, Your Honor.
MR. SULLEVAN: Thank you, Judge.
‘(Whereupon court was in recess at 10:57 am)
(Wﬁe;eupon court reconvened at 11:12 am)

THE COURT: All right. You want to make brief

statements to the jury.
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MR. ELLIS: Thank you, Your Honor.

THE COURT: ‘All right. Bring them on, please. Now,
all cell phones off. If they're not, they're going to be
confiscated.

"(Whereupon the jury entered the courtroom at 11:15 am)

THE COURT: All right. Solicitor, brief opening
statements.

MR. ELLIS: Thank you, Your Honor. Mr. Sullivan. I
stuck my hand in the VCR and there was 'no tape. Ladies and
éeﬁtlemeh, as yoﬁ listen to the testimony today, those words
are going to become.critically important to you. So
remember that as we go forward.

My name is Sloan Ellis. And this is my paralegal,

Cathy Raines. We represent the State. And in that capacity

"it's our burden to prove to you beyond a reasonable doubt

that the Defendant committed the crime of grand larceny.

Beyond a reasonable doubt doesn't mean beyond ail doubt
or beyond a shadow of a doubt. It simply means that we
offer proof which leéves you firmly convinced of the
Defendant's guilt.

‘This is a very Straightforward case. The evidehce will
show that this Defendant was visiting a friend of his that
was working at Any Kind Checking Cashing on South
Pleasantburg Drive in Greenville. His friend let him wait

in the back room near the safe while_éhe was working the



36

J

1-

2

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

OPENING STATEMENTS - MR. SULLIVAN ' 36

front, counter.

While she was distracted he tookkthirty—two thousand
dollars in cash out of the safe and left wi£hout telling
her. Sometime later she discpvered that the cash was
missing. And:the evidence will show how investigators were
able to determine that this Defendant, in fact, took the
money. |

While you're listening fé the testimony today it's
important to remember that this is this Defendant's day in
court and no one else's. You're here to determine whether
he committed the crime of grand larceny.

You didn't leave your cqmmoﬁ sense and‘good judgment at
the door of the courthouse when you walkediinlthis morning.
Use that coﬁmon éense_énd gqod judgment, listen to the facts

as you hear them from the wifhess stand and apply those

~facts to the law that the Judge will give you at the end of

the case. And at the end of all the testimohy I'm going to
come back .and talk to you about what we've heard and ask
that yourfind this Défendént guilty. Thank you.

THE COURT: Mr. Sullivan. |

MR. SULLIVAN: May it please the Court. Mr. Ellis, Ms.
Raines. I'm Tim.Sullivan. I'm défending Michael. Let me
get something out of'the way, this, don't worry about it.
This is -- I‘didn’t get hurt, it doesn't hurt.- It's some

medicine I'm putting on it for a doctor. So forget the
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problem with my head. Let's talk abéut the problem we have
here.

I;m going to6 make a funny statement, but it's true.
You're\going to hear different people talking about it,
you're here to find the truth,lfind the verdict that speaks
the truth and this type thing.

First of all you have to remember that riéht now you
don't know who did this. Mr. Bishop is accused, but he is
presumed innocent. Now at the end of the day you may not
know who did it. We may never know. Your job is to find
out if they cén prove he did it./

You have to listen to fhe State's case. Can they put
up enough evidence to convince you beyond a reasonable doubt
that he did it? Now if they”can‘t, you may think he may
have done it, he probably did it, I'm not sure, you)have to
find him innocent.

So you'ré not heré ~- when you walk ouﬁ, nc matter what
yéu say today, they may prove.beyond a doubt that you think
he did it, but you still may not know the truth. So to
think'you're going to walk out here and say I know for sure
what happened, that ain't going to happen.

So that's what you want to keep in mind. You're here
to .test théir case. This is a test of the State's case;

Can they prove to you enough where you think he did it?

Thank you.
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1 THE COURT: All right. Solicitor.
2 MR. ELLIS: Thank you, Your Honor. The State calls
3 Officer Stephen Brown to the stand.
4 MADAME CLERK: Officer, if you'd come forward to the
5 sfand. Pleaseqplace your left hand on the Bible and raise
6 your right.
7 Stephen Brown, being dﬁly
8 sworn testified as follows;
9 MADAM? CLERK: Thank you. You may be seated. Would
- 10 you, please, state your name for the record.
11 MR. BROWN: Stephen Brown.
12 ' MADAME CLERK:' Thank you.
13 Direct Examination by Mr. Ellis:
14 Q. Officer Brown, where are you emplcoyed?
15 A. Greenville City Police Department.
16 Q. . And_what do you do there?
17 . I work in the wérrant division‘aiongside with U.S.
18 marshals. |
19 Q. And what did you do there -- were you employed there
20 back in'October of 20102 |
21 A. Yes.
22 Q. What was your job at that point?
23 A. I Qas a regular beat officer, which means I responded
24‘ to calls that camé in for service.
25 Q. Were you working on October 4th, 20107
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| A Yes.
2 Q. As a regular béat officer? :
3 A. Yes.
4 Q Did you get a call to respond to 298 South Pleasantburg
5 Drive that day?
6 A.  Yes, I did.
7 Q. What was the natﬁre of that call?
8 A. It was in reference to a grand larceny at Any Kind of
9 Checks, which is 298 South Pleasantburg Drive.
10 Q. And is that in Gresnville County?
11 A. Yes.
12 Q. What did you do when you arrived at that location?
13 A. I spoke with the complainant, who I believe is the
14 owner of the business, Ms. Betty Sease.
15 Q. And did Ms. Sease tell you what happened?
16 A. She explained to me that ---
f7 .Q. Wiﬁhout going into what she said did she tell you.about
18 what happened that day?
19 A. Yes.
20 Q. Or about what she discovered?
21 A. Yes.
22 0. ‘At some point were detectives from the pélice
23 depaftment also called out to the scene?
24 A. Yes.
25 Q. Why wére those detect%ves calléd?
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1 A. Detectives were called because there was a large amount
2 Of cash missing from the safe.in the back of the room.

3 Q. Did someone from Greenville County Forensics also come
94 to the scene?

5 A. Yes.

6 Q. And after you spoke with Ms. Sease and waiting on the

7 detectives and the forensics'division to get there did you

8 do anything else with this case?

9 A. No.

10 Q. Thank you. Please answer any questions Mr. Sullivan
11 has.

12 Cross Examination by Mr. Sullivan:

13 Q. I have just a few, bfficer Brown. This incident

14 happenéd on a Saturday on October 2nd?

15 A. fes. » .

16 Q. And you went there on October the 4th, a Monday?

17 A. Correct. |

18 Q. Can you tell me what time you got there? I can't {—
19 I'm not good on military tiﬁe.

20 A. My report says I arrived at 10:00.

21 Q. 10:00, okay. -And Ms. Sease was: there?

22 A. Yes.

23 Q.l That's the owner?

i4 A. Yes.

Q. And how was Cathy Smalley involved?

25
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1 A. She was in -- Cathy Smalley was an employee of the

2  business and told me that she had been working there on the
3 day of October 2nd, the day the incident occurred.

4 Q. Did she say that Mr. Bishop was there? |

5 A. She had told me Mr. Bishop was there on October 2nd as
6 well.

7 Q. And how about the fellow named HowafdlMilliken? Did

8 she say he came in?

9 A. Yes.

10 Q. Now in her talking with you did she tell you that she

11 did not know if Mr. Bishop took the money or not? That he

12 was there and left,lis that correct?

13 A. . That's correct. She toid,me she dia'not know if he

14 took the money.

15 Q. Did she also tell you that she was not aware of how he
16 got there, ié that correct?

17 A. That's correct.

18 Q. Aﬁd so that was the end of your matter with -- in tﬁis
19 case? |

20. A. Yesp

21 MR. SULLIVAN: I have nothing further, Your Honor.A

22 THE éOURT: .fhank you.

23 MR. ELLIS: Nothing further from the State.

24 THE COURT: Thank you. You can steprdown.

25

MR. SULLIVAN: He can be excused if he has other duties

~
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to attend to.

THE COURT: All right.

MR. ELLIS: The State calls Sergeant Edward Irick to
the stand. |

- MADAME CLERK: Defective, please come forward to be
sworn.

Edward Irick, being duly

sworn testifiea as follows; |

MADAME CLERK: Thank you.‘ You may be seated. Would
you, .please, sfate your name fo? the record.

MR. IRICK: Edward Irick. |

MADAME CLERK: Thank you.
Direct Examination by Mr. Ellis:
Sergeant Irick, where are you empldyed?
City of Greénville Police Department.
And what do you d;‘there?
Currently I'm a sergeant over the Crime Response Teém}

And what does that-meén? )

- OB I - &

I supervise a group of four officers who work
specifically with the community to breach a gap between the
community and the police department. And we specialize in

combating property crimes.

Q. Were you working at the police department on October
4th, 20102
A. I was.
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1 Q. What were your job responsibilities at that time?
2 A. At that time I was a deteétive in the Criminal
3 'Investigations Division as a property crimes detective.
4 Q. And what does that mean?
5 A. We specifically investigate all property crimes, grand
6 lareenies, éuto breakings, burglaries, anything that
7 involves the téking of anothér's property.
8 Q. Did you- respond to the call about the theft from Any
9 Kind Checks on Sou£h Pleasantburg on --- |
10 A. I did.
11 Q. —-—— QOctober 4th?
12 A. I did.
13 Q. Was another detective working with you at the time?
14 A. Yes.
15 Q. Who was that dgtective?
16 A. Detective Brendan Manning. /
17 Q. Is he ;till with the police department?
18 A. No, he's left the police department.
19 Q. What does he do now?
20 A. He's currently a loss prevention manager in a
21 department store in central Virginia. |
22 Q. What did you and Detective Manning do when you arrived
23 at the check -- Any Kind Check Cashing?
24 - A. . We spoke with Officer Brown to get ihe>kind of |
25 preliminary report from him to find out what he'd gathered.
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1 Thén we spoke to all the witﬁesses, the owner of the
2 business as well as Ms. Smalley.
3 Q. And was the Forénsiqs Division called out to the scene
4 while you Qere tﬁere? |
5 A. They were.
6 Q. Why was that?
7 A. Any time~y§u have a larée.—— any time you havé a crime
8 scene and we look at a crime scene to determine whether or
9 nét we believe forensics needs to be called for fingerprints
10 or the collection of evidence, in this case, dealing with
11 the theft of thirty-two thousand dollars, we-let Forensics
12 Division make that call as to whether or not they have
13 anything fo process.
14 Q. What did you see the forensics officers doing ‘that aay
15 at the scene?
16 A. They came to jﬁst kind of assess the scene and to see
17 if they could collect any latent fingérprints from the area
18 where the money was téken. o |
19 Q. Based on YOur knowledge of the inéestigation were any

- 20 prints collected or compéred or matched to anyoné?

21 'A. No prints were matched. -

22 Q. Did you try to locate thé Defendan£ at some point?

23 A. We dld. In the day subsequent of the initial

24 investigation myself and Detective Manning drove out to

25 Spartanburg and we ended up making contact with Mr. Bishop's
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‘mother, I believe. And we spoke to her about the

whereabouts of hér son, advised her that we'd like to get in

contact with her sori and speak with him about this
investigation. And she said that she hadn't heard from him,

hadn't seen him.

Q. What happened next in the investigation?

A. From:that poiﬁt on Detective Manning was the lead
investigétor in this case. And he was notified by another
man, Mr. Chavis, who adviséd him that he had spoken with Mr.
Bi;hop in North Carolina, and Mr. Bishop had spoken about
the case openly with Mr. Chavis.

MR. SULLIVAN: Judge, I‘object. This is hearsay, what
Officer Manning said. - He did not have the conversation ---
THE COURT:‘AAll.right. I sustain the objection.

Instruct the jury to disregard his lést comment.
MR. ELLIS: Thank you, Your Honor.
Q. Detective or Sergeant, was Cathy Smalley ever charged
with a érime\in this case?
A. No, sir.
Q. Why not?
A. We didn't have any evidence to charge her, nothing'to
suggest that she actually committea the crime.
Q. Thank you,lSergeant. Please answer any questions Mr.

Sullivan may have.

~THE COURT: Mr. Sullivan.
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1 MR. SULLIVAN; ‘No questions of tﬂis witness, Your
2 Honor.
3 THE COURT; Thank yoﬁ, sir. You can step down.
4 MR. SULLIVAN: He can be excﬁséd if he's got éther
5 matters to attend to. |
6 THE COURT: Excuse me?
7 MR.. SUL#IVAN: He may be excused if he has other
8 matters ---
9 THE COURT: Thank you.
10 MR. SULLIV%N: -~-- to attend to.
11 MR. ELLIS; The State calls Catﬂy Smalley, Your Honor.
12 ' MAbAME CLERK:  Ms. Smalley, please come forward to be
13 sworn. -
14 Cathy Smalley Oliver,
15 being duly swofg testified as follows;
16 MADAME CLERK: Thank you. fou may be seated. And for
17 the récord,‘would'you, please, state your name. |
18 MS. OLIVER: Cathy Oliver.
19 MADAME CLERK: Thank you.
20 Direct Examination by Mr. Ellis:
21 Q. I believe I said Smalley. Has your name chanéed?
22 A. It was Smaliey and then it changed to Oliver.
23 Q. Ms. Oliver, do you knoﬁ the Defendant, Mr. Bishdp?
24 A. I do.
25 Q; How do you know him?
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He was a friend of the family. We grew up together in

the same neighborhood.

everything there, money orders, cashing checks.

0.
A.
0.

A.

Who was the owner of that company?

Ms. Betty .Sease.

"How do you know Ms. Sease?

Well, she's my birth mom, but she's not my mother.

mother died in 1997 of cancer.

0.

A.

Please explain that a little bit more.

I was adopted.

of

Q. Have you known him for a ldng time?

Al Yes, sir-.

Q. Were you just friends?

A. No.

0. Did you have a relationship with him?

A. I did.

Q. Were you_working at October -- on October 4th, 20107?
A. I was. |

Q.. Where were you working that day?

A. Any Kind Checks Cashed.

Q. Whét did you do there?

A. We cashed checks.

Q. Were you a cashier or a manager or what wié your job
title?

A. I guess you would>séy a clefk. We did a little bit

My
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1 Q. So how did you come to knoﬁ your birth mom?

2 A. Well, I felt like I wanted to know who she was. And we

3 did a lot of investigating. My first husband did. He

4 investigated and some other friends of the family and

5 located her. And that's how we found oﬁt.

6 Q. How did you .get the job at Any Kind Checks?

7 A. I had the one in Spartanburg first for her husband.

8 And then I got the.one in Greenville through her.

9 Q. I want'to talk about.the business location of Any Kind
10 éhecks and how it was laid out. Could you briefly tell the
.11 jury about the layout of the business, like if there was a |
12 front desk and if there wasjan,office. Can you describe
13 what it looked like on the inside? - |
14 A. ~°Okay. As you first walk in, it's a lobby. And then
15 there's like four windows -- on the right side there were
16 four windows like with bullet proof glass right there. And
17 that's where we cashed checks. ‘And we dtd money orders and
.18 teok payments, like Duke Power payments and phone payments
19 and euch. | |
20 And then5the§ had a wall that divided it:up halfway,
21 but you couldn't see on the other side unless you walked
22 eround,the wall. And that s where a cash register was and
23 some seatlng and the computers
24 And then you had another little department like -- not
25 avdepartment,'but a little -- off from there was a little
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office. And it's where the safe was, and a couch, and a

couple of desks and some exercise equipment that Ms. Sease

had there.

Q. Was there a large amount of money that was kept in the
safe?

A. There was.

Q. Please explain to the jury about how the money was

counted during theqdéy or at the end of the day and what the.
procedure was like, what you had to dQ.

A. We always counted it around the -- most of the time at
the eﬁd of thé day, but sometimes we did it in the middle of
the day like about -- like say 2:00 for her to take it to

the bank. But on weekends we usually did it at the end of

the day.

Q. While you -- during business hours was the safe locked
or unlocked?

A. Unlocked.

Q. Was there a security system in the business?

A. Well, I thought there was, but -- I thought there was

cameras and all. And I.always thought there was, but come

to find out, they wasn't hooked up.

- Q. What do you mean wasn't hooked up?

A. That's just what I was told, that théy were not

working. And I didn't know that til the police come out and

had asked that question.



50

CATHY SMALLEY OLIVER - DIRECT EXAMINATION BY MR. ELLIS 50
1 Q. I want to direct your attention to late September‘and
2 early October 2010. Were you married at that point?
3 A. I was.
4 Q. Wﬁo was your husband?'
5 A. Maurice Smalley. g
6 Q. And at some point shortly before October 2nd did you
7 have contact with this Defendant?
8 A. I did.
9 Q. At some point did you spend the. night with him?
10 A. I did: |
11 Q. Did you spend the night with him on that Friday night
12 before work on Saturday mornihg?
13 - A. Right, in Greenville.
14 Q. Did your husband know about that?
15 A. I think he probably suspected it, but, I mean, I didn't
16 ~~say anything to him.
17 Q. On that Saturday morning what did you do?
18 A. We got up and we went over to the store and went in and
19 unlocked the door, and he come in right behind me. 2nd I
20 went and set upAthe cash registér.
él Q. When you say he, are you‘télking about the Defendant?
22 A Yes, sir.
23 Q. Go ahead.
24 A And I went and set -- got the till out of the safe and
25 put it in the cash register ready for that day.
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1 Q. Do you remember about what time that would have been?
2 A. 9:00. |
3 0. So you said the Defendant was wiﬁh you, but were you
4 sﬁpposed to have anybody wifh you at the -- while you were
5 working?

6 A. Well, no, we wasn't supposed to have anybody with us,
7 but there was always occasions that people had other people
8 in there visiting with them at times.

9 Q. While you weére working that day, where was he?

10 A. He was sitting at the little table there -- behind the
11 registér there was a little table about, say, teﬁ feet away
12 there, but then he mcoved in there on the couch and;sat in-
13 there and watched TV in the little office at the very back
14 room.

15 And then he started laying down. He said he was going
16 to lay down, that he -- he didn't feel good. And that's

17 when he told me -- he asked me if I wanted ahyfhing from the
18 store, that he was going to get some Tums, that' his stomach
19 was hurting and he didn't feel good. And he left. And he
20 never come back. And I kept calling and calling, but never
21 got a response from him at all.

22 Q. Letvﬁe get back to when he was laying on the céuch and
23 in that back room. Where was he in reiationship to where
24 the safe was?

25 A. - Probably about twenty feet away.
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| 1 Q. And while you were working that day was that safe open
2 and unlocked?
3 A. .It was unlocked and it was just cracked open, yeah. It
- 4 wasn't fully open, but it was open.
5 Q. Do you see the person that was with you that day in the
6 store in the courtroom today?
7 A, I do.
8 Q. Where is he sitting?
9 A. Over here in the red\shirt.
10 (Whereupon the witness pointed to the Defendant)
11 Q. Was there also an accountant or a bookkeeper that
12 worked in the store?
13 A. He would come by periodically.
714 Q. He would -- what was that person's name?
15 A Howard.
16 Q Do you remember if Howard worked that day?
17 A. He was coming in to do some book-work, he said.
18 0 Hé said or did you see him?
19 A Yeah, I seen him. He sat in the back, at the desk back
20 in the-back. I don't know what he did, but he did spmé
21 book-work and come back out and sat for a minute and he
22 left.
23 Q. Is Howard still around?
24 A. No, sir. He's since died.
25

Q. Did waard ask anything about why the Defendant was



53

CATHY SMALLEY OLIVER - DIRECT EXAMINATION BY MR. ELLIS 53
| 1 there?
2 A. Yeah, he just asked me who he was. And I told him he
3 was my brother. And the only reason I did was because he
4 told me, just go ahead and say I'm your brother so that he
5 wouldn't quéstion anything else.
6 Q. ~So at some point after he left how did you realize or
7 did you find out that there was some money>missing?
8 A. When he didn't return, he didn't return for a certain
9 amount of time and I kept calling and calling just aéking
10 him where he was at and begging him to come back. And then
11 I went and looked andAthe monéy was gone. And, of course,
12 my heart dropped. And I couldn't understand why, I thought,
13 he was a so-called friend would do that to me, but ---
14 0. So ---
15 A. --- I've since leafned; you know, don't ---
16 Q. That's okay.
17 A. -—- don't' trust at all.
18 Q. ° So did you -- after you found that the mone? was
19 missing did you call Ms. Sease?
20 A. No, I didn't because at the time she had already said
21 they were goiﬁg out of town, it's what I understood, to
22 Anderson, where they currently live now.
23 Q. | Af the end of that day when you found out that money
24 was missing did you fill out the paperwork that you had tov
25

fill out every day?
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1 A. I tried to. ’ ' ~
v2 Q And did you make a note that/fhat money was missing?
3 A.. No, I didn't.
4 Q. Why not? \
5 A. Because I was terrified and scared to death on what to
6 do becausé I'd never been put in that position before. And
7 I was véry nervous over it. And I thought I would try to
8 cover it up and then come back in and try to tell her on
9 Mpnday. And I learned you don't try to coﬁef things up
10 because it -- it doesn't work. It never does. |
11 Q. So you talked about‘coming back in on Monday. Did you
12 work on Monday morning?
13 A. I did.
14 Q. What happened Monday morning? -
15 A. I was thére about ten minutes til nine on Monday. And
16 it was -- the store was already open. The other guy that
17 worked there waé already in thére. And I waited for her to
18 come so I could sit dowﬁ with her and tell her what happened
19 face-to-face.
20 Q. When you say her, do you mean Ms. Sease?
21 A.  Yes. |
22 Q. rAnd did you tell her when you got there?
23 . A. I did.
24 Q Whatlhappened'next?
25 A That's when she asked the guy that was in there to call
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-~ I think she said call Howard. I can't remember if it was
Howard or Clarence firétd and have them come over, that some
money has been taken from here.

Q. Did the poliée eventually get called?

A.. . They did.

Q. Did you talk to them when they were there?
A. I did.
Q. The first time you spoke with them were you completely

honest with the police?

A. No, I wasn't:
Q. What ---
Al Again, I was very, very scared to death.

Well, what were you not honest with them about?

B O

That I had stayed overnight with him there and that he

- come with me to the store first thing that morning.

Q. Why didn't you tell them the whole truth?
‘A. Because I was scared.
Q. After the money was taken did you ever see the

Defendant again?
A. I did.

Q. Do you remember Wﬁen -- approximately when that was and.
where it was?

A. I don't remember ekactly.whén. I remember going up to
the house. And I know that Matthew went up to the house,

too and knocked on the door to see if he was there. 'Come to



56

) CATHY SMALLEY OLIVER - DIRECT EXAMINATION BY MR. ELLIS ‘ . 56

[\\ 1 find ouf; I found out later he'd beén there the whole time,
2 I was told.
3 Q. Well, who is Matthew?
4 A. Well, he's Betty Sease's son.
5 Q. At some point after not seeing him at the house did you
6 actually see the Defendant and have a conversation with him? -
7 A. I did. I went back up there later on; probably within
8 three to four days later aﬁd he was -- happened to be there.
9 And I didn't know that at the time. He was standing there
10 fixing some breakfast at the oven .then.
11 Q. And did --- |
12 A. And he acted like nothing had really even happened.

<:> - 13 Q. Did he say anything to you about the theft that
14 occurred? .
15 A. _Yeah. I mentioned it to him. His mother was in there.
16 And I mentioned it to him. And all he said Qas, you kqu,

Al7 they didn't fealiy ﬂeed the money, yeah, I took it, yoﬁ

18 kﬁow, something tb that effect. : . -
19 Q. . Did he say what happened to the money?

20 A. Yeah. He said he -- he said he went toé a drug house,
21 he told mé. And he also told“me about fifteen thousand ~-- I
22 think it was fifteen thou§and of it getting stolen from him
23 while he'was out. And I'm éssuming at the drug house. I

24 dén't reﬁember'that riéﬁt off, but I knbw he told me at a

R 25 drug house.
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1 . Q. So let's --- :
2 A. Near -- somewhere off of Glendale Road, Fernwood,

.3 Glendale Road in Spartanburg.
4 Q. Well, iet's move‘a iittle bit forward in time now. At
5 some point did you. actually go with him to a flea market in
6 North Caroliné?
7 A. I did. Because I had to sell a lot of my stuff to try

. 8 to pay bills. And I thbught with him there he would tell me
9 what he did with the money exactly and why he did it.

10 Q. So. that's why you were hanging out with him that day?
11 A .I was tfying to find out.

12 Q; At the flea market that day did you seé Mr. Chavis?

13 A Yes. |

14 Q. ' Ms. Smalley, it's a little bit odd that you didn't tell
15 the police officer the whole truth at the very beginning

16 here and that you were hanging out with him after the theft.
17 A, Umn—-hum (affirmative).

18 Q. Were you'involved in this theft?

19 A. No, I was not.

20 Q. Did you purposély turn your back on the ‘Defendant to

21 allow him to take money but of the safe? |

22 A. . No. I was waiting on customers. I thought ﬁe was’just
23 laying there ana not thinking he would ever do that to me.
24 Q.  Did he give any of that money to you?

25 A. - No. \

]

57
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- 25

TN
1 1 Q. Thank you/ ma'amj Please answer any questions Mr.
2 ~Sullivén has for you.
3 THE COURT: Mr._Sullivan.
4 Cross ﬁxamination‘by Mr. Sullivan:
5 Q.\' If I mess up and say Ms. Smalley, that's how I've been
6 reading about you in the reports.
7 A. That's fine.
8 Q. You're Ms. Oliver.v And I'm not trying to embarrass you
9 by any means. .I just want to see what happened. Now, you
10 were married to a fellow named Mauriﬁe‘Smalley dufing this
11 time? |
o 12 A. -Right. Yes, sir. e
\“) 13 Q. How long had y'all been married?
14 A. Maybe about fourteen years at the time.
15 Q. You had worked -- you'd known Michael Bishop for a good
16 while? ]
17 A. All his 1life, um-hum (affirmative) .
18 Q. And did he actually Qofk with you in the Spartanburg
19 store? |
20 A. No.
21 Q. He'd ne&er been in the Spartanburg store?
22 A. He's been in there, but he's never worked there.
23 Q. .Did.he ever help you count money in Greeﬁville or in
- 24 Spartanburg? |
g « A. No.
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1 Q. You've never asked him, can you count money ---

2 A. No.

3 Q. Now, when the police first came out -- this supposedly

4 happened oniséturday ﬁhe 2nd, 1s that correct?

5 A. vCorrect.

6 Q. And you did your report on the 2nd. 1Is that a fair

7 copy of the ——.by Mr. Sloan?

8§ A. Yes, sir.

9 Q. Oka?. And what does this show? It says on the bottom
10 right, over or short. . Like are you short of moﬁey or too
“11 much money, something didn't balance. What does it say?
lé A. It says over and parentheses, short.

13 Q.. And then what's ---

14 A. if it was o&er or short it would always go onvthat
15 line. 4 :

16 Q. What do you have on that line?

17 MR. ELLIS: Your Honof, -—

18 A. Zero.

19 THE COURT: Hold on.

20 | MR. ELLIS: If Mr. Sullivan's going to ask her about
21 it, I'd ask that he go ahead and move that into evidence so
22 the jury can see what he's showing.

23 MR. SULLIVAN: TI'll ask it a different,way.

24 Q. On your report that day did you report any overages or
25 underage?

59
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1 A. No.

2 Q. You showed it ba%anced on Saturdéy?

3‘ A. No; I didn't show it balanced at all. I couldn't get

4 it to balance.

5 MR. SULLIVAN:' We'll have this marked,~Your Honor.

6 THE COURT: Any objection? |

7 MR. ELLIs: No, sir, YourAHonor;‘

8 MR. SULLIVAN:. I think he's got one, but’you‘can make

9 it mine. |

10 (Whereupon Defendant's exhibit 1 was marked and

11 admittedvinté evidence) | |

12 MR. SULLIVAN: I realize by doing this, Your Honor, I

13 have lost  the last argument.

14 _Q. Okay. Ms. Oliver, Pefendant's exhibit 1 would be a

15 daily account, of course} dated October the 2nd. And again
~ 16 at the bottom it's got over or short. And you say in that |

17 line it would show over or shortl What did it show on that

18 line at the end of that Saturday's business day?

19 A. Well, this is not tﬁe one f had done then.

20 Q. Well, this is ---

21 A. This is 10/2.

2. Q. That's the day this has happened. It's a Saturday,

23 right? -

24. A. | Yeah, but théy had to have gone back and refiguréd it

25

and fixed it.
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Q.

Well, who put this -- who put these figures down here

and who put this number here ---

“A.

Q
A.
Q
A
this

show

> o » oo » oo

'I don't —---

--— that's on there?

I don't know on that. I can't answer that.

So it wasn't your duty to report any money missing?
It was if I put it in the computer, but I didn't do
one or I Qould héve showed it.

Who dié this on Satu?day?

I was there on Saturday, but I didn't get anything to
up.

So it was ---

On Monday they went back and recounted everything, ---
But you ---

~-- the guy that was there and the —-—-

Who is the guy?

I can't think of his name. I wished I could, but I

can't think of his name that was there working with ---

Q.
A.

Q.

Well, this ---
-—- me then.

--- piece of paper then, it shows everything balances.

You have no idea how it came about?

A
Q.

A.

No, I don't.

Who would have figured this out?

61

61

Well, I would assume the guy that was there. And Betty
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Seéase had to have gone-back so they could figure out how
much was really missing.
Q. But how did they know something was missing unless they

had a sheet?

A. They would have to go back from the following day or

the following week to look at it.

Q. So you never —- you've never accounted the money?
A. - Right.

Q. How did you know something was missing?

A. Because it wasn't in the safe.

Did you note that down on this report?

Not oﬁ that repért, no. That would have been a
separate report.

Q. Do we have a copy'of that report? For that Saturday?
A.. Not to my knowledge unless they do. I don't know.

Q. Here's one for that Monday[ daily activity log, 10/4.
Do you recognize that?

A. Yeah, that's where they had done it on the computer and
figured out how much was missing.

Q. Okay.

MR. SULLIVAN: I'd like to have this marked;

THE COURT: Any objection?

MR. ELLIS: No, Your Honor.

MR. SULLIVAN: Number 2.

(Whereupon Defendant:s exhibit 2 was marked and

1
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admitted into evidence)

Qf Now, this is the one you say that from Saturday until
Monday nobody knew anything was missing?

A. Right.

Q. But then Moﬁday it shows up as -- puts that figure at
the bottom there? |

A. Yeéh. They redone all this, the paperﬁork. They had
to go-back through the notebook and do that.

Q. So ---

A, They were waiting to do -- they were doing that or in
the process while the police were on their way there.

Q. But who called the'police?

A. I'm not sure who called the police. It was either
Befty Sease or the guy that was there, but I'm sorry that I
can't think of his name right off.

Q. Did he work there?

A. Yes, he did.

Q. So that morning there were other people in the'bﬁsiness
before the police came?

A Yes.

Q. And on Saturday you're showing or somébody's showing
that everything's balanced at the end of the day and Mr.
Bishop had gone, he had not come back Saturday after about
3:00, had he?

A. No, he never come back at all.
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| 1 Q. So at the end of the day, what time do you close?
2 A. . Saturdays was at five.
3 Q. And this -- somebody did this report showing nothing
4 missing?
5 A. On the day they did that, but I didn't do that report.
6 Q. Okay. And then Monday between after he'd left and
7 Monday ﬁorning this money is missihg?
.8 A. Um-hum (affirmative).
9 Q. .And another guy could get in there, and you don't know
10 who he was?
11 A, I don't remember his name right ---
12 Q. And Ms. Sease could get in there, her business. How
13 about‘waard, the Howard Who's dead, could he get in there?
14 A. Yeah, they all had keys.
15 Q. Okay. Now, when you first talked to the police you
16 téll them Michael showed up éround 11:30 or twelve.
17 A. Um-hum (affirmative).
18 Q. Tha% you got there earlier and . opened up?
19 A. Right.
20 Q. And then Howard came in ---
21 A. Um-hum (affirmative).
22‘ 0. --- and you introduced Michael Bishop as your brother?
23 A. Yeah. That's what he told me. He said, just tell him
24 I'm your brother.
25

Q. He'd been there before, Michael had?
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A.
Q
A.
Q
A

Q.

Yeah.

He'd been in the business before?
Yeah.

How long had you worked there?
Off and on for several years.

And you had no idea how the recording equipment worked

or didn't work or anything?

A.

Q.

/
you?

A.

\

Q.
A.
Q.

No, I did not.

In your statemeht‘Howard came in, stayed about thirty

minutes and then he left. You didn't see what he did, did

No. It was in the back room. No, I did not.

He had a briefcase?

Not to my knowledge. I don't remember him having one.

Okay. Did he bring some paperwork in, he was getting

paperwork done ---

A.

Q.

He had some paperwork in his hand.

Okay. And then around 3:50 Michael left according to

your statement and you didn't see him after that for a

while?

A.

I don't remember what time he left exactly. But, no,

never seen him anymore at all that day.

Q.

around 3:50 ---

A.

Okay.
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1 Q. So then the police came to talk to y'all. And‘then on
2 16/4 you wenf down and had an interview later after this
3 statement. You gave this stafement on 10/4 where you said
4 Michael came about 11:00. |
5 A. Um-hum (affirmative).

6 Q. ‘Tﬁen you admitted that‘y‘all had haa a sexual

7 relationship for eight years. Would you like to see this?
8 This is your sfatement.

9 A. I have known him, but'we'héven't had no sexual

10 relationship for eight yearsﬁ

11 Q. What dqes this say, though?'

12 A. Well, I just seen him’off and on, yeah.

13 0. So off and on over eight,years -—=

14 A. Yeah.

15 Q. - you had sexual relétions? And you were married to
16 Maurice for fourteen during that period of time?

17 A. Somewhefe around twelve to fourteen, yes.

18 Q. And you covered it up?

19 A. Right.

20 Q. And then actually on the déy this hapéened y'all had
21 spent the night together at a motel at Pelham and 85 and

22 arrived at thé business at the same time.

23 A. Right. |

24 Q. So you had misled you; husband in your sexual activity?
25

A. I misled - a lot of people.
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1 0 .-Aﬁd you misled‘thé police about —---
2 A Um-hum (affirmative).
3 Q. --- the time thét he got there?
4 A Right.
5 Q Then -- and theﬁ Howard has access to the money.
6 A Um-hum (affirmative).
7 b Some unkqown man had access.to the money.
8 A (Affirmative nod).
.9 Q. Ms. Sease had acéess to the money.
10 A Um-hum (affirmative).
i1 Q You have access to the money.
12 A Um-hum (affirmative).
13 Q At the end of the day on Saturday Michaei leaves at
'14 3:50, you close at five ‘and this shows balances perfect.
15 Between then and Monday, this is missing, that's whatlthis
16 shows right here?
17 A. Right.
18 Q. But you haﬁe no idea ---
19 A. No, I don't.
.20 0. Did you see Michael take the money?
21 A, No, I didn't. |
22 .Q. Now, after this you didn't see him for a»while, didn't,
23 in fact, you saw’him at,a flea market in Hickory, North
24  Carolina?
25 A. Yes. We drove‘up there.

67



CATHY SMALLEY OLIVER - CROSS EXAMINATION BY MR. SULLIVAN | 68
1 Q. And then afte% that you went to a flea market with him
2 to High Point, North Carolinaé
3 A. No, I don't rémember at High Point.

4 Q. Kings Mountain?

5 A. Yeah.

6 Q. Ypu went to Hickory‘one week and fhen you went to Kings
7 Mountain? |

8 A. Um-hum (affirmétive).

9 Q. And that's where you saw Matthéw was at Kings Mountain?
10 A. Correct.

11 Q. - So you'd been-talking to him off and.on for a good

12 while. After you télked to ﬁim over ‘at his mother's house
13 and he said he blew this thirty thousand dollars on cocaine
14 in a week did you go tell the police and give them another
15 statement? ) o ‘

16 A. No, I didn't..

17 0. Did you ---

18 A. I told them over the phone. I talked td Manning.

19 Q. Did you give them a written statement telling them

20 where this strike house was or dope house or anything like
21 that?

22 A, No. I told them I could.

23 0. But -—- |

24 A. | But, no, I -- they didn't ask me. They said it was not
25 permissible right now. -
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1 Q. And there's nothing in writing ---
2 A Ne.
3 MR. SULLIVAN: I have nothiﬁg furthe?.
4 THE COURT: Any redirect?
5 MR. ELLiS: Thank you, Your Honor.
6 Rediréct Exaﬁination by Mr. E}lis:
7, Q. 'How'did youlknow that the thirty-two thousand dollars
8 was missing from the safe?
9 A. When the ﬁolice got there Betty was counting it. And I
10 wished I could think of the other guy that worked there, but
11 I can't recall his name right off.
12 Q. Going back to Séturday, when you said after he left at
13 some point you realized the money was\missing.
14 A. Oh.
15 Q. Yéu started calling him. How did you realize that
16 money was miséing at that point? | R
17 A. Ilwent andilébked and opened the safe. There was just
18 aAcrack in the safe. It was never really ever locked at any
19 time. Nobody ever locked it.' They just shut it up and made
20 it look like it was locked. .And I opened it up and seen
21 £hose bundles were miSsing. And thatks th I knew they were
22 gone. g |
23 Q. W'Thank you, ma'am.
24 MR. ELLIS: That's all I have, Your Honor.
25 THE COURT: Thank you. You can step down.
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70
MR. ELLIS: The State calls Betty Sease to the stand.
MADAME CLERK: Ms. Sease, please come forward to be

sworn. Place your left hand on the Bible and raise your

‘right.

Betty Sease, being duly
sworn testified as follows;
MADAME CLERK; Thank yqu; .You may be seated. Woﬁld‘
you, please, state your name for the record.

MS. SEASE: Betty Sease.

MADAME CLERK: Thank you.

Direct.Examination by Mr. Ellis:

Q. Ms. Sease, what do you_d& for a living?

A. We own Any Kind of Checks Cashed.

Q. Could you bring that microphone a little bit closer to
you, please€, ma'am. - Thank you. So you and your husband own

that business?

A. Yes, we do. -

Q. How long have you owned that business?

A. Since about thirty years now. ’
Q. What's the nature of that business, in general?
A. It's a check cashing service, wire, receive money

Western: Union, send money orders.
Q. "How many locations do you have?
A. Six.

Q. Please tell the.jury about your relationship with your
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1 daughter, Cathy, that we just heard from.

2 A. Well, after she found me I thought things was goiné to

3 work‘out. And then this come about. -

4 Q. Did you get her -- did you hire her to Qork in your

| 5 stores?

6 A. Ygah, we did.

7 Q. Did you help her out in other ways financially?

8 A. Yeah.

9 Q. Had youiever met, before this all took place, had you
10 ever met the Déféndant, Mr. Bishop?
"11 A. ~ One time. She'd brought him over to my house, (
12 Q. I want to talk to this -- about the étore éenerélly.
13 The jury's already heard about it, but I want to ask a

14 couple of questions to you. And these all focus on how the
15 store was set up back when this took place, not today, but
16 2010. Were there aﬂy securiﬁy cameras in the store at that
17 point?

18 A. ﬁo, not -- the cameras wasn't Qorking.

19 Q. So they weren't turned on or recérding or anything?-
20 A. No.

21 0. How does the safe work?

22 _ A. . Well, you're supposed to keep it closed during the

23 daytime, at all times closed. Sometimes we did lock itrand
24 sometimes we left it open if it was going to be busy, that
25

we was going in and out of it a lot to get money for the --
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cash checks with.

Q. . Who was Howard Milliken? = ~

A He was our bookkeeper and our manager, he was.

Q. How long had he worked for you?

A Maybe teﬁ, fifteen yeafs.

0. I want to turn your attention to Saturday, October 2nd,
2010. bo you remember where you were on that Saturday?

A. I was in Anderson at home, our other house.

Q. During that wee&end did you hear anything from Ms.
Oliver? |

A. Well, she called me a couplé of times sayihglthat

ever&thing was fine and it was slow. And that's all.-

Q. What did you do on Monday morning, October 4th?

A. Well, when I got to work.I seen'that the paperwork was
spreaded everywhere. . And I just assumed -- knew something
Qas wrong and because shelwas over tﬁere nervous and cr?ing.

Q. Did you speak with her that morning?

A Yeah, I did.

Q. After speaking with her -- what did.you learn after

speaking with her?

A. She said that we're missing-some money. And I said --
I probably said, hell, no, we wasn't. And I went and
éounted the money.

Q. What did you find out éfter counting the money?

A. It was missing.

i
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1 Q. Let me show you what has been admitted as Defense
2 exhibit number 1 and number 2. This is Defense 1. Can you
3 tell me what that is?
4 A. That’é our report.
5 Q. And what day is thatvreport dated?
6 A. It's dated the 2nd, but I couldn't tell you bécause I
7 wouldn't -- I don't do the -- I don't enter it into the
8 computer.
9 Q. So what's it showing as the ---

10 A. Zero balance. |

11 Q What does that mean?

12 A. It shows it wasn't -- that it wasn't short.

13 Q How do those numbers get entered into the computer?
14 A Someone has to put them in iF.

15 0. T want to show you what's been marked as Defendant's
16 exhibit 2. Tell the jury what that is.

17 A. It's a repért on a Monday.

18 Q And what is -=--

19 A. _ And it shows it short.

20 Q. How much is it short?

21 A Thirty—two thousand, one ninety-one, eighty-two

22 (32,191.82).

23 0. Thank you, ma'am. And based on your}calculation and"
24 after you count the money missing/ is that figure correct?
25 A. Approximately, yeah.
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-1 Q. So approximately thirty-two thousénd dollars ---
2 A. Yeah.
3 ”Q: --- missing? After you learned the money was missing
4 what did you do next?
5 A. I called my bookkeepér, I called my husband and then we
6 called the pélice.
7 Q. Did you speak to the'policelwhen they came out that
8 day? ' |
9 A. Yeah, I did. \
10 Q. Did you ever recover the thirty-two thousand dollars?
11 A. No, we hadn't. -
12 Q. Did you ever give the Defendant permission to take that
13 thirty-two thousand ———/..
14 A. No, sure hadn't.
15 Q. Thank you, Ms. Sease. Please answer anquuestioﬁs Mr.
16 Sullivan has.
17 THE COURT: Mr. Sullivan.
18 Cross Examination by Mr. éﬁllivan:
19 Q. Just one or two, Ms. Sease. Go back to these reports,
20 exhibit 1, the one of October 2nd, Saturday. ‘This would
21 have been —; would that have been generated in the normal
22 course of business?
23 A. At check-up time.
24 Q. '~ And this shows how much was missing or short or over?
25

A, Zero.
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1 Q. Now, whose initials are these? Somebody had to put
2 their initials that did it, the date they did it and by.
3 There's some initiais. Whose initials are there?
4 A. Initials is CS, Cathy Smalley.

5 Q. So Cathy Smalley did this?

6 A. I don't know whether she finished the job. She could

7 have started it on the computer. I wasn't there at the
8 time.
9 Q. This shows that Ms. Smalley's initials ---

10 A. Yeah.
11 Q. --- were on the report showing zero missing.

12~ A. It does.

75
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13 Q. Okay. How about on this one for the thirty-two.  Were

14 these bundles in like even amounts?
15 A. Yeah.
16 Q. But you have thirty-two thousand, one ninety-one,

17 eighty-two. If somebody picked up some bundles, where would

18 this odd figure come from?

19 A. I couldn't tell you.

20 ‘Q.. On this report, on the 4th when the police came, whose

21 initials are on there?

22 A. Keith Lovegrove.

A

23 Q Who?
24 A, Keith Lovegrove.
Q

25 Keith Lovegrove.
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A.
Q.
A.

Q.

Right. He was an employee.
He worked there, too?

Yes, he did.

And then the safe was not locked. It was kept a little

bit of ajar.

A.
Q.
Monday, from Saturday to Monday, all these people had keys?

A.

P o » 0 » o0 » o0 P

It's supposed to be locked.

But it was kept a little bit of ajar, right?

Not all the time.

Who had ---

I don't know ---

-—— keys?

--- what it was that day.

Okay. Who had keys to that business?

Oh, several of us. I did, my husband, my bookkeeper,

That's Howard, who's dead.
Right. And Keith because he was ---
Keith.

-—- coming in to work, and Cathy.

So between Monday afternoon at 4:00 until sometime

right. Sure did.

MR. SULLIVAN: No further questions.

. THE COURT: Thank you. You can step down.

MR. ELLIS: Thank you, Your Honor. The State calls Mr.
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Chavis to the stand.

THE COURT; All right. Hold on just a minute. Let's
take a short reéess before we do that. Take the jury out,
please. |

(Whereupon the jury exited the courtroom at 12:05 pm)

THE .COURT: All right. Take a short recess.

MR. ELLIS: Thank you, Your Honor.

(Whereupon court was in recess af 12:05 pm)

(Whereupon court reconvened at 12:19 pm)

THE COURT: All right. Let's have order.

THE BAILIFF: Order in the court, please.

(Whereupon the jury entered‘the courtroom at 12:19 pm)

THE COURT: All right. Solicitor, you may proceed.A

MR. ELLIS: Thank you, Your Honor. The State calls
Matthew Chavis to the stand.

MADAME CLERK: Please come forward to be sworn.

Matthew Chavis, being
duly sworn testified as follows:;

MADAME CLERK: Thank you. You may be seated. Would

you, please, state your name for the record.

MR. CHAVIS: My name is Matthew Chavis.
MADAME CLERK: Thank you.
Direct Examination by Mr. Ellis:

Q. Mr. Chavis, what do you do for a living?

A. I'm a small business owner in Greenville.

77
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| 1 Q. And what's thé nature of your business?

2 A. Resale.

3 Q Resale items that -- at a store?

4 A Yes, sir, resale store.

5 Q. You do any selling in any otﬁer places?

6 A. No. I -- I do flea markets or‘I used to do flea

7 markets once in a while.

8 0. ‘How do you know the victim in this case, Ms. Sease?

9 A. She's my mother. |

10 Q How do you know Ms. Oliver or Ms. Smalley?

11 A She's -- was my adoptive sistéri

12 Q. pd you know ﬁhe Defendant? |

13 A Yes, sir.

14 Q At some point around October 2010 did you learn about
15 the theff that OCEurred at Ms. Séase‘s Any_Kind Checks

16 store?

17 A. Yes, sif. ,

18 Q.” How did you learn about that?

19 A. I iearned about it -- my bréther héd called me and told
20 me about it.

‘21‘ Q. . At somé point aftér you learned about that fheft did

22 you see this -- did you see the Defendant?

23 A. Yes. T actually told him -- told my brothef'I probébly
24 could talk to him and maybe hefd talk, you know, if I could

get him on tape about it.

25
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1 Q. Did you -- before we -start talking agout_a tape,Adid
2 you see him_before'tﬁere'was a tape;involVed? :
3 A. Yes. I saw him on fhat Wedneéday, maybe Octobér. ‘Né,
4‘ it waé‘éfter that;_I think. I don't know the exact date.
5 It was -on a Wednesday. It was Hickory, North Carplina.
6 Q.. And did he.talkﬂany about the theff?
7 A. ﬁé talked --: yes, he talked a little bit about it.
8 Q. Do you remember anything about what he said about it?
9 A.. HeAsaidlfhere~was no way -- there's no way they can get
10 . 'me, I stuck my hand in the VCR -and felt inside it, and theré
11 wasn't a‘tape; |
.12 Q. After you had that éonversation with him, what didvyou
13 do next? |
14 A.” Well, on that -- Wg.wént our separate ways. I mean,
15 him and Cathy left. And she éalled me on Fridéy.to let me
16 know they waé coming to the flea market in Kings Mountain on
17 161. ' P
18 Q. And after you‘learnédvthat information what did you dé?
19  A. After I leérned thét information I called~Greepville
20 County'and talked with a detéctive down there.
21 Q. What:was the nature éf‘that conversation?
22 - A. I told him .that, you—know, I had talked to Mike up.in
23 Hickory,lNorfh Carolina, ‘he told me all about What happened
24 and everything. Aﬁd basically‘he just told me, you know,

25

they hadn't got him yet; that they was still working on it.
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1 | Qf .'And after that conversation did you-decide to try to
2 - tape a‘coﬂversation withTthe befendant?
3 Al Yes; |

~

4 Q. How did you*go"about‘dointhhat?-

5 A, I went to Wal-mart to get a tape-recbrder; a digital
6 tapé recorder. And when they showed -— when they showed up
. . Vs .
7 - at the flea market on Saturday morning,” I cut =-- I seen them

8 pull in, and I cut the tapé‘recorder on. And I left it

9 running the entirevday._'
10 Q. I'm going to-hand you what's been marked as State's
11"  exhibit 1. Do you récdgnizé that item?
12 A. Yes, sir. - R © N
/’\\ . . . ‘
W, 13 Q. How do you recognize it?
14 . A. It's a CD that was -- it was a CD made off the
15 fecording at the police department..

16‘ Q. And have you listened to whét's‘oh that CD?

17 | A. Yes, sir. | . | |

18 Q. jAnd'is.that an accurate recording of fhe conversation
19 ‘ #hat you had with‘théTDeﬁendéﬁt,that day thét_we were just
20 talking about?, |

21 A. Yes.

22 © MR. ELLIS: Your Honor, at this time the State moves
23 State's exhibit 1 into. evidence. .
24 MR. SULLIVﬁﬁ: No objections, Your Honor.

25 ' THE COURT: ' Without objection.



. N
Ny

1
RN

MATTHEW CHAVIS - DIRECT EXAMINATION BY MR. ELLIS

1

2

10
11

12
13

14

15

16
17
18
19
20
21
22
23
24

25

made.

Q.

" this

MR. SULLIVAN: Well, subject to my objections earlier

THE COURT: Certainly.
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(Whereupon State's exhibit 1 was admitted into evidence)

Mr. Chavis, ---
MR. ELLIS: I beg the Court's indulgence.

(Pause)

Just to clarify, the person that we're going to hear on

CD talking to you, do you see that person in the

courtroom today?

A.

Q.

jury5

Yes, I do.

Where do you see him?

He's sitting at -~ in the red shirt} the Defendant.
MR. ELLIS: Your Honor, permission to publish?

THE COURT: Yes, sir.

MR. ELLIS: Thank you.

(Whereupon State's exhibit 1 was played for the jury)
(Whereupon the CD was stopped) |

Whose voice is that?

That's my voice.

(Whereupon State's exhibit 1 was continued for the

(Whereupon the CD was stopped)
Whose voice is that?

That was my voice and Michael Bishop's.
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— :
( ) 1 (Whereupon State's exhibit 1 was continued.for the

2 jury)
3 .(Whereupon the CD was ended)

4 Q. Mr. Chavis, that's all I have for!you. Please answer
5 any questions Mr. Sullivan has.

. 6 A.A Yes, sir.
7 THE COURT: All right. Mr.‘Sullivan.
8 MR. SULLIVAN: - Could. I confer wifh counsel for a
9 second, Your Honor, please:

10  (Pause)

11 Cross Examination by Mr. Sullivan:

12 Q. Mr. Chavis, ---

13 A. Yes, sir.

14 Q. — you saw Cathy and Michael in Hickory at a flea
15 market ---

16 A. Yes, sir.

17 Q. - béfore this?

18 A. Two days before.

19 Q. So they were back together as far as you could tell?

20 Friendly, no problem?

21, A. I didn't 7; I didn't seeJho probiem, you know, between
22 them.

23 Q. So then you bought a tape recorder at 4:00 in the

24 morning and headed td Kiﬁgs Mountain? You knew they were

. /‘}
25 going to be there.
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' 1 A. _That was on -- that was on -
2 Q. Saturday.
3 A. -— Saturdéy morning. Yes.
4 Q.  2nd you talkéd to Officer Manning on Friday afternoon?
5 A. I did call him.
6. 0 And then. went back to see him Monday?
7 A. I took him the tape recording, yes.
8 0 Who had the tape from the time you started recording to
9 thenfime you took it to him?
10 A. I had the tape the entire time.
11 Q. So the police didn't Have the tape?’
12 A. No, sir. .
13 Q. They weren't there when you were taping it?
14 A. No," sir. |
15 Q.* This was entirely your doing?
16 A. It was éntirely my doing.
17 Q- You had the. tape under yoﬁr control to do with as you
18 please, correct?
19 A. I had it -- yes, I had the digital recording, which I
20. took to the police. |
21 Q. They made this tape off of it?
22 A. Made the CD, correct.
23 Q. Listened to the tape and you menfioned that they
24 charged Cathy or somebody ﬁéntioned she had cashed a twenty-
25 five hundred dollar bad check on the tape.

83



84

O

MATTHEW CHAVIS - CROSS EXAMINATION BY MR. SULLIVAN 84

1 A. Everybody cash, I mean, everybody cashes a bad check
2 cashing checks.
3 Q. Well, ---
4 A. At one point in time you will cash a bad check.
5 Q. Then I think you said, and I don't want to be gross,
A 6 that they're trying to put some more shit on her. What did
7 you mean by that statement?
-~ 8 A. Well, I mean, I was talking anything I could to get him
9 to t-alk. I mean, 4 |
10 0. But whaf were theyrtrying to put on her?
11 A. I couldn't, I ﬁean, I don't even know. I mean, I don;t
12 know what he was trying to put on her. I was just trying to
13 keep him talking.
14 Q. And then on the’'tape there Was a statement made there
15 was nolproof how much money was fhere. Is that on the tape?
16, A. feah.
17 . Q. Do you know Wheré the cameras were positioned?
18 A No. h |
19 Q. You ever been to the store?
20 A. . Yeah;
21 Qf How do you know Michael?ra
22 A. I know him through my sister.
23 Q. NowAI don't want to embarrass you, sir, but weren't you
24 and he cell-mates in prison? |
25

A. If you want to bring that up, we can bring it up. Yes,
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1 we was.
2 Q. Okay. What were you in prison for?
%3 A. I was in there for burglary. That was probably twenty
4 somethingiyears ago. |
5 Q. But you have a record of burglary ---
6 A. Yeah, but I've changed my life.
7 Q. And then you were in prison with Michael?
8 A, Correct.
9 Q; "Okay.
10 ‘MR. SULLIVAN: I've éot nothing further, Your Honorf
11 MR. ELLIS: Nothing from the State, Your Honér.
12 THE COURT: Thank you. You can step down.
13 A. Thank you.
14 MR. ELLIS: The State rests, Your Honor.
15 THE COURT: All right. Take the jury out, please.
16 (Whereupon the jury exited the courtroom at 12:49 pm)
17 THE COURT: All right. Any motions, Mr. Sullivan?
18 MR. SULLIVAN: Judge, I request a directed verdict.
19 The proof has come out so far that anybody -- that several
20 people could have taken that money. As a matter of fact, if
21 you look at their proof, he left at 3:15, the money was
22 counted at five, and it was all accounted for. I think
23 their proof shows he didn't take it.
24 And I didn't hear any coﬁfession on the tape. He knew
25

how the business worked because he hung around and watched.
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So I don't think they've met their burden of proof beyond a

reasonable doubt that he took the money. I think there's

very little -- it's very tenuous.

THE COURT: Well, I think that would make a good
argument for the jury, Mr. Sullivan. I'm going to have to
deny your motion. I think there's evidence'sufficient to go
forward.

MR. SULLIVAN: Thank you, Your Honor.

Now, I want to make clear that on the introduction of
the tape I did -- I just out of habit said no objection, but‘
I did object to that being iﬁtroduced based on my prior in
the pretrial arguments.

THE COURT: All.rightf We'll make that a part of the

record.

Now, do you need to talk with your client concerning

testimony?
MR. SULLIVAN: I need -- I would like to know what they
consider -- I'm going to put him up and he's going to admit

he's got a record.

THE COURT: All right. Show him his record.

MR. SULLIVAN: It's fairly extensive. I'mﬁjust going
to -- we're going to acknowledge it. It's the only way I
could get oﬁt { —

MR. ELLIS: He's got eighteen auto breakings, nineteen

petty larcenies or, sorry, eighteen grand larcenies that I
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will not seek to admit, Your Honor, because it's the same
crimes here tbday. He's got nineteen petty larcenies,
twenty-nine auto breakings, breach of trust, - receiving
stolen goods, two forgéries and two more petty larcenies.

MR. SULLIVAN: What's the date -- what'é the last date
én that?

MR. ELLIS: The latest date are the receiving stolen
goods‘and forgeries and petty larcenies from 2010.

THE CdURI: All right. Now, do you need to-talk with
him concerning testifying?

MR. SULLIVAN: I don't think it'll take long, Your
Honor.

. THE COURT: All right.

MR. SULLIVAN: If we can do it right now and maybe
finish this ---

THE COURT: Sure. Go ahead and talk with him.

MR. SULLIVAN: And we can argue after lunch.

(Pause) |

MR. SULLIVAN: Judge, at this time he is going to

exercise -- stand up, Michael. He's going to swear you in

and ask you some questions. We discussed it before the case

started.

THE COURT: All right.
MR. SULLIVAN: When I lost last argument because of the

introduction, then it kind of changed things. -We've
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discussed it'aéain. And he's made the decision and he tells .
me he'd rather not take the stand.

THE COURT: All right. Put him under oath, please.

MADAME CLERK: Would you raise your right hand. Do you
swear or affirm to tell the truth, the whole truth and
nothing but the;truth'so help you God?

MR. BISHOP: I do.

MADAME CLERK: Thank you.

THE COURT: Okay. You can be seated now, Mr. Bishop.
We have reached a point in your trial where you will make a
decision as to whether or not you will téstify or otherwise
present testimony. You understand that?

MR. BISHOP: Yes;._siJ;*.

THE COURT: T te;l you that you do not have to testify
because a defendant.charged with a crime never has any
burden whatsocever. You aon't have to take the stand and
testif;‘or otherwise bresent testimony. That's your
constitutional right. You understand thése rights?

Mﬁ. BISHOP: Yes, sir.

THE COURT: I tell you that you have a perfect right to
take the stand and testify in your defense. Yoﬁ understand
that? |

MR. BISHOP: Yes, sir.

THE COURT: If you decide to testify, then you become

like any other witness in a-case subject to cross
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examination by the State. Understand that?

MR. BISHOP: Yes, sir.

THE COURT: You've heard your prior record.' Some of
that is -- can be usgd by the‘State to impeach your '
testimony if you tes&ify. You understand that?

MR. BISHOP: Yes, sir.

- THE COUR?: Now, you have made a decision, as I
understand it, not to take the stand and testify or
otherwise preseﬁt testimony or evidence, is that correct?

MR. BISHOP: Yes, sir.

THE COURT: Are you undér the infiuence of any alcohol,
drug or any other substance right at this moment?

MR. BISHOP: No, sir.

THE COURT: Do you know what you're doing?

MR. BISHOP: Yes, sir.

THE COURT: And you, yourself, have decided not to
testify?

MR. BISHOP: Yes, sir.

THE COURT: Now has Mr. Sullivan put any pressure on
yoﬁ not to‘take the. stand and testify?

MR. BISHCP: No, sir, he hasn't.

THE COURT: Are you satisfied with his services in this
case?

MR. BISHOP: Yeé, sir, I am.

THE COURT: All right.. I find that you have knowingly

89
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and intelligently waived .your right to testify or otherwise

present testimony. So that being the case, Mr. Sullivan,

you'll have the final argument in the case.

‘

MR. SULLIVAN: Judge, I don't want to mislead the

Court, but I did‘introduce two exhibits.

THE COURT: You cértaihly did. So you lose that ---

MR. SULLIVAN: That's why I had this conversation. I

didn't want to mislead the Court. I'm sure ---

THE COURT: Sure.

MR. SULLIVAN: --- he would have reminded you of that

preﬁty quick.

THE COURT: All right. You waive opening argument,

then, solicitor?

MR. SULLIVAN: That was a -- I had to do it.
THE COURT: All right.

MR.  SULLIVAN: It was a.trial strategy. -

THE COURT: So you waive opening?

MR. ELLIS: Yes, sir, Your Honor. Thank you.

THE COURT: All right. The jury -- I've ordered lunch

for theijury. And it should be here shortly. You want to

be'béck at 2:00? That give you enough time?

™~

MR. ELLIS: Yes, sir, Your Honor. Thank you.
- MR. SULLIVAN: Thank you, Your Honor.
v

THE COURT: All right. Be back at 2:00.

(Whereupon court wéé‘in recess at 12:56 pm)
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1 (Whereupon court reconvened at 2:07 pm)
2 THE COURT: Be seated. All right. You ready to talk
3 to the jury, Mr. Sullivan? »
4 MR. SULLIVAN: Yes, sir. I'll~be brief.
5 THE COURT: All right. Bring the jury, please.
6 (Whereupon the jury entered the courtroom at 2:10 pm)
7 THE COURT: Ladies anq gentlemen, iﬁ the trial of é
| 8 criminal case a defendant has no burden whatsoever. A.
9 defendant does not have to take the stand and testify or
10. | present testimony or evidence because that's his
11 constitutional right. The burden is always on the State to
12 prove a defendant guilty beyond a reasonable doubt.
13 Now, the Defendant in this case has exercised his
14 constitutional right not to take the stand and testify or
15 present evidence. So- the evidence in this case is complete.
16 What ‘we have remaining is the final arguments by the
17 attorneys and then my charge-on the law. Okay. Mr.
18 Sullivan.
19 MR. SULLIVAN: May it please the Coﬁrt. ‘Mr. Ellis.
20 ‘I‘il be brief because it's feally not that complicated. A
21 few people'testified. The officers that you heard really
22 contributed nothing. It's what we kind of call throw away
23 testimqny. They're important people. They do a good job,
- 24 but they don't know what happenedf They took reports of
what people said. So we've got about four people really.

25
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1 So the first thing, Mike was charged with grand
A2 larceny. They have to prove two things. Number one, was a
3‘ crime committed? It sounds stupid, sounds basic, but it
4 wasn't.
5 We have Defense exhibit’ 1, which you'li have back
6 ° there, which is an end-of-day repoft on October 2nd, which
7 was a Saturday, signed by CS, which .is Cathy Smalley, Ms.
8 Oliver now, which she danced around a lot and never admitted
9 it. -Her mom said,.that’s Cathy.
10‘ So at 5:00 on Saturday, October 2nd there's no money
A11 missing. " So at that time there had been no crime committed.
12 There's nothihg missing. Nobody could have taken it:
13 If Michagl Bishop left at- -3:40 and didn't come back,
14 ‘then if»somebody did take the money, it didn't.show up until
15 the 4th when the KL initials are there. And they all said
16 anybody could put something in the computer and make it look
17 like they waﬁt to. This shows the amount missing is thirty-
18 two,‘one'niﬁety—one. 'Well, all the talk you've heard say
19 they wére even stacks of money.
20 Now you heard on tﬁe tape a lot of talk about the
21 business between Mr. Chavis and Mr. Bishop, just generai
22 conversation. Michael had been there. He'd watched fhe
23 business. Matter of fact, ‘he has known.Ms. Smalley through
24 ali their lives. I say Ms. Smalley because that's how she's
25
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referred to in all the reports, Ms. Oliver.
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I don't want to embarrass anybody because people are

human, but let's say she's not the most trustworthy. She

was married to a fellow- for fourteen years and had a sexual

relatiénship with Mr. Bishop for eight years. Thaf's in her
police report.

She told the officers that they didn't -- that Michael
didn't éef there til that Saturday morning about 11:00.’ The
same day after further talking to her she says, well, I'm
lying about tggt. ‘We actually spent fhe last. couple of
nights or the last night at a motel on 85 ang Pelham. We

got theré together.

Now dﬁring this about the honey,‘the situation, there's

~a safe there with a lot ' of money in the drawer. The safe's

in the back. Buf,like Ms. Smalley Oliver testified, it was
never closed. It was always left open a little bit. |

Ana you find out this guy, Howard Morgan, I think_his
name waé, he was in there for a while back in the back

unsupervised, the bookkeeper. He's dead. We don't know

93

what he did, if anything. There is not anybody who has come

in. front of you and said they saw Michael Bishop take any
money:- |

The only pérson there that day was Ms. Smaiiey, And
she said I didn't see him take the money. It was just
missing. Yet why would shevput down it's missing when it'é

-- this report says it's not? That's something for y'all to
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{ | 1 decide on that. ‘
2 And you've got Mr. Chavis whq's a nice fellow who runs
3 a business here. Made’a statement iﬂ here, that's how long
4 he's known Michael Bishop. They knew each other twenty
5 years ago when-ﬁhey shared a prison cell. So both of them
6 had a little history, but that's past.' So they've known .
7 each other a long time. . Tﬁe whole family has. And they
8 trusted each othef.
9 Now we've got, no question, Michael was there with Ms.
10 Smalley on that morning. He left. And they tried to
11 intimate thét they couldn't get him. I don't know if his
- 12 phone was cut off or whatever or she did try to get him. We
'.> 13 have no proof -- we have no phone records thaf the polipe
14 could ha&e gotten from-Verizon, all these calls, there's a
15 number and they.won't answer. But we don't know what she
16 did, if anything.
17 But here's thevthingvthat'Michael took thirty thousand
18 dollars, but yet within a week or two, two weeks of so he's
19 at a flea market with Ms. Smalley in Hickéry, North Carolina
20 seiling stuff. \Aﬂd Mr. Chavis sees him. He calls this |
21 detective who's no longer here. So we don't know -what they
22 talked about. It was.a sting.
23 So he buys a recorder at 4:00 iﬁAthe morning or so from
24 Wél—mart on the Saturday to go to Kings Mountdin and cuts
25 ‘

the recorder on. - And y'all heard the recording. ‘I'm not
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going to tell you what was said. Listen to it.

I never heard Michael Bishop éay,‘I took that money. I
heard him télking about the business and how much money was
there, how people haa access to it, how the tape didn't
work aﬁd all this -- all this was discussed, which he would
have known by being there and knowing ‘the family for all
these years. .

So thése are things for y'all to consider. Like I say,

he is innocent right now til y'all go back there and come

back -- but the question is have they proved beyond a

'reasonable doubt that he took this money? -And I'm going to

hush in a minute.

But here's the thing, according to the person in
charge, there's no money missing at 5:00 on that Satur&ay.
She tried to dodge it, but her mom said,'that's Cathy
Smalley. That's her'ipitials. That's how . we do business.

So the safe was left open.‘,And then Ms. Smalley Oliver
had a key.‘ Howard Morgan had a key. The guy who came in,
which they couldn't tell me his name, the bookkeeper, he. had
a key, Sease had a key. Sb we had floating keys to this
place with the safe open and this money is or isn't missing.

I don't know. And when it's over with, I don't think
you'll know. When you leave here today, I don't know what
your verdict's going to be, but I don't think‘you~caﬁ say I

am absolutely sure Michael Bishop took that money. That's

95
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1 the truth.
2 That's what -- that's ﬁot the question. Have they
3 proven to you that he took it? You may think he did. Well,
4 there's enough there; maybe he.did it. He was there. Did
5 they prové to you beyond a reasonable doubt? You've got a
6 tape, a lot of discussion about general stuff, sticking his
7 hand in, no, there wasn't a.tape there, the safe was open.
8 If he wanted to dd?it, this is how we'd do it, but he didn't
9 just say I did it. |
10 ' And the'thirty thousand dollars has alreédy been spent
11 in two weeks?. And he's back with Ms. Smalley at the flea
.12 market? It just doesn't make sense.’
13 THE COURT: ASolipitor. .
14‘ MR..ELLIS: Thank‘YOu; Your Honor. Mr. Sullivan.
15 Ladies and géntlemen, thank you for your éttention today.
16 Iﬁ a few minutes the Judge is going to instruct you on the
17 law." And he'é going.to talk to you about what's called
18 elements,‘tﬁe individual pieces of a statute that I've got
19 to prove beyond a reasonable doubt so you can feel satisfied
20 that Mr. Bishop should beAconVicted'of‘grand larceny. The
21 elements of grand larceny are a taking, the act of‘carrying
22 a property away, the property of someone else valued at more
23 than ten thousand dollars without the consent of the owner
24 and with the intent to steal. l
In this case we know a gfand~larceny happened. This
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1 isn't a what happened case? This is a who done it case.
2 And as you know, -it's clear beyond a reasonable doubt that a
3 grand larceny happened. Sé let's move to what your
4 deliberations are :eally going to have to focus on, who did .
5 it. |
6 We know that fealistically there are only two people,
7 Ms. Smalley Oliver and this Defendant. Now you heard
8 Cathy's tesﬁimonyf She told you about what happened that
9 day in the store. She told you about what she was doing,
10 what the Defendaht was doing and when he left and when she
11 found ogt the money was missing._
12 .. She admitted that she lied fo the police. Why did she’
13 - 1lie? Because she was'having an inappropriate relationéhip
14 with somebody-other than her husband. And she was'scared.
15 And she didn't want her husband to know.
16 She didn't tell her mother about t?e nissing money
17 because she was scared. And she was with the Defendant
18 after she found out about the money. That's all strange
19 stuff. 1It's true fhat she did some strange things. But as
20 I told you in the opening, this is not her trial. This is
21 the Defendant's trial. This is Mr. Bishop's trial. So we
22 have to focus on his behavior, what he did and what he said.
23 ‘When you're thinking about Cathy's involvement, think
24 back to what you heard on the tape. What did he say on that
25 tape? He said, I thought about taking it and walking out
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1 while she was in the bathrocom. That's one of the things he
2 saidi
3 How do we know that he's the person that took the
4 money? bbviously we;ve got opportunity. He's there. He's
5 next to the safe that's open. He's got motive. Thirty-two
6 thousand dollars is a lot of money. So we've got mofive and
7 opportunity. But most importantly, we've got a recording of
8 him using his own wérds. |
9 In most of the cases that are tried in>this courtroom
10 there's lots of discussion about criminal intent. We've got
11 to prove that some individual had an intent to commit a
12 crime. If's what we call criminal intent. And there's a

13 lot of discussion, a lot of argument, meaning closing

14 statements are devoted entirely to what the defendant was

15 thinking at a givén time.

16 In this case, I don't have to talk to you very much

17 about that because you heafd straight from his mouth on that
18 tape what he was thinking. What did he say? He said, I was
19 sitting back there thinking, and he paused and kind of

20 | laughed, and you know I have a criminal mind. Straight from
21 his mouth,vyouAknow.what he's thinking while he's siﬁting

22 back there in that room.

23 What else did he say? I took a few notes. He said,

24 Greenville County moved on. They didn't care énymore. They
25 investigated it for a day or two and that's it. I was
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‘sitting back there, and you know I have a criminal mind.

They can't prove that money was in there. There's no proof,
theré's no real proof that that money was in there. They
can prove what was in the register because of the tapes, but
they can't prove what was in that safe. And I knew it when
I was sitting back there.

The money, he said the moﬁey was wrapped in ten
thousand dollar bands. He said there was eighty thousand
dollars in the cash register. He said, I thought about

|
getting a bag and putting it in there and not saying
anything to her. Her being Ms. Oliver Smalley.

I stuck three stacks of ten thousand dollars in my’
pants. And, you know, and he said, a ten thousand dollar
band is only that big. I can envision what he's saying --
what he's doing when he's saying that. He's probably
saying, you know, ten thousand dollars in hundreds is only
that big. So it's easy to stick in my pants.A

I figured I would just tell her -- I just would walk
out of the store. VMost of it was in two thousand dollar
bands.A You know thére was ninety thousand dollars worth of
hundreds.

I went in the week before and sat with her. I thought

‘about using a Burger King bag and walking out while she was

in the bathroom. They can prove I was there. My

fingerprints are all over the place. If they test good
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enough, my DNA's probably on the couch.

Héward threw a wrench in that plan. And Howard, as you
remember, was the bookkeeper that showed up while hé was
sitting back there. )

And finally, the quote I talked to you about in
opening, there's a TV with four different cameras. So I
walked over there, I stuck my damn hand in the VCR and thére.
was no tape. His self—descfibed criminal mind went into
overdrive when he stuck his hand ih_that VCR and realized
there would be no proof of him taking that money. He could
reach in and take it out and walk out the front door.

I briefly want fo talk about reasonable doubt. And as
I talked to you in opening statement, reasonable doubt
doesh't mean beyond all doubt or beyond a shadow of a doubt.
It means something -- proof which leaves you firmly
convinced of his guilt.

Now, deliberation and discussion does not mean that
reasonable doubt exists. It's your duty to go back in the
jury room and deliberate and discuss the facts of the case.
So just because you're discussing it, deliberating, having
that back and forth, it doesn't mean reasonable doubt
exists. Every person that's begn convicted of a crime since
the founding of this Country was found guilty beyond a
reasonable doubt.

Puring your deliberations I'm sure your thoughts are



()

—

1
2

10
11

12

13

14
15
16
17
18
19
20
21

2
23
24
25

101

CLOSING ARGUMENTS - MR. ELLIS 101

going to go back to Ms. Oliver and about her involvement and
her strange beha&ior. . You may think, well, I know Bishop
stole the money, but I think Cathy was invoclved. You may
think,gl'm sure Bishbp took the money, but Cathy must have
known about it because her behavior was too strange.

When you hqve these thoughts you must remember that
you've taken an oath to stop at the but. When you're
thinking, I'm sure“Bishép did it, but -- the oath you've
taken is to stop at the but. This is the Defendant's trial.

And once you are firmly convinced of his guilt, of his

involvement, your duty is to convict.

Ladies>and gentlemen, that's where the evidence leads
you. That's. what you've heard from the Defendant's own
voice. Remember his words, they can't prove the money was
in there. I put three stacks in my pockets. I stuck my

hand in the VCR and there was no tape. And finally, I have

‘a criminal mind.

Lédies and gentlemen, you've heard it straight from the
Defendant. He has a criminal mind and he used that criﬁinal
mind to exeéute his plan to steal the money out of that
safe. And he was brégging about getting away with it when
he thought he did, but he didn't.

You've got all the evidence. You've got all fﬁe facts
in the case. You heard extensively from him on that

recording. At this time I'd ask you to listen to the law
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that the Judée givés you and apply that law to the'facts as
you find them and find the Deféndant guilty. Thank you.

TﬁE COURT: Now, no one in or out of the courtroom
during my charge. So if anyone needs to leave, now is the
time to do it. |

(Pause)

fHE COURT: Now, Mr. Foreman, ladies and gentlemen of
the jury, éS»I told you a moment ago, our laQ does not
require a defendant in aAcriminal'case to take the witness
s#and and testifyl And no presumption of guilt may be

raised and no inference of any kind can be drawn from this

Defendant's decision not to testify.

Our law never imposes upon a defendént inAa,crimiﬁal
case the burden or duty of’calling'any Qitnesses or
producing any evidence or éf testifying. THerefore, the
déqisibn.of this Defendant not to take the stand and testify
on his behalf cannot be held, taken, discussed or considered
by you in any manner whatsoever.

As I told you earlier, the Defendant in this case is
charged with larceny. Larceny: ladies and gentlemen, is
definéd as the taking and carrying away by any person.of the
goods or things personal of another with the felonious, that
is, the unlawful intent to permanently deprive that owner of
his or her property.

Now, as you can see, there are several élements of this
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offense, .each of which must.be‘proved by the State beyond a
reasonable doubt. First of all, there must be a taking and
carrying awa? of the personal property of anothér, including-
money; personal property or chattels as opposed to real
estate. Sgcondly, the property must bg the proéerty of
another, and the ownership of that property must be made and
that its value is over ten thousand dollars. \

Third, theré must be a felonious, that is, an unlawful
intent to permanently depri?e that/owner‘of his or her
propérty.- And lastly, there must be an intent to
permanently deprive that owner of his or her property.

Now, ladies and gentlemen, I am the judge of the iaw'ih
this case. You are the judges.of the facts. The
Constitution of our State does ﬁbt allow me to charge you on
the facts of this case or to discuss the facts with you or
in any way let you know what my personal feelings, if ény,
are about this case. And that's becauéé you and you alone
are the judgeSAof the facts.

Tﬁerefore, if during the course of this trial or if
during the course of my charge you have a feeling or you
have been left with the impression that I have % personal
feeling about tﬁis'case one wéy or another, then you

disregard that feeling or that -impression. You and you

alone are the judges of .the facts.

Now, it's your duty and your duty alone to weigh the
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1 testimony and evidence presented in this case and to pass

2 upon the credibility or the believability of the witnesses

3 you heard testify. 1In this connection,§ou have a right to

4 believe all that a witness told you or you can disbelieve

v5 all a witness told you. You can believe part of what a

6 witness told you and disbelieve a part of what a witness

7 told you.

8 You can believe one witness as against several or you

9 canlbelieve several as against one. You also have the right
10 to take into éonsiderétibh any}bias, or prejudice or

11 interest you feel a .witness iﬁvthe case might have.

12 As I told you eérlier, I am the judge 6f the law in

13 this case.’ And I am required to charge the law applicable
14 to the facts in this case. 1It's not a question of what youg
.15 feel the law might be or what it should be. It is not

16 necessarily what the lawyers may have told you it is because
17 under your oath you are required to take the law as I give
18 it to you and apply that law to the facts as you determine
19 those facts to bé;

20 . In this case, as in all criminal cases, this Defendant
21 = comes into this courtroom presﬁmed to be innocent. And this
22 presumption continues anq;cariies thrgugh the entire trial-
23 until and unless it is proved byvevidence beyond a

24 reasénable doubt. The burden is on the State in this case
25 to prove this Defendant guilty and to prove each and every

y
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- | 1 élement of the offense with which he is charged beyond a
2 reaéonable doubt. |
3 - Now, some of you may have in thé past served as jurors
4 on a civil case. And if so, you were told that it was only
5 necessary to prove that a fact is more likely true than not
6 true. But in criminal cases, the State's proof must be more
7 :pOWerful. As I've fold you, it muét’be beyond a reasonable
8 doubt.
9 Now, proof beyond a reasqgable doubt is proof that
10 leaves you firmly convinced of this Defendant's guilt.
11 There are very few things in;this world that we know with
i 12 absolute certainty. And in criminal cases éur law does not
ki) 13 ‘require proof that overcomes every possible doubt.
14 If, based on yéﬁr considerationvof_thé evidence in this
15 case you are firmly convinced that he is guilty, then you
16 mﬁst find him guilty. If, on the other hand, you think
\ - 17 there's- a-real possibility thaf.he'S‘not guilty, then you
18 must give him the benefit of that doubt and find him not
19 guilty. |
20 Ladies and gentlemen, our law never imposes upon a
21 defendanf in a cfiminal’case the burden of duty of calling
22 any witnesses. And I've told you before, and I'll remind
23 you that the Defeﬁdant does not have to take the stand and
24 testify in his behalf and cannot be held, taken or discussed
_ 25

by you in any manner whatsoever during your deliberation.
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Under the oath you took in this case you swore to try
this case based only and solely on the testiqony and the
evidence presented in this courtroom. I tell you that it is
your duty to lay aside all outside opinions, -bias, prejudice
or symﬁathy you may have in reaching. your verdict.

The word verdict is taken from the Latin word

'veredicto, which means to speak the truth. Now, ladies and

gentlemen, you have no friends to reward in this case or

enemies to punish; I charge you to abide by your oath and

- return a verdict -that speaks the truth.

You will haﬁ@ iﬁ the jury room with you the indictment
in this case. This indictment, you will have in the jury
room with you, chaiges this Defendant with the crime of
larceny. But that does not mean that he is necessarily
guilty because you've got to find him>guilty beyond a
reasonable doubt of thisioffense.

Now, Mr. Foreman, whatever the verdict 6f the jury is,
it must be unanimous,»that‘is} all twelvé of you must agree.
Andryou'll find a place on the back of the indictment wﬁere
it says verdict. There are one of two possible verdicts,
guilty or not guilty. And whatever that vérdict_is,_it must
be unanimous, that is, all twelve of you must agree.

So, Mr. Foremaﬁ, Whatever the verdict is, guilty or not
guilty, blease write it'out in the spéce where it says

verdict. And sign your name on the line where it says
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(ﬁﬁ , 1 foreperson of the petit jury. '
2 Now, at this time I'm required to suspend and go over
3 my charge ‘with the lawyers. I need you to go back into the

4 jury room. Do not begin deliberating until I send word in

5 for you to do so. Thank you.

6 (Whereupon the jury exited the courtroom at 2:36 pm)

7 R THE COURT: Anything further from the State?

81 MR. ELLIS: No, Your Hondr.

9 THE COURT: From the Defense?

10 MR. SULLIVAN: None, Your Honor.

11 | THE COURT: All fight. Get the exhibits, tell 'them to
<:> 12 deliberate and bring my alternate.

13 " MR. ELLIS: Your Honor, the CD, we're going to send

14 back with nothing to play the CD on because if they do wish

15 to hear it again, I'll have to ---

16 THE COURT: Sure..
17 | MR. ELLIS: --- let them play it in the courtroom so I
18 can control it.
19 (Whereupon the jury began deliberating at 2:37 pm)
20 " (Whereupon the alternate entered the courtroom at 2:38
21 pm)
22 THE CQURT: Thank you, sir, for your service on this

23 case. I think'you might be through for the week. What I

24 need for you to do is to report back downstairs to the jury

N

25 - assembly room, and ‘Judy will let you know, okay?
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MR. ELLIOTT: Yes, sir.

THE COURT: Thank you so much for your service.

(Whereupon the alternate exited the courtroom)

THE COURT: All right. Be at ease. Don't leave the
building.

MR. ELLIS: Thank you, Youf Honbr.

MR. SULLIVAN: Thank you, Your Honor.

(Wheréﬁpon court was in recess at 2:39 pm)

(Whereupon court reconvened at 2:57 pm)'

TﬁE COURT} They want to listen to the tape again.
Bring them on.-

{(Whereupon Court's exhibit 2 was marked)

(Whéreupon the jury entered the courtroom at 2:59 pm)

THE COURT: Now, Mr. Foreman, you've asked about taking
notes. And that is perfectly all right, but I need toAtell
you that when you're back deliberating that you éan use
those notes only to refresh your memory of what the
testimony was. You can't use those notes as a transcript of

this trial becausevthat’s.being made by the court reporter.

- So you can use those notes to refresh your recollection,

okay? All right, solicitor.

MR. ELLIS: Thank you, Your Honor.

MR. SULLIVAN: How much of the tape do they wish to
hear? All of it?

| :
THE COQURT: They've asked to replay the tape.
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1 | MR. SULLIVAN: Okay. I didn't-know if they wanted part
2 or all of it.

3 '(Whereupoh State's exhibit 1, CD, was played for the
4 jury) )
5 (Whereupoﬁ fhe CD was ended)
6 THE COURT: Okay. If you'll retire to your
, 7 deliberations. Thank you.
8 )(Whereupén the jury exited the courtroom at 3:20 pm)
9 THE COURT: Okay. Be at ease. |
10 (Whereupon court was in recess at 3:20 pm)
11 (Wheréupdn court reconvened at 3:36 pm)
12 THE COUﬁT: All right.  Anything before I bring the
13 jury? We've got a verdict.
14 MR. ELLIS: Nothing from the State, Your Honor.
15 MR. SULLIVAN: Nothing from the Defénse, Your Hopor.
16 THE COURT: Bring them on. |
17 (Whereupon the jury»entered thevcourtroom'at 3:37 pm)
18 THE COURT: Mr. Foreman, if you've reached a verdict,
‘19j will you give it to the bailiff, please, sir. Alk right.
20 Would you, please, publish the verdict.
21 MADAME CLERK: Yes, sir, Your Honor. Youf Honor, this
22 is case number 2012-GS-23-5048, the State versus Michael
23 Robert Bishop} indictment for grand larceny. The verdict is
/
24 guilty, s%gned the Foreperson, Joshua Turner. If thisAis
.25 your verdict, please raise your right hand.
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{(Whereupon all jurors'raised their right hand)

MADAME)CﬁERK: Th;nk you.

THE COURT: Anything further from the jury, gentlemen?

MR. ELLIS: No, sir, Your Honor.

MR. SULLIVAN: ‘NOthing from the Defenée, Your Honor.

THE COURT: Thank you,.ladiés and gentlemen, for your
service on this case. I believe;that'you’re thrbugh for the
week. But what I need for you to do is report downstairs to
the jury assembly room; and Judy will give you that
information. |

Thank you so much. I've enjoyed working with you this
week. Anyone haﬁe-a-queétion I can try to'answef for‘you?

kNo ReSponSe) |

THE'COURT;  Okay. 'You'fe free to6 go. Please repért to
the jury assembly room. Thank you so much.
{(Whéfeupon the jury exiteq Ehe courtroom at 3;39 pm)

THE COURT: Okay. Now, Mr. Bishop, you exercised your

constitutional right not to testify during your trial. You

~have a perfect right to address the Court now concerning

sentence. Islthere anything,_sir, that yéu'd like to say
before I sentence you?

" MR. BISHOP: Yes, sir. This éhafge is four years old.
I mean, I aid a year in SCDCAwithout'being -= withbut it
having brouéht to me to try to take care of it. I've been

-- was in Spartanburg County Jail for a‘while,:three years
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ago, whenever it was, never brought to me. .

Obviously I was in the -- dealing with the wrong kind
of people for some reason that -- I guess they knew I had a
past record, thought they might could use me as some kind of
a scape goat. |

| But, I mean, I knew a lot about that business, you
knpw, I helped her count the money one day, the only reason
I knew the money was -- ény money was even there;. I'stayed
one Saturday wiﬁh her and she couldn't get the books right.
And she asked me to count the money for her.

.And I don't seerhow I could have -- how I could have
walked out with any money. I had t-shirt, shorts, probably
had flip-flops on at that time. That's about what I wore
back then, summertime, even in the wintertime I dressed like
tﬂat.

But, I don't know. I got a good joﬁ. I haven't -- I
haven’'t even thought about breaking the law in years. And
it's == I'm actuaily overwhelmed that something like tﬁis
could come back on me.

Which I dén't know if anybody else in here heard what I
heard, but that -almost makes me lose faith in our system
because I didn't hear any evidence. I've got a packet over
there that ain't got no evidence in it that my attorney give
me. You know, I'm not going to apologize for something I

didn't do.
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1 THE COURT: Okay. That's fine. All right. Anything
2 fﬁrthef, Mr. Sullivan? |
3 MR. SULLIVAN: Your Honor, what he said, there's some
4 truth to it. This happened in October of 2010. He was not
5 served the warrant until 2012. And then he's been.coming
6 back to court. He doesn't drive. The ladies from his
7 church have been bringing him to court éll these times. So
8 they sat on the warraﬁt for a good thle.

9 But I knew - I thought it was a triable case. I
10  thought it would be the case to try. I thought if he'd pled
il with his record, he's going_to get time. So I thought it
12 was a'very‘triaple case and took a chance, gnd it didn't
13 work out. |
14 So the sentence would be up to you. And I'm sure
15 yoﬁ're going to hear his record and he's going to do some
16 active time. I will say this, Judge, when hé getsAactive
17 time he's asked me tb_file a notice of appeal. And if
18 something happens to me, I'd like that on the record that he
19 does want to preserve that right.
20 THE COURT: .All right.
21 MR. SULLIVAN: I énticipate doing it, but ...
22 THE COURT:. All right. You want\to put’ his récord»on
23 the record?
24 Mﬁ; ELLIS: Yes, sir, Your Honor. Thank you. 1989,
25 eighteen coﬁnts of 'grand larceny, nineteen counts of petty
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larceny, twenty-eight counts of auto breaking, 1996, fraud
check, 2005, breach of trust, 2010, driving under |
suspension, receiving stolen goods, two counts of forgery
and two counts of petty larceny, Your Honor.

THE COURT: And do you know what credit he's entitled
to? | |

MR. ELLIS: According to my calculation, it's eighty-
two days for this‘charge; Your Honor.

MR. SULLIVAN: I think he was incarcerated and they got
a bench warrant.. They got him over here and then he made
his bond.

THE CCURT: All right, Mr. Bishob. The sentence of the
Couft is you be committed to the Department of Corrections
for a -period of ten years. Also,las a condition of parole
that &ou'make restitution.-in accordance with the order I
signed in the amount of thirty-two thousand dollars. Okay.

MR. ELLIS: 'Thank you, Your Honor.

(Hearing ended at 3:45 pm)

(End of requested transcript of record)
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Certificate of ‘Reporter

I, the undersigned, Susan W.‘Hudgins, Official Court
Reporter for the Thirteenth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accuréte, and complete transcript of record of all the
proceédings had and evidence introduced in the trial/hearing
of the éaptioned case, relafive to appeal, in the Circuit
Court for Greenville Cognty, South Carolina, on the 17th day
of July 2014.

I do further certify that I am neither of kin, counsel,
nor interest to any party hereto.

— September 9, 2014

.Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

‘ ) ' GRAND LARCENY
COUNTY OF GREENVILLE )
At a Court of General Sessions, convened on | FEB 1 9 2013 . ' th? Grand Jurors.of Greenville

County preéent ubon their oath: .

That MICHAEL ROBERT BISHOP did in Greenville County, on or about the 2nd day of October,
2010, feloniously take and carry away the personal property of ANY ‘KIND CHECKS to wit: U. S.
Currency, with a total value of more than Ten Thousand Dollars with the inteht to deprive the owner

permanently of such property. This is in violation of §16-13-0030 of the South Carolina Code of Laws

(1976) as amended.

Against the peace and dignity of the State, and contrary to the statute geprdde and yded.
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