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" STATEMENT OF ISSUES ON APPEAL

1.

- | Whetﬁer é vague a>nd> duplicitous indictment which .h_jd multiple 6ffens.és in one

count .t-‘o sﬁngrftARule 404 and S‘[Iate v. Lyle violated appellant’s rights to due process, ﬁotice,

and a unénin';ous- ju.fy:verdic’tiunder tﬁe Fifth, Sixth, and Fourteénth Amendments and the
Soﬁtﬁ Cmoliﬁa Céﬁstitﬁtionf;? ‘ o

| 2.
:Whet.her‘ appéllant’s ﬁght qgainst self-incﬁminati(;n under the Fifth and Fourteenth
Amendménts_ was violated when the trial judge refused toA’in»stru‘ct the jury that éppellant was

under no obligation to tell the location of her child?



STATEMENT OF THE CASE

Orl May 9 20.1'2 a R‘iehlandv Courrty grand' jury indicted appellant for unlawful
:conduct towards a child. On May 31, 2012, appellant filed a motion to quash the
| mdlctment R. 1624 A pre-trlal hearmg was held before the Honorable G. Thomas Cooper
_-Jr. on June 7, 2012 -at whrch he took the motion under advrsement and ordered further
brieﬁng._ R. 1595. On’..lu'ne" lvl, 2012, the State filed a response to appellantls motion to
quash the mdlctment R.1642. On June 14, 2012, appellant filed a reply to the State’s
_. ’response R 1647 On July 3, 2012 Judge Cooper issued an order denying the defendant’s
"~ motion to quash the_1nd1etment.'~ R.1 6572.'
; "Onv luly 1.9?' 20l2, the State obtained a new indictment, changing, only the dates of
' vthe conduct. ; The Honorable R. Knox McMahorr held pre;trial hearings on July 30, 2012
Auoust 8, 2012 and August 15, 2012 R. 1. On August 27- September 7, 2012, appellant
was tried before Judge McMahon and ajury. R. 1. K. Luck Campbell represented the State.
R. 1. Also representmg the State were Dolly Justice Garfield and Meghan L. Walker. R. 1.
Hemphill'P. _Prvide)arld"Lesll'B. _Darwirr represented appellant. R. 1 lhe jury convicted
appellant.' R. 1‘582,' 1. 9A - l6. | Judge McMahon senteneed appellant to ten years’ . |
imprisorinrenr. Supp. R 3'0,_.11.’ 15 —22. On September 13, 2012, appellant timely served

and filed aNotice of 4Appeal. This appeal ’follows.



STATEMENT OF FAC"fS -
]ntroduciir)n .
. After being:rebortedmissilng by Her mother in early December201 1, Zinah Damaris
| J enningb (“zingh”j shovued up at her first cousin’s house on Christmas Eve wearing a paper
hoSpital go'wn. R. 841, 1L 9 - 11;~ R. 83.3, 1L 11 -12; R. 1313, 1l. 6 —9. She did not have her
eig_hteen-month old child 'With 'her. R. 843, 1I. 11 — t7. Subsequentty, Zinah was arrested
and requed to'.tellv nolfce the location of her child, but maintained that he was safe. (State’s
- Ekhibit .16): 'Sh.e was then prosecuted for abandoning her child. The child has not been
‘. found. | - | |

Zinah's F amily Backzround

a Zlnah grew up in Columbla and graduated from Dreher High School. R. 1295,11. 3 ;
Lo 7 She was a good student and was involved in multrple extracurricular activities. R.
1295, 11. 3 — 18. She was in the youth gospel choir.- R. 1295, 1L. 14 — 18. She was a Girl
- Scout R. 1296 11 4 5. Her mother Jocelyn Jennings (“Jocelyn”) worked for Richland
1County and her father was a professor ‘at University of South Carolina. R. 99, ll. 21 — 24.
Her father dled just before her fourth birthday. R. 1294, 1. 12 -13. |
o 'After hlgh school,_ Zinah attended Winthrop' University. R. 1297,11. 19 — 25 After
her freshnmn ‘yea'r Zinah 'moved back to Jocelyn’s home in Columbia and enrolled at
Midlands Tech R. 1301 1. 15 —19. After a stressful summer living with her mother Zinah
| moved out of the house and got her own apartment R. 1301, 1. 16 — 24.
Zmah began a relatlonshlp with Roderick Mitchell (“Mrtchell”). R. 1302, 1.9 -14.

Mitchell was malﬁed, but separated. R. 495, 11.22 —25. Mitchell and Zinah lived together.



R 497 ll 4- 9 Zlnah became pregnant by Mitchell and therr baby (“Adam”) was born in

~ June 2010 R 455 1L 23 24 R. 506 1. 13 = 23 The day after Adam was bom Zinah

L moved out of Mltchell’s apartment R. 497, 11 7-13.

o Accordmg to her family and to Mrtchell’s family,- Zinah was a good, albeit
pos‘sesisive: motherto Adam; R. 1319, 1. 7 12; R. 741, 11 19— 20; R. 765, 1. 7 — 18; R.
515, 11 6 8. Zlnah later moved back to her mother s house. R. 1307 1. 19 - 1308 L.7.
She acted possesswely of Adam around her mother and went out of her way to keep J ocelyn
. from rnterfenngmher parentlng. R. 1306, 1. 16 - 1307, 1. 4. Jocelyn and Zinah’s
relationship grew strained and Zinah “didn’t feel comfortable there.” R.1308,11. 1 -7.

Zinah ’s Mental Health Deteriorates

In September 2011, Zinah moved to Atlanta to stay with her older s1ster Demse
'Jenmngs (“Denrse”) R 753, 1. 6 - 23. Denise was thrrty five years older than Zmah R.
752 1. 23 - 24 Adam was approximately eighteen months old when he and Zrnah moved
‘to Atlanta R 753 1 24 754, 1. 1. Denise described her sister as otiginally “a very doting
| mother ” R. 765 1.7 - 18 Zrnah had been “[f]lun loving, happy... very normal.” R. 790,
ll. 9 - 15.- But 'during'the fall of 2011, Denise saw a change in Zinah. R. 765, 11. 7 — 18.
Demse testrﬁed [Zinah] vvasn’t attentive. You couldn’t communicate with her. She just
kmd of looked right through you, d1dn t answer questions.” R. 790, 11. 3 —5. The change in
‘Zmah’s behav1o'r dlsturbed Denrse.‘ R. 789, 11. 12 — 16. She became so concerned that she
took Zinah to the emergency room. R. 791, 1L 5 ~12. Aftera cursory examrnatron the

emergency room released Zlnah and gave her a  referral. R. 792, 11 18 23.

' “Adam” is not the child’s real name. -



Demse and Jocelyn dlscussed Zlnah’s ‘mental health problems and Jocelyn came to-
| Atlanta R 793 l 14 794 111, Demse womed about leav1ng Zinah alone in her house,
l' especrally over‘the holldays. R. 794, 11. 1-11. In November 201 1, Denise and Jocelyn
concocted ‘a plan that J ocelyn would take Adam back to Columbia “until we could figure out.
| what was gomg on wrth Zinah.” R. 794, ll 1-19.

Unknown to Jocelyn and Denise, Zinah learned of their plan. | R 1311, 1. 22 — 1312,
L 1. Zlnah packed her car, before Jocelyn arrived in Atlanta R. 1312 1. 14 — 15. Over
| d1nner Jocelyn tned to convince Zinah to let her take Adam to Columbia. R. 1312, 11. 9 -
19 Zrnah said, “No thanks " took Adam out of Jocelyn s arms, and left R. 1312, ll 14 -

3 On Noyenlber_29, 2011, Zinah went to her bank in Columbia-because her credit card
was not working; R. 606, 11. 7 — 607, l 1. Adam was with her. R. 607,1. 19 — 608, 1. 5. |
The.teller described 'Adam as “very vhappy, very playful.” R. '607, 1. 22 —608, 1. 5. The
child wandered around the bank playing and one of the tellers told Zinah that her son had
started to vx"alk out Of thetbank’s door. R. 609,1. 24 — 610, 1. 9. Zinah retrieved her son. R.
610 1.3 5 The State repeatedly and vehemently argued that this was the last time Adam
- was seen “alive.” R 1485 1. g 11 | |

‘ Marcus'Johnson (“Johnson”) testified for the State. R. 641, 1. 7 - 652, 1. 5. He
‘clahned that on Noyernber 30, 2011 1, Zinah, whom he did not previously know, 'approached
h1m at a gas “statiion 1n Augusta. R. 631, 1. 22 -633, L 14 Johnson called her “Red.” R. |
‘6_3'1, 1. 22 - 633, L | 14.-‘ Johnson said that Red got his attention by pulling on the back of his
hair. R;‘63’1,"ll;ll,’l4 =25, ‘They:exchanged phone numbers. R. 632, 1. 7 - 9. Johnson

claimed Red_y\ianted‘to get together with him later but told him she first had to take her



. .

: brother to school R 633 l 17 636, 1. 15 He claimed that he did not see any children or a
car seat 1n Red’s car. R 636 ll 1 - 7. The entire encounter at the gas station lasted
: approxnnately two or three mrnutes. R. 634, 11. 19 - '2_2. He claimed that a few days later,
after»a'fewdphone calls and text messages, Red came over to his apartment and they had sex.
- ‘R. 637, 11 22 —\24.' Judge McMahon granted defense counsel’s request to prevent Johnson
from testifying that Zinah was “yvearing tight-fitting clbthes” and that “he thought she was
. 'crazy” R. 650 IL.9- 14 : : | |

o In early December 2011 Zinah showed up unexpectedly at her cousin Nina
Sirnpson s'(“Snnpson”) home in Columbia. ‘R. 856, 1. 20 — 858, 1. 13. When Srmpson
‘arrived her daughters had already let Z1nah into the apartment ‘R. 858, 11. 14 - 20. Z1nah
had never shown up Wlthout calling in advance. R. 858 1. 21 - 24 Simpson walked into a
bedroOm.and'saw Zinah “sitting on the floor up agams_t the wall. She had her knees up to
- her chest and had_her arms around het knees.” R. 859,11 10 — 13. Adam was not with her.
R 860 1. 8— 102 Zinah told Simpson that Adam was in Augusta, ‘Georgia. R. 860, 11. 8 —.
12. Simpson called Jocelyn s husband. R 860, 1. 15 —19. Zinah 1mmed1ately got back
Ny 1ntohercarandleft R. 860, 1. 20 - 861, 1. 7 :

Two Missing Persons

S

- Jocelyn knew the Columbia Chief of Police, Randall Scott (“Scott”), on a personal
basis. R. 316, 1L 14— 24. In early December Jocelyn met with Chief Scott concerning

Zinah and Adam R. 316 1.25-317,1. 10. She reported Zinah and Adam missing. R. 317,

| .
L 21 - 318, L 1. Ch1ef Scott a551gned the m1ss1ng person’s case to 1nvest1gator Colin Ba1ley

|
. (“Bailey”). R’. 1037, 115- 1038, 1..7. Investigator Bailey spoke with Jocelyn by telephone



oanecernber 8 .:2011 R 1038, 1. 19 — 1039, 1. 1. After their conversation, the police
entered Zlnah 1nto the NCIC database asa mlssmg person R. 1040,11. 5-22..

Laura Beaver (“Beaver "), a former City of Columbia pohce ofﬁcer who left in good
standrng, testlﬁed dunng the defense case. R. 1346, 1. 16 — 1347 . 16. She owned a
‘cons1gnrnent store in Lexmgton. R. 1349, 11. 4 —7. Zinah and Adam came to Beaver’s store.
on either Becember 22 or 23, 2011. .R 1349, 1l. 13 — 14. Zinah was shopping for a gift for
 Adam’ s great aunt R. 1349 11.-15 — 18. . Beaver described Adam as a normal chlld and “a-
wonderful baby ? R 1350 . 2 - 16 After the pohce made a pubhc appeal for help
locatmg Adam Beaver called the pohce in January 2012 and reported her sighting of Zinah
j and Adam. R. 1;353, 1. 10— 12. Solicitor Campbell argued to the jury that the former police
oﬂ;lcer’s testlmony was not credible. because“sorne people just want the publicity.” R'.
' 1539 ll 7- 12

On Chnstmas Eve, Officer Chrrston Miller (“Miller”) was dispatched to the scene of
a one;car accrdent at the intersection of Washington and Millwood Streets in Columbia. R.
E 347, L. 12— 22. Zinah vvas still sitting on the driver’s side when Officer Miller arrived. R.
347, 11 16 - 348;. l; ’1 0 The car was 0 severeiy darnaged that it was a total loss. R. 1158, 1L
| 12 -13. thicer Miller ashed her who she was but she did not answer. R. 347-, 1. 23 - 348,
»' | L. tO. Zmah gave him her'driver’e license. R. 348, 11. 2 — 6. An ambulance arrived at the
- scene and'took Zinah 'tothe ernergency room. R. 348, 1. 11 — 18. She arrived-at the
hosr)ital at approximately 4:00 AM. R.330,1.21-331,1.3.

When Ofﬁcer Miller checked the NCIC database, he discovered that Zinah was a
mlssmg person R. 349 II. 15-23. He contacted Investlgator Bailey. R 349, 11. 24 - 25.

‘ Investlgator Balley told Ofﬁcer Miller to immediately go to the hospital and ask Zinah the

10



wheréa_boufs of Adam. R 350, 1. 1 -5. 'Ofﬁcer Miller found Zinah in the trauma bay of
Richla'nd Memoriél Hospital. R.j 350,11.9 - 15 ‘He askéd Zinah “where her child was.” R.
~ 350,11 16 —18. Oﬁicéf Miller claimed that Zinah replied she did not have a child. R. 350,
11. 19 - 20 .Ofﬁcef Millér again asked he’r where her child was located. R. 350, Il. 21 —22.
Zinah aflleg.edly‘ fes;pbnded {yith an address of Ridge Crest Lane.” R. 350, 1. 25 — 351, 1. 2.
- Officer Mvi‘ller was “not sure 'vs.r_hether this address was in Columbia. R. 35.1, 11. 3 - 5. Officer
Miller cla_i’rhéd on d_i_réct-examingtion that Zinah refused to answer any further questions, but
' ’(')n 6ross-éXamination adrnittgd that he did not know what other questions he tr'ied to ask. R.
© 351,1,3-5;R. 357, 1L 21 -23.
| _‘OAne of the nursés Q;/ho attended Zinah in the hospital described her as “traumatized.”
R. 337,‘ il:'14 - 18. Zinah begéﬁ hyper?entilaiting. R.339,1.24 - 340, L. ‘3. In an attempt to
| ) calm her :cidwn, the nu.rs'e‘ask‘ed her several questions, one of which was whe‘ther or not she
~ - had children. R. 3A40',- 1. 4 —341,1. 3. Ac'cording to the nufse, Zinah ans'Wered “No.” R.
341, I 4-6. After removing Zin_éth’s clétheé, the nurse noticed »Zinah’su C-section scar. R.
341, 1.7 — 10.. Aﬁer ﬁotiéing the C-section scar, the nurses asked her again whether or not
she héd anAy‘.chjl.d-ren and; Zinah replied that she “had a girl.” R.342,11. 5 - 14.
. Shondala Halfris\(“Har'ris"’) is Zinah’s first cousin and considers Zinah “a big sisfef.”
» R..833, 11. 11 - 14." On Christmas Eve, Zinah showed up unexpectedly at her house in
Covlurhblia.‘ R. 841,11 1 ;,8._ She was wearing “hospital paper clothirig.” R. 841, 11. 9 - lll.
Zinah"s 'lip was dut and swollen and she had a black eye. R. 846, 11. 13 —16;R. 847,11. 8 —
é. Shé hqd a c‘on_cu'sslion. R. liSS, }ll. 9 —11. Zinah told Harris a‘bout her autbmobile |

~ accident and that she “was tired, and she wanted to sleep.” R. 841,1. 12 -15; R. 846, 11. 9 —

2 Denise lived on this street in Atlanta. R. 751,11 9 - 16.



12. Zinah'spent that niéht and thé next day with Harris. R. 841, 1. 12 - 22. Harris testitied
that when she asked where ‘Adam was, Zinah told her “that he was with Denise in Atlanta.”
R.843,11. 19 - 23,

' Hams ’also testiﬁed fhat she had seen Zinah approximately two weeks before
Chri"strhas and that Zinah stayed with her “off and on” during that time period. R. 838, 1.20
— 839 1 S. Adam was not w1th her. R. 839 1. 4 5. Hauris testified that, durlng this time -
perlod Zlnah sa1d Adam was w1th his father’s girlfriend. R. 839, 11. 8 — 15. Hams claimed
that Zlnah told her that bemg a mother was hard and that she was not “mother material.” -R.
839, 1. 16— 840, 1. 1. Harris also claimed that Zinah said that “she wasn’t going 1o be stuck
_ ina house with [Adam] _bn Saturday.” R. 840, 1. 12 - 25.

Harns testlﬁed that she noticed a change in Zinah’s behaV1or after Adam was born.
R 850 11 2— 5 She clauned that Zinah was not “as reserved as she usually is.” R. 850, I1.
6~ 10. Desplte the change in her behav1or, Harris testified that Zinah never did anything
d' that was not'ih.Adarn’s best interest and was alWays protective of his safety. R. 851,1l. 7.—
14,

The Police Ouestibn Zinah Regarding Adam

By Deceniber 27, Zinah was back at Jocelyn’s house. R. 1047, 1. 25 — 1048, 1. 20.
J ocern 'erriai_led Investigator Batley that Zinah was at her house without Adatn. R. 1047, L
25104819, He went_‘to Jocelyn’s house to interview Zinah, but Zinah had Ieft by the
time he arrived. R. 1048,11. 10 - 20. Later that day, Jocelyn texted Investigatdr Baﬂey that
- Zinah had ret'ttrrted; R 1948, 1. 21 - 1049, 1. 6. Investigator ‘Bailey interviewed Zinah at
‘ approﬁ(itnately 630 PM that evening at Jocelyn’s house. R. 1050, . 4 — 1051, 1. 18.

Investigator Baile);“clair_n'ed that Zinah was not in eustody and did not testify whether he

12



|

- gave hgr;war-nings- pursuant» to Miranda v. Atizona, 384 U.S. 436 (1966). Investigator

Béiley handwrote a “Q and A” statement. R. 1070, 1. 18 — 1072, 1. 6; R.1783, State’s

- Exhibit 78.: Investigator Bailey wrote: “Q. Where is [Adam]_?” R. 1783.  Zinah wrote:
© “[Adam] 1s w1th his father Emest Robinson. I dropped him off on December 6, 2011. Heis

safe and happy.” R. 1783. Ziﬁah signed the statement. R. 1783.

Investigator'Baile.y made an attempt to find Ernest Robinson. R. 1051 ,1.4-1053, 1.

21. He was unable to find an Ernest Robinson that fit the deséription in Soﬁth Carolina. R.

1051, 1. 4- 1053, 1.:21. - Zinah then told Investigator Bailey that Robinson was from New

Jersey. R. "1053, 11. 2 — 10. Zinah also gave him information about an apartment complex

on Garner’s Ferry Road. R. 1054, 1l. 7 — 22. Investigator Bailey d.eterminedlthat some
Robinsbns lived at the complex. R. 1054; 11 10-22. The police attempted to make contact
with this Rebinson family, “but we were just unable to make contact with them.” R. 1054, 1.

23 -1055,1. 5. _'The police obtained a warrant for Zinah’s arrest on December 29 and Zinah

“turned herself in at the police statioh-in Columbia that evening. "R. 1062, 11. 7-9. R. 1064,

7 - 17. Investigator Bailey later testified that Ziflah “did not give us any concrete
information regaidiﬁg the whereabouts of her son Adam Jennings.” R. 1066, 11. 4 — 12.

She was extensively interrogated by the police during the early morning hours of

" December 30. 'R. 385, IL 8 — 16. (State’s Ex. 16). The police repeatedly and forcefully

demanded that Zinah tell theﬁ& Adam’s location. (State’s Ex. 16). Zinah refused. R. 1131,

1. 19 - 22 ‘She stated that she did not trust Adam “with anybody or anybody else.” R.

(1153,1.25-1154,1. 3. She told the police that Adam was fine. R. 1155, 1. 23 — 1156, 1. 2.

As part of 'the- arrest warrant afﬁdavit, the police stated that “the defendant has wiﬂfully

13



- Vwithheld information that would implicate the defendant or others and the harm that has

- befallen Adam ” R. 394 1. 7-10.

After her arrest, Zmah was taken before the probate court who determined that she
.was mentally 111. R. 1598,1.3 - 5. An evaluatlon was done at the Bryan Center. R. 1599,
11 1 — 3 Judge Cooper pressed defense counsel on whether Zinah' was dragnosed with a
partlcular mental illness. R. 1599, 1. 6 — 1600, L 107 Defense counsel told Judge Cooper
that Zinah wa_s diagnosed as a paranoid schizophrenic. R. 1600, 11; 3 — 4. Over defense
counsel’s objection, Judge Cooper ordered a competency evaluation. R. 1918,1.5-1621, 1
. 25 Dunng the competency hearmg before trial, psychologlst Kimberly Harrison opined

that Zmah was competent R. 256,11. 12 -17.

14



ARGUMENT

1. -

I’he vague and duplicitous indictment which hid multiple offenses in one count to

subvert R1‘_11e404 and State v. Lyle violated appellant’s rights to due process, notice, and a

'unanimous‘ jury \‘/erdicthunder the Fifth, Sixth, and Fourteenth Amendments and the South

. Carolina Constitution.

Relevant Facts

" Introduction
_7 Everyene iﬁ the c-ouﬁfoom knew that Zinah was charged with abandoning her child.
- What ohly t:he State kneyv Was that, by the end of the case, she was also going to be charged
with abusing her child. . The single indictment in this case was intentienally pled in a vague
~ manner by tﬁe State. In addition to presenting evidence of abandonment, the State also
prese-nted' e\""ijdevnce thet Zinah abused or neglected her child. All of these acts were charged
in ene'indietrlnent and charged to the jury as a single crime. The duplicity of tlllis’ indictment
‘me'antthat Zin:ih had no netice of the abese charges. It also meant that she likel-y did not
receive E-ly unammous ;erdict. | 4So~rr.1evmembere of the -5ury may have convicted her because’
they thought she was guilty of abﬁse. Some members of the jury may .have cohvieted her
Because .the'y thought sﬁe was guilty.of- abandonment. It is impossible to tell what the jury’s
\}el-dict ineélls frerﬁ fhe indic‘;'rnent, the evidence, and tﬁe court’s charge. Defense counsel’s
.mﬁlti‘ple_ moﬁoﬁé in response to the \State’s duplicitous strategy were all denied by,fhe trial

court.

15



yi he First Indictment ahd the Motion to Ouash

,.: .On May 10, ~2012, the' grand jury returiied the first indictment against Zinah. R.
1777. -' The indictment only quoted the‘ statute for unlawful conduct toward a child and
| alleged a date rahge of‘Novemher 24}, 2011, through December 24, 2011. The indictment
‘read in full as.fellowsz |

. -At‘-a Court of General Sessions,' convened on May 9,2012, the. Grand
Jurors of Richland County present upon their oath:

. UNLAWFUL CONDUCT TOWARDS A CHILD

a That ZINAH DEMARIS JENNINGS did in Richland County on or between

ovember 24, 2011 through December 24, 2011, while having charge or

' 'custody, or being the parent or guardian, or being resp0n51b1e for the welfare

of the minor child [ADAM] place the child at unreasonable risk of harm

affectmg the chrld’s life, phy51ca1 or mental health, or safety, or did
unlawfully or ma11c1ously caused or cause to be done bodily harm to the -

child so that the life or health of the child was endangered or was likely to be

‘ endangered; or did willfully abandon the child, in violation of Section 63-5-

70, 8. C.- Code of Laws, 1976, as amended

| Against the peace.and dignity of the State, and contrary to the statute
in such case made and provided.
- R.1778. As:can be seen from the text of the indictment, no facts other than a date range and

a place (Richlahd County) are pled. The arrest warrant and accompanying afﬁdavit accused

"~ Zinah of lymg to law enforcement about Adam s whereabouts. R. 1781. The warrant

A further stated that Zmah was w111fully withholding information” about Adam R: 1781 It

- stated that Zmah “iIs unable or unw1_111ng to establish that this ‘chrld who is solely in her care
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s alit/e and healthy.” R. 1781. Nothing in the arrest warrant described any particular

allegations of abuse agalnst Zmah R 1781. The thrust of the arrest warrant is clear that

, Adam was missing and Zinah was accused of abandonmg him. R. 1781.

~ Shortly after the indictnient was retumed, Zinah filed a motion to quash. R. 1624.

* The motion cited the Fifth; Sixth, and Fourteenth Amendments to the United States
| Constitutio_n.,R. 1624. 1t also cited Article One, Section ‘l’hree and Article One, Section
| F ourteen of the South Carolina Constitution. R. 1624. The motion stated, “The indictment

is vague and ‘alleges no specific act of a criminal nature on the part of this Defendant.” R.

o ‘ 1624 Appellant argued that since the only evrdence agalnst Z1nah was that she refused to

tell the police Adam s location her due process and const1tut10nal rights barred prosecution
of her for exer01smg her Fifth Amendment rlght against self 1ncr1m1nation R. 1624.
On June 7, 2012, Judge Cooper held a hearing on the rnotion to quash. R. 1595.
Zinah argued that the indictment “does not set forth, first of all, notice of conduct which
would put the defendant on notice.” R. 1-600, 1L 15 - 20. Zinah further argued that she was
entitled to notice that would describe “conduct demonstrated by the defendant which is a
violation of thcistatute'.""’ R. 1600,1.24 -7,1. 1. ‘Zinah argued that “to just repeat the statute
is not sufﬁcient..” R. 1600, 11. 21 - 24 “[The indictment] does not describe any conduct on
 the part of Ms. Jennings which is a violation.” R. 1601, 11. 14 - 18.

' ‘.vludge Cooper examined the warrant and stated, “T can’t find anything' that they
specitically accused of lier other than lying to law enforcement.” R 1602, L. 25 ~'1603, 1. 2.
. Zinah’s attorney then referenced her interrogation by police, summarizing the interrogation
and the fact that Zinah refused to tell police where Adam was and that she was afraid that

DSS would take the child. R. 1603, 11. 3~ 13,1.8.
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Whén giif'en a chance to respoﬁd, the solicitor state‘d, “While I’d like to respond to
_mahy of the alléagafiohs Mr. Pride has made, I don’t find it appropriate.” R. 1607, 1l. 20 —
23. The solicitor argued that all the State had to do waé quote the statute. R. 1607, 1. 20 —
 14, 1. 10 Judgé Coope; expressed concem‘about the lack of specificity inithe indictment
én,d said, -“%u know,'yo‘u have to say somethiﬁg.f)esid.e_s quofe the statute.” R. 1608, 1. 11 —
'15; L 1 AThe‘:' soiicifor responded that the indictmént stated the dates, the county, “and thé
iﬁdividual that’s missing which would be her son.” 'R.1609. 15, 11. 2 — 6. The solicitor
further gtated, “_"_Ihej chﬂd has been abandoned. That’s what the statute covers. That is the
 cloak” R. 1609, 1.8~ 11.
| Judge Cooper continued to press the solicitor and she responded, “The fact of the
: .méﬁer is the child is sti‘llnm‘issing, and she refusés to tell anyone where the child is. We are
charging her with abéndé_ning a chi_ld, and these are arguments trhat- should be made before a
| jury or:al directed-'i/e‘rdict.” R 1612, Il.2—6. The solicitof continued to argue that Zinah
abandonea Adgm. R. 1612; 1I. 7 - 18. At no point during the'hearing did 'the‘-solicitor.~
: describ¢ ény illéga_l conduct By Zinah other than abandoning Adam.

The defens¢ attorney responded, stating that the indictment failed to “describe the
conduct.” VR. 1613, 11. 18 — 21. He further stated that “the indictmént must be sufficient as
,t'o‘ apprise the defendant _of what fhe defendant rﬁﬁst be prepared to meet. What we’re

trying here ié a missing trial, missing child case.” R.1613, 1l. 18 — 25 (emphasis added).
Judge‘éocl)pé;dicjl' not rule and required the State to ﬁ1¢ é written reply to Zinah’s motion. R.
1616, 1. 7 - 21. ;Ju.‘dge Cooper gave appellant three days to respond to the State’s

submission. R. 1616, 11. 7 - 21.
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The State’s Written, response repeated the -solicitor’s argument at the hearing. R.

1 642 It argued that the State need iny quote the statute. R. 1642. When the State quoted
.the indictrnen‘i in iis written.response, it omitted the portion of the indictment that stated
;‘for did unlawﬁlllly,,ormaliciously cause or-cause to be done bodily harm to the child so
i:hét th_e li:fe or health of the child was endangered or was likely to be endangered.” R. 1644.
: Indictrnent (emphasis addedjL Nothing in»the State’s response alleged any illegal action by
Zinah other than ahandoning the child. R. 1642. Zinah’s written reply again argued that
some speeiﬁc facts were necessary for the indictment to be sufﬁeient -and to provide

sufﬁcientnoti_ce. R. 1647.

The'Supersédin,q Iizdictment and Hearings Before Judge McMahon

+ - On June 3, 2012, Judge' Cooper signed an order denying the defendant;s motion to
qnash. R.‘1652'.» The order wzis not filed nntil a month later, on July 3, 2012. R. 1652. The
defense attorney did not get a copy of Judge Cooner’s order until another monthillater, on
July 30, 2012, when he was handed a"co'py‘ by the'solicitor during a hearing in which he was
again arguing his rnetiqn to quash. R. 78, 11 11 — 16. Judge Ceoper’s order essentially
| aigreed' wuh the solicitor’s position ‘rhat,an indictment needionly quote the statute and
. provide a date range.. R. 1652. Jusi like the solicitor’s written memorandum, the order

' emitted the -portion ef thel indictment regarding causing bodily harm to the child. R. 1654.
' _-ihé»" hearing durmg which Mr Pride received judge Cooper’s order was held before
,Jndge McMahon. R 1. Mr. Pride began his argument by t_elling Judge McMahon that

Jndge Cooper had not ruled on his motion to quash. R. 72,1.21-73,1. 2.

19



| Before this heaﬁhg, the State sbught and received a superseding indictment on July
19; 2‘012.3 R. 1779. 'fhis new indicttnent differed in no way from the original indictment
but fot.one ehange which Would later become very significant. R. 1779. It expanded the
date(raﬁgje. R 1779 The originall indictment’s date range was November 24, 2011, through
Deeember :24, 201 1. R 1777. The sut)etseding indictment’s date range was S‘eptember 1,
201 1,‘ throdgthecember 24, 201 1. R. 1779. Despite Judge Cooper’s concerns at. the -
hearing, and thev complaints t”rom the defendant regardihg the lack of notice, the superseding
indictment did net include any specific allegations of wrongdoing by Zinah. R. 1779.

Durmg his opening remarks at the hearing before Judge McMahon, Mr. Prlde recited
the supersedmg indictment and stated that “the only part of th1s statute that really is
| apphcable to this case would be the abandoning of the child.” R. 73, 1. 8-74,1 10. He
argued that the supersedmg indictment again only recited the statute and referred back to the
arrest Warrant. R’,' 74, 1.13-77,1. 4. Mr.. Pride stated that he could not “take issue with the
time span becatlse indictments can allege a period of September 1% through December 24“’.
That’s not inappfopriate. But what is inappropriate is that they don’t assign any particdlar or
any definite—any set pf facts showing What Zinah did in order to violate the statute.” R. 76,
1.9 -15.

In reéponse, the sohcitor—for the first time—stated that the indictment might allege
miscdnddct (I)therthah-abahddhment. Solicitor Garfield stated “We amended the indictment

to expand the time frame of unlawful conduct towards the victim [Adam]. We expanded

3 The superseding indictment states it is an “Amended” indictment, but it also shows that
the grand jury issued it.
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- that timé frame bécausé there may be evidence presented that harm was done to the child

‘in éddiﬁon to the ab;lndonment.” R. 78, 1L 1 - 5 (e-t.rlphe;sis added).
Mr. Pﬁde.rggkiéwed Ju&ge Cboﬁer’s olrder and &gued again that the indictment contained no
descﬁption of :illegal conduct. R. 80, 1IL.7- 10. The solicitor’s response was not to offer any
| further description of wﬁét they ihtended to prove, but instéad, “We have provided Ms.
'. J ennings notice of fchg stqtlite in cdm‘pliance with—the indictment is in compliance with the

statute to provide her proper notice as to what she would be tried.” R. 81, 1. 22 - 25. Citing

S.C. Code § 17-19-20, State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005) and State v.
Means, 367 S.C. 374, 626 S.E2d 348 (2006), Judge McMahon denied Zinah’s motion to

qliash.
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The Second Motion to Oucish and the Hearing Before Trial

Before trial, Zinah ﬁled a motion to quash the superseding indictment. R 1656. R.
265, 11.. 15 —19. Judge McMahon heard this motion after j Jury selection, but before the jury
was sworn. R 286 L 11 (swearing of the jury). In the motion, the defendant complained
that the date range had been expanded, but no additional facts were given. R. 1656. Zinah
speciﬁcally ,arg'ue'd ‘that she had no notice of “any of the circumstances or the specific
rhiSconduct she must prepare to defend. R. 1656. |
'Duringla,rgument before_ Judge McMahon, Mr. Pnde argued that the superseding
- indictment was "‘a prosecutorial ccheme is which the State seeks to bring in conduct starting
in September ” R. 272,11 22 —23. He argued, “This whole case, Judge, is not about Zinah
abusmg the child It’s about a missing child. The abusing and the statute is a pure—it’s a
B pretext on the part of the State.” R. 274, 1. 10 — 16.. He argued the new indictment did not
' ,4provi‘de notice and was insufficient because it only repeated the statute and did not describe
Zinah’s conduct. R.275,1.14-276,1. 1. | |
| In response,‘ Solicito_r Campbell argued that at the time of the new indictment, the
- defendant “Wasalso on notice as to various acts done by the defendant by the discovery that
was‘.provided .to him several months ago.’; R. 277, 1I. 20 — 25. Solicitor Campbell
continued, ;‘In_ fact, she did more acts that could be constituted under the tiine period which
~ we have indicted her for, Your Honor.l» The defendant has had sufficient notice, and this is
' the ﬁtst time we haveheard anything about himnot having notice.” R. 278, 1. 21 —25. She
denied a scheme and said “the time beriod in ' which the acts that fall under this crime of

unlawful neglect of a child would be appropriate to bring forth evidence before a jury.” R.
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279, 1. 245‘ - 280,‘ l." 3. Mr Pride responded that giving discov-ery cquld not cure an
ihsufﬁcient.indictment and that he had “raised notice all along.” -R. 280, 11. 6 —25.

- Judge McMahon essénﬁally ref;eated his prior ruling and held the indictment w-as'
sufficient. R. 281, 'l.‘ 10 —284,1. 17. The jury was then sworn and the tri.al began. During
~ her opening state-rn_ent, the éOlicitor' read the indictment and then told the jury _tha't,l “For a
peréon to willfully abandon youir chilgl ‘you have custody of is aéainst' the law.” R. 300, 11.
23 - 25 At no po}int in her opening did the solicitor mention any illegal acts committed by

Zinah other than abandonment.

' :Alleg'ations Other than Aéandonment During the Trial
‘The Si:éte called forty-one (41) witnesses.during its case-in-chief. R 9-15 It |
'introduced‘ éigh‘;y;one (81) exhibits. R 17 = 20. Its se\;enth witness was a police officer
who pulle'ci Zinah over in Noverhber for running é.red light. R.472,1. 14 -473,1. 3. Adam
was in the car. R. 473, 11. 4 - 10. The State elicited from the officer that Adam was not in a
car seat. R. 473; 1.4-475,1. »23. Adam'was iﬁ good health, cleaﬁ, and happy. R. 477., 1. 12
- —19. .
| The Stéfe’s foqﬁéenth witness was Christian Dickerson (“Diékerson”). Dickerson
grew up W1th Zinah. R. 557, il'. 17 — 23. The solicitor asked Dickerson about a time Zinah
b?ouéhf Adam td her Housé. R. 560,;11. 1-25. Zinah told Adam, “Go play.” R. 561,1l. 1 —
7 The solipitor asked the following:
Q. When yoﬁ said she séﬁt h1m to play, describe that, please.

A. She sat him on the ﬂobf and she kicked him and told him, Go play. He
didn’t move initially. She kicked him again and told him to go play.

Q. How old was. he?
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A. He was over one but I don’t know the exact month age.
Q. And he sat in the floor, was kicked in the back, and told to go play?
A. Yes.

- Q. When were y all together‘7 When did this happen‘7 About what time of
year? :

A. This happened around September 2011.

R.56L,1.3-16. |

At thjs point; Zinah objected and the jury was excused. R. .561, 1. 17 — 25. Mr.
Pride told the trial court, “I think that before unindicted bad conduct comes in on  the part of”
Zinah Jenmngs the foundatlon must be laid. The foundation has to be laid that the acts
occurred w1th1n the time span of the mdlctment.” R. 562, 1. 24 -563,1. 3. He ‘stated that the
solicitor must establish that the conduct fell within the parameters an jndicthqeht but then
admitted that the State “can go to the bad acts.” R. 563, 1. 9 - 14. Mr. Pride then
referenced Rhle_ 404(b) SCRE, bdt said that the bad acts must be shown “within the
framework on the indictrrrent.” R. 564, 11. 2"— 17. The solicrtor referenced the date range of
the iridicttnentan_d stated that the testimonylcohcerning'kickihg Adam in the hack “would be
included in the indictment.” R. 593, 1L [8—21. R. 583,119 10.

- The. jury returned and Dickerson’s testimorry resumed. | Dicker—son. claimed that
Zinah “brutally” kiched Adam, but after further cross-examination stated that Adam did not
cry and just mede a squihting noise.” R.593,11. 18 —21. R.583,11.9-10.

The State s next witness, a bank teller, testified that she saw Adam run out of the
front door and they had to tell Zinah to get h1m ‘R. 605, 11. 4 — 11. She also testified that

Adam frequently was not in a car seat and she saw Zinah drinking in the car. R. 606 1. 1-
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4. Another bank teller was called to testify that Adam was frequently not in a car seat. R.
619,1.619- 620, 1.6, :

Adnenne Alston (“Alston”) testified that Zlnah dropped by her house and left Adam
'asleep in the’ car whlle she came to the door. R. 675, 1.9 —-676; 1. 12. After this w1tness, Mr..
Pride ‘objeeted o the .relevance of Alston’s testimony. | R. 681, 1. 10 — 682, 1. 2. He asked,
“What value in this case does‘it have that Zinah brought a baby by the house that was asleep
in the car‘7 I mean, what is the inference? That a good mother wouldn t leave her baby out
sleeplng in the car‘7 So that makes her a bad mother?” R. 681, 11. 14 — 20. Judge McMahon
‘responded: ‘ | |
| A Jury could ‘determline that leaving a 17-month-old child in the car, ,even

asleep unattended, could be some evidence of placing the child at

-unreasonable risk of harming affecting the child’s life, physical, or mental

. health or safety. I mean, obviously I don’t know what the jury will do with
 that information. I'm not the fact finder.

| R 682, 11 16 = 22. Mr. Pride responded “When Ms. Garfield opened to the jury, she
-opened on abandonment That s the only thing she opened on.” R. 682, 11. 23 —25. The
_ Judge then found that the evidence was that Adam was left in the car asleep and ruled, “I'm
not gomg to strlke that.” R. 686, 11. 13 - 18. |

| | " The State then called Alston’s boyfriend to testify that he went to the car to check on
Adam. R. 690, 1l. 15 - 23 He said it was “kind of hot, like warm” even though it was in
‘November. R. '6491, 1. 2 - 4. R 692, 1. 21 — 22. He said the windows were rolled up and
Adam Was asleeo. R.691,1. 3 -24. On c'ross-examination, the boyfriend said Zinah was
only in the house “about two or three mlnutes ” R. 693, 11 8 ~12.

The State S next witness was Je551ca Thomas (“Thomas ) who lived in Gonzales

Garden's. R. 696, 1. 1-697, 1. 4. The solicitor asked her if she had ever observed Zinah “to
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do anyﬂﬁné neglevctful.”.v li.'698, 1.2 — 4. Thomas testiﬁed that a “few times” Adam was
hun'gr};‘and she saw .“a little mark’on his forehead.” R. 698, 1I. 5— 11. The solicitor asked,
: “Dld you ever ol)serve Ms. Jennings hit Adam?” R. 698, 1. 18. Thomas responded with a
story that Zinah had once squeezed Adam’s hand because he would not say “momma” and
. the chjld screamed. R 698, 1. 19 - 699, 1. 3.- Thomas also testified she saw Adam wearing
inappropriate clothing. R. 717, 11. 18 — 22.

| The State’s twenty-fourtlr witness, a friend of Zinah’s, .Was asked whether she ever
saw Zinah “do anything to harm” Adam and she repl‘ied “No. . R. 823, 1. 17-19. She then
testrﬁed that she saw Zinah in December w1th frlends at whrch point Mr. Pnde objected on
relevancy grounds R. 824 1L 15 - 25. Mr. Pride renewed h1s objection after the witness’s
' drrect test1mony and the State called her husband R. 826 ll 22 — 25. When questioned
about -the relevancy by Judge McMahon, the solicitor explained that the forthcoming
testimony “would éo to at the very least to the aldandonment prong of the indictment.” R.

827,11. 8 - 12 (emphasis added).

The Defense Motions
After the State rested, _Zinah rnoved for a directed verdict. R. 1219, 11. 4 — 1225, 1. 4.
' Aﬁer stating the grounds for his directed verdict motion, Mr. Pride moved, in the alternative,
to require the State “to elect.” R. 1225, 1. 10 — 14. He argued that during opening
» statementsv the solicitor told the j Jury that Zrnah was being charged with abandonment.” R.
'1225 1. 15 - 20. He stated: '

‘ - And now I would submit to you that the case is looking weak for the
“State, they' shoot a shotgun full of pellets. They spray a mist here. 1 will hit

~over here. 'So now they are under the statute, under not only.Section 63-5-
~ 70(3), but they want 63-5-70(a)—not (a) but (1) and (2). . . . I would submit
all of these allegations that the State would point to as harm to Adam from
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Zinah or affecting the child’s welfare, all of those instances are remote. in
- time, Judge. They are remote as it relates to the indictment in this case.

~ R.1225,1,21 1226, 1. 10. He further argued:

o Number three, require the State to elect under the statute. The
problem in this case has been notice all along. I have complained about
that all along, lack of notice.

The State is all over the place in terms of what they are prosecuting.

Their answer is going to come back and say, Well, we were prosecuting
unlawful conduct towards a child under Section 63-5-70.

. Yes, yéu may be and that’s:true, but under what part of that
. “section? If you.go by the opening argument made by Ms. Garfield, the
~ argument and the charges were purely abandonment.

R.1230,1. 19 1231, 1. 5 (emphasis added).
In response, S:olicitor Campbell argued that the statute had “three prbngs,” quoted
the statute, and said “That is on the face of the indictme_nt.” R. 1231.1. 13 —20. She stated
“the indictment is sufﬁciént to allbw us to proceed under the three séparate i)rongs.” R.
1232, 1. 2 — 3. In an amazing display of chutzpah, Solicitor Campbeu said, “We restrained
‘ourselve_s to acfs that occurred, as far as the bad acts, within the time period of the
ihdictrrient, which I believe reflects Sepfember 1% through the énd of December.” R. 1232,
1.4-9 (emphasis added). AShé then recited the evidence of Adam not being restrained in a
.car seat, Zinah kicking Adam in the back, and Zinah squeezing his hand. R. 1232, 11. 10 -

| When Mr. Pride responded, he said:

Judge, you questioned me when I raised the fact that this was a prosecutorial

- ‘'scheme, the way they went back and got that second indictment. They didn’t
~ have enough. So what they had to do, they had to widen the avenue from the
original indictment and go all the way back from September through:
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' December 50 that they could plck up thls umndlcted conduct from
varlous w1tnesses

"R 1235 L 21,—‘ 1236“1 .13 (emphasis added).
After ruhng that sufﬁc1ent ev1dence existed to ‘pass d1rected Verdlct .on wrllful
' abandonment the tnal‘ judge altematlvely vruled concemmg the other prong of placmg the
. ‘.chlld at unreasonable rlsk of harm.” R 1238 .22 - 1239, 1. 6. Judge McMahon credlted
the ev1dence that Zmah k1cked Adam d1d not have Adam * properly restramed” in a car seat
left h1m in a car asleep, and squeezed h1s hand. R. 1240, L. 22 — 1241, 1. 14. Judge
. McMahon sa1d “Those go to the other prongs of 63-5- 70.” R. 1241 11 13 - 14, Fmally
- Judge McMahon ruled “I would not requlre the State to elect.” R. 1244 L.2=5.
Zmah renewed her motron regardmg the defectlve 1ndlctment after the close vof all
B lthe ev1dence R. 1436, 1. 20 - 1437 1. 3 Mr. Prrde agam dlscussed the “prosecutorral
scheme and umndlcted conduct R 1436 1. 20 - 1437 1 3. He handed the court a written
) motion asking Judge McMahon .to require the state to specify all criminal acts constituting a
- \tiotationﬁof section 63-5-70."' R. 1441, 1. 2 — 17. R. 1659 Solicitor Campbelllreblied that
the State Was “m comphance w1th all the rules of evidence as far as.the 1nd1ctment and
‘everythmg else ? R 1441 1. 18 22 Judge McMahon noted that the defendant cited the
- F1fth Amendment demed the motion, and did not requrre the State to specrfy its ev1dence
R: 1442 11 5—20. -
Durmg her closmg argument the State urged the jury to convict based on the abuse "

'allegatlons Sohc1tor Campbell referenced Adam not bemg properly restramed” in a car

’seat R 1517 11 11 - 15 R. 1519, 1L. 18 22 She told the j Jury that Zmah was not’

| ¢ properly watchmg” Adam in the bank. R 1519 1. 23 25 ‘She referred o evidence that

, | Adam was in a car unattended wrth the w1ndows rolled up as another small cog.” R. 1521,



1.9 - 14.. She suesséd that Ziﬁah kigkéd Adam in the back “two times’; and she “did it to
hurt him.”  R. 1525, sll.‘ 19 - 22. | Spiicitor Campbell also referred to Adam not being
: “dressed properly”-and Zinah squeezing‘*Adam’s h'and.. R. ‘1‘526, 11; 3-17..
 The jury requested a copy of SC Code section 63-5-70 during dgliberationsl R.
| 1580,11. 3 — 6.' They aiSo reque‘sted a deﬁnition of ithe ferm ;‘abandonment.” R. 1580, 11. 18
_ 24, The court compliéd with the jury’s requests. R. 1586, Il 3~ 12. Following the
verdict, Zinah renewed all previous motions and moved for a rhiétrial. R. 1587, 1. 16 — 23. ‘
Judge McMahon denied the motions. R.‘Ll 588,11 12~ 15. |
Diséﬁssioh : |
Dugzgéigv '.
The frial coﬁrt. erred in alloudﬂg the State to preseﬁt-mulftiple offeﬁ_ses to the jury

b2

urider one indictment. ““Duplicity is an ill-favored quality in both life and the law. . . .

_ Stat¢ v. Samuels, 403 S.C. 551, 553, 743 S.E.2d 773, 774 (2013)7 “While commorﬂy
| -under'stéod io be synonymous with deceitfulnéss and double-dealing, when used in fhe law,
duplicity means the charging bf the same offense in more than one:coﬁnt éf an indictment.”
Id. “Dupliqitous indictments implicatera defendant’s rights to notice of the charge against
~ him, to é uneinimc;us verdict, t;) appfopﬁéte sentencing and to protection against double
jeopardy in a subsequent prosecution.” Id. at 556, 743- S.E.Zd at 776 (internal quotations
omitted). “For example, such indictmeﬂts present the risk that a Jury divided on the two
separate‘ offei_ises in one ééunt could nevertheléss convict through a generél verdict on the -
one tc‘o'unt.” & “[D]uplicitoﬁs' indictments are génerally considered defective and may be

dismissed on that grqlind.” Id. “[A] defendant will prevail on appeal when he establishes
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both that an indivctm.ent wee"duplicitops vand that he was prejudiced by the duplicity.” 1d. at
557, 743 S E.2d 776 R

In _Sém_uels, | the‘ indictment alleged the defendant assaulted two women using
“and/or” between their names. Q é‘t~ 555, 743 S.E.2d at 775-76 (alleging an assault against
“Patricia Speaks land/or Carla Danieis”). The women were the defendant’s paramours. Id.
at 553, 743 S.E.2d at 775. .Together they ‘:confronted the defendant with 'his multiple
romantic aﬁacMents and began calling other women he had simultgneously wooed. Id.
" The defendant aid not respond 'well. Id.. He held a gun to ohe-woman’s head and
knockea tﬁe other one down before he ﬂed. Id. at 553-54, 743 S.E.2d at 775.

A The Court easily reaehed the cohclusion that for “offenses against the person, a
eepafate offense exis;ts for'each persori'subj ected to the criminal clondu‘ct.” Q at 557, 743
SE2d at 777. For this reeson, the indictment wae duplieitous.‘ Id. “By includiﬁg both
: Vict’ims in one couht, the indictment cﬁerged two offenses in one count and was’ defective
_fer duplicity.” lcl : |
| - The indietment in this case is only marginally harder to diagnose as duplicitous.
If just t};e laﬁguage 4'0f the indictment itself is analyzed, it alleges three‘offenses: (1)
placing the child at uﬁreasonaiale r}sk of harm; (2) causing bodily harm to the child; and
| (3)'abanddnment. R. 1779. If the State’s proof at trial is analyzed, twelve offenses were
presented to the Jury During closing arguments, the solicitors presented the following as
Zinah’s crimes: ' | |

1  Abandonment. R, 1471, 1L 12 - 15. R. 1474, 1. 19 - 1475, 1. 4. R. 1478, L1- 9.

" R.1484,1.21 - 1485, 1. 16. R. 1487, 1L 18— 19. R. 1488, 1L 19— 25. R. 1511, IL.
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9-15. R.1513,1L. 4—5. R.1516,11.19—25. R.1522,1. 19— 1523, 1. 2: R.

1531, 112 15.

Kicking Adam in the back. R. 1471,11. 7-11. 1477,1. 2 -7. R. 1487, 11. 13 —

17. R.1525,11. 19-22. R.1536,1.21.

‘Not restraining Adam in a car seat at the bank. R. 1472, 1l. 16 ~24. R..1477,11. 8
~10. R. 1481,11. 11 — 13. R. 1519, 1. 18 - 1520, L. 3.

Not watching Adam at the bank. R. 1519, 1.23 - 1520, 1. 3.

Not restrain-ing‘Adam in a car seat on Two Notch Road. R. 1517, 1. 11 -15. R.

1536, 11. 19 - 20.

: Dfinkirig while Adam was in the car at the bank. R. 1472,1. 17 - 1473, l.21. R.

1477,11. 8 —10. R. 1519, 11. 18 - 22. R. 1536, 11. 16 — 20.

Squeeziﬁg Adam’s hand and making him cry. R. 1477,11. 10 — 13. R. 1487, 1. 13

- =17. R. 1526, 11. 12; 17. R. 1536, 1. 21.

- 10.

11,

12,

. Leaving Adam in a car “on a hot November day with the windows rolled up.” R.

1486,11.7-12. R. 1521, 11. 9 14. R. 1536, IL. 20— 21.

‘Not providing adequate food and shelter. R. 1480, 11. 3 — 11. R1481. 1663, 11. 11

- 18. R. ‘1526, I.3-7. R.1536,11. 22 - 23.

Mental injury to Adam from “béing dropped off with some stranger, néver seeing
your mom agéin.” R. 1481,11. 1 -5.

Leﬁing Adam stay outside “Wandering the streefs.” R. 1481,11. 11 - 18. R. 1528,
Il 19 - 23. R. 1536, 11.22 - 23.

Inferring that Zinah injured Adam because spots of his blood were found on a

‘baby blanket. R.1482, 1. 2—8. R. 1536, 11. 1 —4. R. 1536, L. 23.
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Each of these allégations constitutes. a separate offense that, if the State wanted to try
- +Zinah for ‘t-hen_l,‘ Should have been charged in separate indictments.

A child sex case illustfates the fact that these are sepafate offenses and the danger

of duplicity. State v. Fonseca, 383 S.C. 640, 681 S.E.2d 1 (Ct. App. 2009) adopted as the

Supreme Court’s opinion in State v. Fonseca, 393 S.C. 229,711 S.E.2d 906 (2011). In
M, the “original inciictment éharged one.count of a lewd act against a minor, but
allégéd two distinct incidents: 6ne éccuning in 2001 and another in 2003.” Id. at 643,
681 S.E.2d at2. The trial coﬁrt ordered the indiétment amended and thé “State electeci to
. proceed only on the 2003 lewd. aic';.” Id. Unlike Fonseca, Judge McMahon denied
Zinah’s ‘fno'tions to require.the State to elect and»specify the criminal acts.‘ R.1244,11. 2 -
5. R 1442,1.17-20. | |

" But Fonseca is'i'rrvlpror,tan‘t for another reason. It conclusively shows the two sex
allegations Weré not part'of an ongoiﬁg abuse. After the State elected to proceed on the
2003 charge, it used the 2001 charge as a prior bad act. ]d. at 647, 681 S.E.2d at 4. This

" Court held that the 2001 .charge was not admissible under Rule 404 and was not part of a

common scheme or plan. Id. at 649-50, 681 S.E.2d at 5. Fonseca’s logical separation of
thé two sex} abuse allegationsv _applie-s'to the separate allcgafions of abuse by the State in
fhis case. It shows that the multiple ailegations bf abuse were separate offenses.

* ‘A ‘recent Kentupky _éasé presents- a similar legal scenario.i Johnson_v.
Commonwealth, 405 S.W.3d 439 (Ky. 2013). The defendant in Johnson faced charges
for ﬁmrdér ahd f‘ﬁrsf;degrée criminal abuse” arising from the death of her two-year-old

| 'son. . Id. at 441. The child died from blunt force trauma to the abdomen. Id. at 442. The
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'v autopsy also reveaied three distinct leg fractures that occurre.d_ at different times. Id. at
443, 4‘

The Kentucky Supreme Court reviewed the defendant’s ﬁnpreserved dupiicity
challenge under its “palpab.le‘e'rrOr” standard and reversed. & at 448. The defendant
,chéllehgéd her qbué'e .co‘n-vié;[ion becaué.e the jury could have rendered a nonunaﬁimous
‘v.erdict concérning the thréé lég fractures. Id. The court found a unanimity error because
the jury’s vefdict “could have covéred either of the fractures that were caused by abuse,
since the time frame lisfed in tﬁe instruction included both of them.” Id. at 449. The
.CO-l-ll't stated that it did nofv'rnattver that the error was not apparent from the jury instruétions
because vit‘ arose frqm the proof. Id. “Regardless of how it happéns—either when the
instruction explicitly includes multiple criminal offenses or the proof dem'onstrates
the_m—"wheﬁﬁ jury instruction and"resulﬁng verdict covér‘ muﬁiple ‘crimihal acts, the
éarhe pfinciples‘ apioly.” M;‘(emph'asis added).

| Johns;)ﬁ’s logic, which.'is the same as Samuels, shows the application of the
duplicify rule to child abuse cases. The error in this case is worse thén Johnson. At least
in Johnson, the prosecution sﬁlit a distinct crime (the murder) frém the abuse. Here, the

State lumped the unquestionably distinct crime (abandonment) with other distinct crimes

' (the eleven abuse ‘allegatioﬁs). If the defendant in Johnson couid not be convicted of
child abuse becﬁuse the jﬁry was presented with thre¢ differerit leg fractureg, then Zinah
' . c‘_ould not be lawfqlly convicted when the jury rendered a general verdict on éband;)nment '
and eleven other distinct abﬁsé allegations.

In an Ohio case, the supreme court found two acts of child abuse were separate

offenses even though they occurred alinqst simultaneously. State v. Cooper, 819 N.E.2d
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657 (Ohib 2004). Ohio has a st_atuté thatl protects defendaﬁts' from being convicted of
~ multiple crim:es based on thc‘samé factual conduct. Id. at 660 (citiﬁg R.C. 2941.25). The
défendant in Cﬂp_@j shook his stepson and slammed his head against a hard surface,
caﬁsing t-he eighteen—mo.nth' old’s death. Id. at 662." He was‘conv'ic'ted of involuntary
manslaught.erl and chiid endaﬁgering. Id. at 659. Even though the acté took place at
almost the séme tirhe_and resulted in the child’s death, the Ohio Supr_emé Court ruled that
they were separate acts and both convictions ‘vsl/ould stand. Id. at 662. Even moreso than
Q@p_e_g, the multiple aﬂegatiqns of abuse and neglect against anah were sp'aced out over
four mont}‘lAs.and. therefére should be treated separately.

_ .:The ‘Stafe will likely argue that child abus; and neglect is a continuing offense and

therefore the indictment, despite its duplicitous language and the proof at trial, only

alleges one crime. That argument may- be persuasive in another case with different facts,

but as shbwﬁ by Fqnéeca, Johnson, and Cooper, it cannot succeed in this case. Evenifall
of the allegations éoncemirig abuse and neglect (numbered 2 - 12 above) could be lumped
into one cfimé, ‘the$¢ allegatibné would still remain distinét_ from the "abandénment
"allegation. Some jurbr_s could haye found that Zinah com:mitt:ed'any oné of acts 2-12
~ but not abandéhrnent. Other jurorg could have foﬁnd that Zinah abaﬁdoﬂed Ada(rn, but
acts 2 — 12 were petty attempts to smear Zinah’s charactef and didlnot rise fo the level of
abuse. The danger of ldupli'city .is 'th.at even thoﬁgh the juroré were not unanimous on
‘ - what crime Zinah .co‘mrhi.tted, they could still have rendered a guilty verdict m this case.
_S_a_ﬁM ‘expréssly adopted the federal standard dealing _with duplicity errofs. '
Selm_ucﬂs at 557, 743 VS.E‘.2d at 776. The remedies for fixing duplicity errors in m

and the federal cases further demonstrate the need to reverse this conviction. &, e.g.,
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Unitedv Statés V. Sturdivant, 244 F.3d 71, 75-79 (2““l Cir. 2001). In m, the
defendant éufferea no prejtldicé bécaﬁse the court used a special Vefdict fqrrn requiring
fhe jury to make a s;cparate' finding as to each of the women §vh0 ;)vere assaulted.
&mLIS at 557-58, 743 S.E.2d at 777. Sturdivant notes the féderal' remédy of reciﬁiring
“the government elect to procee.d Based uboﬁ only one of the distin-cticrimes inéluded

within a duplicitous count.” Sturdivant at 79, citing United States v. Aguilar, 756 F.2d

'1418, }1.422-.24 (9th‘Cir. 1985); Thomas v:. United States, 418 F.2d 567, 568' (5" Cir.
1969). | ) o
~ Here, appellanlt asked f(‘)ripreciselsl this remedy:‘ : Requiriﬁg the State to elect.
Defenée counsel moved for. th.eA c_:burt to “require the State to elect under the statute.” R.
11230, 1. 19 - 1231, 1. 5. This motion was denied after the solicitor argued the statute had
v f‘three prongs.’; R. 123,1_, IL. 13 = 20. Judge McMahon ruled, “I Wbuld not require the State
toelect” R. 1244, 1.2 5. | | -
Defense counsel alsd hénded the court a written motion asking Jﬁdge_ McMahon to
requiré the sfétte to specify all criminal ac;,ts cbnst_ituting a vibldti’oﬁ of séctibn 6-3V-5470. R.
1441, 11.2 - 17. R. 1659. The State argued the indictment was sufficient, R, 144 L1 18-
22. Judge‘ McMaﬁbn did nof‘_require the State t§ épeCify its evidence. R 1442, 1'1. 17 -20.
Following the _Verdict,. defense counsel renewed all previous motio'ns” and moved for a
mistrial, which was denied. R 1587, L. 16 — 1588, 1. 15. »The trial court had the opportunity

.o - . {
to correct the duplicitous indictment by requiring the State to elect, but refused to do so.
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o ~~j\lotikce.,{Avo‘idirz,q Riile 4;04, and Tridl bv Ambush
‘ As recOgniZedl bySamuelsand the federal cases duplicitous indictments not only
: defeat the nght to a unammous Jury Verdrct they. also implicate constitutional due process
»'concerns regardmg not1ce U S. Const amends 'V, VI XIV.- S.C. Const art I, §§3,14. As
'-"shown by the Johnson court S concern over-an 1nd1ctment which became dupl1c1tous
because of the proof at- tr1al dupl1c1tous indictments wh1ch do not prov1de any spec1f1c |
factual allegat1ons raise serious notice problems and the prospect that a defendant will be
: ambushed at tr1al - | B o

a f

‘The Supreme Court removed the jurisdictional aspect of South Carolina indictments

“ .Ain State v. Gentry, 363 5.C. 93, 610 S.E.2d 494 (2005). Gentry ruled that an “indictment s
v‘a‘notice docurnent > ‘I'd at ‘102 61t) S. E 2dm¢at 500. Indictments must state the offense with
| sufﬁc1ent certamty and part1cular1ty to enable the court fo know what Judgment to

pronounce and the defendant to, know what he 1s called upon to answer. . . .” Id.
| Defendants_must challenge the sufﬁ01ency of the _1ndlctment before the j jury is swom. ld_
lIere, the»: defendant'ﬁled twov:-mOtions to quash the two indictments before the jury was
sworn so this rule from Gentry poses 'no obstacle to reversal in this case. .
K Geﬂt also states that ¢ whether the 1ndlctment could be more deﬁmte or certa1n is

. 1rrelevant ? Id at 103 610 S.E.2d at 500 Th15 sweepmgly broad statement would at first

. A glance seem to eradlcate all objectlons to lack of notice because an indictment farled to

plead any spec1f1c facts However since Gentrv 1ndlctments have become problematlcally '
Vague Samuels recognlzed this problem and held that Gentry “d1d not cons1der duplicitous
indictments wh1ch allege two distinct and _separate offenses in the same count.” Samuels at -

| 555,743 SE2d at 776,
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What should coh’cem this Court is the State’s deliberate 6bfuscatipn of what
crimes they.were alleging against this defendant. It is worth noting that Samuels arose
_ from the same solicitor’s office as this case. When confronted with the first Iﬁotion to
quash, the solicitors hid behind the language of Gentry and anogaﬁtly maintained they
did not have to provide the dlefen;lént with anything other than the language of the statute.
R. 1607, 1. 20 — 14, l.' 10. The solicitor patronizingly stated that it was not “appropriate” to
fespond to the defendant’s éomplainté about fhe indictment. R. 1607, 1l. 20 — 23. While
, Judge Cooper 'eXpressed reéei'vations about the vagueness of this indictment, he ultimately

issued an or‘dér relying heévily.on @m and denied Zinah"s motion. R. 1608,1. 1115, 1.
1. R 1652, L | |

The solicitor did not @ention any of the abuse éllegations during this "hearing or any
. of their post-hearing written filings, bgt they did soon ‘seek another indiétment expandihg the
time frame. R 1779. The sole‘rn‘eaéon this indictment was amended was to include the
abuse‘allegationsl.' The solicitor shbulc_l, have asked for a second, additional indictment and
~ set forth the allegations of abﬁse. Instead, the soliqitor chose to hide these allegations within
one indictment. | |

Doing so deprived Zinah éf notice. Using one indictment prevented the defendant
from moving to sever the charges. 'If also deprivéd the defendant of the protections of Rule
,404’ SCRE and State-v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). Defense counsel
attefn;)ted befbre trial to ferret out the evidence the State intended té use and protect Zinah |
..f.rom inadmiésible Lyle evid;:ﬁce; He filed é motion to quash the aneSt warrant in WhJCh he
'érgued that Zinah’s Fifth Ameridméﬁt rights were violated. R. 1773. He filed a mbtion in

limine -réquesting the State to provide notiée of other bad acts pursuant td Rule 404(b).
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R.1661. He also filed a motioﬁ asking the State to disclose any evidence which.could be
subject to a mot»ionvto suppress. R 1664.

The Sta;(e took the position that everything Zinah did from Septemberi 1¥ to
. December 24" was_’charged:cci)nduét éﬁd not subject to Lyle. R. 564, 11. 20— 25. The trial
éourt’s denial of appellant’s mli_ltiple motions, iricluding finally the motion to requir¢ the
State to elect, unfairly.azllowed what Mr. Pride referred to as a “prosécutorial scheme” to
bear frult dullingclosing,arguménvts. R 272,11 22 - 23. R. 1436, 1{20 — 1437,. L 3 'The ’
-State was able fo fell the: Jury ;;hat they could convict Zinah based on multiple faémal
allegaﬁons and, prédictably, she Awas convicted. Since Gentry, the pendulgm has swung too
far in the State’s diréctidn and indictments in South Carolina are woefully Aevoid of any
facts. Every timé appellant réised this issue, the State repeatedly avoided showing its hand
oﬁ the abuse allegations théy intended to present to the jury. |

The State took full advantage of the duplicitous indictment in their final closing
. argument. Soliéitc;r'Campbell told the jury, “You will have — the judge will instruct you —
‘ fche indictment in this case ‘runs'from @g__ 1”St of September until the end of Deéember.
‘Conduct, any and'-z’lll, ‘in that time périod.” R. 1514, L. 23 - 1515, 1. 1 (emphasis
added). When disguséing what the Sfate had to prove, Solicitor Campbell told the jury,
“Again, the judge will instruct you. We don’t have to prove all three of these things.
We just have to prove her behavior, her criminal, intentionai behavior, falls within one;
'o_x"that she willfully abénddned him.” R. 1542, li. 1 — 5 (emphasis added).'r She again
told the jﬁry, “The State_~doe$ not havé to prove — listen carefully to the judge — about

what it means when Zinah Jennings harmed her child. We only have to prove that he was
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in harm’é way or that sﬁe but his life and safety at risk or that she abandoned him.” R.
1544, 1.15-19 (émphasis added).

| In murder and armed robbery cases, where the discrete criminal allegation is
obvious, the m standard makes sense. But in cases'like this and qther cases where the
‘State allegés a loﬁg time frafhe and vague condﬁct, requiring more speciﬁcity from the State
should not be viewed as some oneroﬁs burden. It should be viewed as part of tﬁe State’s
| duty to prpvidg notice and fair trials to defendants accused of these kinds of crimes. The
'dlup‘licitousjindvictment resulted in violations of the defendant’s constitutjonal riéhts.. This

~ case should bc reversed.
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2.

- Appellant’s right against self-incrimination _under the Fifth and Fourteenth

Amendments was violated when the trial judge refused to instruct the jury that appellant was

under no obligation to tell the location of her child.

4F'rdm the beginning of this case, defense counsel argued that Zinah was prosecuted
for exereising her Fifth ‘Amendment rights. Appellant requested a specific charge
concerning her right not to incriminate herself, but the trial court refused to give it.

Relevant Facts

The arrest warrant stated that Zinah was “willfully Withhelding inform_ation” about
Adam. R. 1781. It stated that Zinah “is unable or unwilling to estabtrsh that this child who
is solely in her care_is alive and healthy.” R 1781. | |
Beginning with his first Metien to Quash the Indictment, defense counsel asserted
‘ Zinah’s Fifth Amendment right againstAself—i‘ncrimination. The lengthy procedural history
- of the rnotions frled and arguments made are recounted in great detail in Argument 1. For
 the sake of brevity, appellant incorporates that history into this issue.

During the arguments concerning the indictments, defense .counsel argued that the
prosecution of Zinah for her silence was unconstitutionalt At the hearing before Judge
Cooper, defense counsel argued that “a person who is a suspect in a criminal offense does
not have to give——eooperate with the ‘pcl)lice department, does not have to 'answer questions
and certainly does not have to incriminate themselves and has a constitutional right not to
coonerate » R. 1601, : 1.5~ 13 befense counsel’s'memorandum argued Zinah was being

prosecuted for exercising her Fifth Amendment rights. R. 1630- 1631. Immedlately before

opening statements the defense argued “there is no statute in South Carohna that prov1des
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S or makes it mandatory that a mother cooperate with the police and tell them vuhere her chrld
| s.” R. 273 ll 20:= 24, He furtherargued that to “prosecute [Zinah] based on her s1lence is-
Just a horrrﬁc V1olatron of her F1fth Amendment [rights]. ’l R. 277 ll 6 - ll Defense ’
counsel again made a Frﬁh Amendment argument during hrs drrected Verdlct motlon R.
‘1220 1.22-1223, 1 9 l | |
Defense counsel submrtted a proposed Jury mstructron regardmg a defendant’s rrght

‘ not to incrirninate herself o I

The Jury should be d1rected that there is no law.in the State of South
Carolina that requires the Defendant to tell the police or-any criminal law .

enforcement authority where the Defendant s child is located Nor is there a

~ law in the State of South Carolma that requires a Defendant to:produce the
Defendant’s chrld for any type of inspection at: the demand of the police or -

~ any criminal law enforcement authority. To require the Defendant to do so

" in either case violates the Defendant’s Flfth Amendment right agamst self-

'1ncr1m1natron Furthermore Defendant’s - refusal to comply with e1ther

. , request ‘cannot be used as evrdence against the Defendant.

‘ R 1665 Appellant 01ted Baltrmore Crty Department of Social Servrces V. Bouknrght 493

US. 549 (1990) for thls charge R..1665. |

Judge McMahon refused to grve this charge R. 1446 ll 5- 8 Durlng argument‘
about the charge the tr1al Judge said, “I have a responsrbrlrty to charge the law that I thmk
' apphes to the facts of thrs case. I do not have a responsrblhty to charge what the law is not.

' You may argue thls 7 R. 1446, ll 14 - 17 Defense counsel responded “I don t have muchv
~ meat on th1s bone. When you ‘take that away from me, you are cutting rrght into the heart of
my case.” R 14fl6, 1L.22- 2_5. He further argued thatda person in custody' has the 'rrght t_o
‘ remain Silent: andnot incriminate herself.' R. 1447, "ll.’: 1 —5. The judg'e: then found that
appellant ] request would be “ somewhat of a"charge on thefacts in this specifrc case.” R.

1447 11. 6 ~12. Judge McMahon agam sard that defense counsel could argue this pornt but
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he would not charge it. R 1447 ll ll - 12 Appellant responded “If I argue it and you "
don’ tcharge 1t 1t doesn t do me any good 7 R. 1447, ll 13 — 19 ﬂ |
After the lunch recess, the argument regardmg the Fifth Amendment charge
. resumed Judge McMahon stated he “rerea Boukmght and said “The charge you request
is 1n my oplmon the defendant s theory of the case. Itisa comment on the facts.” R. 1452 _
ll 3 8 He again demed the request to charge. R. 1452 ll 9 - 22 He asked whether the
State objected to the charge and Solicitor Campbell said, “The SOllCltOI‘ vehemently obJ ects.”
R. 1453 ll 2 6 After the court charged the jury, appellant renewed her request. for the -
Fifth Amendment charge and J udge McMahon demed the request R 1563, 11 10 -16.
Dlscussmn
The Fifth':Am'endment to the United States Constitution provides in rel'eyant part
' that, “No person .. shall be Jcompelled in any criminal case to bea witness against himself.”
B us. Const.z amend. V.- ‘;[T]here can'be no.doubt that the Fifth Amendment »pr‘iyilege_ is
: available outside of criminal court proceedings and serves to .protect persons in. all settings
in yvhich their freedom of action is curtailed in any signiﬁcant way frOm being compelled to

" incriminate themselves ” eranda V. Arizona 384 U.S: 436 467 (1966) “If the 1nd1v1dual ‘

mdlcates in any manner at any time prior to or durmg questiomng, that he w1shes to remain

" silent, the mterrogation must cease.” Id. at 473—74. “Through the exercise of his option to

_terminate queStioning heican control the time at which questioning occurs, the subjec'tsr

o dlscussed and the duratlon of the interrogation.” Mlchlgan v, Mosley, 423 U.S. 96, 103 04
. (1975) (empha51s added)
The j Jury mstructlon sought by appellant was based on these bedrock prmc1ples of

-Fifth Amendment Jurisprudence. Zinah refused to tell the pohce ‘Adam’s location. The
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- State po1nted to no law——~nor could they—~trump1ng Zinah’s Fifth Amendment rrght not to |

. ‘1ncr1rmnate herself The tnal Judge turned the F1fth Amendment on 1ts head by statmg he

did not have to “charge what the law is not ”? R 1446 ll 14 — - 17. See S.C. Const. art. V,
a§ 21 (“Judges shall not charge Junes in respect to matters of fact, but shall declare the
law.”) (emphasrs added). It i .1s rudunentary that the -‘F1ﬂh Amendment applies to police
) questioning an'd'appellant was entitled to haye the jury understand this important principle.

o ‘The solicitor quoted eXtensiyely from 'the‘interrogation of Zinah during her closing.

o .R 1529, 1 14 = 1533 1. 4 She descnbed the pohce as “desperate” to ﬁnd Adam, but

o "clalmed “they did therr _]Ob They read her her rights. They made sure- she signed the warver

o of nghts They d1d not 1nfr1nge upon any of her constltutlonal r1ghts ”? R 1529 1. 14 -21.

-She then used the multlple questlons from the 1nterrogat1on concernrng Adam S location to

1nfer that Zmah abandoned Adam ‘R. 1529 1. 22 - 1533, 1 4. The solicitor told the jury,

: ’“You heardvrt on»the tape. You hstened to the actual thmg ” R.1,1L22 - 25

: A transcrlpt'Of the mterrogat1on ‘was 'adnntted as a court’s exhlbrt. R. 1666; At the
: begmnmg of the 1nterrogat10n Invest1gator Thomas tells Zinah that she was the * caretaker”

. » :of Adam and they had an “obhgatron by law” to “place eyes” on him. R. 1671 1. 19 7, L

2. 9. In response to Invest1gator Thomas ] ﬁrst battery of demands that she tell them Adam’s |
locat10n Zinah responded “Um I don’t want to.” R. 1672, 1l 16 21. She told them *

dont want to ” responded “Mm-hmm,” and said, “I can t tell you,’ several times 10

" demands that she tell them Adamslocat1on R. 1673 l 4 10 L. 6 R. l677 1. 1. R 1686

L 14 20 R. 1695 1. 4 8 When they told her to “take a ride w1th us, and let’s go see the

baby,” Zinah repl1ed “l’m not gomg anywhere and “No ” R. 1704, ll 6 - ll Invest1gator |
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Thomas told Zinah “But I have to see the child That’s it Bailey has to see the child.” R.
| ‘1697 IL. 19 25, |
Judge McMahon gave the Jury the borler—plate instruction that a defendant has the

- right to remain silent and they could not draw any conclusrons vagainst hér from not

; “ testifying R 1554, ll 8 - 13 When discussing whether a statement was voluntary, he told

the Jury that Zmah had-a constitutlonal rlght to remain s1lent and that she could stop maklng

a statement at any time R. 1557 1. l = l4 But the trial Judge did not tell the jury that she

- did not have to answer questions about -Adam’s locatron or that they could not use Zinah’s

" decision not to answer those questions against her. Without this key knowledge, the jury

“was left to 'infer that Zinah had to anSWer the police’s questions regarding’ Adam’s :

o whereabouts or be guilty of abandonment Solic1tor Campbell seized on the knowledge that

| Judge McMahon would not charge the Jury on the Fifth Amendment and said, “The defense
got up here and sa1d that there is Hio law that says that you can t lie to the police about where
4 your child i 1s, but you have tol tell the‘police where your chlld is.” R. 1541, 11. 7 —10 ‘
(empha51s added) o '

This case is analogous toan 1mproper 'comment ona defendant ] s1lenoe See Doyle

v. Ohio Oth 426 U.S. 610 (1976) The State cannot, through evrdence or the solicitor’ S

argument eomment on the aecused’s exercise of his right to remain silent. State v. ‘Woods,
282 S.C. 18, 20, 316 S.E.2d 673;5 674 '(1984). Nor can the State elicit testimony, that an
.accused deelines to coMent on an allegation when questioned by the police. State v.
Middleton, 288 S.C. 21, 25., 339 S.E.2d 692, 693-94 (1986). ‘The State may not infer that

_‘certaln ev1dence is uncontradicted and the only person who could provrde a contradiction

S would be the defendant State v. Sweet, 342 S. c 342, 347-48, 536 S.E.2d 91, 93-94 (Ct
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- App. 2000). In Sweet, the‘ soliclitor stated that no dne knew what happened eXcept the

- defendant and “those two glrls and then Vimmediately stated that no testimony conflicted.

N .‘Id at 348 536 S.E. 2d at 94 The repeated emphasrs of Zmah’s refusal to drsclose Adam s

location combmed with the evidence that no one else knew ;where he was 1s~yery srm_rlar to
the problem that 'caused the reVersal in Sweet.' A~jury charge like 'the one 'requested by
appellant would be much hke a curat1ve mstructlon given after a M Vrolatron See State
) Myers 301 S C 251 259 391 S. E2d 551, 555 (1990) (notmg that trial Judge gave a

) curatlve 1nstruct10n-after solrcrtor comm1tted a curative instruction after so11c1tor committed

 aDoyle vrolatron)

Appellant repeatedly crted the United States Supreme Court decrslon Bouknight as‘
authorlty for the requested charge Boukn ght is a comphcated opmron The reasoning in
Boukn ght supports appellant s argument but at first glance the ‘outcome does not. -The
mother in Boukmght had her chrld removed by Maryland social services. Boukmght 493
U S. at 552 The chrld was later returned to the mother but only under the ausplces of a
" court order requiring certalnthmgs of the mother. - Id Socral services became again
‘ concemed for. the chrld and petrtloned the state Juvemle court to requrre the’ mother to
" produce the child. Id at 552 53 The mother refused. 1d. at 553. The Juvenrle court held
- her in contempt. I_d_. .l “ |
.The United.States Supreme V.Court upheld the cOntempt ﬁnding against a Frfth
Arnendment challenge ‘ Id-"at 561 »‘ The Court based its "decision’ on very narrow
| reasonmg Id. at 554 61. Srnce the mother only had custody of the chiild pursuant toa
' court order subJectmg her to socral servrces oversight, the Court found that the mother' ‘

o submrtted to the _routme‘operatlonof the regulatory system and agreed to hold [the child]
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in a manner consonant w1th the. State S regulatory 1nterests and subJ ect to 1nspect10n by
[soc1al serv1ces]. Id at 559 The Court c1ted a line of cases holdmg “the Fifth

Amendment pr1v1lege may not be 1nvoked to resist compllance with a regulatory regrme

constructed to effect the State’ s publ1c purpose unrelated toxthe enforcement of its

criminal laws.” Id. at 556.

" In this ‘case, Zinah was the subject of a criminal investigation. She was not

, 'subject to any 'court orders orDSS. involvement. No regulatOry excep'tio‘n to the Fifth
B Amendment applles because the State was attemptmg to enforce its cr1m1nal laws when it

A mterrogated Zmah and ‘when it prosecut_e_d her. Boukn ght makes this dlstmctlon very

clear and speciﬁcally stated that it was not addressing the F1fth Amendment s‘apphcatlon

- to a criminal case involving the same facts.. “We are not called upon to define the precise
f‘ Jlimitations that may exist upon the State’s ability. to use the testimonial aspects of

~ . Bouknight’s act of production in subsequent criminal proceedings.” Id. at 561. “But we

note that imposition of such limltatlons is not foreclosed.” Id. “In a broad range of '

contexts the F1fth Amendment llmlts prosecutors ab111ty to use test1mony ‘that has been

compelled ” Id at 562 The Boukn ght Court quoted Adams V. Maryland 347 U.S. 179,

‘ ‘f181 (1954): “‘[A] witness does not need any statute to protect h1m from the use of self-

‘ 1ncr1m1nat1ng test1mony he is compelled to: g1ve over his objection. The "Fifth

Amendment takes care of that wrthout a statute.”” Boukmght at 562. The reaSoning of .

Boukn ght that the Flfth Amendment would apply in a criminal context supports the

- g1v1ng of appellant S requested charge

A case from the Court of Appeals of New York shows the prlmacy of

. ‘Boukn ght s reasomng over 1ts result People v. Havrish, 866 N.E.2d. 1009 (N Y 2007).
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In Havrish, the defendant Was ordered to turn in his firearms as part of a eivil order of
protection. Id. at lOll. -One of his. firearms was unllcensed. Id. at 1011-12. When he
complied with the order‘of protection- and tumed in the unlicensed Aﬁrearm,’ he was
prosecuted for its criminal possession. Id. The court rejected the rote application of
Bouknight’s result upholding the 'co.ntempt and instead focused on the criminal aspect of
the case and the Flfth Amendment s basic appl1cat1on Id. at n. 3 It held that under the
Fifth Amendment evrdence 1s deemed testlmomal when it reveals defendant ]
subjective knowledge .or- 'thought processes—when it expresses the contents: of
defendant’s mind.” Id. at 1014 The court found that requrrrng the defendant to produce
the unllcensed firearm compelled test1mon1al evrdence and suppressed it under the Fifth
Amendment. Id. at 1015 16 |

The ] Jury should have heard: that the Fifth Amendment was broader in scope than
merely requiring pol_1ce to read Zrnah her Miranda r1ghts The jury should have heard
that the Fifth Amendment allows‘ a defendant to refuse to answer any question posed by
pollce and no law en-isted requiring 2inah to forego the Fifth Amendment’s protections

because the police were asking the location of a child. The trial court’s failure to-give

~ such a charge prejudiced Zinah because the jury could have convictedher for refusing to

tell the police Adam’s location. The sol1c1tor by tellmg the jury that « “you have to tell the
police where your child is,” compounded this prej u_dice. R. 1541, 1L 7 -10.
- Far from a charge on the facts, such a charge is basic Fifth Amendment law. The

facts of this case warranted the charge. Appellant’s requested charge was required because

a trial court has a duty to craft its charge based on the facts of the case. See State v. Fuller,

297 S.C. 440, 444-.45, 377 S:E.2d 328, 331 (1989) (holding that trial court had a duty to

47



craft self-defénse instruction to‘the facts of the case). Without such a éharge, the jury could
have convicted Zinah because they believed that the law required her to speak when the
Fi_ﬂhlAmendment allovxfé)cl he; ‘tb rémain silent. | For these reas;)ns, thisl Court should find
that the failure to give the Fifth Améndment charge was error, reverse, and remand for a

new trial. -
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" CONCLUSION
~ 'For the forcgoihg reasons, this Court should feverse appellant’s conviction and
- remand the case for a new trial.

Respectfully submitted, -

David Alexander
Appellate Defendér

ATTORNEY FOR APPELLANT

‘This 18" day of December, 2014.
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