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STATEMENT OF ISSUES ON APPEAL

The trial court properly denied Appellant’s motion to quash
the indictment. Many issues raised by Appellant regarding
the indictment are not preserved or were waived at trial.
Further, the indictment properly charges the elements of the
crime and placed Appellant on notice of the charges she
was called to answer. ' ‘

The trial court properly refused to instruct the jury with
Appellant’s requested jury charge because it would have

" been a comment on the facts and was sufficiently covered

by other instructions provided to the jury.

/



' STATEMENT OF THE CASE

The State agrees with Appellant’s procedural Statement of the C,ase;




STATEMENT OF FACTS
Appellant is the mother of a missing child, -a boy who at the time of his
- disaf)péarance was approximately 18 months old. Appellant’s mother, Jocelyn Jennings,
and Appellant had a rocky rélationship O%ICG the baby was born. Appellant was in and out
of her mother’s home and frequently tried to avoid seeing her mother. (T.1486-1488; R.
1304-1306). Jocelyn Jennings indicated she last saw the missing child on or about
| November 27, 201 1, when Appellvant stopped.by one night. (T. 1490; R. 1308).

In the months leading up to the child’s abandonment by Appellant, several’
disturbing trends emefged. Appellant was seen multiple times placing the child at
N unreaso/nable risk of harm-‘ or causing physical harm to the chil‘d‘. Further, she told friends
of her desire ton ﬁo longer have to care for the child. |

In November 2011, Officer E.J. Walker conducted a traffic stop of Appellant after
she fan a red light. ‘V’Vhen he approached the vehicle Appellant’s roughly eighteen month
- old son was sitting in the front passenger seat and not in a rear child safety seat. (T.654-
. 655; R. 472-473). He further indicated she only had a booster type seat and not a proper
child safety seat for a child of the boy’s age. Officer Walker issued a, ticket for
. Appellant’s ‘failure to have her child in a proper éh_ild restraint. (T.660; R. 478).

‘Christian Dickerson, a close friend of Appellant, testified Appellant wanted to
have a baby in ofder to try and get back together with Roderick Mitchell; the béby’s
- father. (T.740-741; R. 558-559). She testified after Appellant had the baby,_ Appellant’s

| “character wa§ a little different.” (T.742; R. 560). One day after the baby was born, ,
Appellant was at Dickerson’é house without tpe child. Appellant told Dickerson “she

v .

thought about throwing [the baby boy] out the car and continuing on the highway.”



Appellant also stated, “it feels more than just overwhelming” and that she “[thought]
about giving him away.” (T.750; R.‘ 568). Suboequently, in September 2011, Dibkers’on
invited App‘ellant and the baby boy over to her house to play with her son, vyho was a few
months olcler. When they atrived ‘Appellant’s baby was up under ‘her"and would not go
play. According to Dickerson, Appellant kicked the boy and told him to go play. When
he did not move, Appellant k‘i'el<ed.the baby boy again. tT.743; R. 561). When Appellant’
w.'as leaving, she told Dickerson “they were about to go because [the -baby boy] was
getting on her nerves.” (T 751; R.569). Finally, Appellant told Dickerson “she thought

b

.: about selling [the baby boy]” and. “thought about giving him away and his check.”
(T.752; R. 570).

‘Kristen Knight, a former b_ank'teller where Appellant banked, saw Appellant
multiple times in the drive through line. On those occasions, the baby boy. was notin a -
child seat. Knight indicated she did not see a seat in the car. Instead, the baby boy was
“jumping around in the back seat.” nght also saw Appellant come through the drive
through whlle dr1nk1ng on one occasion. (T 788; R. 606).

On November 29, 2011, Appellant went to her bank because her credit card was
~not working. (T. 789; R. 607). Further, she withdrew almost all otf the inoney in her |
| account. (T.798; R. 616). She had the missing child -with her that day. While there, the
bank employees, inclucling Knight, had to inform Appellant her son was heading out the
front door because Appellant was not paying him any attention.. (T.787-790; R 605-
608). The bank’s security cameras recorde‘d Appellant and the missing boy at the bank on

November 29. Whlle Appellant returned to the bank after thlS date, she never brought

her son with her. (T.791-793; R 609-61 l)



Appellant’s step-sister, Denise Jennings, indicated Appellant and the missing
child stayed at the residence until November 17, 2011. Denise Jennings explained she

did not know why Appellant left that day, and she has not seen the missing child since

3

that date. Denise Jenni_hgs stayed in touch with Appellant after she left by telephone..

(T.939-940; R. 757-758). Appellant told Denise about how the missing child was doing

and even let her talk to him one time. However, in December 2011, Appellant stopped
providing any iﬁformation regarding the whereabouts of her son. (T.941; R. ’}'59). Denise
Jennings also ac;[ed as the' missing boy’s primary caretaker while 'he and Appellant lived
 with her. (T.1001; R. 819).

Roderick Mitchell, the missing boy’s father, last saw his son on November 29,

2011..He went over that morning to pick up the missing boy. After some confusion

between Mitchell and Appellant about when he planned to see his son, Mitchell decided_

to avoid an argument. Instead of taking the boy with him, Mitchell picked the boy up,
gave him a hug and kiss, and left. (T.683-684; R. 501-502).

On November 30, 2011, Marcus Johnson stopped at a gas station juéf off [-20 and
Washington Road in Augusta.. As he was leaving the store after paying for gas, a woman
~ pulled his hair to get his attention. (T.812-813; R. 630-631). The woman was Appellant.
Even though the two had never met before, they talked about’ meeting and exchanged
numbers. Appellant, however, indicated she had to take her brother or cousin to school

~so she had to leave. Johnson did not see a child or a car seat in Appellant’s car. (T.814-

818; R. 632-636). After communicating for several days, Appell'ant returned to Augusta

‘and met with Johnson at his apartment. They had drinks, listened to music, and had sex.

v



(T.818-819; R. :636-637). 'Appeliant left and Johrison had né more contact with her.
(T.820; R. 638). B

Michael Sutton, anl agent with the FBL tracked Appellant’s cell phoné history to
determine particular ‘locations she visited. ('f.835; 844-845; R. 653; 662-663).“ His |
analysis of her locatibns corroborated Johﬁson’s story regarding he; being in Augusta.
According to Sutton, Appellant made several phone calls in Columbia on November 30,
then began heading'west towara, Atlanta. S'utté)n explained she was in Augusta on ther
morning of 4November 30. She proceéded to Atlanta, where she remained for a couple
hours before heading back t;)-Columbia. (T.847-851; R. 665-669). -

“Appellant visited Nina Simpson, her cousin, in Charlétte the Abeginning of
December.' (T.1040; R._).. When Ms. Simpson arrived home, she found Appellarit on '
- the floor, propped up against a wall with her knees up to her chest and her arms around
her knees. When Ms. Simpson asked if anﬁhing was wrong, Appellant respoﬁded, “uh-
huh.” (T.1041; R. 859). Ms. Simpson then asked about Appellant’s son and was told he
© was in Augusta. When Ms. Simpson went outside to éall Appeliant’s step-father,
Appellant abruptly left. (T.1042-1043; R. 860-861).

Shondala Harris, who considered Appellant a “big sister” and had a couplc of kids
with Appellant’s cousin, spent time with Appellant' aﬁd her son.. (T.1015; R. 8‘33). She
last saw the missing child in September or October of 20i 1. (T:'1018-1020; R. 8'36-838).
In December 2011, Harris ‘aske_d Appellant about her son, and Appellant indicated the
boy was wjth‘ Mitchell’s girlfriend. (T.1020-1021; R. 838-839). Appellant also told |

Harris being a mother was hard and “everyone is not mother material.” (T.1021; R. 839).

! Testimony originally indicated December 6, 2011, but subsequent testimony indicated Appellant was
there on a Friday, which would have been December 2, 2011. (T.1040; 1043; R.858; 861).
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On a subsequent occasion, Appellant told Harris “That she wasn’t going to be stuck in a
\h'(;use with him on Saturday,” referring to her son. (T.1622; R. 840).

Jocelyn Jennings indicated Appellant' returned to her home December 7, 2011, but
- did not have her son with her. (T.1491; R. 1309). When éhe aﬁked wherg the child was,
Appellant “gave [hér] the cold shoﬁlder” and would not tell her. Thereafter, Jocelynv
Jenﬁings reported to- Chief Randall Scott of the Columbia Police Departrnént that her -
grandson Was missing. (T.499-500; 1491-1492; 1515-1516; R. 317-318; 1309-1310;
1333-1334).

On December 24, 2011, Officer Christon Miller reported to the scene of an

o ~ automobile accident. Whén he arrived he found a black female in one of the vehicles.

- She refused to answer any of his questions, but did present her license. The fémale was
treateAd by EMS personnel and taken to Richland Memorial Hospital. (T.529-530; R.
347-348). Officer Mill.er imputed the information from the license indicating the female
=  ‘ was Appéllant. He received notification she was the subject of a rﬁissing person report
and immediately contacted the Investigator Bailey who handled th§: missihg person case. |
o (T.531-532; R 349-350). Officer Miller then went to the hospital and talked ;Jvith
Appellant. He asked her where her chi}d was and she responded she did not have a child.
" He asked again, éﬁd she éave him an address on Ridge Crest Lane for the child’s
location. She indicated it was an aunt’s..house. (T.532-533; R. 350-351). He indicated
she refused to answer aﬁy further questions.

When she arrived at the hospital, Apﬁ)ellant was seen by several nurses. In
making conversation, the nurses asked her whether she had any children. Appellant

responded she had no children. (T.511; 517; R. 329;335). The nurses had to remove



Appellant’s clothing and discovered a C-section scar. When asked about the scar and
g:hildren, Appellant responded she had a girl. (T.517; R. 335);

Sergeant Arthur Thomas, the supervisor of the spelcial victims unit for the

. Columbia Police'Department, indicated Appellant gave officers an address with an aunt

regarding a,possible‘»location of the missing child. The officers foilowed up and were
unable to locate the missing boy. (T.545-546; R. 363-364). Captain Melron Kelly with
the Columbia Police Depaﬁment further explained he went to the residence on Ridge
Crest Lane in East Point, Georgia. Appellant é,nd the missing child stayed at the .
residence while she Was in Georgia. A search of the residence and surrounding area did
not turn up the missing child. (T.1215-1216; R. 1033-1034). The re;idence belonged to
Appellant’s step-sister, Denise Jennings. (T.933; 1217; R. 751; 1035).

During the course of his investigation, Investigator Bailey qoniacted several -
relatives of Appellant. Each provided him information that Appellant was fine, but none

provided information regarding the missing child. A friend of Appellant, Yolland_a

o _' Williams, indicated she saw Appellant, but the boy was not with her. Ms. Williams -

asked where he was and Appellant told her he was in Atlanta with Appellant’s sister, -
presumably Denise Jennings. (T.720; 1223-1224; R. 538; 1041-1042). |
Appelfaﬁt next showed up at Harris’ house afte_r her accident on December 24,
2011. (T.' 1023-1024; R. 841-842). Harris indicated Appellant was alone ﬁnd wanted to l'
sleep. Harris asked Appellant where her son was, ‘an.d Appellant responded with Denisei
Jennings in Atlanta. (T.1025; R. 843). Harris then called Denise Jennings to ﬁnd out
about the missing child. Denise Jenniﬁgs indicated she had not seen him since before

Thanksgiving. (T.1026; R. 844).



Jocelyn Jeﬁnings made contact with Investigator Bailey to let him know .
Appellant returned to her house. On Decémber 27, 2011, Investigator‘Bailey went‘ to
Jocelyn Jennings’s house to see Appellant, but she had already left by the time he arrived.
| . (T.1230; 1516; R. 1048; 1334).' That evening, Investigator Bailey received a text |

message from Jocelyn Jennings indicating Appellant was home. Investigator Bailey left -
his house and went and talkéd with Appellant. (T.1230-1231; R. 1048-1049).
During. this meeting, Appellant told Investigator Baile}; the missing child was
| with the boy’s biologicalvfaﬂther, Earnest Robinson. She indicated Robinson was a 2005
graduate of Dreher High School and lived in an apartment off Gam_er’s Ferry Road. She -
| also provided a‘phoné number. Inveétigator Bailey followed up on the information while
there with Appellant. The phone num)ber came back as nof belonging to anyone and no
Earnest Robinson could be found in the South Carolina Department of Motor Vehicles

database matching the information Appellant provided. ~When confronted with

Investigator Bailey’s ﬁndings, Appellant indicated Earnest Robinson had a New Jersey *

“license. (T.1233-1235; State’s Exhibit 78; R. 1051-1053).

'Appella‘n't and Investigator Bailey arrangéd to méét the following day, December
28, at his office. (T.1235-1236; R. 1053-1054). Investigator Bailey later leamgd from
Jocelyn Jennings that Appellant left after he was at the house’ and did not return.
Appellant did not make the meeting on December 28. After doing’ additional
'~ _»investigation into Earnest IRdbins()n as well as contacting family r(nembers‘and other

contacts of Appellant, Investigator Bailey secured a warrant for Appellant’s arrest.

(T.1239-1241; 1243-1245; R. 1057-1059; 1061-1063).



Late at night on December 29, Appellant turned he;;self in to the City of Columbia
Police Department. Investigator'Bailey and Sergeant Thomas met her at the police
department énd Ciuestioned her. (T.1246-1247; R. 1064-1065). During the questioning, |
- Appellant refused to give any concrete information abopt the missing cﬁiid. She only
indicated that he wés fine. (T.124S; R. 1066). At several points ’in thé questioning, she
speciﬁcally admits not checking to determine if the child was still healthy or safe.

During the questioningf she stated “I had to drop .him off I just needéd a break.”
When asked if she had checked on the child since dropping him off, she said no. She |
admitted she dropped h1m offa couple 'weeks before the questioning on D¢cember 29-30.
~ * Further, she indicated she “just dropped him off* and then wl‘len asked if she had talked -

" with whomever she dropped the child off wipﬁ, she responded: “They wanted me to come

“ back and get him, but I haven’t been back.” (State’s Exhibit 16).

10



- ARGUMENT

L. The trial court properly denied Appellant’s motion to
quash the indictment. Many issues raised by Appellant
regarding the indictment are not preserved or were
waived at trial. Further, the indictment properly
charges the elements of the crime and placed Appellant
-on notice of the charges she was called to answer.

Appellant contends. the trial court erred denying her‘ motion to quash the
indictment. Many of the issues raised on appeal were never raised to the trial court and
therefore are not preserved. Additionally, even if preserved some issues raised on appeal
were waived at trial. Finally, the indictment was sufficient to providé the requisite

'notice, waé not‘duplicitous, and did not result in an unconstitutional non-unanimous
Verd.ict.
Preservation

Prior to trial, Appellant moved to dismiss the ;:asezand quash the indictments. Her
motion alleged the indictment “fails to give notice to the Defendant as to what cbnduct on
her part constitutes a crime and simply repeats the language of S.C. Code §63-5-70;” .
“violates the Defendant’s rights protected pursuant to the F ifth,’ Sixth, and Fourteenth
Amendme':nts‘of the Unitfed States Constitutio.n and Article 1, §§3 and 14 of the South
Carolina Constitution;” and “is vague and alleges no specific act of a criminal nature on
the part of this Defendant.” (Motion to Quash Indictment dated May 24, 2012; R. 1624).
In support of her motion, Appellant filed a Memorandum in Support in which she alleged )
“the Indictment does nét allege any facts . . . which tend to prove that Ms. Jennings’ .child

has been neglected or abandoned by her or harmed in any way by her or with her

knowledge and notice as i(required by the Constitutions both state and federal.”

11




- (Memorandﬁm in Support of Motion t_oA Quash dated Mr_cly 6; p.2; R. 1627). Her
memorandum asserts the indictment is insufﬁcient' in that no specific acté by Ms.
Jennings are listed in the indictment, nor providing any evidentiary basis fér the charges.
Appellant’s mem.oranc.lum then attacks the sufficiency of the arrest wa‘rrantsv and the basis -
for the warrants. It further compares the warrants to the indictments to allege- the
| indictments were procured 6n an insufﬁciént basis. (Memorandum in Support-of Motion
to Quash dated May 6; R. 1627). Finally, in the memorandum, éhe alleges “The State has
‘insufﬁcie.nt evidence-to };rosecute.” (Memorandum in Support of Motion to Quash dated
| May 6, p.6; R. 1632).
At the hearing before Judge Cooper-on the motion to quash, Appellant maintained-
“the indictment does n(.)t sét forth, ﬁrst of all, notiée of conduct which would put the -
deferidant én notice.” He continﬁed: |
The purpose of notice is to give the defendaqt and fully
advise the defendant of the criminal charges against them -
so that one might defend themselves, and to just repeat the
statute is not sufficient. The indictment should describe
conduct demonstrated by the defendant which is a violation
of the statute. '
(6/7T.6-7; R.1600-1601). Appellaﬁt’s counsel later summa'rizea his argumént very
succinctly: “an indictment musf‘ be sufficient, and that’s the only challenge that I make
" today.” (6/7T.19; R.1613).
The motioﬁs court issﬁéd an-order resulting from the Juné hearing. In.the Order:

- denying Appellant’s motion to quash, the trial court analyzed the sufficiency of the

indictment in light of section 17-19-20 of the South Carolina Code and State v. Gentry,

363 S.C. 93, 610 S.E.2d 494 (2005). (Order issued by Judge Cooper filed July 3, 2012;

H

R.1652-1655).
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During pretrial motions hearings before Judge McMahon, Appellant again raised -

“the sufficiency of the indictment and asked they be quashed and charges dismissed. .'
(T.72; R. 72).: During argument, he asserted the indictment must ;clllege conduct on the
pért of the defendant which violates the étatute and not just merely restate the statute.
Specifically he states: “But what is inaiapropriate is that they don’t assign any particular
or any definite - - any set of facts showing what [Appellant] did in order to violate the

statute [unlawful conduct towards a child].” (T.76; R. 76). Judge McMahon, while |

questioning whether he could alter JudgeAConoper’s ruling, went furthér and specifically

. . found the indictment sufficient. (T.83; R. 83). He ultimately held: “So I would deny |

' your motion . . . as far as the sufﬁcienéy of\ the indictment.” (T.83; R. 83).

Appellént again raised the issue regarding the indictment at trial. In her arguments

to Judge McMahon, she écknowledged Judge Cooper’s Order and then repeated the

arguments made before. AShe alleged the amended indictment merely repeated the statute -

and “[t]hat alone . . . is not enough.” She maintained the statute has to indicate the facts

o . which rose to the level of a violation of the statute. (T.457; R.275). She maintained the

indictment was insufficient because it “does not describe any conduct on the part of
| . Zinah Jennings.” (T.457; R. 275). Finally, he argued to quash the indictment and °

dismiss the charges because “the indictment must say what the defendant did.” (T.463;

C . R281).

Judge McMahon then considered the sufficiency of the indictment and whether it :
- properly apprised the defendant of the elements of thé offense intended to be charged éﬁd
the circumstances she had to be prepared to defend. He considered the indictment in light |

of section 17-19-20 and Gentry. (T.463-464; R.281-282). He found the indictment

13




sufficient and that the State is not required to plead its evidence in the indictment.

(T.464-465; R.282-283). Judge McMahon acknowledged and confirmed Judge Cooper’s

prior ‘Order, but also made the independent finding that the indictment was sufficient.

(T.466; R.284).' Subsequent to the court’s ruling on the sufficiency of the indictment, the
jury was sworn. (T.468; R.286).
At no time during any hearing before either-Judge Cooper or Judge McMahon,

nor in his motion or memorandum to quash the indictment, did Appellant argue the

indictment was invalid because it was “vague,” “duplicitous,” “hid multiple offenses in

one count to subvert Rule 404 and State v. Lyle,” or violate Appellant’s rights to a

unanimous verdict. She merely alleged the indictment was insufficient to provide

notice.? As a result, all of Appellant arguments regarding anything other than the

. ~ sufficiency of the indictment based on the State’s failure to include speciﬁc‘,condu'ct or

facts proving the acts done by Appellant in the indictment are not properly preserved for
review on appeal. ‘See S.C. Code Ann. § 17-19-90 (1985) (“Every objection to any

indictment for any defect apparent on the face thereof shall be taken by demurrer or on

- motion to quash such indictment before the jury shall be sworn and not afterwards.”); -

State v. Freiburger, 366 S.C. 125, 134, 620 S.E.2d 737, 741 (2005) (holding an issue not

preserved when one ground is raised to the trial court and another ground is raised on

appeal); State v. Haselden, 353 S.C. 190 196, 577 S.E.2d 445, 448 (2003) (same).

Waiver
Additionally, Appellant cannot complain about the fact the jury could have

rendered a non-unanimous. verdict. In addition to never raising the issue to the court .

% While Appellant mentions her motion to have the State elect under which subsection of section 63-5-70 it

intended to pursue, Appellant has not raised an issue regarding the trial court’s denial of the motion.
Instead, the only issue raised is in regards to the motion to quash the indictment.

14
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when moving to quash the indictment, he never asked the judge to require a special :
verdict form on which the jury could have indicated the basis for its guilty verdict. See

| e.g., State v. Samuels, 403 S.C. 551, 743 S.E.2d 773.(2013) (discussing use of a Special

verdict to prevént issues related to duplicity and non-unanimous verdicts). Specifically, -

when asked about the fom of the verdict, Api)ellant indicated he had no objectién.

- - (T.1754; R. 1570). As a result, he hés watved any right to complain about the nature of -
the jury’s verdict.

Merits

Sufficiency of Indictment

g

The South Carolina .Supreme Court addressed most issues related to the

- sufficiency of an indictment in State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). The.
~ Court explained: | |

The indictment is a notice document. A challenge to the
indictment on the ground of insufficiency must be made
before the jury is sworn as provided by § 17-19-90. If the
objection is timely made, the circuit court should judge the
sufficiency of the indictment by determining whether (1)
the offense is stated with sufficient certainty and
particularity to enable the court to know what judgment to
pronounce, and the defendant to know what he is called
upon to answer ‘and whether he may plead an acquittal or
conviction thereon; and (2) whether it apprises the
defendant of the elements of the offense that is intended to
be charged.

Gentry, 363 S.C. at 102-03, 610 S.E.2d at 500 (citing State v. Wilkes, 353 S.C. 462, 578
S.E.2d 717 (2003); S.C. Code Ann. § 17-19-20 (2005)). Further, the Court stated:

“whether the indictment could be more definite or certain is irrelevant.” Id. at 103, 610

S.E.2d at 500 (citing State v. Knuckles, 354 S.C. 626, 583 S.E.2d 51 (2003)).

Section 17-19-20 provides:
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Every indictment shall be deemed and judged sufficient and
good in law which, in addition to allegations as to time and
place, as required by law, charges the crime substantially in
the language of the common law or of the statute
prohibiting the crime or so plainly that the nature of the
offense charged may be easily understood and, if the
offense be a statutory offense, that the offense be alleged to
be contrary to the statute in such case made and provided.

+ " S.C. Code Ann. § 17-19-20 (2005); see also, State v. Shoemaker, 276 S.C. 86,275 S.E.2d

878 (1981) (indictment phrased substantially in languag‘eA of statute which creates and
defines offense is ordinarily sufficient).
- The language of the indictment in this case directly tracks the language of the

statute establiéhing the offense of unlawful conduct toward a child, section 63-5-70. The

=7 indictment establishes the time frame during which the unlawful conduct occurred, the

location being in Richland County, and the name of the victim. It lists the code section

Y

Appellant is alleged to have violated, as well as th;' elements of the c-’rir‘ne.3 (Amended
. Indictment; R. 1779). As a result, it properly provides notice to App‘ellaﬁt of the,chargeé '
- she faces and allows her to prepare a defense to those charges. Further, it all(;\?vs the
court to know what judgment to pronounce. Accordingly;, even if the indictment couid'
.~ have been made more specific or definite, it met the requirements to sufﬁpiently place
Appellant on notice of her ‘charges, and the trial court properly denied the motion to ~‘
" quash as to the only is§ue raised at trial related to the sufficiency of the indictment.

Duplicitous Indictment

A duplicitous indictment is one that alleges two distinct and separate offenses in

" . the same'count. See State v. Samuels, 403 S.C. 551, 555-556, 743 S.E.2d 773, 776

3 See State v. Owens, 346 S.C. 637, 649, 552 S.E.2d 745, 751 (2001) (finding reference to code section in
the body of the indictment provided appellant with notice of the elements).
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(2013). However, an indictment alleging only a single crime and merely include more
- than one method of violation, not creating a new crime, is not duplicitous. See State v.

Pee Dee News Co., Inc., 286 S.C. 562, 565, 336 S.E.2d 8, 9 (1985) (indictment for -~

obscenity, which included multiple methods of violation of the statute found not

duplicitous); State v. Sheppard, 248 S.C. 464, 466-467, 150 S.E.2d 916, 917 (1966) -

(finding indictment for DUI not duplicitous because the “indictment charges only one

o offense which may be established by proof that the defendant operafed a motor vehicle

while under the influence of intoxicating liquor or of narcotic drugs, either or both.”).
While some cases seem to place form over substance in finding the use of “or”

instead of “and” to be problematic, this Court should follow the logic and rcasoning of

- Commonwealth. v. Schuler, 43 A.2d. 646 (Pa. Super. 1945), which was cited with

approval in Sheppard. In Schuler, the Court explained it would not find the use of “or”

instead of “and”.in separating the various methods of committing a single crime fatal to
_ the indictments or duplicitous:

We shall resist the temptation to indulge in a profitless
exercise in ancient and sterile dialectics. The difference
between disjunctive and conjunctive pleading is mostly the
difference between tweedledum . and tweedledee, and
modern jurisprudence, which appraises substance and not
form as its essence, accords to such useless learning only a
nodding acquaintance. What earthly difference is there
‘between ‘or’ and ‘and’ in a count when the end result is
that defendant in both instances must be prepared to meet
~both or all charges? Long ago (1757) Lord Mansfi€ld gave.
short shrift to the distinction. Said he: ‘Upon indictments, it
has been so determined, that an alternative charge is not
good, as ‘forged or caused to be forged’; th01/1gh only one
need be proved, if laid conjunctively, as ‘forged and caused
to be forged.” But I do not see the reason of it; the -
substance is exactly the same; the defendant must come

prepared against both. And it makes no difference to him in

any respect’: Rex v. Middlehurst, 1 Burr. 399, 98 English
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Reports 369. . . . The contention might well be dismissed
upon the solid ground that even if the pleading were
technically erroneous it is a mere formal defect which does
not in fact prejudice the rights of the defendant, and -
therefore is harmless error.

Schuler, 43 A.2d at 647; see also, Calhoun v. State, 932 So.2d 923, 937 (Ala. Crim. App.' '

2005); Com. v. Murphy, 612 N.E.2d 1137, 1140 (Mass. 1993); Boggs v. Commonwealth, - .

148 S.W.2d 703 (K/y.App. 1941); State v. McDougald, 577 A.2d 419 (N.J. 1990);

" . Gheorghiu'v. Com., 682 S.E.2d 50, 65 (Va. App. 2009), reversed on other grounds by

Gheorghiu v. Com., 701 S.E.2d 407 (Va. 2010).

The indictment in the preseht case is not duplicitous in that it alleges the
commission of only one. crime, unlawful conduct towards’a child. It alléges the single
crime, by setting forth the various means in which the crime can be committed under
| A section 63-5-70. Setting forth ‘t'he vafioué means of committing the crime has been
previouély'held appropriate by thé South Carolina Supreme Court.

Further, any. issue with the indictment is entirely harmless and has not prejudiced‘

Appellanf. ‘As stated in Samuels: “proceeding to trial on a duplicitous indictment does
not alone create reversible error. For example, federal courfs employ a prejudicé anal\ysis
“and will reverse a conviction for duplicity only where two or more distinct crimes are"
combined into one count.and the defendént is prejudiced thereBy.” Samuéls, 403 S.C.v‘at
556, 743 S.E.2d at 776. All thrée subsections of the statute were adequately proveﬁ) by
the évidence detailed in the factual section abO\}e. The Appellant gaused direct harm to
the child through her kicking of the child; she placed the child at unreasonable risk of :

harm by allowing him to be unrestrained in her moving vehicle; and the evidence
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indicated she has wilfully abandoned her child based-on her own statement where she le'ft .'
.. the child and has done nofhing to chéck on the child or verify its health or safety. |
Appel]ant was only sentenced based on the single count of unlawful conduct of a
child. (Whilé Appellant labels Senior Assistant Solicitor Campbell’s indictment of only
one count of unlawful conduct towards a child “an amazing display of chutzpah,” if you
' accept Appellant’s aréument that the State presented evidence of twelve different
indictable offénses, then l‘ler action was action an amazing display of restraint. Under-
Appellant’s theory of how this case shpuld have been indicted, she faced twelve separate -
counts of unlawful conduct, all of which are supported by evidence presented by the
State, and would face up to 120 years in prison in’stead of fa;cing one single count and ten
years in prison. As a result,” Appellant cannot demonstrate how she was ultimatély
prejudiced by the State’s decision to indict her on 6ne count of unlawful conduct of a

~ child listing the three means by which the crime is committed as opposed to indicting

each possible act separately. See e.g., U.S. v. Sturdivant, 244 F.3d 71, 80 (2™ Cir. 2001)
- (“a court can avoid prejudice to the defendant by sentencing him based upon a convicti.on
for ;t)nly one offepse”). -

In addition, the trial court charged the jury that its verdict had to be unanimous.
Specifically, he charged: “Ladies and gentlemen, your verdict must be unanimous. All
12 of you must agree.” He continued: “If you ﬁnd‘, élfter your determination of the facts,
 that the State has met its burden of proving its case beyond a reasonable doubt . . . if that
fact findiﬁg is unanimous . . ..” (T.1745; R.1561). This charge provided assurance that
the jury rendered a unaﬁimous verdict. Appellant has failed to demonstrate ariy prejudice.

from going forward on this indictment even if this Court found it was duplicitous.
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IL. The trial court properly refused to instruct the jury
with Appellant’s requested jury charge because it
would have been a comment on the facts and was
sufficiently covered by other instructions provided to
the jury.

Appellant maintains the .trial court erred ‘in failing to give a jury instruction
regarding her right not to tell ﬁolice where she left her child. The\ jury instruction
.requested is a comment on the facts of the case, and therefore not an appropriahlte_
'instruction.v Further, Appellant’s right to remain silent énd the fact her silence cannot be
used against her was ade.quately covered by the court’s instructions.

“An appellate court will not reverse the trial judge’s decision regarding a jury

charge absent an abuse of discretion.” State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d

578, 584 (2010) (citing State v. Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007)). “To

warrant reversal, a trial judge’s refusal to give a requested jury charge must Be both -
erroneous and prejudicial to the defendant.” Id. at 479, 697 S.E.2d at 583. Further, a
court may not comment on the facts of the case in its 'jury’instructions. S@AS.C. Const.
art. V, § 21 (“Judges shall not charge juries in respect to matters of fact, but shall declare
the law.”). o |

A trial court is required to charge the current and correct law of South Carolina.

o See State v. Ravfield, 369 S.C. 106, 11N9, 631 S.E.2d 244, 251 (2006); Sheppard v. State,

357 S.C. 646, 665, 594 S.E.2d 462, 472 73 (2004). A jury charge is correct if it contains
the correct definition of the law when read as a whole. See Rayfield, 369 S.C. at 119, -~

631 S.E.2d at 251;.Sheppard v.State, 357 S.C. at 665, 594 S.E.2d at 473; State v.

- Patterson, 367 S.C. 219, 231, 625 S.E.2d 239, 245 (Ct. App. 2006). “A jury charge is

correct if, when the charge is read as a whole, it contains the correct definition and
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| adequately covers the law.” Mattison, 388 S.C. at 478, 697 S.E.2d at 583 (citations

- omitted).

Jury instructions must be considered as a whole and, if as a whole, they are free =~

from error, any isolated portions which might be misleading do not constitute reversible

error. State v. Jackson, 297 S.C. 523, 526, 377 S.E.2d 570, 572 (1989). On review of a. |

- . jury charge, an appellate court considers the charge as a whole in view of the evidence -

= and issues presented at trial. State v. Lee Grigg, 374 S.C. 388, 406, 649 S.E.2d 41, 50
(Ct. App. 2007).

Appellant’s proposed jury charge was a direct comment on the facts of the case.

Her charge referenced specific arguments made by counsel and the specific facts of the

case to “instruct” the jury on'the law. The trial court properly indicated counsel could

RETRSN _certainly argue the contents of the jury chafge, but the charge as requested would be an

n impermissible charge on the facts.
Further, Appellant requested charge was adequately covered by the charge given
by the court. The main gist of her charge request was her right to remain silent. The trial

court specifically charged the jury: “A defendant has the constitutional right to remain

'1'silent, and the assertion of this ‘~right must not be considered by you in your
'deliberations.” The court continued by reminding the jury: “The defendant is not X

required to prove her innocence. The burden of proof remains on the State to prove guilt

beyond a reasonable doubt.” (T.1738; R. 1554) (emphasis added). These jury charges

properly and sufficiently cover the legal aspects of Appellant’s request to charge.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and -

~ conviction of the lower court be affirmed.
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