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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL CIRCUIT
)
) 2017-CP-46-02301
Eric Adams, #366880, )
, )
Applicant, ) , .
) ORDER OF DISMISSAL
v ) —
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief filed
on August 7, 2017, by Eric Adams ‘(Appiicant). The State (Respondent) filed a Return and Motion
to Disnﬁss on November 1, 2017, requesting the application be summarily dismissed asserting it
was filed beyond the statute of limitations. Applicant filed a Return to the Conditional Order of

_Dismissal on December 6, 2017. An Amended Return and Motion to Dismiss all of Applicant’s
ciaims exéept his belated appeal claim was filed by Respondent on May 17, 2018. An evidentiary
hearing into the matter was convened on J anuary 29, 2018, ét the Moss Justice Center. Applicant
was present at the hearing éﬁd represented by Tommy A. Thomas, Esquire. Assis‘.'tant Attorney
General Janell H. Gfegory of the South Carolina Attorney General’s Office appeared on behalf of
Respondent, At thé hearing, Applicant testified on his own behalf. Jack B. Swerling, Esquire
(Cdunsel), also testified. After a review of the repord and all evidence presented, this v“vCourt' ﬁnd;
Applicant has failed to meet his requisite burden of proof and denies this application.

L PROCED_URAL HISTORY,

The records before this Court establish Applicant is incarcerated with the South Céroliné

Department of Corrections pursuant to the York County Clerk of Court’s order of commitment.

During the September 2015 term, the York County Grand Jury indicted Applicant for possession
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with intent to distribute marijuana (PWID) (2015-GS-46-2742), trafficking in cocaine (over 200
grams) | (2015-GS-46-2741), and trafficking in crack cocaine (2015-GS-46-2740). Counsel
represented Applicant. Assistant Solicitor Ryan Newkirk of the Sixteenth Circuit Solicitor’s
Office prosecuted the case. Applicant appeared before the Honorable John C. Hayes, III and pled
guﬁty to PWID cocaine and the lesser included offense of trafficking cocaine (28-100 grams, first
offense). Pursuant to the negotiated plea, Applicant was sentenced to irnprisonment for twelve
years for trafficking crack cocaine, twelve years for trafficking cocaine, and five years for PWID
marijuana to run concurrently. Applicant drd not lﬁle a notice’“vof appeat. ,
1L SUMMARY OF FACTS -

- Gn March 12 2015 ofﬁcers were conductlng survelllance on Wlld Lane in the Clo\rer area of
York/Gounty because of numerous complamts from the commumty regardmg drug act1v1ty (GP
Tr.13. ) A white Honda pulled out of the resrdence and ofﬁcers mmated a trafﬁc stop for followmg
too closely (GP Tr. 13) Insrde the car were App]rcant’s three co-defendants (GP Tr 13.) -
Ofﬁcers could smell maruuana, and dumng a search ofﬁcers found a prll in one of the occupants’
purse (GP Tr 13. ) Ofﬁcers found 4 5 grams of manjuana on the other occupant (GP Tr 13 y)
' One co-defendant told ofﬁcers she _]uSt came from Applrcant’s house (GP Tr 13 ) Ofﬁcers

obtained and executed a search warrant on Apphcant s erd Lane res1dence. (GP Tr. 13.) Ofﬁcers

10cated 214 grams of cocame, 142 7 grams of crack cocame 84 7 grams of marrjuana, money,
scales, and packmg materials. (GP Tr 13- 14.) Ofﬁcers found Apphcant’s drrver s hcense next to
the money and drugs they recovered (GP Tr. 14 ) Durmg an interview, one of the co-defendants
told officers Applicant was mvolvedm the sale of narcotics. (GP Tr. 14.) The State also explained

during the plea that if Applicant admitted all of the drugs were his, the charges against one of his

co-defendants would be dismissed. (GP Tr. 14)

/
4
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III. ALLEGATIONS RAISED
In his initial apﬁlication for post-conviction relief, Applicant alleges he is being held in
custody unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
2. Involuntary Guilty Plea

Applicant filed a Return to the Conditional Order of Dismissal on Decembet 6; 2017, alieging

the following claims:
1. “That Plea Counsel did not adequately and properly investigate the case.”
2. “That the Applicant never saw the discovery or the State’s evidence against him and that
Defense Counsel never went over the information with him prior to his plea.” .
. “That he thought that his case was going to trial.” :

3
4. “That he Was told as an incentive to plea that the drug laws were going to change from 85%
to 65% and that he would be eligible for parole. That this was the major basis for his
-decision to accept the plea.” a
5. “That plea counsel failed to file an [sic] Notice of Appeal in this case.”
An evidentiary hearing was held on January 29, 2019. Respondent renewed their motion to
dismiss all of Applicant’s claims other than his claim for a belated appeal.
IV, TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING
Applicant’s Testimony
" During the evidentiary hearing, Applicant testified on his own behalf. Applicant testified
he filed a post-conviction relief application through a “jailhouse lawyef” prior to the expiration of
the one-year statute of limitations. Applicant testified he provided the other inmate with the

envelope to mail the post-conviétion relief applicaﬁon. A_pplicant contacted Mr. Thomas’ office

to see if he could see what was goihg on with Applicant’s post-conviction relief application.

~ Applicant testified he was told by Mr. Thomas that he did not have a pending application.

Applicant testified Mr. Thorhas then assisted him in filing an application, which wés six months
after the one-year statute of limitations deadline. Applicant testified he wants a hearing on all of

his allegations because he feels like things could have been done differently in his case.
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Applicant testified éfter his plea he believed Counsel filed an appeal. Application testified
after his plea he asked Counsel how he could go about getting his sentence reduced. Applicant
testified he did not recall the judge telling him he had ten days to appeal his case. Applicant
testified Counsel did not tell Appiicant of his right to appeal. |

On cross-examination, Applicant testified Counsel told him he could file a post-cdnviction
relief application. Applicant testified he used another inmatg — “jailhouse laWer” - to file the
applicétion on his behalf. Applicant testified he did not have a receipt or any other evidence that
he filed a timely application for post-conviction rglief. Applicarit testified he éid not recall signing
the plea waiver form that explained Applicant tiad ten daysto appeal hisplea: 5

) Counisel’s Testimony

Counsel 'al_so testified at the post#con\?icti?n relief hearing. Counsel testified it is his typical
practice to tell his clientl’s‘ about their right to ap'pea;l; Counsel testified he réviéwed with Applicant
his right to aﬁbeal and that is evident by the "sig'n‘e’d plea waiver form, Counsel testified Applicant
did not ask him to file an appeal. Coﬁnsel testified had Applicant askedjhim to appeal he would
‘have filed a notice of appeal on his behalf, Counsel testified e did not see any meritorious claims
for Applicant to pursue on appeal. | "

| V. APPLICABLE LAW

In a post-conviction relief action, the applicant bears the burden of proving the allegations
“in his or her application. Butler v. AState, V286 S.C. 441, 334 S.E.2d 813 (1§85). Where the
‘ abblicé.tion alleges i;iefféctive assistance of counsel as a ground for relief, the applicant n;uSt prove . .

that “cc;unsél’s conduct so undermined thé proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Strickland v. Washing;'on, 466 U.S.

668 (1984); i3utler, 286 SC 441,334 S.E.2d 813.

Page 4 of 9



c <

The proper measure of perforrhance is whether the attorney provided representation within
the range of competence required in criminal cases. The courts presume that counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment, Strickland, 466 U.S. 668. Applicant must overcome this presufnption in order to receive
relief, Cherry v. State, 300 8.C. 115, 386 S.E.2d 624 (1989). | |

" Courts use a tWo—pronged testin ev-aluating allegations of ineffective assistance of counsel. |
Id. at 117, 300 S.C. 115. First, the applicant musf prove counsel’s performance was deficient. Id.
Under this prong, courts measure an attorney’s performance by its “‘reasonableness under
ﬁre_vailing professional norms.” Id. (citing Strickland, 466 U.S. at 688). Secoﬁd, any deficient
pel;formance»must have prejudiced the applicant such that “there is a reasonable probability that,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.”

| 1d. at 117-18, 300 S.C. 115. With resbeqt to guilty plea counsel, the applicant must show there is

a reasonable probability that, but for counsel’s alleged errors; he would not have pled guilty and

would hévé insisted on going to trial. Hill v. Lockhart 474 U.S. 52,59 (1985).

VI. FINDINGS OF FACTS AND CQNCLUSIONS OF LAW
This Court Qiewed the testimony presented at the_ evidentiary héaring, observed- the
witnesses presented at ihé hearing, péssed upon their credibility, and weighed the testimony
accqrdingly. Furfher, this Court has reyiewed‘the Clerk of Court records regai'ding the subject |
convictions, the plea transcript, and Applicant’s records from the South Carolina Department of
Corrections, the ai)plication for post-conviction relief, and the legal arguments made by the

attorneys. Set forth below are the relevant findings of fact and conclusion of law as required by

S.C. Code Ann. § 17-27-80 (2003).
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Statute of Limitations
Thisbourt finds that all allegations except the allegation regarding a direct appeal should
be summarily dismissed for failure to comply with- the filing procedures of the Uniform Post-
" Conviction Procedure Act. S.C. Code Ann. §17-27-10to -160. S.C.»Code Ann, §17-27-45(a) reads
as follows: |

An apphcation for relief filed pursuant to this chapter must be filed
- - within one year after the entry of a Judgment of conviction or within
one year after the sending of the remittitur'to the lower court from
an appeal or the'filing of the ﬁnal decision upon an appeal,
y whichever is later.

The South Carolina Supreme Court has held that the statute of llmrtatrons shall apply to all
applications filed after July 1, 1996. Pelogum v, State, 321 S. C. 468 469 S.E.2d 606 (1996).
~Applicant pled guilty to the offenses he challenges 1n this appllcatlon on January 28 2016

' Applicant was, therefore, required to file hlS apphcatlon onor before January 29 2017 ThlS
Applrcatron was filed on August 7 2017, whrch was past the time the statutory ﬁhng period had
B

expired. L o o

'This Court has considered Applicant’_s argument t_hat_he should not,\be harred by the statute
y of limitations, because he attempted to file an application through another inmate prior to the
expiration of the statute of limitations. Hov.velver,' this Court ﬁnds Applicant has failed to‘ provide
any evide_nce that Applicant did attempt to file his application in a timely manner. Accordingly,
Applicant’s claims are barredl by the statute of limitations | |
A motion for summary Judgment may properly be used to raise the defense of statute of
limitations. McDonnell v. Consohdated School District of Aiken, 315 S.C. 487, {445 S.E. 2d 638
(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authonzes the Court to “grant a motlon

) N
by either party for summary disposition of [an] application when it appears from the pleadings ...
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that there is no genuine issue of material fact and the moving party is entitled to judgment as a

. matter of law.” The'refore,‘thi;s Court summarily dismisses the applicatioh for post-conviction

relief for failure to file within the time mandated by the Post-Conviction Procedure Act.
Ineffective Assistance of Counsel
This Court finds Applicant has failed to meet his burden of proving he is entitled to a

belated appeal dﬁe to the ineffective assistance of Counsel. Applicant has failed to prove both

deficiency on the part of Counsel and any prejudice therefrom. Furthermore, after observing the

- witnesses and passing on their credibility, this court finds Counsel’s testimony to be credible. By

contrast, this Court finds Applicant’s testimony lacks credibility.
~Counsel failed 1o file an appeal
Appllcant alleges Counsel was ineffective for fa1hng to file an appeal on his behalf. The
j
United States-Supreme Court has rejected a bright-line rule counsel must always consult with the
defendant regarding an appeal. Roe v. Flores-Ortega, 528 U.S. 470, 480 (2000). Instead, “counsel
has a constitutionally imposed duty to consult with the defendant about an appeal when there is
reason to think either (1) that a rational defendant would want to, appeal (for example, becausel
there are nonfrivolous grounds for appeal), or (2) that this particular defendant reasonably
demon§trated to counsel that he was interestegl in appealing.” Id. Further, “a highly relevaxit factor
in this inquiry will be whether the conviction follows a trial or a guilty plea, both be‘cause a guilty
plea reduces. the scope of potentially appealable issues and because such a plea may indicate that
the defendant seeks an end to judicial proceedings..” Id.
The South Caroliﬁa Supreme Court has held there is no constitutional réquirement that a
deferidant be informed of the riéht to a direct appeal from a guilty plea, absent extraordinary

circumstances. Turner v. State, 380 S.C. 223, 224, 670 S.E.2d 373, 374 (2008). However, the bare
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assertion that a defendant was not advised of appellate rights is insufficient to grant relief.
Weathers v. State, 319 S.C. 59, 61, 459 S.E.2d 838, 839 (1995). Instead, a defendant must offer
proof that extraordinary circumstances exist such that he should have been advised of the right to
apceal. Id. One situation in which extraordinary circumstances arise is when a defendant explicitly
inquires about his right to appeal following a guilty plea. Jones v. State, 382 S.C. 589, 596, 677
S.E.2d 20, 23-24 (2009); Weathers, 319 S.C. at 61, 459 S.E.2d at 839.

| In White v. State, 263 S.C. 110, 108 S.B.2d 35 (1974), the South Carolina Suprerne Court .
held that even if the ﬁost-c:o‘nviction ,relief coutt finds the applicant never voluntarily and
intelligently abandoned his’ a'pﬁeél  the cout ‘has‘ fio” j‘urisdit:tion’ to-grant” a- belated- appeal.
Therefore, where an accused establlshes in a post—convrctxon relref heanng he "was
unconstrtutlonally deprrved of his statutory rxght toa drrect appeal the South Carolina Supreme

»l Court, upon an appeal of the -post-convrctlon relief declsron-, w111 review the trial record and pass
upon all issues properly raised and argued as if the direct appeal has béen perfected.”

ThlS Court finds Appl1cant has failed to meet his burden of provmg hé did riot voluntanly

_ and mtelhgently waive hrs rrght to appeal Th1s Court finds credible Counsel s testimony that
Apphcant did not ask h1m to appeal h1s gullty plea because had Appltcant asked Counsel would
have filed an appeal. Counsel te'stlﬁed his usual practrce is to discuss his client’s nght‘ to appeal )
:durmg hrs representatron Counsel further testrﬁed he went over the plea warver form with
Apphcant which further reviews Apphcant’s nght to’ appeal Counsel testlﬁed he d1d not see any

| merrtortous clalms upon whrch Apphcant could appeal ‘his guilty plea Th1s Court finds Counsel’
testimony credible, whereas Applicant’s testlmony is not credible. Therefore, Apphcant’s request -
for belated review of direct appeal issues pursuant to._\?\_’l_rit_e_ is her"eb)r deuied, and the application

is dismissed with prejudice. ' -
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VII. CONCLUSION

Based on the foregoing, thxs Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant his application.
Therefore, this:application for posf-convictioﬂ relief must be denied and dismissed with prejudice.
The Court notes Applicant must file and serve a notice of appeal within thirty days from

post-conviction relief counsel’s receipt of written notice of entry of judgment to secure the

appropriate appellate review. Se¢ Rule 203, SCACR. Pursuant to Austin v. State, 305 s.C. 453,

409 S.E.2d 395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review

of the denial of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to

seek appellate réview, post-conviction rellief counsel must serve and file a notice of appeal on
a

Applicant’s behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for

appropriate procedures for appeal.

IT IS THEREFORE ORDERED THAT:

1. The application for post-conviction relief is denied and dismissed with
prejudice; and

2. Applicant will remain in the custody of the South Carohna Department
of Corrections to complete service of his sentence.

IJ—

AND IT IS SO ORDERED this &3 __day of

HOMAS A, RUSSO
Presiding Judge
Sixteenth Judieial Circuit

%10;«/& , South Carolina
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