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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
Kevin McCarthy and Courtney E. C. A. No. 2011-CP-23-6376
McCarthy,
Plaintiffs,
v. SCHEDULING ORDER

Keowee Falls Investment Group, LLC,
The Cliffs Communities, LL.C d/b/a The
Cliffs at Keowee Falls South, Cliffs Real
Estate, Inc., The Cliffs Golf and County
Club, Inc., and S&ME, Inc.,

Defendants.

Al A N A g Sl W N N W W M W W R R ]

This matter came before the Court on June 29, 2012, for a status conference. Pursuant to

the consent of the parties, the following schedule is established for this case:

L.

Plaintiffs shall file and serve a document identifying by full name, address, and telephone
number each person whom Plaintiffs expects to call as an expert at trial by October 31,
2012.

Defendant(s) shall file and serve a document identifying by full name, address, and

- telephone number each person whom Defendant(s) expects to call as an expert at trial by

November 30, 2012,

Discovery shall be completed no later than December 31, 2012. Discovery shall be
deemed completed within this time only if discovery is initiated at such time as to afford
the responding party the full time provided under the applicable rule of Civil Procedure in
which to respond prior to the discovery completion date noted in this paragraph.

The parties may, with the consent of all counsel, conduct discovery up to the time of
trial, provided the deadlines in this order are not affected.

All motions, except (a) those relating to the admissibility of evidence at trial and (b) those
to compel discovery, shall be filed no later than January 15, 2013.

The parties will mediate the case on or before January 30, 2013. All parties are ordered,
pursuant to Rule 6 of the SCADR, to have a person with settlement authority available at
the mediation.

cw
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6. The parties will conduct a pre-trial conference during the month of February 2013 or as
soon thereafter as set by the Court.

7. This case will be set for a date certain trial on or after March 1, 2013.
IT IS SO ORDERED. ﬂ N \
—
' Cliftoff Newman
Presiding Judge

July q ;2012

Kingstree, South Carolina
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Kevin McCarthy and Courtnc@@.%@a‘ﬂhy,
Plaintiffs, - S -
ORDER DENYING MOTION TO
Vs, AMEND AS TO DEFENDANT S&ME,
" INC.

Keowee Falls Investment Group, LLC, The ~
Cliffs Communities, LL.C d/b/a The Cliff at
Keowee Falls South, Cliffs Real Estate, Inc.,
The Cliffs Golf and Country Club, Inc., and
S&ME, Inc.,

C.A.No.: 2011-CP-23-6376

Defendants.

This matter came before the Court on Plaintiffs’ Mption to Amend their Complaint to: (1)
amend the Statement of Facts (Am. Compl, 1% 10, 16-17, 207-36); (2) amend P}_aintiffs’ claim for
professional negligence against Defendant S&ME, Inc. (Am. Compl. 11 71-76); and (3) amend
their Complaint to add a cause of action for negligent misrepresentation against Defendant
S&ME, Inc. (Am. Compi. " v81-93). A hearing was held on May 3, 2013. Representing the
parties; were Thomas E. Dudley, I attorney for Plaintiffs; Elizabeth M. McMillan attomey for
Defendants Keowree Falls Investment Group, LLC, The Cliffs Communities, LLC, Cliffs Real
Estate, Inc., and The Cliffs Golf and Couhtry Club, Inc.; and Stephanie H. Burton attorney for
Defendant S&ME, [nc.

FACTUAL BACKGROUND

This action arises out of Plaintiffs’ 2005 purchase of Lot 32 at the Cliffs at Keowee Falls

South. Plaintiffs allege that a de‘ep-sealed slope failure is océurring at the lot and that Defendant

S&ME, Inc. ("S&ME”) was negligent for failing to discover the alleged slope failure.

o)
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On June 20, 2005, Plaintiffs executed a contract to purchase Lot 32 from Keowee Falls
[nvestment Group, LLC (“KFIG™), owner of Lot 32, (K. McCarthy Dep. p. 35, Ex. 3; C.
McCarthy Dep. Ex. 1). Thereafter, The Cliffs Communities, Inc. hired S&ME to perform certain
geotechnical investigation services at adjacent Lot 31. (Birdsong Aff. 12).

On July 18, 2005, S&.ME issued a report concerning its geotechnical investigation of Lot
31 to The Cliffs C‘ommunities. (Birdsong Aff 12, Ex. A). On August 5, 2005, the sale between
Plaintiffs and KFIG closed and title to Lot 32 was transferred from KFIG "to Plaintiffs. (K.
McCarthy Dep. p. 51, Ex. 9; C. McCarthy Dep. Ex.?2). -

Nearly six years later after th;y purchased lot 32, in April, 2011, Jack Harrell, the current
owner of Lot 31 called Plaintiff Kevin McCarthy and told him: “Well, [’'m your neighbor down
there, and we got a problem. The lots are félling into ihe lake.’; (K. McCarthy Dep. p. 75).
Sometime thereafter, Mr. Harrell or his counsel .provided Plaintiffs or their counsel with a copy
of a portion of the July 18, 2005 S&ME report. (K. McCarthy Dep. p. 89).

Oﬁ September 27, 2011? Plaintiffs filed their Summons and a Complair}t alleging a single
cause of action of professional negligence against S&ME. On‘Ju'ne 29, 2012, a status conference
was held by this Court at which time certain deadlines were}established in this case. On July 9,
2012, this Court issued a scheduling order, which included the following deadlines:

3. Discovery shall be completed no later than December 31, 2012.

Discovery shall be deemed completed within this time only if discovery is

initiated at such time as to afford the responding party the full time provided

under the applicable rule of Civil Procedure in which to respond prior 1o the

completion date noted in this paragraph.

4. All motions, except (a) those relating to the admissibility of evidence at
- trial and (b) those to compel discovery, shall be filed no later than January 15,
2013. ' .

o
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5. The parties will mediate the case on or before January 30, 2013. Al
parties are ordered pursuant to Rule 6 of the SCADR, to have a person with
settlement authority available at the mediation.

On January 15, 2013, S&ME filed its Motion for Sﬁmmary Judgment. On March 20,
2013, Plaintiffs filed their Motion to Amend. .

. LEGAL CONCLUSIONS

1. S&ME will be Prejudiced if Plaintiffs Are Granted Leave to Amend. ‘

Pursuant to Rule 15, this Court must also consider whether S&ME would be prejudiced
by the amendment. Prejudice occurs when an amendment adds a new claim or defense which
would require the opposing party to introduce additional or different evidence.- Ball v. Canadian
Am. Express Co., 314 §.C. 272, 275, 442 S.E.2d 620, 622 (Ct. App. 1994).

Pléintiffs did not file their Motion to Amend until nearly three months after the close of
discovery established in the Court’s scheduling order. If the Motion to Amend were granted,
S&ME would be required to defend the new claim without the benefit of conducting discovery
or this Court would have to allow discovery to be reopened to address this new claim further
delaying the ultimate resolution of this case. Accordingly, the Court denies Plaintiffs’ Motion to
Amend. .

2. Plaintiffs Inexcusably Delayed: in Filing Their Motion to Amend.

Plaintiffs’ inexcusable delay in filing the Motion to Amend also justifies the refusal to
grant leave to amend. Crowley v. Spivey, 285 S.C. 397, 414, 329 S.E.2d 774, 784 (Ct. App.
1985) (citing Braudie v. Richland County, 217 S.C. 57, 59 S.E.2d 548 (1950)). A party
inexcusably delays when it seeks to amend a complaint well after it becomes aware of an

asserted factual basis of a new claim. [d.

A
Page 3 of 4



o

Nearly three months after the conclusion of discovery and over two months after S&ME
filed its Motion for Summary judgment and mediation was held, Plaintiffs filed their Motion to
Amend alleging that there were new facts learned during discovery. Plaintiffs’ proposed claim
for negligent misrepresentation is premised on the July 18, 2005 report prcpaféd by S&ME. By
their own admission, Plaintiffs knew of the existence of this report in April 2011. In their
original Complaint, Plaintiffs asserted that they received a copy of the report in the spring of
2011. (Compl. 1¢ 15-16). Plaintiffs also attached a copy of a portion of the report to their
original Complaint. (Compl. Ex. C). S&ME’s employee witnesses involved in preparing the

report were deposed in the Harrell matter long ago. Walker Birdsong and Howard Perry were

deposed on November 26, 2012, and Michael Revis was deposed on November 28, 2012, The
deposition of Don Nickell, the Cliffs’ employee who asked S&ME to prepare the report,

occurred on November 5, 2012.

Plaintiffs have been aware of the factual matter underlying their claim for negligent
misrepresentation for some time. Their delay in secking leave to amend the Complaint until after
the discovery and motions deadlines passed is inexcusable in light of this knowledge.

Accordingly, Plaintiffs’ Motion to Amend is denied.

For the foregoing reasons, the Court DENIES Plaintiffs’ Motion to Amend as to

() N
Cliftgh Newman,

Presiding Judge

Defendant S&ME, Inc.

-AND IT IS SO ORDERED.

July lj{ , 2013

Columbia, South Carolina
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STATE OF SOUTH CAROLINA . " -~ = *p- 7y -7 :

: .. 2> ) -INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE 183 S 22§ 2T |

Kevin McCarthy and Courtney E. McCarthy,

)
)
Plaintiffs, ) :
) ORDER GRANTING S&ME INC.’S
vs. ) MOTION FOR SUMMARY JUDGMENT
) .
Keowee Falls Investment Group, LLC, The ) ‘ '
Cliffs Communities, LLC d/b/a The Cliffat ) C.A. No.: 2011-CP-23-6376
Keowee Falls South, Cliffs Real Estate, Inc., ) e
The Cliffs Golf and Country Club, Inc.,and )
S&ME, Inc., )

)

)

)

Defendants.

This ﬁatter came before the Court on Defendant S&ME, Inc.’s Motion for Summary
Judgment. A hearmg was held on May 3, 2013. Rep;esenting the parties at the hearing were
Thomas E. Dudley, III attorney for Plaintiffs, Elizabeth M. McMillan attorney for Defendants
Keowee Falls Investment Group, LLC, The Cliffs Communities, LL.C, Cliffs Real Estaté, Inc., |
and The Cliffs Golf and Country Club, Inc., and Stephanie. 'H. Burton attorney for Defendant
S&ME, Inc. | | |

FINDINGS OF FACT

1. On December 16, 2002, Keowee Falls Investment Group, LLC (“KFIG™)
purchased approximately 2000 acres of land from Crescent Résources, LLC for development.
(Oconee Cnty. Reg. of Deeds, Bk. 1256, p. 257). A portion of that land was de;'eloped as the
Cliffs at Keowee Fallé South developmeﬁt.

2, In early 2005, Plaintiffs Kevin McCarthy and his girlfriend Courtney Rountree,
now Courtney McCarthy, began looking for a vacation home in the Lake Keowee area. (K.

McCarthy Dep. p. 9). Plaintiffs chose Lake Keowee because it was equidistant between Kevin

Xy,
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McCarthy’s residence in Atlanta, Georgia and Courtney McCarthy’s residence in Charlotte,
North Carolina. (K. McCarthy Dep. p. 61).

3. In June 2005, Plaintiffs met Jay Scott of Cliffs Real Estate, Inc. to look at
waterfront property at Lake Keowee. (K. McCarthy Dep. p. 17). Plaintiffs looked at a number
of potential lots, including Lot'32 at the Cliffs at Keowee Falls South, as well as several homes
thich had been constructed. (K. McCarthy Dep. p. 15; C. McCarthy Dep. pp. 8-9).

4, Thereafter, Plaintiffs decided to purchase Lot 32. On June 20, 2005, Plaintiffs
each entered into a Real Estate Sale and Purchase Agreement with KFIG as the Seller for the
purchase of Lot 32. (K. McCarthy Dep. p. 35, Ex. 3; C. McCarthy Dep. Ex. 1).

5. Pursuant to the Real Estate Sale and Purchase Agreement, Plaintiffs agreed to
purchase Lot 32 for $1,105;000.00. Plaintiffs also agreed to purchase a membership in the Cliffs
Golf and Country Club for $75,00():00. (K. McCarthy Dep. Ex. 3, p. 1; C. McCarthy Dep. Ex. 1,
p- 1).

6. On June 22, 2005, S&ME’s geotechnical engineers Walker Birdsong and Michael
Revis sent a proposal to Don Nickell, Vice President of Planning Engineering and Development
for The Cliffs Communities, Inc. to perform a geotechnical evaluation of three unidentified lots.
(Pls.” Mem. Opp. Ex. F).

7. Birdsong‘and Nickell subsequently agreed that S&ME’s geotechnical evaluation
services would be limited to evaluation of Lot 31 at the Cliffs at Keowee Falls South. (Birdsong

Aff. 12). Thus, S&ME never investigated geotechnical conditions at Lot 32. (Birdsong Aff, %

3).

w )
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8. On June 27, 2005, Don Nickell executed an Agreement for Services for S&ME’s

services to be performed at Lot 31. (Pls. Mot. Opp. Ex. H) The Agreement for Services

i

contains the following terms:

7. Reports: In connection with the performance of the Services, Consultant
shall deliver to Client one or more reports or other written documents reflecting
Services provided and the results of such Services. All reports and written
documents delivered to Client are instruments reflecting the Services provided by
Consultant pursuant to this Agreement and are made available for Client’s use
subject to the limitations of this Agreement. Instruments of Service provided by
Consultant to Client pursuant to this Agreement are provided for the exclusive use
of Client, and Client’s agents and employees for the Project and are not to be used
or relied upon by third parties or in connection with other projects.... '

Any Instruments of Service, including reports, generated as part of this
Agreement are intended solely for use by Client and shall not be provided to any
other person or entity without Consultant’s written authorization. . ..

9, Confidentiality: Subject to any obligation Consultant may have under
applicable law or regulation, Consultant will endeavor to release information
relating to the Services only to its employees and subcontractors in the
performance of the Services to Client’s authorized Representative(s) and to
persons designated by the authorized representative to receive such information.

9. Thereafter, S&ME performed a geotechnical investigation of Lot 31. (Birdsong
Aff, 12).
”10.  On June 18, 2005, S&ME issued a report directly to the Cliffs. (Birdsong Aff.
Ex. A). The July 18, 2005 report found that unique features exist on Lot 31 and recommended
either the installation of rammed aggregate piers or the undercut and replacement of soils on a
portion of the lot to support a residence. S&ME did not find that an ongoing slope failure was
occurring on lot 31. (Birdsong Aff. Ex. A, p- 2). Plaintiffs were not aware of nor did they see
the S&ME report. (K. McCarthy Dep. pp. 89-91).

11. On August 5, 2005, Plaintiffs and KFIG closed on Plaintiffs’ purchase of Lot 32.
(K. McCarthy Dep. p. 35). By deed dated August 5, 2005, KFIG transferred title to Lot 32 to

Conv
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Plaintiff Kevin McCarthy. (K. McCarthy Dep. Ex. 9). By deed of the same date, Kevin
McCarthy transferred an undivided one-half interest in Lot 32 to Courtney Rountree. (C.
McCarthy Dep. Ex. 2).

12.  Plaintiffs never constructed a house on Lot 32. (K. McCarthy Dep. pp. 101-102).

13, Plaintiffs - were not aware of any problem with Lot 32 until six years after
purchase when in April 2011, Jack Harrell, .the current owner of Lot 31, called Kevin McCarthy
and advised him: “Well, ’'m your neighbor down there, and we got a problem. The lots are
falling into the lake.” (K, McCarthy Dep. p. 75).

14, Sometime thereafter, Jack Harrell or his counéel sent Plaintiffs or their counsel a
portion of the July 18, 2005 report prepared by S&ME. (K. McCarthy Dep. p. 89).

15.  Prior to receiving a portion of S&ME’s July 18, 2005 report, Plaintiffs had never
heard of S&ME. (K. McCarthy Dep. p. 90).l Plaintiffs have never hired S&ME to perform any
work on Lot 32. (K. McCarthy Dep. p. 91). |

16. On September 27, 2011, Plaintiffs filed their Complaint alleging a single cause of
action for professional negligence against S&ME. Plaintiffs allege that a deep-seated slope
failure is occurring at Lot 32 and that S&ME was negligent because it failed to discover such
condition on Lot 31, report the condition to the Cliffs, and advise the Cliffs that the condition
might affect adjacent lots.

17. Defendants have retained an expert who opines that the installation of a
composite system of micropiles'and tieback anchors would make Lot 32 suitable for residential

construction. His estimated cost is $679,000.00. (D. Chappell Dep. Ex. 4).

y

¢
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CONCLUSIONS OF LAW

18.-  This case presents a novel legal question in South Carolina: whether an engineer
owes a legal duty to a future owner of real property that is adjacent to property at which the
engineer is hired tb perform professional services.

19.  Plaintiffs must prove three elements: (1).a duty of care owed by S&ME to
Plaintiffs; (2) a breach of that duty by a negligent act or-omission; and (3) damage proximately
resulting from the breach. See Bagpgerly v. CSX Transp., 'Ihc., 370 S.C. 362, 369, 635 S.E.2d 97,
101 (2006).

S&ME DID NOT OWE PLAINTIFFS A DUTY OF CARE

20. A key legal issue in this novel case is wh‘ether S&ME owes any duty of care to
Plaintiffs arising from the preparation of its July 18, 2005 report to the Cliffs regarding adjacent
Lot 31. Whether a defendant owes a plaintiff a duty of caré is a matter of law for this Court to
determine. See Oblachinski v. Reynolds, 391 S.C. 557, 560, 706 S.E.2d 844, 845 (2011), reh'g
denied (Apr. 7,..2611)(“A motion for summary judgment on the basis of the absence of a dutyisa
question of law for the court to determine.”); Huggins v, Citibank, N.A., 355 S.C. 329, 332, 585
S.E.2d 275, 276 (2003) (“In a negligence action, the court must determine, as a matter of law,
whether the defendant owed a duty of care to the plaintiff.”); Doe v. Batson, 345 S.C. 316, 323,
548 S.E.2d 854, 857 (2001) (“The existence of a duty owed is a question of law for the courts.”).

21.  In South Carolina, a legal duty exists if created by statute, contract, status,
property interest, or other special circumstance or relationship. See McCullough v. Goodrich &
Pehnington Mort. Fund, Inc., 373 S.C. 43, 47-48, 644 S.E.2d 43, 46 (2007); Hendricks v.

Clemson Univ., 353 S.C. 449, 456, 578 S.E.2d 711, 714 (2003).

el
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S&ME Does Not Owe Plaintiffs a Duty of Care Arising from Statute

22.  Plaintiffs did not plead that S&ME bréached any statute in their Complaint.
However,‘at the hearing, they argued that S&ME owed them a duty of care pursuant to Chapter
22 of Title 40 of South Carolina’s Code. Title 40 relates to “Professional and Occupations”.
Chapter 22 specifically addresses “Engineers and Surveyors”. Plaintiffs contend that Section 40-
© 22-20(14), which defines “fraud or deceit”, gives rise to a duty of care. Plaintiffs also contend
that certain of the Rules of Professional Conduct for Engineers and Land Surveyors promulgated
by the Department of Labor, Licensing and Regulation also create a duty of care. Specifically,
Plaintiffs point to Section 49-301, which is titled “Responsibility to the Public”, and section 49-

303, “Public Statements™. At the. hearing, the plaintiffs in Jack R. Harrell, Jr.. et al. v. Keowee

Falls Investment Group, LI.C, C.A. No. 2011-CP-23-5000, also argued that South Carolina Code
Sections 40-22-20(17), which defines “Gross Negligence”, and 40-22-295, entitled “Engineer
Immunity”, created a duty of care. Since both cases were heard at the same hearing, this Court
will address all of the identified statutes.

23.  As a general rule, “a statute which does not purport to establish a civil liability,
but merely makes provision to secure the safety or welfare of the public as an entity is not

subject to a construction establishing a civil liability.” Whitworth v. Fast Fare Markets of South

Carolina, Inc., 289 S.C. 418, 420, 338 S.E.2d 155, 156 (1985) (quoting 73 Am. Jur. 2d Statutes §

432 (1974). When a statute does not specifically create a private cause of action, such claim can
be implied only if the legislation was enacted for the special benefit of a private party. See

Citizens for Lee Cnty. v. Lee Cnty., 308 S.C. 23, 28-29, 416 S.E.2d 641, 645 (1992) (“The

- threshold consideration here is whether or not appellants—a special-interest group and two

private citizens—have an implied cause of action under the statute...[A]ssuring that legislation

~ )
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was enacted for the special benefit of the private party is a test for determining whether a right of
private action is created by implication.”) |

24,  To determine whether 5 cause of action is implied, th.is Court must consider
whether: (1) the essential purpose of the statute is to protect from the kind of harm suffered by
Plaintiffs; and (2) Plaintiffs are a member of the class.of persons the statute is intended to

protect. See Norton v. Opening Break of Aiken. Inc., 313 S.C. 508, 512, 443 S.E.2d 406, 409

(Ct. App. 1994) (holding a regulation may create a duty of care and applying the same standard);

Summers v. Harrison Constr., 298 S.C. 451, 455, 381 S.E.2d 493, 496 (Ct. App. 1989) (citing

Rayfield v. South Carolina Dep’t of Corrections, 297 S.C. 95, 103, 374 S.E.2d 910, 914) (Ct.

App. 1988)).

25.  The purpose of Chapter 22 of Title 40 of the South Carolina Code is:

Purpose. It is the policy of this State and the purpose of this chapter to encourage

the development of professional engineers in this State and to promote the

accountability for engineering practice in a global economy. The State recognizes

the need for more qualified engineers to support the local and global economy

and, to that end, encourages efforts to increase access to accredited education, the

examinations, and the experience necessary and appropriate to protect the health,

safety, and welfare of South Carolina citizens and to support licensure as the basis

of accountability. : '
S.C. Code Ann. § 40-22-2 (2013).

26.  The regulations serve the same purpose. S.C. Code Ann. § 40-22-60(A) (2013)
(“The board may adopt rules governing its proceedings and may promulgate regulations
necessary to carry out the provisions of this Chapter.”); S.C. Code Regs. 49-300(A) (2013) (the
Rules of Professional Conduct are intended to “safeguard the life, health, property and welfare of
the public™).

27.  The engineering licensure regulations do not give rise to any implied right of

action or impose a legal duty upon S&ME in favor of Plaintiffs, The South Carolina Court of

e
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Appéals squarely addressed this issue in Hurst v, Sandy, 329 S.C. 471, 494 S.E.2d 847 (Ct. App.
1997). In Hurst, the plaintiffs asserted a negligence claim against an engineer licensed in
California whose California stamp was affixed to plans to be used for construction of a residence
in South Carolina. Id. at 475, 494 S.E.2d at 849. The plaintiffs argued that the engineer engaged
in the unauthorized practice of engineering in violation of South Carolina Code Section 40-22-30
and asserted a claim for negligence per se. Id. at 477-78, 494 S.E.2d at 850.

28.  The South Carolina Court of Appeals held that the provisiéns of Chapter 22 of
Title 40 are intended to .regulate the practice of engineering by licensing and registration
requirements. Id. at 478, 494 S.E.2d at 850. The court further held that the provisions are
directed to the engineering profession because it authorizes the Registration Board to sanction a
registrant who violates any provision of the statute or regulations. Id. icxt 479, 494 S.E.2d at 851.
Accordingly, the court held: |

(

Our reading of the relevant South Carolina code sections and cases convinces us
that the essential purpose of the statute, as alleged by the Hursts, is inconsistent
with the legislative intent in enacting this statute. Further, we find that a licensing
statute will not ordinarily provide a basis for a negligence per se action.
Therefore, we hold, as to this claim, the Hursts have not demonstrated that an
issue of material fact is in dispute. We affirm the trial court on this cause of .
action.

29.  This Court adopts the ruling in Hurst and concludes that the statute and
regulations cited by Plaintiffs do not create a duty of care owed by S&ME to Plaintiffs.

S&ME’s Contract with The Cliffs Communities
Did Not Create a Tort Duty in Favor of Plaintiffs

30. A contract between two parties can create a duty of care to a third party. See

McCullough v. Goodrich & Pennington Mortgage Fund, Inc., 373 S.C. 43, '49, 644 S.E.2d 43, 46
(2007).

e
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31. A contract may. create a duty to a third party if its contractual terms indicate that
the contracting parties intended to benefit that third party. See Barker v. Sauls, 289 S.C. 121,
345 S.E.2d 244 (1986) (Holding that an insurance broker who contracted with an employer to -
sell workers’ compensation insurance was liable to an employee for negligence in failing to
procure the policy because the employeé was an intended third party beneficiary of the contract),
Whether such a duty is created depends upon the contract’s language. See Cullum Mechanical
Constr.. Inc. v. South Caroliﬁa Baptist Hosp., 344 S.C. 426, 432, 544 S.E.2d 838, 842 (2001)
(finding that a factual issue existed whether “special conditions” in the contract documents

imposed a duty of care on an architect to assure payment to non-contracting third party); Gilbert

v. Miller, 356 S.C. 25, 30, 586 S.E.2d 861, 864 (Ct. App. 2003)(“It is clear the language of the
lease did not intend to make [the plaiﬁtifﬂ, as either a tenant or a guest, a third party beneficiary
by imposing a duty in tort on the landlord to prevent.a tenant’s dog from injuring another.”);

Dorrell v. South Carolina Dep’t of Transp.,, 361 S.C. 312, 318, 605 S.E.2d 12, 15 (2004)

(Coritractor hired to repave a road owed a duty to the traveling public at large to not negligently
perform its work because contract’s terms required the contractor to perform its work in a

manner to insure the safety of the traveling public); Andrade v Johnson, 356 S.C. 238, 246, 588

S.E.2d 588, 592 (2003) (In reviewing the terms of an agreement between a utility company and A
contractor which granted the contractor preferred vendor sfatus the court held that the agreement
did not give rise to a duty of care owed relating to the contractor’s negligent installation of an
HVAC system).

32.  Here, there is no evidence that S&ME’s reéort was used by the Cliffs for any
purpose other than evaluation of Lot 31. Furthermore, the contract between S&ME and the

{

~
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Cliffs specifically prohibits distribution of any reports prepared by S&ME to third parties
without S&ME’s written consent:

7. REPORTS:

[...] Instruments of Service provided by Consultant to Client pursuant to this

Agreement are provided for the exclusive use of Client, and Client’s agents and

employees for the Project and are not to be used or relied upon by third parties or

in connection with other projects. [...] -

{...] Any Instruments of Service, including reports, generated as part of this

~Agreement are intended solely for use by Client and shall not be provided to any

other person or entity without Consultant’s written authorization. [...]

(Pl. Memo. Opp. Exh. H).

33.  There is no evidence that S&ME authorized the Cliffs to distribute the report to
Plaintiffs or did so. In fact, there is no evidence that S&ME was aware of Plaintiffs’ existence.
Admittedly, Plaintiffs never saw the report until several years after they purchased their lot. (K.
McCarthy Dep. pp. 89-91). Accordingly, there is nothing in the contract between S&ME and
The Cliffs Communities, Inc. that indicates S&ME assumed a duty of care to any third party,
including Plaintiffs.

Plaintiffs Are Not Owed a Duty of Care Based on Any Legally Recognized Status

34.  South Carolina’s courts have limited imposition of a duty based upon “status” to

cases involving premises liability, products liability, and volunteers. See Singleton v. Sherer,
377 S.C. 185, 200, 659, S.E.2d 196, 204 (Ct. App. 2008) (“The nature and scope of a duty in a
premises liability action, if any, is determined based upon the status or classification of the
person injured at the time c;f his or her injury.”); Sims v. Giles, 343 S.C. 708, 715, 541 S.E.2d
857, 861 (Ct. App. 2001) (In a premises liability case, the standard of care is dependent upon the

plaintiff’s status as an invitee, licensee, trespasser, or child); Bray v. Marathon Corp., 356 S.C..

111, 117, 588 S.E.2d 93, 95-96 (2003) (Recognizing differing duties of care owed by a

,

Page 10 of 20

16



manufacturer to a plaintiff based on his status as a user of its products or a bystander); Miller v.

City of Camden, 329 S.C. 310, 314, 494 S.E.2d 813, 815 (1997) (When an act is voluntarily

undertaken, the actor may owe a duty based on their status as a volunteer). There are no South

Carolina cases which hold that a future adjacent landowﬁer has any special legal status and the

Court declines to impose one here,

Plaintiffs Do Not Have Any Legally Recognized Property Interest
35. A duty may be owed to persons with certain property interests. For instance, the

courts have held that a third party may owe a duty to the holder of a secured interest in damaged

personal property. Compare McCullough v. Goodrich & Pennington Mort. Fund, Inc., 373 S.C.
43, 50-52, 644 S.E.2d 43, 47-48 (2007) (finding that a mortgage' servicer did not owe any duty to

a lender who had a security interest in the borrower’s contractual right to receive payments) with

Universal C.I.T. Credit Corp. v. Trapp, 232 S.C. 297, 101 S.E.2d 829 (1958) (holding one who
damages personal property owes a duty to the holder of a security interest in the property);
Wilkes v. S. Ry. 'Co., 85 SC .346, 67 S.E. 292 (1910) (same). Uniike these cases, Plaintiffs have
never had any property interest in lot 31. Furthenﬂore, they did not have a property interest in
adjacent Lot 32 at the time that S&ME prepared its July 18, 2005 report. This Court declines to
find that the future (‘)wnership of adjacent property is a legally recognized property interest
establishing a duty of care.
S&ME Did Not Owe a Duty of Care Arising From a Special Relationship and
Plaintiffs’ Claims are Barred by the Economic Loss Rule

~ 36.  The economic loss rule, initially created in the products liability-context, provides

generally that “[t}here is no tort liability [...] if the damage’ suffered by the plaintiff is only to the

product itself. In other words, tort liability only lies where the damage done is to other property

evld
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or is personal injury.” Kennedy v. Columbia Lumber & Mfg. Co., Inc., 299 S.C. 335, 341, 384

S.E.2d 730, 734 (1989). . /

37.  South Carolina’s courts have adopted two narrow exceptions to this rulei: (1) a
plaintiff may pursue tort remedies for purely economic losses against a residential home builder
who breaches a legal duty in constructing a home, Kennedy, 299 S.C. at 345-46, 384 S.E.2d at
737; and (2) in certain circumstances, where a non—contractiné third party shares a “special
relationship” with the alleged tortfeasor which gives rise to a distinct extra-contractual legal

duty, he may recover in tort for the breach of such duty. Tommy L. Griffin Plumbing & Heating
Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995).

38.  The Court finds that t};e residential home builder exception is inapplicable here.
S&ME is not a residential homebuilder and did not construct defective housing. See Sapp v.

Ford Motor Co., 386 S.C. 143, 150, 687 S.E.2d 47, 51 (2009) (finding that the framework

adopted by Kennedy “is a narrow one,” and is “applicable only in the residential real estate
construction context”).

39. The Court also finds no “spe;:ial relationship” based upon the evidence in the
record.. Whether a “special relationship” exists “depend[s] on the facts and circumstances of
each case.” Tommy L. Griffin, 320 S.C. at 55-56, 463 S.E.2d at 88. In design and construction
cases, South Carolina’s courts have found a “special relationship” only where there is either a
close working relationship between project participants or where a third party foreseeably relies

upon the services of the professional in taking some action. See Tommy L. Griffin, 320 S.C. at

55-56, 463 S.E.2d at 89; Cullum Mechanical Constr., Inc. v. South Carolina Baptist Hosp., 344

S.C. 426, 544 S.E.2d 838 (2001); South Carolina State Ports Authority v. Booz-Allen &
Hamilton, Inc., 289 S.C. 373, 346 S.E.2d 324 (1986).

v/
Page 12 0f 20

18



40.  In Tommy L. Griffin, the court found a “special relationship” to exist between a
project engineer and a subcontractor giving rise to a tort duty because the engineer closely
supervised and controlled construction. Tommy L. Griffin, 320 S.C. at 56, 463 S.E.2d at 89,

Similarly, in Cullum, the court found that a “special relationship” might exist between an

architect and a subcontractor because the architect assumed responsibility under its contract with
the owner to withholding certiﬁcations for payments if the subcontractors were not paid.
Cullum, 344 S.C. at 432, 544 S.E.2d at 842.

41.  Here, Plaintiffs did not enter into any contract with S&ME nor did S&ME provide
any professional services on the lot ultimately purchased by Plaintiffs. Unlike the engineer in

Tommy L. Griffin and the architect in Cullum, S&ME did nof have a close working relationship

or any relationship with Plaintiffs. Moreover, S&ME’s contract with the Cliffs Communities,
Inc. expressly prohibited distribution of its reports to third parties. (7. Harrell Dep. Exh. 30, § 7).
42. | Plaintiffs have not demonstrated that they relied on S&ME’s report in taking
some action. Indeed, Plaintiffs testified that they did not even see S&ME’s report until six years
after they bought lot 32. (K. McCarthy Dep. pp. 89-91). See South Carolina State Ports

Authority v. Booz-Allen & Hamilton, Inc., 289 S.C. 373, 376, 346 S.E.2d 324, 325 (1986)

(finding that a consultant owes a duty only to “non-contracting parties who have reasonably

relied on their reports in taking some action”).

43.  Plaintiffs do not claim any personal injury or property darriage; rather, they seek
damages for the purchase price of their property. Accordingly, Plaintiffs’ claims are barred by
the economic loss rule.

44.  This conclusion is supported by two recent unpublished decisions from the

Federal District Court for the District of South Carolina. In Ross Dress for Less, Inc. v. Lauth

e/
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Constr. Group, LLC et al, C.A. No, 0:10-703-CMC (D.S.C. 2012), Judge Cameron Currie
granted a motion for summary judgment filed by a geotechnical engineering firm finding that
“Piaintiff has ﬂot established a special relationship between MacTec and Plaintiff creating a legal
duty from MacTec, as a geotechnical engineer hired by a general contractor to‘ complete soil
analysis on property for a developer, to Plaintiff, as a subsequent commercial purchaser of the
property.” |

45, Likewise, in Long v. O’Reilly’s Automotive Stores, Inc.. et al, C.A. No., 6:12-
901-MGL (D.S.C. 2013), Judge Mary Lewis granted a motion to dismiss filed by a civil engineer
and his firm ruling that the engineer did not owe any duty of care to an adjacent landowner who
complained of water entering his property as a result of the design and construction of an
adjacent O’Reilly’s store. Judge Lewis concluded that the mere fact that an engineer provides
services at an adjacent propert)'( is not legally sufficient to establish a duty of care owed to an
adjacent landowner.

46.  Other states that have considered similar cases have concluded that a consultant
hired to prepare a report does not owe a duty of care to future purchasers. See Hartman v.
Urban, 946 S.W.2d 546 (Tex. App. 1997) (holding that even though a surveyor knew that the |
purpose of the subdivisioﬁ was fo sell lots to the public, the surveyor did not owe any duty to the
plaintiffs who were subsequent lot purchasers). See also Essex v. Ryan, 446 N.E.2d 368 (Ind.
App. Dist. 2 1983) (surveyor did,not owe duty of care to future lot purchaser when they relied on
erroneous survey and built addition that encroached on their neighbor’s lot because plaintiffs
were not in privity with surveyor and surveyor did not have actual knowledge that the plaintiff

would rely on the survey).
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47.  This Court concludes that a special relationship does not exist between an
engineer hired to perform professional services for real property and future purchasers of an

adjacent lot.

S&ME’S ALLEGED NEGLIGENCE DID NOT
PROXIMATELY CAUSE PLAINTIFFS’ DAMAGES

48..  Proximate cause consists of two parts: (1) causation in fact; and (2) legal cause.
See Oliver v. South Carolina Dep’t of Transp., 309 S.C. 313, 316, 422 S.E.2d 128, 130 (1992).
Causation in fact is proved by establishing that the plairitiffs injury would not have occurred
“but for” the defendant’s negligence. Id. Legal cause is proved by establishing foreseeability
and that the injury occurred as a natural and probable consequence of the defendant’s negligence.
See Vinson v. Hartley, 324 S.C. 289, 400, 477 S.E.2d 715, 721 (Ct. App. 1996).

49.  If there is no genuine issue of material fact whether a defendant’s actions were the

proximate cause of a plaintiff’s injury, then summary judgment is appropriate. See Singleton v.

Sherer, 377 S.C. 185, 203, 659 S.E.2d 19§, 206-07 (Ct. App. 2008).

50.  Plaintiffs argue that S&ME’s faiiure to discover a slope failure at Lot 31 and
report that the geologic condition may extend into Lot 32 in its July 18, 2005 report proximately
caused their damages. Plaintiffs theorize that had S&ME so informed the Cliffs, it would have
informed KFIG, which would have informed Plaintiffs, who would have cancelled their pending
contract to purchase Lot 32, |

51.  There is no evidence in the record to support Plaintiffs’ speculation. Had S&ME
reported the alleged slope failure, it would not have been responsible for the cost of repair
because it did not own the lot or sell it. When a consultant erroneously reports about soil
conditions, the cause of any damage is the condition itself and not the consultant’s failure to

identify the condition. See Gagne v. Bertran, 43 Cal. 2d 481, 492, 75 P.2d 15 (1954) (“Because

':'J
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of defendant’s negligence plaintiffs erroneously believed [the property] was more suitable for
their purpose than it actually was. The additional expense [in removing extra fill] they incurred,
however, flowed from the condition of their land and not from defendant’s report as to what that
condition was.”); Wendward Corp. v. Group Designs, Inc., 428 A.2d 57 (Me. 1981) (holding that.
geotechnical engineer’s failure to discover and report defects at a site which increased the cost to
develop the property did not proximately cause damages because the increased costs were due to

the soil condition); Progressive Survey v. Pearson, 120 N.H. 58, 410 A.2d 1123 (1980) (holding

that erroneous survey containing inaccurate elevations did not proximately cause increased

development costs because “the elevation of the brook, and not defendant’s erroneous survey,

caused the increase in development costs™); Mosteller Mansion, LLC v. Mactec Eng’g &
Consulting, 661 S.E.2d 788 (N.C. App. 2008) (unpﬁblished) (upholding limitation of liability
and indirect damages clauses for increased development costs due to a geotechnical engineer’s
failure to correctly identify soil types because the costs “do not flow directly and immediately
from any action of Defenciant.”). Thus, S&ME’s alleged negligence did not proximately cause
Plaintiffs’ damages because the damages flow from the condition of Lot 32 itself and not
S&ME’s failuré to report the condition.

52.  This principle is true regardless of whether Plaintiffs would have decided not to
purchase Lt;vt 32 had they known its true condition. In Gagne, plaintiffs argued they would not
have purchased their lot had they known the true extent of fill dirt. Gagne, 43 Cal. 2d at 485,
275 P.2d 15.

53.  Plaintiffs never saw the July 18, 2005 report prior to purchasing Lot 32. Although
there are no South Carolina cases directly on point, other jurisdictions addressing similar

questions hold that a negligently prepared report in connection with the purchase of real property

)
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cannot proximately cause any damages when a plaintiff does not actually see or review the réport
. prior to purchasing real property. See Hughes v. Holt, 140 Vt. 38, 435 A.2d 687 (1981) (holding
that an allegedly negligent appraisal performed after the plaintiff homebuyers executed a
purchase and sale agreement could not proximately cause plaintiffs’ damages); Williams v,
United Community Bank, 724 S.E.2d 543, 549 (N.C. App. 2012) (holding that plaintiffs failed to
establish a prima facie case of negligence because the evidence showed that the plaintiffs signed
the purchase contracts without reviewing the allegedly negligently prepared appraisals).

54.  Plaintiffs never saw the July 18, 2005 report prior to purchasing Lot 32. It could
not have been the proximate cause of their claimed damages.

PLAINTIFFS’ ARE NOT ENTITLED TO RECOVER
THE PURCHASE PRICE OF LOT 32 FROM S&ME

55.  Plaintiffs seek to recover the purchase price of Lot 32.  This is not a proper

measure of damages unless the injﬁry to real property is permanent. See Yadkin Brick Co., Inc.

v. Materijals Recovery Co., 339 S.C. 640, 529 S.E.2d 764 (Ct. App. 2000) (diminution in value of
property is proper measure of damages where the injury to real property is of a peﬁnanent
nature).

56.  Where a repair is feasible, the proper measure of damages is the cost of repair.

See Scott v. Fort Roofing & Sheet Metal Works, Inc., 299 S.C. 449, 385 S.E.2d 826 (1989)

(“Cost of repair or restoration is a valid measure of damages for injury to a building although

compensation may be limited to the value of the building before damage was inflicted.”);

Kincaid v. Landing Dev. Corp., 289 S.C. 89, 344 S.E.2d 869 (Ct. App. 1986); Joyner v. St.

Matthews Builders, 263 S.C. 136, 140, 208 S.E.2d 48, 50 (1974) (“In the absence of evidence of
specific damages, the measure of damages for injury to real property is the difference between

the value of the entire premises before and after injﬁry thereto.”); John Thurmond & Assoc., Inc.

.
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v. Kennedy, 284 Ga. 469, 470, 668 S.E.2d 666, 668 (Ga. 2008) (“...damages for defective
construction, whether those damages are the result of a breach of contract or negligence of the
contractor, are determined by measuring the cost Bfreﬁairing or restoring the damage, unless the
cost of repair is disproportionate to the property’s probable loss of value™).

57. At the hearing, Plaintiffs asserted that their expert Carroll Crowther had
established that a repair on Lot 32 would be impossible. However, the record reflects that
Crowther has stated only that a repair might be expensive, not that it would be impossible.

58. On August 8, 2011, Crowther issued a report to Plaintiffs’ counsel in which he
stated only that “Stabilization of this lot sufficient for construf:tion of a house would be very
expensive, if even possible.” (Crowther Dep. Exh. 5, p. 4)

59.  Moreover, Crowther testified that he has not completed the analysis necessary to
determine whether a repair of Lot 32 would be feasible:

Q. Have you done any analysis to determine what the topography of the weak
zone is?

A. No.

Q. Can that be done?

A. Yes.

Q. Why haven’t you done it?

A. I haven’t been asked to. Because that would be necessary to trying to
evaluate if there is a possible remediation. All I'm telling you is, from the
surface, it’s obvious that the slope is failing.

Q. And if one was going to determine — if somebody asked you, Mr. Crowther, [
want you to determine whether there’s a possible remediation. What work would

_you have to accomplish that task?

A. I'd have to, number one, determine where the slide is occurring, what’s the
mass of soil that we’ve got to try to stabilize.

o)
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[...]

Q. [..;] That would be number one. Number two, what would you do?

A. That would be the starting point. And then determine what the forces are that

caused that to fail. And what kind of force you would have to install or what kind

of strength you’d have to add to that mass to keep it from moving.

(Crowther Dep. pp. 55-57) (emphasis a(_ided).

60.  The evidence establishes that a repair is feasible.. Doug Chappell testified that his
company performed a similar repair at Lake Keowee and, assuming a slope failure is occurring,
the estimated cost to repair lot 32 is $679,I700.00 (Chappell Dep. Exh. 4).

 61. In this case, the uncontroverted evidence is that the lot can‘fbrgpaired at a cost of
$679,000.00. There is no evidence that the repair cost is grossly disproportionate to the value of
the property. Accé)rdingly, Plaintiffs” damages are limited to the cost of repair.
PLAINTIFFS ARE NOT ENTITLED TO RECOVER ATTORNEY’S FEES
62.  In their complaint, Plaintiffs seek recovery of attorney’s fees against S& ME. At

the hearing, Plaintiffs conceded that such fees are not recoverable.

PLAINTIFFS ARE NOT ENTITLED TO AN AWARD OF PUNITIVE DAMAGES
AGAINST S&ME

63. In South Carolina, punitive damages are recoverable where a defendant’s
misconduct is willful, wanton, or in reckless disregard of the plaintiff's rights. See Mellen v.
Lane, 377 8.C. 261, 290, 659 S.E.2d 236, 251 (Ct. App. 2008). Plaintiffs’ primary conténtion is
that S&ME should have discovered that an ongoing slope failure was occurring on Lot 31 when
it conducted its mvestlgatxon of that lot in July 2005 and recognized that this condmon might
affect other properties. Even if those allegations are true, this Court does not find that such a
misdiagnosis is a willful, w'anton, or reckless disregard of Plaintiffs’ rights that would justify an

award of punitive damages
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27. For the foregoing reasons, S&ME’s Motion for Summary Judgment is
GRANTED.

AND IT IS SO ORDERED.

o

Cliftmwman,

Presiding Judge

uly IS, 2013

Columbia, South Carolina
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STATE OF SOUTH CAROLII\'I-A.
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COUNTY OF GREENVILLE '

A3 3 AN 10 03 |
Civil Action No. 2011-CP-23-6376

u)

S’

KEVIN MCCARTHY AND COURTNEY )
R. MCCARTHY, )
Plaintiffs, ;
ORDER DENYING MOTION TO
vs. g ALTER OR AMEND

THE CLIFFS COMMUNITIES, LLC )
D/B/A THE CLIFFS AT KEOWEE FALLS )
SOUTH; KEOWEE FALLS )
INVESTMENT GROUP, LLC; CLIFFS )
REAL ESTATE, INC., THE CLIFFS )
GOLF AND COUNTRY CLUB, INC.: )
AND S&ME, INC., ;
Defendants. )

)

This matter came before the Court by way of Plaintiffs Kevin McCarthy and Courtney R.
McCarthy's Motion to Alter or Amend the Order Granting Summary Judgment filed on August
2, 2013. Having carefully considered the arguments submitted and the applicable law, the Court
finds that the Motion to Alter or Amend should be denied.

It is therefore ORDERED that the Plaintiffs’ Motion to Alter or Amend is DENIED.

T

Cliffon Newman
Presiding Judge

AND IT IS SO ORDERED.

* November 25, 2013
Columbia, South Carolina

27



STATE OF SOUTH CAROLINA ) _ «
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE )

Kevin McCarthy and Courtney R. . C.A. No.: 2011-CP-23- é =Y (O
McCarthy, : ‘

Plaintiffs,

COMPLAINT

vs. (Jury Trial Demanded)

Cliffs at Keowee Falls South; Keowee
Falls Investment Group, LLC; Cliffs
Real Estate, Inc.; The Cliffs Golf and
Country Club, Inc.; and S&ME. Inc.;

)

)

)

)

)

;

The Cliffs Communities, LLC d/b/a The )
)

)

)

;

Defendants. )
)

Plaintiffs, Kevin McCarthy and Courtnéy R. McCarthy (collecﬁvely
“Plaintiffs”), complaining of the Defendants The Cliffs Communities, LLC d/b/a
The Cliffs at Keowee Falls ‘South; Cliffs Investment Group, LLC; Cliffs Real
Estate,. Inc.; The Cliffs Golf and Country Club, Inc. (Defendants Cliffs Investment
Group, LLC; The Clif's Communities, LLC d/b/a The Cliffs at Keowee Falls
South; Cliffs Real Estate, Inc.; and.They Cliffs Golf and Country Club, Inc.
collectively hereinafter “Cliffs Defendants”); and S&ME, Inc. (“S&ME")
(collectively “Defendants”), would show unto this Court as follows:

1. Plaintiffs are citizens and residents of the State of North Carolina
and are the record owners of the property subject to this dispute.

2. Upon information and belief, Defendant The Cliffs Communities,
LLC d/b/a The Cliffs at Keowee Falis South is a limited liability company existing

under the laws of the State of South Carolina with its primary place of business in
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Greenville County, South Carolina, and has as a subsidiary Defendant Keowee
Falls Investment Group, LLC. The Cliffs Communities, LLC does business as
The Ciliffs at Keowee Falls South.

3. Upon information and belief, Defendant Keowee Falls Investment
Group, LLC is a limited liability compar;y existing under the laws of the State of
South Carolina with its primary place of business in Greenville County, South

. Carolina. Upon information and belief, Keowee Falls is controlled by The Cliffs
Communities.

4, Upon information and belief, Defendant Cliffs Real Estate, Inc. is a
corporation existing under the laws of the State of South Carolina with its primary
place of business in Greenville County, South Carolina, and who acted és the
dual real estate agent for the Plaintiffs and Cliffs Defendants for the sale of the
subject Lot to the Plaintiffs and for a subsequent Iistiﬁg agreement with Plaintiffs.

5. | Upon information and belief, Defendant The Cliffs Golf and Country
Club, Inc. is a corporation existing under the laws of the State of South Carolina
with its primary place of business in Greenville County, South Carolina who was
a party to the subject Real Estate Sale and Purchase Agreement and wés paid
monies, and has continued to be paid monies, in consideration of the Plaintiffs
entering said contract.

6. The Cliffs Defendants were all involved, as seller- and/or as agents
of the seller- in the acts surrounding the sale described herein to Plaintiffs of Lot

32, Jasmine Point, said Lot being located in the subdivision known as The Cliffs
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at Keowee Falls South in the County of Greenville, State of South Carolina (the
“Lot").

7. Upon information and belief, Defendant S&ME is a North Carolina
corporation doing business in South Carolina, maintaining a place of business in
Greenville, South Carolina, and operating a'n engineering firm that conducfed
investigations and offered professional opinions related to property in The Cliffs
at Keowee Falls South subdivﬁsion, including Plaintiffs’ Lot.

8. The Court has Jurisdiction over the parties and subject matter in
this action, and Venue is proper in this Court.

STATEMENT OF THE FACTS

9. Prior to June 6, 2005, Plaintiffs toured the Cliffs at Keowee Falls
Sou;th subdivision with ‘a Cliffs Defendants’ employee, J. Scott. Plaintiffs desired
to purchase the vacant Lot,- which is the subject of this action.

'10.  Prior to purchasing the subject Lot, the Cliffs Defendants gave the
Plaintiffs a H.U.D. Report dated May 5, 2004 (a copy of said HUD Report is
attached hereto and incorporated herein by reference as Exhibit “A”). The
report contained express representations about the subdivision, including the
build-ability of the lots in the subdivision (including the Lot at issue) and that
unsuitable subsurface conditions were not present that would warrant the use of
special construction techniques to build on the lots (including the Lot at issue).

11.  On or about June 20, 2005, the Plaintiffs and the Cliffs Defendants
executed a “Real Estate Sale and Purchase Agreement;’ (a copy of said contract

is attached hereto and incorporated herein by reference as Exhibit “B”).
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12.  As evidenced by the terms of said contract, the Cliffs Defendants
understood that the Plaintiffs, in consideration of purchasing the Lot, intended to
build a house on the Lot for use as a second home, or that if Plaintiffs sold the
Lot, that purchaser would be able to build a residence on it.

13.  The H.U.D. Report and the contract with the Cliffs Defendants
contained an express representation that if DHEC had not previously approved
the installation of a septic system on the Lot, or the Plaintiffs were unable to
obtain a septic permit, and if the Cliffs is unable tq secure such approval, the
Cliffs Defendants would refund Plaintiffs’ purchase price.

14, The contract also included a.provision whereby the Defendant Cliffs
Real Estate, Inc. was paid a portion of the sales price as its purported
commission for selling the Lot to Plaintiffs upon [the express premise (and
understandings described herein) that the Lot be suitable for- residential
construction.

15.  The contract also oSligated the Plaintiffs to, inter alia, pay monies to
Defendant The Cliffs Golf and Country Club, Inc. for a membership to the Cliffs -
Golf and Country Club based on the Plaintiffs purchase of the subject Lot- the
basis of said Lot purchase (suitability for residential construction) being known to
The Cliffs Golf and Country Club, Inc. by virtue of its inclusion as a party in the
subject contract.

16.  Sometime in April or May of 2611,' Plaintiffs were contacted by an

adjacent property owner, Jack Harrell (“Harrell’) about a subsurface condition
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that was effecting Harrell's lot and the cul de Sac which is located above and
adjacent to both the Plaintiffs’ Lot and Harrell’s lot.

17. - Harrell shared with Plaintiffs an engineer's report dated July 2005
from Defendant S&ME that was submitted to, and for the benefit of, the Cliffs
Defendants concerning abnormal geological conditions on Harrell's lot that
extended to Plaintiffs’ Lot (a copy of said S&ME report is attached hereto and
incorporated herein by reference as Exhibit “C”). Harrell also shared the results
of his own engineer’s investigation which identified a geological condition knAown
as a “scarp” or slope failure that was occurring on not only Harrell's lot, but on
both of Harrell's neighboring lots, inciuding the Lot owned by Plaintiffs. (See copy
of Carroll L Crowther, P.E.'s engineering report [*Harrell Report’], attached
hereto and incorporated herein by reference as Exhibit “D").

18.  Carroll L. Crowther, P.E. (“C. Crowther") was hired by Plaintiffs and
conducted a site investigation on Plaintiffs’ Lot. C. Crowther determined the
scarp or slope failure caused an unstable soil condition on Plaintiffs’ Lot. C.
Crowther determined that normal, reasonable construction techniques could not
be used to build a house on Plaintiffs’ Lot (“McCarthy Report”). (See copy of
~ Carroll L. Crowther, P.E.'s McCarthy Report attached hereto and incorporated
herein by reference as Exhibit “E”).

19.  C. Crowther opined that the “scarp” or slope failure on Plaintiffs’ Lot
made the site unsuitable for a septic system (See Exhibit “E").

20. | Based on C. Crowther's findings, Plaintiffs are unable to build a

house on their Lot because of the unstable soil conditions located thereon.
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Further, Plaintiffs understand they would not be able to sell the Lot for a value
comparable to the amount they paid for the Lot because no house can be built on

it.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract - The Cliffs Defendants)

21. The allegations of the preceding paragraphs are incorporated
herein by reference. .

22.  Plaintiffs entered into a contract with the Cliffs Defendants for the
purchase of Lot 32, Jasmine Cove in The Cliffs at Keowee Falls South
subdivision (See Exhibit “B").

23. The Cliffs Defendaﬁts expressly warranted that no unstable soils
were on the Lot such fhat the use of any special construction techniques would
not be required to build a residence thereon.

24.  The Cliffs Defendants also expressly warranted that if DHEC would
not approve of an individual sewage treatment system on the Lot, then the Cliffs
Defendants would refund the purchase price in exchange for Plaintiffs deeding
the Lot back to Defendant Cliffs.

25. The Cliffs Defendants also expressly warranted that there wére no
unusual natural hazards on the Lot.

26. The Cliffs Defendaﬁts breached the contract in one or more of the
following particulars: )

(i) the Lot contains unstable soils such that no residence can be

reasonably built thereon, or at a minimum, special construction
techniques would be required;
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(i) a DHEC permit for an individual sewage treatment system will
not be possible because of the unstable soils on the Lot

(i) despite the Cliffs Defendants’ knowledge of the Plaintiffs
inability to obtain a permit for an individual sewage treatment
system, the Cliffs Defendants have not agreed to refund the
purchase price as they were required under the contract;

(iv) the Lot contains an unusual natural hazard; and

(v) the Cliffs failed to disclose the knowledge they had about the
unstable soil condition on the Lot from 2005-2011.

27. Because of the nature of the unstable soil condition, it effectively
nullifies any value having been transferred by the Cliffs Defendants to the
Plaintiffs. In consideration of the representations made by the Cliffs Defendants,
the Plaintiffs and the Cliffs Defendants entered into the subject contract with the
mutual understanding and agreement that the value paid by the Plaintiffs to the
Cliffs Defendants was representative of the Plaintiffs’ ability to reasonably build a
house on the Lot, was representative of the Lot's suitability for normal residential
construction techniques, and, regardless of whether the Plaintiffs ever built a
house on the Lot, was re\presentative' of the marketability of the Lot upon which
the Plaintiffs could rely in transferring it for comparable value to any potential
grantees of the Plaintiffs. These representations made by the Cliffs Defendants
being false are fuﬁher breaches of the contract.

28. Because of the nature of the Cliffs Defendants’ breaches of the
contract, the Plaintiffs seek rescission of the contract, the value paid by Plaintiffs
for the Lot, all other monies paid by the Plaintiffs to the Cliffs Defendants and all

direct and consequential damages, plus attorneys’ fees, costs and interest.
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29. As an additional, alternative request for relief, the Plaintiffs seek a
refund of the purchase price pursuant to the provisions of the above referenced.
H.U.D. Report and contract, which provide for the refund of Plaintiffs’ purchase
price, and other costs, plus attorneys’ fees, since the Lot cannot be permitted for
an individual sewage treatment system nor can'a residence be built without using
special construgtion techniques.

FOR A'SECOND CAUSE OF ACTION
(Fraud - The Cliffs Defendants)

30. The allegations of the precediﬁg pa'ragraphs are incorporated
herein by reference.

31.  The Cliffs Defendants were aware in July of 2005 that an unusual
subsdrface condition existed on several lots in the subject subdivision, including
the Plaintiffs’ Lot, the existence of which could effect the construction of a
residence on Plaintiffs’ Lot and, therefore, the marketability of that Lot. Yet, the
Cliffs Defendants never disclosed this information to Plaintiffs prior to (during, or
anytime after) the closing on the Plaintiffs’ Lot in August of 2005. '

32. - Further, despite knowledge of the conditions affecting the subject
Lot, the Cliffs Defendants did not require an engineer to further investigate the
“scarp” to determine the extent it impacted the Plaintiffs’ Lot and the value of said
Lot. Had such investigation taken place, the scarp would have been identified on
Plaintiffs’ Lot, materially affecting the sales contract.

33. The Cliffs Defendants either knew ofvthe falsity of its material
misrepresentations or recklessly disregarded the truth or falsity of the

misrepresentations.
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34. The failure of the Cliffs Defendants to disclose this material
information was a material misrepresentation that the Cliffs Defendants intended
for the Plaintiffs to act upon, for which the Plaintiffs were completely ignorant of
and, pursuant to their right to reiy thereon, did rely thereon in consummating the
purchase of the Lot that is now worthless.

35. As a consequential and proximate result of Plaintiffs acts in reliance
" on the Cliffs Defendants’ rhisrepresentations, the Plaintiffs suffered actual,
consequential, special and punitfve damages in an amount to be determined by a
jury, together with costs, attorneys’ fees and interest.

FOR A THIRD CAUSE OF ACTION
(Negligent Misrepresentation — The Cliffs Defendants)

36. The allegations of the preceding paragraphs are incorporated
herein by reference.

37. The Cliffs Defendants were aware in July of 2005 that.an unusual
subsurface condition existed on several lots in the subject subdivision, including
the Plaintiffs’ Lot, the existence of which could affect the construction of a
residence on Plaintiffs’ Lot and, therefore, the marketability of the Lot. Yét, the
Clifis Defendants never disclosed this information to Plaintiffs prior to (during, .or
anytime after) the closing on the Plaintiffs’ Lot in August of 2005.

38. . Further, despite knowledge of the conditions affecting the subject
Lot, the Cliffs Defendants did not require an engineer to further investigate the
"scarp” to determine the extent it impacted Plaintiffs' Lot 32 and the value of said
Lot. Had such investigation taken place, the scarp would have been identified on

Plaintiffs' Lot, materially affecting the sale contract.

36



39. The failure of the Cliffs Defendants to disclose this material
information was a material misrepresentation that the Plaintiffs justifiably relied
upon in consummating the purchase of the Lot that is now worthless.

40. The Cliffs Defendants had a pecuniary interest in making the
misrepresentation to thé Plaintiffs, and the Cliffs Deffgndanté owed a duty of care
to see that truthful information was communicated to the Plaintiffs.

41.  The Cliffs Defendants breached its duty by failing to exercise due
care.

42, The Plaintiffs suffered a pecuniary loss as a direct and proximate
result of their reliance on the Cliffs Defendants’ misrepresentations in an amount
of consequential, special and punitive damages to be determined by a jury,
together with costs, attorneys’ fees and interest for which it hereby sues.

FOR A FOURTH CAUSE OF ACTION
(Constructive Fraud — The Cliffs Defendants)

43. The allegations of the‘ preceding paragraphs are incorporated
herein by reference. .

44.  The Cliffs Defendants were aware in July of 2005 that an unusual
subsurface condition existed on several lots iﬁ the subject subdivision, ihcluding
the Plaintiffs’ L6t, the existence of which could affect the construction of a
residence on Plaintiffs’ Lot and, therefore, the marketability of the Lot. Yet, the
Cliffs Defendants never disclosed this information to Plaintiffs prior to (during, or
anytime after) the closing on the -Plaivntiffs’ Lot in August of 2005, materially

affecting the sales contract.

10
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45.  Further, despite knowledge of the conditions affecting the subject
Lot, the Cliffs Defendants did not require an engineer to further investigate the
"'scarp" to determine the extent it impacted Plaintiffs’ Lot 32 and the value of said
Lot. Had such investigation taken place, the scarp would have been identified on
Plaintiffs’ Lot. |

46. The Cliffs Defendants ought to have known of the falsity of its
material misrepresentations. |

47. The failure of the Cliffs Defendants to di;close this material
information was a material misrepresentation that the Cliffs Defendants intended
for the Plaintiffs to act upon, for which the Pilaintiffs were completely ignorant of;
and, pursuant to the Plaintiffs right to rely thereon, did rely thereon in
consummating the purchase of the Lot that is now worthless.

48. As a consequential and proximate result of Plaintiffs acts in reliance
on the C-Iiff's Defendants’ misrepresentations, “the Plaintiffs suffered
consequential, special ana punitive damages in an amount to be determined by a
jury, together with costs, attorneys’ fees and interest for which it hereby sues.

FOR A FIFTH CAUSE OF ACTION
(Professional Negligence - S&ME)

49. The allegations of the preceding paragraphs are incorporated
herein by reference.

50. Defendant S&ME was engaged by the Cliffs Defendants to
investigate subsurface conditions affectiné the (Harrell's) lot adjacent to Plaintiffs’
Lot for the purpose of accurately reporting subsurface conditions in light of the

affect of same on the suitability of the property for residential construction,
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recommending proper testing, and recommending proper methods of
remediation, if any.

51. Defendant S&ME issued a report identifying that there was
abnormal geological conditions (ihe scarp) on Harrell‘é fot that extended to
Plaintiffs—’ Lot and that there was evidence that a "scarp” existed on Harrell’s lot
as well as the cul de sac which is located above (in elevation) and adjacent to
both the Plaintiffs’ Lot and Harrell's lot — the cul de sac serving as the points of
vehicular ingress/egress to/from the roadway and both lots.

52. Upon information and belief, S&ME'’s professional opinion was
sought in order to determine whether residential. construction could reasonably
take place on the property next to Plaintiffs. Based on S&ME's conclusions
regarding the existence and location of the “scarp” feature together with S&ME'’s
knowledge of its purpose in issuing a professional opinion, S&ME knew or should
haveA known that the “scarp” feature would materially impact the viability of
residential construction on the surrounding property, to include the property of
the Plaintiffs.

53. S&ME owed a duty of care to the owners (includihg without

limitation the Cliffs, Harrells and Plaintiffs) of the properties upon which S&ME

discovered the “scarp” to perform further testing, or recommended additional -

testing on adjacent lots, and/or to inform such owners of S&ME's knowledge
regarding the “scarp”, and the material impact this feature could have on the

viability, or lack thereof, of reasonable, residential construction taking place on
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said properties and the impact this feature could have on the value of the
property.

54. Upon information and belief, Defendant S&ME did not further
investigate, or recommend additional investigation, the extent in which the scarp
affected the Plaintiffs’ Lot, or otherwise notify the owners of said properties of the
abnormal geological conditions and the impact the same could have on the value
of the property and the viability of reasonable, residential construction taking
place on the property.

55. Defendant S&ME, without conducting any further meaningful tests
on the Harrell lot or on the Plaintiffs’ Lot and without otherwise notifying the
owners of the potential significance of the abnormal geological conditions, simply
opined that a residence could be built on the Harrell lot.

56. Defendant S&ME's silence as to‘Plaintiffs‘ Lot amounted to a
material omi.ssion as to a condition known to Defendant S&ME that could
materially effect the use of, value of, and the viability of reasonable residential
construction on the Plaintiffs’ Lot.

57. Al of the above violates the standard of care of Geotechnical
Engineers in South Carolina, particularly in the Upstate of South Carolina, where
Plaintiffs' Lot is located.

58. In compliance with S.C. Code Ann. 15-26-100, et. seq. Plaintiff is
filing as a part of this Complaint an affidavit based on the available evidence at
the ti.me of the filing of the affidavit. This affidavit, executed by Carroll L.

Crowther, P.E. is attached hereto and incorporated herein by reference as
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Exhibit “F”.

58. As a consequential and proximate result of Defendant S&ME’s
failure to adhere to the standard of care, Plaintiffs have been damaged as they
paid over $1 million dollars for a Lot that cannot be used as represented, for
which the Plaintiffs hereby sue, together with consequential, special and punitive
damages in an amount to be determined by a jury, and costs, attorneys’ fees and.

interest.

FOR A SIXTH CAUSE OF ACTION
(Violation of the Interstate Land Sales Full Disclosure Act,
15 U.S.C.A. § 1701, et. seq. (the “Act”) -
—.The Cliffs Defendants)

éo. The‘ allegations of the preceding paraéraphs are incorporatéd
herein by reference. |

61. This cause of action is brought by Plaintiffs against all Cliffs |
Defendants under the provisions of the Interstate Land Sales Full Disclosure Act,
15 U.S.C.A. §§ 1701, et seq., for rescission, compensatory damages, as well as |
interest, court costs, attorneys’ fees, in'dependent expe’rt fees, and all travel costs
to and from the Lot.

62.  This Court has jurisdiction over this cIairﬁ pursuant to 15 U.S.C.A. §
1719, which provides concurrent non-removable jurisdiction on actions brought
under the Act that are filed in state court. State courts have concurrent
jurisdiction over suits in equity and actions at law ‘bro’ught to énfofce any liability
or duty created by this title. In accordance with thé Act, “Any suit or action may
be brought ... in the district where the offgr or sale took place, if the Defendant

participated therein... No 'case arising under this chapter and brought in any
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State court of competent jurisdiction shall be removéd to any court of the United
States”.

63. The Plaintiffs are ‘;purchasers" within the provisions of the Act. The
Defendants, as defined above, collectively and individually are the “Developer”,
or agents of the "Developer” within the context of the Act. At the time of the sale,
Mr. McCarthy resided in Georgia and Ms. McCarthy resided in North Caroliné.

64. The Act prohibits the sale or lease of “lots” in a “subdivision” using
any means of interstate commerce, unless the lots are either exempt or
registered with the United States Department of Housing and Urban .
Development (“HUD"). The Act applies, if, by means of interstate commerce
(e.g. print media, television, intérnet, etc.) are used to solicifc offers to buy or to
make offers to sell, regardless of whether the owner/developer has engaged in
any advertising or other marketing or sales activities directed outside the state
where the property is located.

65. The subject Lot is Idcated in a subdivision and was sold by the
Cliffs Defendants using means 6f intersfate commerce éuch that the Act applies
to the Lot. Furthermore, the subject Lot is not considered "exempt’, as defined in
the Act.

66. Uniess a particular salefor lease is exempt from the registration
rrequirements, the Act requires preparation a;wd filing of a “Statement of Record”
witﬁ HUD's Office of Interstate Land. Sales Registration. The Statement of
Record consists of two parts: a detailed disclosure document referred to as the

Property Report, and an Additional information and Documentation section (or
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‘AlD") that provides additional information and documentation to support the |
representations made in the Pfoperty Report.

67. Upon information and belief, the Cliffs Defendants did not provide
the Plaintiff a full Statement of R.ecord, but only a Property Report.

68. Pursuant to the Act, the Cliffs Defendants were to provide a
statement of record that included, inter alia, an accurate statement of the
topography of the subdivision, a statement of the existence of any unusua]
conditions relating to safety which affect the subdivision and are known to the
developer, and such other information and documents as being reasonably
necessary or appropriate for the protection of the purchasers. Moreover, the Act
required the Cliffs Defendants to prbvide the Plaintiffs with a Property Report that
contained information necessary or appropriate in the public interest of for the
protection of the purchasers such as the Plaintiffs.

- 69.  Further in accordance with the Act, “it shall be unlawful for any
developer or agent, directly or indirectly, to make usé of any means or
instruments of transportation or communication in interstaté commerce, or of the
mails ... to sell or lease any lot where any part of the statement of record or the
property report contained an untrue statement of a material fact or omitted to
state a material fact required to be stated therein... to employ any device,
scheme, or artifice to defraud; to obtain money or property by means of any
untrue statement of a material fact, or any omission to state a material fact
necessary in order to make the statements made (in light of the circumstances 'in

which they were made and within the context of the overall offer and sale or
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lease) not misleading, with respect to any information pertinent to the lot or
subdivision; to engage in any transaction, practice, or course of business which
operates or would operate as a fraud or deceit upon é purchaser...”.

70. The Property ﬁeport provided by the Cliffs'Defendants contained .
untrue statements of material facts and omitted to state material facts required to
be stated therein. Specifically, the Cliffs Defendants failed to make any
statement to the Plaintiffs regarding the abnormal geological condition of the
property despite the fact that such a statement and associated facts were
material and pertinent in light of the circumstances and within the context of the
overall offer and sale. Moreover, the Cliffs Defendants made the following
misrepresentations in the Property Report (see Exhibit “A”):

GENERAL TOPOGRAPHY

The general topography of the land within Keowee Falls

South is a combination of gently rolling hills and valleys.

Kfone of the lots ‘m the subdivision contains any steep
slopes, rock, outcropping, unstable or expansive soil conditions that

~ could necessitate the use of special construction techniques to
build.

DRAINAGE AND FILL
None of the lots require draining or fill prior to bemg used for
the construction of residences.

FLOOD PLAIN

7 The subdivision is not located within a flood plain or an area
designated by any federal, state or local agency as being prone to
flooding. ...

FLOODING AND SOIL EROSION
' We will provide temporary and permanent control measures

within the subdivision which will aggressively control storm water,
erosion and sediment control, including sodding and seeding in
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areas of heavy grading or cut and fill, along with construction of
diversion ditches and sediment control basins. as necessary. ...

HAZARDS :

We are not aware of any unusual safety factors or hazards
that affect the subdivision or any proposed plans for construction
that may create a future nuisance or safety hazard.

The lots covered by this Property Report are not subject to
unusual natural hazards, and no federal, state or local agency has
formally identified the area as one subject to the frequent
occurrence of natural hazards.

71. The aboye referenced representations made by the Cliffs
Defendants and their agents were misleading, and operated as a fraud and
deceit upon the Plaintiffs, and were made in violation of the Act, for which the

Plaintiffs hereby sue.

FOR A SEVENTH CAUSE OF ACTION
(Violation of the S.C. Unfair Trade Practices Act~ The Cliffs Defendants)

72. The allegations of the preceding paragraphs are incorporated
herein by reference.

73. The above described misrepresentations made by the Cliffs
Defendénts to the Plaintiffs were unfair and deceptive, as defined in the South
Carolina Unfair Trade Practices Act, S.C. Code Ann. §§ 39-5-10, et. seq. (the
‘UTPA"), and have proximately caused the Plaintiffs to suffer an ascertainable
loss of property and money.

74. The actions of the Cliffs Defendants affect the public interest
because their actions are capéble‘of repetition in the deception and defrauding of

others, and, in fact, have been repeated in the deception and defrauding of
B
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others, to include without limitation, the Plaintiffs’ neighbors. The repeated
actions of the Plaintiffs affect the pﬁblic’s interest.

75.  The actions of the Cliffs Defendants were willful within the meaning
and interest of § 39-5-140 of tﬁe UTPA.

76. As a direct and proximate result of the actions of the Cliffs
Defendants, the Plaintiffs paid fﬁnds gréater than the actual value of the Lot. As
such, the violation of the UTPA entitles Plaintifis to treble damages and
reasonable attorneys' fees, for which the Plaintiffs hereby sue.

WHEREFORE, Kevin McCarthy and Courtney E. McCarthy pray for the
following relief:

a) Judgment against Defendants Cliffs Investment Group, LLC; The
Cliffs Communities, LLC d/b/a The Clifis at Keowee Falls South;
Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the First Cause of Action in an amount to be determined by a
jury, together with interest at the legal rate as determined and
disbursements of this action, and for attorney’s fees and costs;

b) Judgment against Defendants Cliffs Investment Group, LLC; The
Cliffs Communities, LLC d/b/a The Cliffs at Keowee Falls South;
Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the Second Cause of Action in an amount to be determined by a
jury, together with interest at the legal rate as determined and
disbursements of this action, and for attorney’s fees and costs;

C) Judgment against Defendants Cliffs Investment Group, LLC; The
Cliffs Communities; LLC d/b/a The Cliffs at Keowee Falls South;
Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the Third Cause of Action in an amount to be determined by a
-jury, together with interest at the legal rate as determined and
disbursements of this action, and for attorney's fees and costs;

d) Judgment against Defendants Cliffs Investment Group, LLC; The
Clif's Communities, LLC d/b/a The Cliffs at Keowee Falls South;

Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the Fourth Cause of Action in an amount to be determined by a
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)

jury, together with interest at the legal rate as determined and
disbursements of this action, and for attorney’s fees and costs;

Judgment against Defendant S&ME, Inc. for the Fifth Cause of
Action in an amount to be determined by a jury, together with
interest at the legal rate .as determined and disbursements of this
action, and for attorney's fees and costs;

Judgment against Defendants Cliffs Investment Group, LLC; The
Cliffs Communities, LLC d/b/a The Cliffs at Keowee. Falls South;
Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the Sixth Cause of Action for rescission, and judgment in an
amount to be determined by a jury,. compensatory damages, as
well as interest, court costs, attorneys' fees, independent expert
fees, and all trave! costs to and from the Lot, together with interest
at the legal rate as determined and disbursements of this action;

Judgment against Defendants Cliffs Investment Group, LLC; The
Cliffs Communities, LLC d/b/a The Cliffs at Keowee Falls South;
Cliffs Real Estate, Inc.; and The Cliffs Golf and Country Club, Inc.
for the Seventh Cause of Action for treble damages and attorneys'
fees, together with interest at the legal rate as determined and
disbursements of this action; -

For an award of attorneys’ fees;
For an award of the costs of this action; and

For such other and further relief that this Court deems just and
proper.

Respectfully submitted this :2:? day of September, 2011.

KENISON, DUDLEY & CRAWFORD, LLC

§

Thomas E. Dudley, Il (SC Bar # 66154)
M. Stokely Holder (SC Bar # 73892)

F. Lee Prickett, Ill (SC Bar # 76178)
704 E. McBee Avenue

Greenville, South Carolina 29601

PH: (864) 242-4899

FAX: (864) 242-4844

Attorneys for Plaintiffs
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- READ THIS

PROPERTY REPORT

BEFORE SIGNING
ANYTHING

This Report i3 prepared and {ssued by the developer of this subdivision, It is NOT prepared orissued by
the Federal Government.

Federal law requirss that you receive this Report prior to your signing a contract oragreement to buy or
lease a lot in this subdivision. However, NO FEDERAL AGENCY HAS JUDGED THE MERITS OR VALUE, IF
ANY, OF THIS PROPERTY.

If you received this Report before you sigued & contract or agreement, you may cancel your contract or
agreement by giving notice to the scller any time hefore midnight of the seventh (7th) day following the signing of
the contract or agreerment, ) E

If you did not receive this Report before you signed a contract or agrccmént, you may cancel the
contract or agreement any time within two (2) years from the date of signing.

Name of Subdivision:  The Cliffs et Keowee Falls Snuth.

Name of Dcirelopcr: Keowee Falls Investment Group, LLC

Date of This Report: May 3, 2004

NPMB1:10643.3-RD-(BFK) 02172300062
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RISKS OF BUYING LAND

The fature value of any land is uncertain and depend.ent upon many factors. DO NOT expect all land to
Increase in value.

Any value that your lot may have will be effected if the roads, utilities and all proposed improvements are
not completed. '

Resale of your lot may be difficult or impossible, sincs you may face the competition of out own sales
program, and local real estate brokers may not be interested in listing your lot.

Any subdivision will have an impact on the surrounding eavironment, Whether or not the impact is
adverse and the degree of iropact, will depend on the tocation, size, planning, and extent of development.
Subdivisions, which adversely affect the environment, may cause governmental agencies to impose restrictions on
the use of the land. Changes in plant and animal life, alr and water quality, and noise levels may affect your uso
and enjoyment of your lot and your ability to sell it.

In the purchase of real estate, many technical requirements must be met in order to assure that you
recelve proper title, Since thig purchase involves a mejor expenditure of money, [t is recommerded that you seek
professional edvice before you obligate yourself.

- WARNINGS -

THROUGHOUT THE PROPERTY REPORT THERE ARE SPECIFIC WARNINGS CONC.ER.NING THE
DEVELOFPER, THE SUBDIVISION, OR INDIVIDUAL LOTS. BE SURE TO REBAD ALL WARNINGS
CAREFULLY BEFORE SIGNING ANY CONTRACT OR AGREEMENT.

NPMB1:10643.3RDBFK) 021723-00052
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GENERAL INFORMATION

This report covers two hundred thirty-sevef (237) singfe-imaily. buildfiz [0t located in The Cliffs at

‘ Kecwes Falls'South in Ocones Couaty, South Carolina, Ses pzfe 24 for n listing of these lots, It is estimated that

this subdivision will gyfﬂﬂnll)ipk)_nt.ain:apgraggimdfﬂy':gfﬂﬁwt

The developer of this subdivision is:
Keowee Falls Investment Group, LLC
1849 Cleo Chapman Highway

Sunset, SC 29685

Telophone number: (864) 836-1120

Answers to questions and informetion about this subdivision may be cbtained by telephoning the
developer at the number listed above,

Please riote the following additicnal wernings.

TEHE RECREATIONAL FACILITIES LOCATED, OR TO BE LOCATED, WITEIN THE
CLIFES AT KEOWEE FALLS SOUTH ARE OWNED BY A THIRD PARTY, PRIVATE
CLUB AND NOT BY THE PROPERTY OWNERS' ASSOCIATION OF WHICH YOU
WILL BE A MEMBER. USE OF THESE RECREATIONAL FACILITIES IS ONLY
AVAILABLE TO PERSONS ACQUIRING A MEMBERSHIP IN THE PRIVATE CLUB.
MEMBERSHIP AND USE OF THE RECREATIONAL FACILITIES ARE NOT
INCLUDED IN THE PURCHASE PRICE OF A LOT. CURRENTLY, LOT OWNERS
ARE ENTITLED TO APPLY FOR MEMBERSHIP SUBJECT TO AVAILABILITY AND
PAYMENT OF THE MEMBERSHIP FEES, MONTHLY DUES AND USE FEES AS SET
BY THE OWNER OF THE CLUB. YOU SHOULD CAREFULLY CONSIDER YOUR
PURCHASE, IF IT IS BASED UFON AN ASSUMPTION THAT YOU WILL BE ABLE
TO USE THE RECREATIONAL FACILITIES OWNED BY THE PRIVATE CLUB AND
LOCATED WITHIN THE CLIFFS AT KEOWEE FALLS SOUTH. FURTHER
INFORMATION REGARDING THE CLUB FACILITIES CAN BE FOUND ON PAGELS
OF THIS PROPERTY REPORT.

-WARNING-

THE COST OF CLUB MEMPBERSHIPS ARE SUBSTANTIAL AND NO REFUND OF THE
PURCHASE PRICE OF YOUR LOT WILL BE MADE IF YOU ARE UNABLE TO
BECOME A MEMEER. ’
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TITLE TQ THE PROPERTY AND LAND USE

GENERAL INSTRUCTIONS

A person with legal title to property generally has the right to own, use, and enjoy the property. A
contract to buy a lot may give you possession but does nat give you legal title, You will not have legal title until
you receive a valid deed, A restriction or an encumbrance on your tot or on the subdivision could adversely affect
your title, .

Here wa will discuss the sales contract you will sign and the deed you will recsive. We will also provids
you with information alrout any land use restrictions and encumbrances, mortgages, or liens affecting your lotand
some Important facts about payments, recording, and titls insurance.

METHOD OF SALE
Sales Contract and Delivery of Deed

In et i ith the purchase of a lot, you will sxgn a sales cont:nmt in which you will agree to pay
cash for a lot. We have not eranged for eny financing for purchasers, and you will bs responsible for amngmg

. your own financing {f desired, -

We will deliver the deed to the property to .you on the date of closing. In any event, we must deliver a
deed to you within 180 days after the date on which the sales contract {5 signed by you.

Typo of Deed
The transfer of legal title to all lots in the subdivision will be by a general warranty deed,
0il, Gas, and Miner] Rights
The mineral and metallic rights to all lots in this subdivision will belong to each lot purchaser,
ENCUMBRANCES, MORTGAGES, AND LIENS .
There are blanket encumbrances, mortgages or liens on some of the lots included in ¢his offering. Those

are: (1) a Mortgage of Real Estate from Keowee Falls Investment Group, LLC to The National Bank of South
Carolina ("NBSC"); (2) two Mortgages of Real Bstate from Keowes Falls Investment Group, LLC to Mike

* Cannon, Brenda Cannon and Isaac Anthony Saad ("Cannon & Saad"); (3) two Mortgages of Real Estate from

Keowee Falls Investment Group, LLC (o John Martin ("Martin™); (4) a Mortgage of Real Estate from Keowes
Falls Investment Group, LLC to 8&C, Inc. ("S&C, Inc."); (5) a Mortgagoe of Real Estate from Keowee Falls
Investment Group, LLC to Wachovia Bank ("Wechovia“); and (6) a Mortgags of Real Bstate from Keowee Falls
Investment Group, LLC to Regions Bank ("Regions"), each such Mortgage of Real Estate covering the lots so
indicated in the Listing of Lots on page 24 below.

Releass Provisions

We will obtain a release from the mortgage liens covering your lot at the time of closing. The release fees
will be paid to the mortgnge hotder simultaneously with the closing of your lot, and a document evidencing the
releaso shull be recorded prior to the recording of your deed.

-3
-
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Only we may exercige the releasa fees payabls for each lot described above. Therefore, |f we default on
the mortgage prior to obtaining  release, you may loss your lot and all monies paid.

RECORDING THE CONTRACT AND DEED
Ivethod and Purpose of Recording

The sales contract for the purchase of your lot does not contain acknowledzments, and therefore, may
not be recarded. Under South Carolina law, recording a sales contract places third parties on nolce that the
subject property is under a contract for sale, but does not protect purchasers from claims of later purchasers or
creditors of anyone having an interest in the lend, -

The deed to your lot may be cecorded. It is the responaibility of the closing attomey to record the deed as
soon es practicable after closing. You will be responsible for ths cost of recording the deed. Under South Carolina
law, recording o deed protects you from & claim by a third person after the date of recording the deed.

- WARNING -

UNLESS YOUR CONTRACT OR DEED IS RECORDED, YOU MAY LOSE YOUR LOY
THROUGH THE CLAIMS OF SUBSEQUENT PURCHASERS OR SUBSEQUENT
CREDJITORS OF ANYONE HAVING AN INTEREST IN THE LAND.

Title Insurance
The developer will not purchase a titlo insurance policy on your behalf, W& rEcopumend thatyoul obiAL AW
(attoey’s opinion of title or o it insirAne Holicy that will describe the righ.s ofo ownership being acquired in the
lot. We recoranend that a professional [nterpret any title opinion or poticy obtained.
PAYMENTS ‘ - ’
Escrow
Pursuant to your contract, your eamest money deposits will be plaéed in a thitd party cootrolled trust
account with Olson, Smith, Jorden & Cox, Attorneys at Law, whoss address is PO Box 1633, Clemson, South
Caroline 29633, Attention; Chris Olson, Esq.
The escrow agent will maintain your deposits in a segregated account, Your depesits will bo maintained in
a non-interest bearing attomey trust account. The escrow agent is responsible for disbursing funds at closing or
atherwise as directed under your sales contract, In ths event of a dispute, the escrow agent is authorized to pay
over the funds to a court for settlement,
Prepayment

I€ an independent financial institution finances the purchase of your lot, you will need (o roview the
financing documents to determine whether there is any prepayment penalty.

-4-
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Default

In the event that the sale does not close because you default in the performance of your obligations under
the terms of the sales contract, we must give you vrritten notification of your default, and you will have 20 days
aftar you receive the notice to correct the default, To the extent that such default is not corrected within said
20-day period, we have the right to terminate the sales contract and retain your eamest money deposit (nat more
than 10% of the purchase price) or seek all damages available under South Carolina law.

RESTRICTIONS ON THE USE OF YOUR LOT
Restrictive Covenants

The Declaration of Covenants, Conditions, and Restrictions for The Cliffs at Keowea Falls South Lave
been recorded against the Tots in the Oconee County Register of Dzeds office. The restrictive covenants require

lot owners to secure permissions, approvals, or take other actions prior to using or disposing of lots. These
pravisions will be discussed {n the paragraphs below, This discussion will highlight only certain areas of the

restrictive covenants and should not be n substitute for your careful study of them.

‘The restrictiva covenants provide for our right, through qn Architectitral Revig (Gnishittee (FARCT) fo
approve or disapprove the architectural plan for any house or 1ot lmprovement to be constructed on your [ot,
including staking, clearing, excavation, grading and other site wark, exterior alteration of existing improvements,
and planting or removal of landscaping materials. All plans must be submitted to ths ARC for review and approval
prior to commencement of any such work. The ARC may refuse to spprove your plans and specifications on any
grounds that are inconsistent with the restrictive covenants, including, but not limited to, purely aesthetic
considerations, a3 long a3 such grounds are not etbitrery or cnpricious,

The restrictive coverants also contain a repurchase provision that provides that we ag the Declarant,
during the Declarant Control Period, have ths right and option to purchase any Lot, or Dwelling within the
Development which is offared for sale by the property owner, such option to be at ths price and on the terms and
conditions of any bona fide offer which is acceptable to the owner and which is made in writing to the owner,
The owner will promptly submit a copy of the offar ta us as Declarant, and we as Declarant will have a period of
ten (10) business dayn (exclusive of Saturday, Sunday and Federal holidays) from and afler the presentation of
such offer lo us in which to exercise the purchase aption by giving the owner written notice of exercise in
accordance with the restrictive covenonts, If an owner provides a copy of the offer and we fail to respond or to
excreise the purchase option within said ten (10) -day period, we will be deemed to have waived the purchase
option. If we decline to exercise the purchase option, we as Declarant will execute an instrument evidencing our
walver of the repurchase option, which instument will be in recordable form. Tn the event we decline to exercise
the purchase option and the sale to a third party is not consummated on such terms and conditions set forth in the
bona fide offer submitted to us within six (6) months of submission, or within the period of time set forth in such
bona fide offer, whichever is later, the terms and limitations of the option ta purchase will again be imposed upon
any sale by the owner. If we as Devlarant elect to purchase, the transaction will bs consemmated withia the
period of time set for closing in said bona fido offer, or within thitty (30) days following delivery of written notice
by us to such Owner of our decision to so purchase such Lot or Dwelling, whichever is later.

Section 6.1 of the restrictive covenants requires that the exteriof of all dwellings md‘m.lje_xj,htru'sﬁ_re?
constructed Upoia 16t fitis(hecom p_l;e'tedjtﬁfg’pisﬁfﬂﬁf:@@@ﬁ?aﬂer the construction commences, except
“where siich completion is impossible or would result in great hardship to the owner or the bullder due to strikes,
fires, natlonat emergencies or natural calamitles. No dwelling may be occupied until construction is completed

.5.
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and all necessary spprovels of governmental authorities have been odtained. In addition, Axticle 6 sets out 8
number of restrictions on use of propasty within Keowee Falls South,

Asadditional lota are brought within the plan of development for Keowee Falls South, they are submitted
to the restrictive covenants by the filing ofa Supplemental Declaration of Covenants, Conditions and Resltrictions.
A Supplemental Declaration {s filed on or before the closing of the first lot to which it relates, and may contain
additional covenants, conditlons and restrictions applicable solely to the lots described in such filing. Forinstance,
if lots are to be port of a separately des{gnated neighbothood, thay may be subjected to additional covenants,
vestrictions and easements applicable only to the Lots within the designated neighborhood, and to neightiorhood
asseszments for the maintenance, repair and replacement of the designated neighborhood's common property that
the owners in the designated neighborhood have exclusive use.

Crescent Communities of §.C., LLC, the grantor of the land to us as the owner and developer of Keowee ,
Falls South, has also Jmpascd upon all the single-family lots hereunder General Deed Restrictions, which were

appended to the deed to us.
A complete copy of these restriciive covenants is available upon request.
Basements

Thare ars easernents, which may affect your plars for building or using your lot, including drainage
easoments, and building sst back easements as shown on the recorded plats for the subdivision, Each lot is
surveyed to the centerline of the edjoining road, and, therefore, each lotis subjeot to a right-of-way easement over
and gcrass the front of the lot bardering the road and as shown on the recorded plat, Two or more Lots may also
share o common access easement over and across one or more of the designated Lots for shared access, each
such nccass being generally 30" wide, unless otherwise noted on the survey, The primary roads and shared access
easements will ba Common Areas to be maintained by, the Association.(Hach Lat'is “bjeet io.a;25% bujldng
;elbac!c on the front of the-lot;'n’iéhiliﬁ:q from !hc,right-of-.way-'a‘xg_-_easedlgmjg_e,’unless atherwise Indicated on/
the survey.\Bach fof ig subjectto-a rear yard and side.yard setback of-21f} and cach Lot bordering Lake Keowes is

Cstbject o Guitding fetbavk oF 50, measiced from the, §0D" mear sew jevel-@MSLM)cantour, or 5* measured
from the 804' MSL contour, whichever is greater. '

Lots 11, 12, 20, 23, 25, and 27 in Emerald Bay (formerly known os, “Phase 1A") are subject to a 30"

common aceess easerent to Lake Keowee, which will be an Association Common Area providing Gedesidan
(Igégfgﬁlgyyﬂ@ The same i3 trus for Emerald Bay Lots 54, 55 and 56; Lots 28 and 29; and Lots 30 and 31,
whichare, s groups, also subject to 30' common access easements to Lake Keoweg, to be Association Common

Areas providing pedestrian access to the laks.
Emerald Bay Lotsid6, 47 and 48 are subject to a trail easement,

Lots 64, 65, 68 and 69; Lots 9 and 10; Lota 10, 11 and 12; Lots 20 and 21; Lots 35 and 36, of Laurel
Pointe ars subject to a 30' common access easement to Lake Keowee; Lois 9 and 10, as well as Lots 10, 11 and
12, and Lats 20 td 21; Lots 63 and 64; Lots 65 and 66; Lots 72 4nd 73; Lots 74 and 75; aad Lots 85 end 86, all
in Laure! Pointe, are, as groups, subject to a 30' commoa access eascment, which will ba Association Comman
Aress, providing shared access to Lake Keowes. :

Lots 2 and 3, Lots 8, 9 and 10, Lots 18 and 19,/Lots 20 and 21, Lots 30; 31 and 327 L6t 38 wnd 39 of
# Jairaing Cove wre'subjest tos 30! common accesi éagement. Lot 83; Lots 87 and 88 6f Emerald Bay are aubject

to » 30" common access easement,”

-6- .
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In sddition, Article 7 of the restrictive covenants sets forth certain easements relating to encroachments,
utilities, access and development of additiona! property, golf balls, and the go!f courss, You ars advised to read
Article 7 of the restrictive covenants in its entlrety for an understanding of the particular provisions relating to
such eagements,

The entire subdivision i3 subjcot to one or more recorded flood easements to Duke Power Company over
and across those portions of the subdivision lying below 810' MSL, for backing, ponding, raising, flocding and
diverting waters of the Keowee River and Its-tributaries that are Incident to the construction, operation,
maintenance, repair, altering or replacing the dam and electric power plant across the Keowee River and creating
Lake Keowee, the spillway of which dam shall not exceed 800' MSL,

PLATS, ZONING, SURVEYING, PERMITS, AND ENVIRONMENT.
Plats

The plets covering the lots in this Property Report have been filed of record in the Oconee County
Register of Deeds office, The descriptions of the lots on the recorded plats are legally adequate for the conveying
of the lots.

Zoning
The lots may be used for single-family residences in accordance wifh the restrictive covenants.
Surveying

Each lot will be surveyed and marked for identification on the recorded subdivision plat. There will be no
chazge to you for the cost of the survey.

Permits

In order to bagin construction on your lot, you must obtain a building permit. A building permit may be
obtained from the Ocones County Planning/Building Permits office located at 415 S. Pine Street, Wathalla, SC
29691. In addition to the approval of the ARC discussed in the “Restrictive Covenanis® section of this Property
Report, you must obtzin a permit for the installation of a geptic system from the South Carolina Department of
Health and Bnvironmental Contral located at 200 Booker Drive, Wathalla, SC 29691.

Envitonment

No determination has been made as to the possible adverse effects the subdivision may have upon the
cenvironment and surrounding arca, .
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ROADS

ACCESS TO THE SUBDIVISION

A public, two-lane road, paved. with asphalt and having a wearing surface of 24 fest in width, provides
access to the subdivision, This road Is maintained by the South Carolina Department of Transportation. There is .
no direct cost to Tot purchasers for maintenance or improvements of this road,

ACCESS WITHIN THE SUBDIVISION

Access within the subdivision will bs provided to the lots by private, paved, two-lane roads a3 shown on
the recorded plats filed of rccord in the Ocornce County Register of Deeds office, We are responsitle for the
construction costs of the {nterior roads within the subdivision, and there is no coat to you for such construction,
We have entered into an Bscrow Agreement with Nexsen, Pruet, Jacobs & Pollard, LLC, puzsuant to which we
deposit into the escrow at the closing of each Lot in Phase 1 and Bmerald Bay Lots 11-82 the sum of $7,085.87
and at the Closing of Emernld Bay Lots 101-103 and Lourel Pointe Lots 2-50 $10,325.40, which represents 125%
of the South Carolina Registered Englneer's estimate of the cost to complete roads within the subdiviston serving
the {dentified lots, as well a3 the cost to complete related dralnage facilities and central water service to those lots.

The roads within the subdivisicn are currently being cleared and graded to perrait access by conventlonal
automobile. After completion, the interior roeds will be conveyed to and owned by the property owners
assaciation, The following chart reflects the current status of the acterial raadways in the subdivision.

Roads

Estimated Percentage of Estimated
starting date construction | Completion Date Present

Unit (month/year) complete monti/year) surface | Final surface
Phase 1

2-3, 9-11, 18, 2t, 23, 27-
29, 32, 34-35, 37-39, 4},

43, 46, 49-56 1-S2p-2002 100% Availzble asphalt | _msphalt
Emerald Bay 11-82 15-Jan-2093 60% 3/1/2006 ¥ gravel - asphalt
Emerald Bay 101-103 15-Jan-2003 30% 3/12006 * gravel asphalt

Lavure! Pointe 2-50, 61-66,
G7A, 678, 68-84, B5A,

85B, 86-89 1-Aug-2003 60% 1-Sep-2006 | _gravel asphalt
{{7asmine Cove 1=43) \.i-janz2004) £ 4054 { 1-Jan-20074 gravel asphalt
A9
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Bstimated Percontage of Estimated
starting data construcdon | Completion Date Present

Unit {month/year) P (monthfyear) surface | Flnal surface
Emerald Bay 83-93 1-Jan-2004 60% 1-Jan-2007 gravel asphalt

* The estimated completion dates for roads In the Emerald Bay Lots 11-82 phase wes previously nmended to
September 1, 2004 because we failed to achisve development goals required for an earlier estimated completion
date of January 2004. We hava further amended the completion for Lota 11-82 to March 1, 2006 because we are
unable to meet the September 1, 2004 completion date; and hiave fusther amended the previous estimate for
Emerald Bay Lots 101-103 to March 1, 2006 becruse we ars unable ta meet the éarlier estimate of September 1,

2004,

We are responsible for maintenance of the Inteclor roads until they ars conveyed to the proporty owners
association. After completion, the roads will be conveyed to the property owners association; which will assume
Sl responsibility for maintenance of the roads. .

An annual budget prapared by the property owrers association fncludes assessments for contributions by
the owners for the cost to maintajn the roads, and therefors, all lot owners contribute fo the maintenance costs of
the roads, The roads will be maintained so as to permit access to lots on 8 year round basis,

The table below {dentifies the distance (in miles) from the center of the subdivision to ncarby
communities.

Distance Over Digtance Over
Community Paved Roads Unpaved Roads Tatal
Name . Population {miles) (miles) Distance
Walhalla 3,801 {7300 1 21
Salem 126 ] 1 6
Seneca 8,200 14 L1 15

Walhalla is the County seat of Oconee County, South Carolina.
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UTILITIES

Here we will discuss the aysilability and costs of basic utilities, The areas covered will be water, sewer,
electricity, telephone, and fuel oc other energy sources.

-WATER)
Central System

Water will be supplied to individuat lots by & central water system, The supplier of water is Salem Water
Company. The address for the supplier {3 Sa’m Water Compary, 5-A Park Avenue, Salem, SC 29676.-

Water lines will [ extended in fruit of g @djacent to all lots in {5 offGHNE) The current percentage of
completion and the estimated availability dates for water service are set forth in the table below.

Water
. - Percentaps of Estimated service
Estimsted starting| construction availability date
Unit date (month/ysar) complete (month/year)
Phase 1

2-3, 9-11, 18, 21, 23, 27-
29, 32, 34-35, 37-39, 41, '
43, 46, 49-56 1-Feb-2003 ~100% Available
Emerald Bay 11-82 9/1/2004 * 0% 1/1/2005 *
Lauke
Emerald Bay 101-103 9/1/2004 * 0% 1/1/2005*
Laurzl Points 2-50, 61-66,
67A, 67B, 68-84, 85A, 85B,| :
86-89 12/1/2004 * 0% 7/112005 *
Hasmins Cove.d=42\ J 1-TEa 30605 0% A -Yan=206)

-10-
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Percentage of Estimated service
Estimated starting] construction availability date
Unit date (month/year) coiuplets {month/year)
Ememld Bay 83-93 1-Jan-2005 0% 1-Jan-2007

* The estimated start date for water in the Emerald Bay Lots 11-82 phase was previously smended to
April 1, 2004 because we falled 10 achieve development goals required for an earlier estimated start
date of January 2004. We have further amended the estimated construction stert for Lots 11-82 to
September 1, 2004 becausa we are unable to meet tha April 1, 2004 start date, and havs, as a result,
amended the estimated completion date from January 1, 2005 to September 1, 2005. We have further
amended the previous estimated start date for Emerald Bay Lots 101-103 to September 1, 2004
becauss we ars unable to meet the earller eatimate of Apri 1, 2004, and have, as a result, ameaded the
sstimated completion date from January 1, 2005 to September 1, 2005. The estimated start datc for
water in the first phase of Laure! Pointe has also been amended to December 1, 2004 because we are
unable to achieve development goals required for the earlier estimated construction start date of July{ -
1,2004, and have, as & result, amended the estimated completion date from July 1, 2005 to December
1, 2005.

The present capacity of the central water system is sufficient to supply all of the lots in this subdivision,
Water lines will not be extended to lots in future phases until the developer sells lots in said phases.

We are responsible for the construction and installation costs of extending central water service to your
fot, and there Is no cost to you for such construction and installation. We have eatered into an Escrow Agrecnient
with Nexsen, Pruet, Jacabs & Pollard, LLG, pursuant to which we depesit into the escrow at the closing of ¢ach
Lotin Phase 1 and Emerald Bay Lots 11-82 the sum of $7,085.87 and at the Closing of Emerald Bay Lots 101-103
and Laurel Pointe Lots 2-50 $10,325.40, which represents 125% of the South Carolina Registered Engineer's
estimate of the cost to complete central water service within the subdivision secving the identified lots, ag well as
the cost to complete related facilities and roads to those lots,

~-WARNING-

THERE IS NO FINANCIAYL, ASSURANCE FOR ANY FUTURE EXPANSION OF THE
ATER SYSTEMBEYOND THAT WEICH IS NECESSARY TO SERVE THELOTSIN
THIS INITIAL FILING.

(."I‘here will be no cost fo you for installation or corStraction of the.wate:hnes 5 from the centralwalen
ststr.m tnynur.lotr However, you will bé respansible for the cost of cunslmchng or installing lines from the lot
fine to the residence at an estimated cost of $4.00 per  lingal foot)
If you purchase a lot prior to the dato that the central water system i3 available to your lot, you may not
install @ private well or other water system, Use of the central water system is mandatory,

Csewer)
Individual Systems

* Septic tanks will bo used for sewage disposal, Each ot must ba individually evaluated for suitability as to
the uso of a septic system by the issuer of the permit. You will be responsible for the costs of construction of

“ -
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.

your individual system. A permit for constructing an individual sewage disposal system must be obtaired from
the South Caralina Department of Health and Environmenta! Control located at 200 Booler Drive, Wathalla, SC

29691, at & cost of $105, ‘ .

. Lotowners will be required to have their individual sewage disposel system designed by b licensed installer.
The fotal Gost of installidg an Individual septic syStErdlon your lot, Including the necessary testing, i3 estimated to be

i

betwesn $3,000 and $30,000) depending on’ the terrain of your lot and house size,

You will be responsible for malnteining and pumping the individual septic system on & regular basis. A
pumping and hauling seryice is ayailabls, and the estimated cost of that service for n family of four living Ina house

{ona year-round basis 3. $300.40.$5007)

_ ~WARNING-

'WE CANNOTPROVIDE ASSURANCE THAT YOUR LOT WILL BE APPROVED FOR
A PERMIT FOR TIIE INSTALLATION AND USE OF AN INDIVIDUAL SEWAGE
DISPOSAL SYSTEM, IF YOUR LOT IS NOT APPROVED F OR A PERMIT AND WE
ARE UNABLE TO RESOLVE THE FROBLEM SO AS TO PERMIT SUCH
INSTALLATION AND USE OF A SEPTIC SYSTEM WITHIN 60 DAYS AFTER WE
RECEIVE NOTICE OF DISAPPROVAL, WE WILL REFUND THE PURCHASE PRICE
OF YOUR LOT. PLEASE REFER TO YOUR CONTRACT OF SALE FOR SPECIFIC
INFORMATION REGARDING THIS CONTRACTUAL OBLIGATION.

ELECTRICITY
Duke Power will provide elecirical service to the subdivision,

Primary electrical service lines will be extended to the front of or adjacent to all lots in the-subdivision, -
Duke Power will be responsible for construction of the lines, and there will be no cost to you.

Tha current parcentage of completion and the estimated availability dates for electrical service are set forth
in the table below.

Electricity
Percentage of Estimated service
. |Estimated starting| construction availability date Cost to
Unit date (month/year)]  complete (month/year) Cornplete
Phase 1 .
2.3, 9-11, 18, 21, 23, 27-
29, 32, 34-35, 37-39, 41,
43, 46, 49-56 24-Mar-2003 100% Availible £0.00
Emoteld Bay $1-82 4/172004 * 0% 1/1/2005 * $0.00
Ememald Bay 101-103 1-Apr-2004 % 1-Jan-2005 $0.00
. |
-12-
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Percentage of Estimated service
Estimated storting] construction availability date Cost o

Unit date (manth/year) complete (month/year) Complei
Laurel Pointe 2-50, §1-66,
67A, 67B, 68-34, BSA,
85B, 86-89 1-Jul-2004 0% 1-Jul-2004 $0.00
Tazmine Cove 1242 1-§an:2005) r0%] ¢ 1-Jar20077
Emem.id Bay 83-93 1-Jan-2005 0% 1-Jan-2007

*The estimated start date for electricity In the Emerald Bay Lois 11-82 phase was previously amended
to April 1, 2004 because wa falled lo echleve development goals requlred for an earfler estimated start
date of January 2004, and havs, as a rasult, amanded the estimated complstion date from January 1,
2005 to September 1, 2005,

LD'EI&&'PBEWLH be responsible for maintsnance of the electele service lires. You will not be responsible
for any construction costs in connection with construction of the electric service lines to your lot. You wiltbe
responsible for installing electric lines within each lot and dwelling. You may be chargad a hoolc-up service fee,
and such charge is subjcet to change.

“WARNING-

THERE ARE NO FUNDS SET ASIDE IN AN ESCROW OR TRUST ACCOUNT NOR
HAVE ANY OTHER FINANCIAL ARRANGEMENTS BEEN MADE TO ASSURE
CONPLETION OF THE ELECTRIC LINES.

[ TETEBHONE)

C Eell'_sj_'mwul provide telephore service. Service lines are or will be extended in front of or adjacent to
each of tho fots in this fillng. You will not be responsible for any construction costs la connection with the
telephone service lines, You will be responsible for installing telephone lines within each lot and dwelling. The
current percentage of completion and the estimated availability dates for electrical service are set forth in the table
below.

13-
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Telephone

Percentage of Estimated service
Estimated starting| construetion avallabllity date
Unit date (montlt/year) complets (month/year)
Phass |
2-3, 9-11, 18, 21, 23, 27-
29, 32, 34-35, 37.39, 41,
43, 46, 49-56 . {-Jan-2004 % 1-Jun-2004
Bmerald Bay 11-82 {-Jun-2004 0% {-Jan-2005
Emerald Bay 101-103 1-Jun-2004." 0% 1-Jan-2005
Laure! Polnte 2-50, 61-66, s
67A, 67B, 68-84, 854, I .
858, 86-89 & (=Jol-2004] 0% ! [1/tF05
v K
Jasmvine Cove 1-42 ] oo lofansd00s. | 0% {1-Jan=2007/
Emerald Bay 83-93 1-Jan-2005 0% 1-)80-2007
“The estfimatad campletion dals for lalephone in the first phasa of Laurel Polnte has been
amanded (o January 1, 2005 because we are unable to achleve development goals required
for the earler estimatad conslruction completlon date of July 1, 2004,

FUEL OR OTHER ENERGY SOURCE

There Is no othec fuel or energy source than the slectrical gervice.
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FINANCIAL INFORMATION

We were formed on Szptember 10, 2002. From our formation to the date hereof, we have engaged
primarity in development activities. Nevertheless, we have experienced en operating loss that may affect our
ability to discharge our financial obligations.

A copy of our financial statements for the period ending December 31, 2003 {s aveilable from us upon
request, ’
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LOCAL SERVICES

In this topic, we will discuss ths availability of fire and public protection and the location of schools,
medical care, shopping facilities, mail services and public transportation. '

FIRE PROTECTION

Salem Fire & Rescus Squad, approximatsly 5 miles from the subdivisian, provides fire protection to the
subdivision. Fire protection is available year round. .

POLICE PROTECTION

The Oconee County Sheriffa Depértment provides police protection. Police protection is available year
round. : L

SCHOOLS

Tke elementary school available to residents of the subdivision Is Tamassee/Salem Elementary School,
located approximately 5% miles from the subdivision. Tarmassee/Salem Middle School is located approximately 5
miles from: the subdivision, end Tamassee/Salem- High School is located approximately 5 miles from the
subdivision, School bus transportation is available from within the subdlvislon,

HOSPITAL

Oconee Memorial Hospital, located ¢n 268 Memorial Drive in Seneca, South Carolina, is the rearest
haspital to the subdivision, located approximately 16.4 miles from the Nimmons Bridge Road main gate to the
subdivision. Ambulance service is available,

PHYSICIANS AND DENTISTS

The nearest Physicians office is located in Walhalla, South Carolina. The neerest Dentist office is located
in Wathalla, South Carolina, .

SHOPPING FACILITIES

Neerby shopping facilities include Key Mart Grocery, Amaco Gas Station, Wiﬁmpon’\ﬁband HeirLoft
approximately 3.7 miles from the Nimmons Bridge Road main gats to the subdivision. Wachovia Bank is
approximately 5. miles from the subdivision; Bi-Lo Grocery, Ingles Grocery and CVS Pharmacy approximately
13.6 miles; Eokerd Drugs approximately 13.8 miles; Lowes Home Improvement approximately 16.4 miles; end
The Home Depot approximately 17,0 miles from the subdivision.
MAIL SERVICE

Mail for the subdivision will be by geaeral delivery to individusl lots located within the subdivision.
PUBLIC TRANSPORTATION

Public transportation i3 not available ln the subdivision. The nearest public transportation is available in
Clemson, South Carolina, approximately 1S miles from the subdivision.

-16- .
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RECREBATIONAL FACILITIES

We will now discuss the recreationsl facilities located within the subdivision described in this report. The
proporty owners association does not own any recreational facilitics, and none of your assessments paid to the
property awners essociation will be applied to the costs and expenses of maintaining the private recreational
facilities described below.

The property owners assoolation will not own or contribute to the construction or mintsnance of the
recreational facilities described in this section, Memberships to use the recreational facilities described below ere
available to lot owners only and are not available for public use, The facilities will be owned and operated by The
Cliffa at Keowee Falls South Golf and Country Club, LLC (the "Club"), which {s currently an affiliated entity.

THE CLIFFS AT KEOWEE FALLS SOUTH GOLF & COUNTRY CLUB

THE RECREATIONAL FACILITIES TO BE LOCATED IN THE SUBDIVISION WILL
'BE OWNED AND OPERATED BY THE CLIFFS AT KEOWEE FALLS SOUTH GOLF
& COUNTRY CLUB, LLC, A PRIVATE, NON-EQUITY CLUB OWNED BY AN
AFFILIATE OF THE DEVELOPER. THE FASCILITIES WILL BE AVAILABLE
SOLELY TOTITS MEMBERS, YOUR PURCHASE OF A LOT IN THIS SUBDIVISION
GIVES YOU NO RIGHT TO USE THE FACILITIES OF THE CLUB UNLESS YOU
ARE A MEMBER. THERE IS NO ASSURANCE THAT YOU'RE AFPLICATION FOR
MEMBERSHIP WILL BE ACCEPTED. THE INITIAL COST OF A MEMBERSHIP
AND SUBSEQUENT ANNUAL DUES WILL BE SUBSTANTIAL. AT PRESENT, THE
INITIAL COST OF A FULL “KEOWEE FALLS SOUTH FULL GOLF MEMB! "
IS ESTIMATED TO BE SEVENTY-FIVE THOUSAND AND NO/100 (375,000)
DOLLARS, AND THE ANNUAL DUES ARE ESTIMATED TO START AS HIGH AS
FOUR THOUSAND EIGHT HUNDRED AND NO/100 (34,800.00) DOLLARS. THE
COST OF A MEMBERSHIP WILL BE SUBSTANTIAL AND NO REFUND OF THE
PURCHASE PRICE OF YOUR LOT WILL BE MADE IF YOU DO NOT BECOME A
MEMBER OF THE PRIVATE CLUB. A MEMBERSHIP IN THE CLUB IS NOT
TRANSFERABLE EXCEPT TO THE CLUB AND PURSUANT TQ STRINGENT |.
REQUIREMENTS SET FORTH IN THE CLUB DOCUMENTS, ANY PERSON TO
WHOM YOU SELL YOUR LOT WILL HAVE TQ APPLY FOR MEMBERSHIP AND
BE ACCEPTED FOR MEMBERSHIP, AND PAY AN INITIATION DEPOSIT AND
ANNUAL DUES, WHICH ARE OR MAY BE SUBSTANTIAL. YOUR FAILURE OR
THE FAILURE OF THE PERSON TO WWHOM YOU SELL YOUR LOT TO BECOME A
MEMBER MAY ADVERSELY AFFECT THE VALUE OF YOUR LOT. YOU SHOULD
CAREFULLY CONSIDER YOUR PURCHASE OF A LOT IN THIS SUBDIVISION IF
1T IS BASED UPON THE ASSUMPTION THAT A MEMBERSHIP IN THX CLIFTS AT
KEOWEE FALLS SOUTH GOLF & COUNTRY CLUB WILL BE AVAILABLE TO
YOU OR TO ANYONE TO WHOM YOU SELL YOUR LOT, FURTHERMORE, EVEN
THOUGH THE CLUB FACILITIES ARE LOCATED IN THE SUBDIVISION; NO
IMPLICATION IS INTENDED OR SHOULD BE DRAWN THAT THE CLUB
FACILIYIES ARE MAINTAINED FOR LOT OWNERS WITHIN THE SUBDIVISION.

7.
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The following chart lists the facilities of The Cliffs at Keowee Falls South Golf & Country Club, LLC,
which lists the estimated date of the start of construction, the percentage of construction now complete, the
estimated date of avatlabllity, financial assurance of completion end the estimated annual cost o asscssment.

Esimated date
Percentage of start of Estimated date Financlal Buyer's annual
construction construction ayallable foruss | assuranceof eogt or
Facllity now complete (month/yeor) (mouth/year) pletion assessmonts
The use of these
fecilities [s
|dependent upon
sepacate
membership
agreements
betvreen the lot
owner and the
lowner of the
faclities. Mo cos:
for tho use of
these facilities {s
d agalnst
Lot purchasers by,
the owners'
Golf Courge 06| April, 2005 J|Apnil 75007 %] - |None {nt]
Clubhouse O%‘Agrll: 2005 Aprl, 2007 * Nons
Wellress Center : o%lAm-ll, 2006 % April. 2008 ¢ None
¥ The estimated completion date for the golf course and clubhouge has been ded to April, 2007 because the

Club has advised us It {g undble to achieve developmont goals required for the earlier estimated construction

completlon datcntis:ptgéb_er,.zoos‘{r.hn estfmatéd stact date for the-welliizss Picilitiés has beew amended] iF,'AprIl?
£2008 bécaiist the-Club.is unable toachieve its. dovelopment goalarequ ired for sn eaclier estimated ST AEEARY

ey

~-~Ag' 1il:2005) and bas, a3 a result, amended the estimated completion date from Apdl, 2007 to April, 2008.
-WARNING-

WE DO NOT OWN TEE RECREATIONAL FACILITIES; THEREFORE, WE CANNOT
ASSURE THEIR CONTINUED AVAILABILITY

CONSTRUCTING THE FACILITIES

The Club Is responsible for the construction of the fucilities deseribed above. Lot purchasers ars not
requized to contributs to the construction costs of the faoilities,

MAINTAINING THE FACILITIES

Ths Club will operate and be responsible for maintenance of the facilitles,

4 i
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TRANSFER OF FACILITIES

The Club will own the facilities. The recreational facilities of the Club are subject to transfer at the
discretion of the Club, and are not common areas as described in the restrictive covenants.

PERMITS

The permits to construct the recreationsl facilities are not in ﬁlaco at this time; therefore, thero Is no
assurence that members of the Club w/ill be able to use the facilifies.

WHO MAY USE THE FACILITIES

Membership in the Club is available only ta lot owners aad is not available to the public. Social Athletic
Memberships aro available to lot owners who meke application for such memberships. A Social Athletic
membership in the Club entitles lot owners to use the recreational facilities of the Club, except for the golf course.
Subject to availability, lot owners may become eligiblo to utilize the golf facilities of the Club by acquiring a Golf
Membership in the Club within 30 days from closing the acquisition of & lot. Until the Club's facilities are
completed within the subdivision, Club membors will have only reciprocal use privileges ataffiliated Cliffs golfand
country club facilities. Unless the initizl lot owner elects to purchase a Golf Membership, future lot owners ray
not be able to use the facilities or acquire such memberships. Upon the resale of your lot you are required to
resign all your memberships in the Club and receive a refind of 100% of the amount you paid for the membership
at closing. The purchaser of your lot may be required to purchase a membership st the then current purchase
price. See your contract of sale for mota information regarding the terms and conditions of membership and use
of the recreational facilities.

-19-
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SUBDIVISION CHARACTERISTICS AND CLIMATR

L R A A T =

In this section, wo will discuss the basic terrain of this subdivision, its climate, and any nuisance or
hazards In this area.

GENERAL TOPOGRAPHY

The general topography of the lend within Keowee Falls South ise combination of gently rolling hills and
valleys. -

Approximately sixteen percé'nt'(lé%)'gf,thg:suﬁgliv'igfon;wilLréxgé_i_n,"a‘s'}xéniidLiéEﬁ' SFace)

None of the lots [n this subdivision contains any stcep slopes, rock, outcropping, unstable or expansive
soil conditions that could necessitate the use of special construction techniques to build.

WATER COVERAGE
None of the lots 6r partions of lots ere covered by water at any time during the year.
DRAINAGRE AND FILL

" None of the lots require draining or fill prior to being used for the construction of residences,

FLOOD PLAIN

The subdivision is not Jocated within o flood plain or an aren designated by any federsl, state or local
agency as being prone to flooding, Plood insurance is available, but is net customarily required in connection with
financing for Impravements on lots,

FLOODING AND SOIL EROSION

We will provide temporary and permanent control measures within the subdivision which will ~
aggressively control storm water, erasion and sediment control, including sadding and seeding in areas of heavy
grading or cut and fill, along with construction of diverslon ditches end sediment coutrol basing ag necessary. The
overall program is under development and is expected to be complets es cach phase is completed. There is no
financial assurance for completion of the program.

* The measures to be exercised i)y tha architectural control committeo in the subdivision will include the
requircment that esch lot owner and/cr builder furnish end comply with a temporary and permanent plan for
controlling storm water, ercsion and sediment during and after conatruction on a lot,

NUISANCES )

We know of no land uses in closs proximity of the subdivision that would adversely affect the
subdivision.

<20-
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HAZARDS

We are not aware of any unusual safety factors or hazards that affect the subdivision or any proposed
plans for construction that may create a future nuisance or safety hazard, You should understand, however, that
some lots in the subdivision 2ré or will be adjacent or In ¢lose proximlty to a golf course and other club facilitles
located in the subdivision, and that you might consider the flight and landing of golf balls, the nolse of club
recreational and maintenance activities, the spraying of chemicals and pesticides (in accordance with regulations
applicable thereto) and other sitilar activities incident to the normal operation of a private club to be a nuisance or
hazard.

YOU SHOULD CAREFULLY CONSIDER YOUR PURCHASE, IF IT IS BASED UPON
AN ASSUMPTION THAT NORMAL RECREATIONAL AND MAINTENANCE
ACTIVITIES INCIDENT TO OPERATIONS OF THE RECREATIONAL FACILITIES
OWNED BY THE FRIVATE CLUB AND LOCATED WITHIN THE CLIFFS AT
KEOWEE FALLS SOUTH MAY NEVER IMPACT AN OWNER'S USE AND
ENJOYMENT OF A LOT IN THE SUBDIVISION.

The lots coverad by this Property Report are not subject to unusual natural hezards, and no federal, state
or lacal agency has formally identified the ares as one subject to the frequent occurrence of natural hazards,

The South Carolina Department of Insurance has established a rating system for fire hazards based on the
availability of water, the capability of the fire department and emergency communications systems. The rating for
the subdivision is nine (9) on a scale from one to ten with ten representing the minimum recognized protection,

CLIMATE

The average temperature ranges for the area in which the subdivision is loeated are as follows; -

Summer Wiater

CER) 50.0°
Low 68.3° 30.0°
Mean 78.2° 40.0°

The average rainfall s Eﬁfﬁﬂzﬁipar_ye@. The average snowfall i3 5.9 inches per year.
OCCUPANCY

There are currently no homes occupied on a full time basis as of the date of this Report,

«21l .
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exercise architectural control aver construction and landscaping within the subdivision through our establishment
of an architectural review committee (“"ARC”) and the appolntment of it members. We ressrve the right, but ghall
not have tho obligation until 3 years following the expiration of our Declarant Control Period, to assign the ARC
powers to the Association.

The projested income from assessments is estimated to be adequate; however, until there are sufficient
owners to maintain the required levol of funds, The Cliffs at Keowee Falls South, LLC will subsidize the property
ownors assoclations as necessary.

{_TAXES)
.Y qur obligation to pay, taxes begins, vpor_transfer nf fite. Taxes are paid to ‘the Oconee County Tax
Assessor./Taxes oft amrunimproved lomﬁer trant¥fe? oftitle (6 YU Ere Jbased on 2003 ad valorem taxss, $20.50

for every $100.00 of assessed value, and unimproved lots ave assessed at 6% of falr market value. Therefore, you
would expect to be taxed $1.23 for each $100 of falr market value, based upon 2003 ad valorem taxes.

RESALE OR EXCHANGE PROGRAM

The restrictive covenants require that any sign, including “for sale” signs, must be approved by the ARC
prior to posting.

"As a developer, we have no program to assist you in the resnle of your lot, An-on-sito broker will be
available for your use in reselling your lot should you so choose,

I We cuxnntlyoﬁ‘cr’ # Lot Excharige, and Priorify. S'elecnonAgmgmg[ﬁ} The exchange program is a trade-
up prograin wliereby the buyer entering into such agreement will be given &t Jeast/one GREEHINity) on a priority
basis commensurate with a priority number issued by us In the order in which such agresments are fully
exeonted! to. chooie among dclectTot¥ offéréd by us fia Ritird development Phase]A buyer wishing to trade up
must choose, from among the select lots offered by ub,.alot that exseeds by $100, 000.or more-the amonnLpaid)

CUtse thie swricd 1ot offered 7T fidde)and the buyer will be given credit for the purchese price of the trade-in lot
agaiost the price of the chosen lot into which the buyer would trads, Thers are no currently subdivided lots set
aside by us to meet a future demand by each and svery persau that may enter lato & Lot Exchange aad Priority
Selection Agreement, tat with a total of 2,200 acres comprising our property that we anticipate developing in
future development phases and adding to the subdivision, at full development planned for 950 lots, we are
confident of our ability to develop the requisite number of lots necessary to satisfy each person entering into a Lot
Exchange and Priority Selection Agreement and with whom we will be contractually obligated to offer such an
exchenge lot.

WARNING

WE HAVE NOT SET ASIDE OR RESERVED ANY SPECIFIC LOTS FOR FUTURE
BXCHANGE OPPORTUNITIES, AND WE DO NOT HAVE ANY OTHER PROGRAM
THAT GUARANTRES THAT YOU WILL BE ABLE TO EXCHANGE YOUR LOT
FOR ANOTHER.
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EQUAL OPPORTUNITY IN LOT SALES

Wo are in compliance with Title VII of the Civil Rights Act of 1968 in that we do nol'dimctly or indirectly
discriminate on the basis of race, religion, sex, or national origin in any of the following general areas: lot
marketing and advertising, rendering of lot services, and requiring terms and conditions on lot sales and leases.

CLISTTNG GRTOT ,
THE CLIFFS AT KEOWEE FALLS SOUTH
PHASE 1
Lot Number Plat Book | Pages |Plat Recording Date] Mortgnge Holder
2-3, 49-56 AD28 5-10 March 19, 2003 NBSC
9-11, 21, 34-35, 39, 43, 46, 48 AD12 1-6 Nov. 18, 2002 NBSC
. Caonon & Saad
18 A912 1-6 Nov. 18,2002 | & Wachovin
Muortln &
23,27 A912 1-6 Nov. 18, 2002 Wachovia
. Cannon & Saad
28, 29 A912 1-6 Nov, 18, 2002 & Wachovia
Martin &
32 A912 1-6 Nov, 18, 2002 Wachovia
137,38, 41 SR A912 1-6 _|. Nov.18,2002. |S&C & Wachovin
TOTAL REGISTERED FHASE 1 LOTS: 29
TOTAL REGISTERED PHASE 1 LOTS ACRES: 44340}
EMERALD BAY LOTS 11-82 (FORMERLY PHASE 1A)
Lot Number Piat Book | Papes |Plat Recording Date[Mortaage Halder
13-14, 22, 24, 26-34, 39-58, 60-61, 63, 65-
GG, 68-70, 72-73, 76-78, 80 A933 5-10 April 4, 2003 Replons Bank
11-12, 15-21, 23, 25, 35-38, 59, 62, 64, 67, . .
71, 74-75, 19, 81-82 A948 5-10 Juns 30, 2003 Repions Bank
TOTAL REGISTERED EMERALD BAY LOTS 11-82: 72|
|TOTAL REGISTERED EMERALD BAY LOTS 11-82 ACRES: 104.710!

-24-
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EMERALD BAY LOTS 101-1

03

"_Lot Number

Plat Baok

Pages

Plat Recordlng Date

Martgage Holder

101-103

A959

9

& 10

TOTAL REGISTERED EMERALD BAY LOTS 101-103:

August 26, 2003 Reglons Bank

3

TOTAL REGISTERED EMERALD BAY 101-103 ACRES:

4.200

L A A e e e e e e

LAUREL POINTE LOTS 2-50, 61-89

Lot Number ¥lat Book | Pages |Piat Recording Date/Mortgago Holder
2-8, 11-13, 18-19, 24-25, 28-32 A959 5-6 Aungust 26, 2003 Regions Bank
9.10, 14-17, 20-23, 26-27 A971 5-6 QOctober 30, 2003 Reglons Bank
33-34, 37, 40-50 A959 7-8 August 26, 2003 Reglons Bank
35-36, 38-39 A971 7-8 October 30, 2003 Reglons Baok
71-73,°16-83, 86-89 A960 1-2 Aungust 26, 2003 Reglons Bank
61-66, 67A, 67B, 68-70, 74-75, 84, 854, 85B A971 9-10 QOctober 30, 2003 Replons Bank

TOTAL REGISTERED LAUREL POINTE LOTS 2-50, 61-89:

TOTAL LAUREL POINTE 2-50, 61-89 ACRES:

m
139910

JASMINE COVE LOTS 1-42
Lot Number Plat Book | Pages |Plat Recording Date|Mortgage Folder
1-17 . 993 4-5 March 19, 2004 Reglons Bank
18-42 993 6-7 March 19, 2004 Regions Bank
TOTAL REGISTERED JASMINE COVE 1-42; 42
TOTAL REGISTERED JASMINE COVE 1-42 ACRES: 74390
EMERALD BAY LOTS 83-93
Lot Number Plat Book | Pages |Plat Recording Date|Mortgage Holder
83-93 o - 993 8-9 March 19, 2004 Reglons Bank
. |TOTAL REGISTERED EMEBALD BAY LOTS 83-93: 11
TOTAL REGISTERED EMERALD BAY 83-93 ACRES: 23.070}
-25-
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COST SHEET, SIGNATURE OF SENIOR EXECUTIVE OFFICER
COST SHEET

In addition to the purchase price of your lot, there are other expenditures that must be made. Listed below
are the major costs. All costs ars subject to change.

Sales Price
Cash Price of Lot $

Estimated One-Time Charges

1. Watcr Tap Fee $ $50.00
2. Water Service Deposit S 2500 -
3. Electrlc connection fee $
4. Installation charge for telephone (connecticn) 5
S Architcctural Revicw Feo . §_ 100000
6. Architectural review Construction Deposit - - 5,000.00
7. Septic Permit ' $ 105.00
8.  Septic Tank Costs (53,000 — $30,000) $ '
9. Capitalization of property owners association $ 100.00
Total of estimated sales price and one-time charges Co b3

Estimated annue| charges, exclusive of utility use fees
L. Taxes -- Average unimproved [ot after sele to purchaser ’ S
2. The Cliffs o Keowsa Falls South Owners’ Association ' S

The ixformntion contained [n thia Property Report is an accurate description of our subdivision and

development plans.
Keowee Fa:ls Investment Group, LLC

By

James B. Anthony
Title:  President

.26 -
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RECE  AGENT CERTIFICATION, AND CANCEL  [ON PAGE

PURCHASER RECEIPT
IMPORTANT - READ CAREFULLY

Name of Subdivision:  The Cliffs at Keowee Falls South

[LS Number: 30856 Date of Report: May 3, 2004

Wo must give you a copy of this Property Report and give you an opportunity to read it before you sign
any contract or agreement. By signing this receipt, you ecknowladge that you have received a copy of our
Proparty Report.

Received by: ' Date:

Street Address:

City State Zip Codo

If any representations ars mede to you, which are contrary to those in this Report, please notify:

Office of Interstate Land Sales Registration
HUD Building, 451 Seventh Street, 5. W.
Washington, D.C. 20410

AGENT CERTIFICATION

1 certify that I have made no representations to the persor(s) receiving this Property Report, which arc
contrary to the information contained in this Property Report. -

B sein (S
Name of Salesperaon; kdm‘o; .,
Signature: ) Date: oo -~ OLL/

PURCHASER CANCELLATION

Ifyou are entitled to cancel your purchage contract and wish to do so, you may cancel by personal notlce
or in writing. If you cancel in person or by telephone, it is recommended that you immediately confirm the
cancellation by certified mail, You may use the form balow:

Name of Subdivision: The Cliffs at Keowee Falls South
Date of Contract:
This will confirm that I/we wish-to cancel our purchase contract.

Purchaser(s) signaturo: Date:
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JUN-2?.-ZEDS 11:85 “RAVEY GREEN WAHLEN P.B3,88
THE CLIFFS COMMUNITIES
REAL ESTATE SALE AND PURCHASE AGREEMENT

THIS REAL ESTATE SALE AND PURCHASE AGREEMENT (the *Agreement') made by and between the below-
named seller (the "Seller") identified on the Seller's signature page below (the “Seller"), whose mailing address is as set
forth on page 6, and the below-named purchaser (the "Purchaser”) identified on the Purchaser's signature page below, '

Part [
Tdentifications

A, The Lot and What s Included in Price. The propenty 1o be purchased (the “Lot") is located in Section |
JC ,Lot 32 , _Cliffs at Keowee Falls South 1

The Lot is listed for sale for §. 1,140,000.00

The purchase of the Lot does mot includs a membership in the Golf and Country Club (the "Club™), which is l
reserved solely to its members in accordance with the use rights conferred by the Club Membership Plan for the |
calegories dnd classifications of membership offered. Seller does ot operate the Club, The Club is operated by
The Cliffs Golf & Couatry Club, Inc. Setler will, however, discount the list price of the Lot by $35,000 if
.~ Purchaser agrees (o acquire a membership, and Purchager will pay that amount at Closing toward 2 membership.

P " Check one of the following: . .
5/ IX]  1f checked and initialed, Purchaser wishes to acquire 8 membership in the Club, either a Cliffs Family
T Membership or a Cliffs Golf Membership, and wishes ¢o receive a $35,000 discount and apply It
toward the required membership depasit, and bas attached hereto a gigned Club Membership

Addendum. While Purchaser i3 guarantezd the availability of & golf membership under the Membership

Plan only if Purchaser acquires one within 30 days following Purchaser’s Closiag, Purchaser will receive

{Fe dlscount only if the membership is acquired at the Closing. If this paragraph is checked and
. initialed, the Purchase Price in Paragraph B below is net of the discount.

[ PTSER P
£ S S

::‘f"?:“.’ y o '{;hgglxgéd"qu initialed, Purcheser does not wish lo acquire 8 membership in the Club at this time.
— i O L8 " Pubchases inderstands- that membership is subject to availability at the time Purchaser may wish to
gequire one, and is not guaranteed, Purchaser will NOT receive any discount off the listed Purchase Price

_ because Purchaser elects not 1o recelve a membership.
Paydtient of Purchase Price. The “Purchase Price” is calculated and payable as follows:
{/ A Total Purchase Price: $

Tij* 1% [t Dischiunt Applied to Membership Deposit. If checked and initialed,
T::2 2. A Purchaser has checked the first box in A above aad wishes to acquire

110500000

i .
35,000.00

. N -+ Full Family Membership privileges, paying at the Closing $35,000, $.
i [JV) %R, Golr Membership, Inilatlon Depes Add-on. Ifchecked andinielc,
faf) Purchis, « yEurchaser has checked the first box in A sbove and wishes to upgrade toa .
i Chockonat "Golf Membetship by paying at the Closing an additianal sura of $40,000. $___40,000.00
rck s’ beieten s )
s .
.}/ |/ hj_\ Z{ﬁ) SUB-TOTAL, Purchase Prce of Lot plus Membership
e Dieposit Due at Closing — 7 $__1,180,000.00
Giv) l’nitlal Edrnest Money Deposit, An Earnest Money Deposit
paid to Escrow Agent herewith $ 5,000.00
(v} Additional Deposit Due. An additional Earnest Maney Deposit due )
Escrow Ageat within___0 days of the Effective Date bereof. $ 0.00
()  Balanceat Closing. The belance required ot Closing in cash or certified funds
i (not including all of Purchaser's closing costs, prepaids, and escrow depasits) ¢ 1,175,000.00
il IR TR . T B f
K IR . . . . .
A\ 04/14/2008

n. T B ) . Pagel
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C. Efscrow Agent, The "Escrow Agent" is Olson, Smith, Jordan & Cox, Atomeys at Law, whose address is set
forth in Scetion 9.4 of Part II below; and all deposits to Escrow Agent should be made payable to Olson, Smith,

Jordan & Cox Escrow Accousnt.

Part IL.
Terms and Conditions

For and in consideration of the Purchase Price set forth in Part I hereof and the mutual promises contained in this
Agreement, Purchasce agrees to buy and Seller agrees to sell the Lot, conditioned upon there having not been a sale to a
third party prior to the receipt of this Agreement by Seller, properly executed by Purchaser, together with the Eamnest
Money Depasit as provided in Part I, and execution hereof by Seller.

I. The Purchase Price. Purchaser will pay the Purchase Price of the Lot set forth in Paragraph B of Part I of this
Agreement. '

[

1.1 Earnest Money Deposit. .The Escrow Agent will receive the Eamest Money Deposit set forih in
Paragraph B of Part 1, and will deposit said sums in its non-interest bearing escrow account, to be held by the Escrow
Agent as the Eamest Money Depostt to be disbursed in accordance with this Part I, In the event of a termination of this
Agreement under this Part II, except in the event of Purchaser’s default (in which event the Eamest Money Deposit will be
paid over to Seller as herein provided), all of the Eamnest Money Deposit will be refunded to Purchaser without interest.

1.2 Payments at Closing. The Purchase Price, together with all of Purchaser's Closing costs, prepaids, and
Closing escrow deposits, less the sum ‘of Purchaser's Earnest Money Deposit, will be paid by Purchaser in cash or by
cértified, collected funds at the Closing hereinafter referred ta.

2. Financing

2.1 No Financing Contingency. Purchaser acknowledges that this Agreement is not contingent upon
Purchaser obtaining financing for the purchase of the Property. Scller makes no representations as to the availability or
terms of financing, and the duties of Purchaser and Seller hereunder are not contingent upon Purchaser obtaining
‘financing, or obtaining financing with any specific terms or conditions.

2.2 Purchaser's Responsibility. Purchaser is responsible for obtaining desired financing for the purchase of
the Lot. By suggesting a source of financing and/ot providing the application fot such financing, Seller will not be deemed
to have assumed any responsibility for obtaining such financing for Purchaser or to represent or warrant that such
financing will be available to Purchaser. Purchaser represents that Purchaser has the financial means to purchase the Lot.
Purchaser shall fully cooperate with Seller in procuring any evidence Seller reasonably requests that Purchaser has the
financial means to pay the balance of the Purchase Price. Purchastr bereby gives Seller or Seller's designated agent
permission to obtain one or more credit reports on Purchaser prior to the Closing Date. If Purchaser elects to obtain
financing for the purchase of the Lot, Purchaser shall promptly apply for such financing and promptly deliver a loan
commitment from an institutional lender to Seller. If Purchaser is not financing the purchase of the Lot, Purchaser shall
promptly deliver account verifications to Seller upon Seller's request. IF Seller determines, at any time prior to the
Closing Date, in Seller's sole but reasonable discretion, that it is unlikely that Purchaser will be able to pay the balance of
the Purchase Price on the Closing Date, Seller may terminate this transaction, and the Earnest Money Deposit shall be

returned to Purchaser.
3. Completion of Infrastructure Improvements

3.1 Completion of Infrastructure. Seller agrees to provide roads and water service, and public utilities will
provide electrical service and telephone secvice at no cost to Purchaser, as outlined in our Department of Housing and
Urban Development (“HUD") Property Report made effective May 3, 2004 , which is incorporated herein and made a
part hereof by this reference. In all events, Seller agrees that Seller will complete the water and road infrastructure to
Purchaser's Lot withio the periods of time set forth in the Property Report, or, (a), in the case of water supply installation,
on or before issuance of a certificate of occupancy for Purchaser's residence; and (b), in the case of paved roads to
Purchaser's Lot, within sixty (60) days following Purchaser’s notice to Seller that Purchaser has received a final certificate
of occupancy for Purchaser's resideace, whichever respective date occurs first, Seller will, at Seller's sole cost and
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expense, provide on-site water for construction of Purchaser's residence if water service is mot then available at
Purchaser's Lot. Seller's obligation to complete the roads, water service, and electrical and telephone services within the
time provided in the HUD Property Report is subject only to circumstances beyond Seller's control, such as acts of Gad,
strikes, material shortages and other occurrences which are sufficient to conslitute impossibility of performance under
South Carolina law. In the event of such occurrences, Seller will proceed to completion within a reasonable time after the
abatement of the event causing delay. In case the survey by which Seller will convey the Lot to Purchaser required
bonding pursuant to Oconee County ordinance, Seller has posted 8 cash or surety bond or an irrevocable letter of credit
issued on Seller's behalf to Oconee County,. South Carolina, guaranteeing the completion of those roads and other
infrastructure requiring bonding. If the approval of the survey by which Seller will convey the Lot to Purchaser did not
tequire bonding by Oconee County ordinance, Seller has established one or more completion escrow accounts to assure
completion of the water service and roads to the lots shown on that survey. Seller reserves the right to fumish Purchaser
teroporary easements for ingress and egress during development, arid upon corpletion of permanent roads or rights-of-
way providing ingress and egress, the termporary easements will automatically expire.

6] Installatlon of Infrastructure to Boundary of Lot. With respect to completion of installation of
roads and water service, as well as the installation of electrical and telephone services, Seller covenants these utilities and
improvements will be brought to the boundary of Purchaser's Lot, not within the Lot lines to Purchaser's home, Therefore,
all costs to connect such utilities or improvements to Purchaser's home will be Purchaser's sole obligation, and the electric
utility company charges a set-up fee in conjunction with setting utility meters.

®) Septic System. Purchaser will be responsible for installing and maintaining a septic tank system
on the Lot when a dwelling is built on it. Purchaser will be required to make all arrangements for the permitting, -
governmental approval and installation of a septic tank system. In the event the Lot has not been previously tested and
approved by the South Carolina Department of Health and Environmental Control for the installation of an individual
sewage disposal system, and if Seller is then not able to resolve the issue within sixty (60) days following notice thereof,
Seller will refund to Purchaser the Purchase Price and Purchaser will convey the Lot back to Seller, and thereafter, each of
Seller and Purchaser will be fully released from any further liability to the other. .

3.2 Completion of Other Infrastructure; Conveyance or Turnover to a Property Owners' Association.
In addition to-the infrastructure we are obligated to complete, as provided in Section 3.1 above, Seller agrees to complete
construction and installation of approximately 25 miles of roads, including an overpass, constructed to govemmentnlly-
approved standards, drainage systems; waler system storage tanks and water delivery booster stations, as well as plpcs
leading to Purchaser's Lot; and main electrical power feeds to the project, which will allow those public utilities serving
Purchaser's Lot to extend service to the Lot; and manned and unmannéd gate houses accessing the project; and
approximately 10 miles of hiking and nature trails. The utility facilities will be turned over to the applicable utility
company upon completion of construction and issuance of operating permits therefore, if any, and the constructed roads,
drainage systems, gates and gatehouses, and hiking and nature trails described in this Section 3.2 will be conveyed or
turned over to the Keowee Falls South Owners’ Association on or before the expiration of wo years from completion of
construction, as set forth in the Declaration of Covenants, Conditions and Restrictions for the Cliffs at Keowee Falls
South; pravided, however, the obligation for maintenance, repair and replacement of the Common Arcas will become the
responsibility of the Keowee Falls South Owners® Association and its Members the date all required certificales or permits
of occupancy or use are issued therefore, or the date such improvements may be used in the manner and for the purposes
for which they are constructed, whichever is earlier

4, Recorded Covenants.

4.1 The Declaration of Covenants & Property Owners' Association. The Lot will be conveyed subject to .
the Declaration of Covenants, Conditions and Restrictions for the Cliffs at Keowee Falls South recorded in the Office of
Register of Deeds for Oconee County, as the same may be amended from lime to time (hercin, sometimes referred to as
the “Declaration”), which includes the obligation that Purchaser pay regular and special assessments when levied for the
common facilities and services of the Keowee Falls South Owners® Association (herein, sometimes referred to as the
“Association") commencing with the date Seller conveys title to the Lot, Purchaser hereby acknowledges having received
a copy of the Declaration, with appended Bylaws of the Association.

4.2 Architectural Review. Purchaser hereby acknowledges that any improvement to the Lot, including
landscape improvements, will be subject to the architectural guidelines established, from time to time, pursuant to the
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Declaration, and the prior written approval thereof by the architectural review committes eslablished thereunder.
Purchaser and Purchaser's builder will be solely responsible for the completion of construction of all improvements on the
Lot and for proper drainage during and after house construction, as well as the published fce payable to architectural
review committee for review aod approval, prior to construction, of all construction and design plans with respect to any
improvements to be placed on Purchaser's Lot. Purchaser will be responsible for paying a fee to the Architectural Review
Commitiee for review and approval, pdor to construction, of all construction and design plans with respect to any
improvements to be placed on the Lot. Either Purchaser or Purchaser's contractor will also be responsible for posting a

bond prior to commencing construction,

4.3 Size of Residence, Purchaser also acknowledges that the Declaration requires minimum square footages
for residences coustructed within Keowee Falls South based upon the area in which Purchaser's Lot is located. See
Declaration and applicable amendments, if any, with respect to the application of such miniroums.

5. The Golf & Country Club. Purchaser acknowledges the plan of development for the various Cliffs communities
includes the Club's operation of various commercial, private polf and country club facilities. Purchaser further
acknowledges that the Club’s recreational facilities are operated by The Cliffs Golf & Country Club, Inc., a related third
party of Seller, asa cornmercial business, and not as a non-profit enterprise, that Purchaser will have a license to use the
facilities as herein described if Purchaser acquires a membership to do 5o, and that neither Purchaser nor any property
owner association of which Purchaser may be a member has or will receive any ownership interest in the Club’s facilities
by virtue of Purchaser's acquisition of the Lot or membership in any such property owner association. The Club may, but
will not be required to, add additional recreational facilities in the future. The.Club operates and offers membership

opportunities pursuant to a published Membership Plan, which the Club may supplement, amend, delete and change inits -

sole discretion at any time. If Purchaser wishes to become a member, Purchaser should take the time to read the
Membership Plan priot to acquiring a membership. Purchaser ackmowledges receiving a summary of The Cliffs Club
membership opportunities. Such information is summary only, and Purchaser should refer to the Membership Plan for the
actual terms and condition applicable to membership in the Club.

6. Closing. The sale and purchase contemplated by this Agreement will be closed by delivery to Purchaser of a
propely executed and acknowledged general warranty decd, in proper, recordable form, in exchange for payment to
Seller of the Purchase Price as hercinabove provided. Notwithstanding any provisions berein to the contrary, the legal
description for Purchaser's Lot will be in accordance with and based upon the approved, banded plat for the subdivision of

which the Lot is a part (the "Plat").

6.1 Deed to Lot The general warmanty deed will convey to Purchaser a good and marketable or insurable (at
regular rates), fee simple title to the Lot subject to matters of record, including, but not limited to, taxes and assessments
not yet due, all special easements, restrictions and conditions shown and noted on the Plat, licenses and eascments for
utilities serving the property, the Declaration and the Bylaws of the Association, applicable ordinances and all other
casements, rights-of-way, restrictive or utility easements, restrictions, covenants, affirmative obligations and conditions of

record in the office of Register of Deeds.

If a title insurance company which is a member of the American Land Title Association will issue a binder to issue an
awner’s title insurance policy at Purchaser's expense, insuring the title to the Lot at regular rates in an amount equal to the
Purchase Price (which owner's title insurance policy will bave as exceptions only standard cxceptions and those
exceplions as are herein agreed and set forth), Seller will be deemed to be able to convey a marketable title in fee simple.
If, at the Closing, Seller cannot deliver & general warranty deed to the Lot subject to the exceptions above, Seller will have
the right to extend the Closing for an additional thirty (30) days to comply with the terms of the title policy.

6.2 Closing Date and Time. Closing will be conducted in the manoer provided hereinafter, on the "Closing
Date" set forth on Purchaser's signature page below, at the location set forth in Section 6.3 and ata time selected by Seller.
Provided that Seller has fulfilled all of its obligations to Purchaser pursuant to this Agreement, Purchaser's failure ot
refusal to close at the time, place and date provided may, at Seller's option, be deemed a default by Purchaser.

6.3 Closing Location, Tender of the deed by Scller and the performance of Seller's requirenents will be
made at the Closing location designated by Seller on or before 10 days prior to the scheduled Closing. In no event will
delivery of the deed exceed one hundred eighty (180) days from the date of Purchaser's exccution of this Agreement, The
Closing may lake place in escrow, with Purchaser participating by making all deliveries required to be made by mail to
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the Closing attorney prior to the Closing date, instead of in person; provided that all funds to be received from Purchaser
on the Closing date, whether in person or by mail, must be in cash or certificd, collected funds.

6.4  Closing Costs. Seller will pay for thé preparation of the deed and the deed transfer fee required to record
the deed, and Seller's attorney's fees. Purchaser shall pay for any and all other Closing costs, including but not limited to,
loan secvice and origination fees, credit report and underwriting fees, appraisal expenses, recording fees, prepaid items,
and title insurance premiums, and Purchaser's atiomey's fees. A working capital contribution equal to two-months'
Associalion assessments shall be paid to the Association, as provided in the Declaration.

(@ Proratloos at Closing. Taxes and the Association's assessments will be prorated between Seller
and Purchaser as of the date of closing, based upon information then available. Sciler and Purchaser agree to adjust any
such prorations following the Closing, as may be required by receipt of final bills therefor.

7. Defaults,

7.1 Default by Purchaser. In the event Purchaser defaults in the performance of any of Purchaser's
obligations pursuant to this Agreement and Seller is not in default, Seller will have the right to specifically enforce this
Agreement according to its terms and/or to pursue any and all other remedies available to Seller at law or in equity, or
Seller will, at Seller's election, be released from any further obligations to Purchaser pursuant to this Agreement and in
such event will be entitled to retain the Earnest Money Deposit (but not exceeding 10% of the Purchase Price) as agreed
liquidated damages, it being the intention and agreement of Seller and Purchaser that the amount of such Eamest Money
Deposit will act as a fair measure of compensation for actual damages incurred by Seller as a result of Purchaser’s default.
However, notwithstanding the provisions of this Section 7.1, Seller expressly agrees that Seller will give Purchaser written
potification of Purchaser’s default or breach of contract and the opportunity to correct the default or breach within twenty

(20) days following the receipt of Sellet's notice.

7.2 Default by Seller. If Seller defaults in the performance of any of Seller's obligations as set forth in this
Agreement and such default is not cured within twenty (20) days after written notice of default is given to Purchaser by
Seller, Purchaser's sole remedy will be (o rescind this Agreement and receive the immediate return of Purchaser's Eamest
Money Deposit, pay Purchaser Purchaser's reasonable aftomey’s fees for any title examination by Purchaser's attorney and
for such other reasonable closing expenses which Seller agrees, in its sole discretion, to pay; provided, however, that in
the event of a non-material breach of any term or condition of this Agreement, Purchaser's remedies will not include

termination of this Agreement.

8. Real Estate Commission. It is understood that Seller has by separate agreement appointed Cliffs Real Estate,
Inc. as the exclusive real estate agent for sales of Lots within Cliffs at Keowee Falls South. Purchascr warrants and
represents that, except as set forth to the contrary on the signature page of Purchaser, Purchaser has not dealt with any
other real estate agent who may be entitled to claim a real estate commission in this transaction.,

9. Miscellaneous.

9.1 Seller's Reserved Easements; Construction Setbacks, Purchaser acknowledpes that Seller reserves the
right to grant and/or rescrve, in its reasonable discretion, various easements for ingress and egress, maintenance and use
on and over the Lot and the remainder of the Cliffs at Keowee Falls South development. No such easement will materially
reduce the value or the usefulness of Purchaser's Lot Furthermore, Purchaser's Lot is subject to front, rear and side lol line
easements shown on the Plat and/or set forth in‘the Declaration, which also constitute construction setback limits.

. 9.2  Seller's Adjacent Development. Except as otherwise’ provided herein and notwithstanding any
statements conlained in this Agreement or otherwiss to the contrary, Seller does ot warrant in any manner whatsoever the
development of any other properiies which are owned by Seller in Pickens County or Oconee County, South Carolina,
whether or not in the general vicinity of Purchaser's Lot, and Seller resecves the right to develop such properties, if
developed, in any manner whatsoever without interference from any subsequent grantee of the Purchaser's Lot,
notwithstanding any plans, renderings or drawings which may have been brought to the Purchaser’s attention through
public zoning hearings, documents filed for zoning purposes, public or private showings or proposed or preliminary
development plans or references therein in any recorded covenants. There is no assurance that any facilities or amenities
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shown for planning or proposed development purposes will ever be constructed, except only those which Seller hecein
covenants to complete or which are disclosed to be completed in the HUD Property Report for the Lot.

93  As-is Conditlon. Except as otherwise provided herein, Purchaser is purchasing and Seller is selling the
Lat in an “AS IS" condition.

9.4  Notices. Any and all notices or other communication provided for in this Agreement will be given in
writing and delivered by personal delivery or by registered or certified mail, first class postage prepaid, ot by facsimile
transmission. Any notice mailed in accordance with this Section9.4 will be deemed received upon actual receipt thereof
or after the expiration of five (5) days, whichever is earlier, Notice sent by facsimile transmission will be deemed
received on the date of its transmission, provided transmission accurs prior to 5:00 p.m., Eastern Time, and the sender
retains proof of its transmittal and receipt without error. Notice will be addressed as fallows:

If to Seller: Kem\?ee Falls Investment Group, LLC
301 Beaver Dam Road '
Travelecs Rest, SC 29690
Atlention: Marty Ritsch
FAX: 864-836-8176

If to the Escrow Agent: Olson, Smith, Jordan & Cox
PO Box 1633
Clemson, South Carolina 29633
Attention: Chris Olson, Esq.
FAX: 864-654-3696

Notices, if to Purchaser: As set forth on Purchaser s signature page of this Agreement

The notice requirements of this Section 9.4 do not apply to the Purchaser's right to-cancel this Agreement as provided on
page 8 below and in accordance with the Interstate Land Sales Full Disclosure Act.

9.5 Purchaser's Acknowledgment Concerning Representations. Purchaser understands that any sales
associate or other person representing Seller in this transaction does' not have the authority to make any statements in
conflict with or in addition to the information contained in this Agreement, and any other documents received from Seller,
including without limitation, any representation made regarding the resale of Purchaser's Lot or its rental or investment
potential, and that Seller, for itself and in behalf of any such agent, specifically disclaims any responsibility for such
stalements. Further, if any such statements were made, Purchaser acknowledges that by execution of this Agreement,
Purchaser affirms that Purchaser has not relied upon any such statements, if any, and waives any rights that Purchaser
might have as a result of such statements unless they are incorporated in this Agreement.

9.6 Documents Recelved By Purchaser. Purchaser further acknowledges having received and reviewed
prior to the execution of this Agreement the following: .

(@) Copy of the Declaration, as supplemented and amended to the date hereof, together with
appended By-Laws of the Association. .

) Copy of Plat.
(c) Design and Construction Guidelines.
@ The checked documents or instruments listed on the Putchaser's signature page below.

9.7  Time is of the essence. Itis c;(pre'ssly understood and agreed that TIME IS OF THE ESSENCE as to
all obligations hereunder, including the Purchaser obligation to obtain a mortgage commitment and provide the Lender
with all information requested if Purchaser is acquiring financing, cvea though such-financing is not a contingency bereof.
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9.8  EnHre Agreement. Seller and Purchaser covenant and agree with each other that this%orifitarinsaammtie, -
executed in duplicate originols, expresses the entire agrecmeat between them -and there Is no-other agreement, ogal or

otherwise, varylog or modifying the terms of this Agreement, ) :
: e by et e penlies upor

9.9  Modification of Agreement. This Agreement may ot be othcrwise changed br:inedifizdfatudlaciothe

) subsequent wrilten instrurment executed by both Seller and Purchaser. e va i ad orlmival Any
¢ ober g piinianl, exconted

) . . .
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tves the dogctrine that.an ambiguity should be, intérprefed-against e,

9.10 Interpretation Presumption. Selle
counsel or otherwise, actively patticipaled in the fin
the interpretation of this Agreement, each hereby wa
party which has drafted the document,

9.11 Binding Effect; Assignment, This Agreement is binding upon the parties' respectiveheisssltivisacs,
personal representatives, successors and assipns; provided however, this Agreement and any of Purchaser's rights

hereunder may not be assigned by Purchaser. !

’ ’ S oY OIECLOSIIRE
.sale: on:solapeemnt &y

be able to exchaoge the

9.12 Resale Or Exchange Of Property. Seller has no program ot provision for
Lots in the Cliffs at Keowee Falls South. There is no progrem, which assures that Purchaser will
Lot for other property. : .

. T e et TR QRN

913 Unenforcesble Provisions. Should any provision of this Agreement be void or become unenforceable at
law or in equity, the remaining provisions will remain in full force and effect and will not in any manner be thereby
affected or impaired. - . . - e :

9.14 Survival. This Agreement and all the temms and conditions hereof will survive, the Closing of the
trensaction contemplated hereby and will thereafter continue o bind tlie panies to this Agreeracat.

9,15 Counterpart Execution of Agreement, This Agreement may be signed by each of the parties upon a
separate copy, and in such case onc counterpart of this Agreement will consist of enough of such copies to reflect the
signature of each, For purposes of this Agreement, 2 telecopy of an executed counterpart will constitute an original. Any

person delivering an execuled counterpart of thig Agrecment by teleoopy will also. deliver an original, executed
counterpart of this Agreement, but the failuce to deliver an original,-executed counterpart will not affect the validity of this
Agreement. This Agreement may also be executed in two or more counterparts, each of which will be deemed an original;
but for purposes of proving the Agreement, it will not be necessary to produce or account for mora than one such

v. NS00

¢counterpart,

9.16 Effective Date. This Agrecment will hecome effective, and the term “Effective Date” herein will meao,
the last date executed by a party to be bound hereby. Coe e . ¢ .

917 Recelpt of Agency Disclosure, RECEIPT AND EXPLANATION OF tuk hGhNcy DCLoSbRE ™
FORM 1S HEREBY ACKNOWLEDGED BY PURCHASER'S INITIALS BELOW THIS SECTION AND BY
PURCHASER'S EXECUTION OF THIS AGREEMENT. :

PURCHASER'S IN[TIALS HERE TO EVIDENCE HAVING RECEWED;THE AGENCY DISCLOSURE FORM
REFHRENCED ABOVE

-

For Purchaser

' (BALANCE OF PAGE PURPOSELY BLANK)

1
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9.8  Entlre Agreement Seller and Purchaser covenant and agree with each other that this written instrument,

axecuted in duplicate originals, expreases the entire agreement between them and there is no other agreerent, orsl o

otherwise, varying ot modifying the terms of this Agreement, '

9.9 Modifleation of Agreement. This Agreement may not be otherwise changed or modified, absent some

. subsequent written jnstrumeot executed by both Seller and Purchaset.

5.10 Interpretation Presumption. Seller.z_md Pun:ha.sc.r represent and warraat to oae another that cach has, by
counsel or otherwise, actively paticipated in the Gnalization of this Agreement, and in the event of a dispute concerning
the interpretation of this Agreement, each hereby, waives the doctrine that an ambiguity should bo interpreted apainat the

party which has drafted the document.
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affected or impaired.
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Addltiona} Documents Recelved By Purchaser. Pursvant to Section 9.6, the Purchaser acknowledges having
received and reviewed prior to the execution-of this Agreement the following (if none, leave blank):

B s
B ccr
8 TrratT

o

0 .
PURCHASER'S INITIAL HERE TO EVID;NCE G RECEIVED THE DOCUMENTS LISTED ABOYE
F rchaser

yOU HAVE THE OPTION-TO CANCEL YOUR CONTRACT OR AGREEMENT OF SALE BY
NOTICE TO THE SELLER UNTIL MIDNIGHT OF THE SEVENTH DAY AFTER YOU HAVE
RECEIVED A FULLY SIGNED COPY OF THE CONTRACT OR ACREEMENT,

IF¥ YOU DID NOT RECEIVE A PROPERTY REPORT PREPARED PURSUANT TO THE RULES
AND REGULATIONS OF THE OFFICE OF INTERSTATE LAND SALES REGISTRATION, US.
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, IN ADVANCE OF YOUR SIGNING
TRE"CONTRACT-OR AGREEMENT, THE CONTRACT OR AGREEMENT OF SALE MAY BE
CANCELLED AT YOUR OPTION FOR TWO YEARS FROM THE DATE OF SIGNING.

N WITNESS, WHEREOF, Purchascr and the Seller have each caused this instrument to be executed on the da
2 ygar 584 o below thor respective names.

WITNESS: .. %P/\uchaser:
R . (Signeruro) ;

4“3

. . e e e - N Lo . " (Signatute) . .
PUGLHARL RS L .00 o ¢ . e
. b. ) NS
° Month Day Year

The "Closing Date™ is: July 20, 2005 "
VQU #aVH o et -

mi\@‘nmgﬂt@y' i Telephone (Work):

' ﬁp%qumqﬁ}i Rountree . Telephone (Home):

ARD e R4 A Tim:Valley Road. FAX Number: r,
DERASTIHT T e

CANCELENE 3t

Name ifWiiGH ta7itle Broperty. Ko - L. Mkl & (’oudl‘neq E. ﬁcUn'A‘cC‘

nr
and yere sor forh oehhw e, Qjesert the name or names 1o Wioh Purchaset wishos thle toho Lot 1o bo deoded)

RASNESReal Estate Agent(s); Jay Scott
(toxrt the name o7 names of both the Cliffs Real Entate ogeat represcutiog Seller and any outside agent representing Purchuser)

— - (BALANCE OF PAGE PURPOSELY BLANK)
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CPATE MAY BE

-

. oy gy on the day
Additional Documents Recelved By Purchascr. Pursuant to Section 9.6, the Purchaser acknowledgzs having
received and raviewed prior to the exccution of this Agreement the following (if pone, leavé blank):

B wxuw . . : !

CCR 7 T
PLATT

D MVERY . . -

o . LVt

PURCHASER'S INITIAL HERE TO Ev:gk/cn HAVING RECEIVED THE DOCUMENTS LSTED ABOVE

For Purchaser .
YOU HAVE THE OPTION TO CANCEL ‘YOUR CONTRACT OR' AGREGMENT'OE SALE BY
NOTICE TO THE SELLER UNTIL MIDNIGHT, OF THE SEVENTH DAY AFTER, YOU HAVE
RECEIVED A FULLY SIGNED COPY OF THE CONTRACT OR AGREEMENT,~ — ¢ :

. v, .. - T .
IF YOU DID NOT RECEIVE A pnomm'!’z REPORT PREPARED PURSUANT. TO ; RULES
AND REGULATIONS OF THE OFFICE OF INTERSTATE LAND SALES REGISTRAYION, U.S.
DEPARTMENT OF HOUSING AND URBAN DEVELOFPMENT, IN ADVANCE OF YOUR SIGNING . ©
THE CONTRACT OR AGREEMENT, THE: CONTRACT OR AGREEMENT OF SALE MAY, BE
CANCELLED AT YOUR OPTION FOR TWO YEARS FROM THE DATE OF SIGNING:

IN WITNESS WHEREOF, Purchaser and the Seller have each caused this instrument to Qe-g_x‘gc.‘gted-‘en tke day-
and year set forth below their respective names.. | ! " oL et ek oo ) ,
WITNESS: Purchaser: —

U ————
3= 1 geswmi € Puethagent

(Sigoacure} °

L v -.(.Slgn:mlm) . B
. ) S
Month Day . Year —

The "Closlog Date is: July 20, 2005

Couvhniny Fruwive-e In o
e "

Peintor Tvpe:

Name: K"-VI{‘ McCarthy Telephone (Work): pet ) 1S~ Aol Koazal wer
Name: _Courtncy Rountres ... . Telephone.(Home): {vu.4) 814-98F 49 ’
Address: 694 A Tim Valley Road - FAX Number: ($04).32082r.—~,52 %
yovunire et
; Bail Address; | Gpdemnmreg @bt |l e vih et

Natno in Which to Title Property. ____Couvin e E. Rovinir et~
(tosert the hamo ar mames to which Purchoser wlshea ttla to the Lot to be decded)

Name of Resl Estate Agent(s): J2y Scott .
(Insert the nema or pames of bath tha CIiffs Rea) Estota agent representing Seller and ooy ontalde agent mprasenting Purchaser)

(BALANCE OF PAGE PURPOSELY BLANK)
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Jul 06 0S5 03:24p

Seller:

Property: Section; JasmineCove 14t 32

Lot Purchase
Price:

Membership:
Total:

$

1,105,000.00

$

75,000.00

$

1,180,000.00

(BALANCE OF PAGE PURPOSELY BLANK)
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(S DO IT GuER 7107 LYANEVLE
M. Donald H. Nickell, Jr., P.E.
The Cliffs Communities, Inc.
301 Beaver Dam Road
Travelers Rest, South Carolina 29690

Reference: SUBSURFACE EXPLORATION FINDINGS
Cliffs Keowee Falls South — Lot #31 Jasmine Cove
Oconee County, Sonth Carolina ‘
S&ME Project No, 1261-05-423A

Dear Don:

S&ME, Inc. is pleased to submit this Subsurface Exploration Findings letter for Lot #31
(Jasmine Cove) at the Cliffs Keowee Falls South development. Our work for the
property included an exploration of subsurface conditions, analysis, opinions regarding
the cause of unusual features on the property and our geotechnical engineering
recommendations regarding supporting residential structures. This letter presents a brief
confirmation of our understanding of the project, the exploration results, and our
geotechnical conclusions and recommendations regarding the above considerations.

) .
Lot #31 fronts Lake Keowee along its western shoreline. The lot slopes upward away

from the lake at a visually estimated inclination on the order of about 4 horizontal to |

vertical. There are approximately three “scarp” areas across the site, each approximately

paralleling the water surface and the contour of the lots. These surface features are very

unique.

The lot was explored with two soil testing borings (L-1 and L-2) performed below the
main “scarp” area and one boring (L-3) above the main “scarp” area. Additionally, three
trackhoe excavated test pits were performéd at similar locations as the borings. At each
test pit and boring location, soils that appear to be residual in nature and common to the

Piedmont Geologic Province were encountered to termination or refusal depths of 20 to

SEME, Inc, " {864) 5742360
l 155 Tradd Sireat - | {844) 5768730 fax
i Spartanburg, South Coralina 29301 I (844) 232:8987 Greanviile VivevnsniEInT Lot
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Subsurface Exploration Findings—- Cliffs Keowee Falls South . . S&ME Project No. 1261-05-423A

Lot #31 Jasinine Cove, Oconce County, SC July 2005

30 feet below the ground surface. The residual soils generally consist of silty sand or
sandy silt; however, an upper layer of sandy clay was present in boring L-1, The
Standard Penetration Resistance (N) values in the residual soils varied from 2 to 31 blows
per foot with tbc majority of the values in the 2 to 5 blows per foot range. These values
indicate a very soft to soft cousistency for silts and clays, and a very loose to loose

relative density for sands,

The boring data indicates that the lot contains some unique surface and subsurface
anomalies. Although the boring data indicates very low consistency soils extend well
below the ground surface, it did not indicate that the exposed “scarp” aleas are the result
of lateral movements or surface sloughing, The surface features could be terraced
alluvium deposited during past geologic events or possibly old road cuts created during

construction of Lake Keowee.

Based on the subsurface data and our experience, it is our opinion that residential

structures can be supported on-site with some modification to improve the foundation -

soils. Several options are available for soil improvement, but we would recommend
undercut and replacement or rammed aggregate piers as the most practical, The undercut
area would include the building limits and an area extending at least |5 feet outside the

building limits, and would extend 5 to 7 feet.

Rammed Aggregate Piers are a patented system consisting of drilling vertical holes
(typically 30-inches in diameter) and filling them in layers with compacled crushed stone
to the foundation bearing level. Rammed Aggregate Piers are stiffer than the surrounding
soil and support a disproportlonate share of the foundation load while reducing
foundation settlement. Afler Rammed Aggregatc Pier construction, foundations and/or

floor slabs may be constructed conventionally,

For planning purposes, the cost of undercutting soils, replacing them with off-site borrow
soils, and wasting the undercut soils off site is typically about $12 to $15 per cubic yard.
However, a majority of the undercut soils would most likely be suitable for reuse as
structural fill. As for the Rammed Aggregate Piers, we estimate that approximately 50 to

i35 )
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" Project Engineer

S&ME Project No. 126(-05-423A

Subsurface Exploration Findings- Cliffs Keowee Ealls South
July 2005

Lot #3) fasmine Cove, Oconee County, SC

75 piers would be required to support the structure and floor slab. The piers could be

installed in 4 to S days (including a modulus load test) with an anticipated cost on the
order of $550 to $600 per pier. However, this cost will vary depending on project
specific variables. We can provide additional design and cost information as the project

is further advanced.

We appreciate the opportunity to work with The Cliffs Communities, Inc. by providing

the geotechnical engineering for this project. Should any questions arise mgarding the

information in this report or when we may be of further service, please contact us.

Siacerely,
S&ME, Inc,

Michael Revis, P.E. : :éoward Perry, P%

Senior Engincer
hpurry @smelne.com

arevis @smeinc.com
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WHITAKER I ABORATORY, INC,

P.O. Box 7078 2500 Tremont Road Savannah, Georgia 31418
(912) 234-0696 Fax (91 2) 233-5061
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June 21,2011

Mr. T.S. Stern Jr. , Esquire
COVINGTON, PATRICK, HAGINS, STERN & LEWIS, PA
P.O. Box 2343 X
Greenville, SC 29601
RE: Residence of Mr. & Mrs. Jack R. Harrell
Lot 31 Jasmine Cove
The Cliffs at Lake Keowee Falls South
Salem, SC

Dear Mr. Stern:

You have requested that I review preconstruction and sales documents provided by you, as well
as the geotechnical site investigations and post construction monitoring data on this lot. I have read and
considered all of the documents you provided to me, and [ have placed particular interest in these
documents listed below:

S&ME, Inc. SUBSURFACE EXPLORATION FINDINGS - July 18, 2005

S&ME, Inc. Site Observations - June 3, 2008 B
. S&ME, Inc. Subsurface Exploration Harrell Residence - May 15, 2009

. S&ME, Inc. SUBSURFACE EVALUATION - Feb 10, 2010

S&ME, Inc. SUBSURFACE EXPLORATION Jasmine Pt Cul-de-Sac — Mar. 5, 2010 .
" BLE, Inc. Data Report of Slope Inclinometer Surveys — October 25, 2010

BLE, Inc. Report of Site Observations 235 Jasmine Point — March 1, 2010

BLE, Inc. Data Report of Slope Inclinometer Surveys — April 11,2011

Resort Custom Homes, Topo and Tree Survey for Lot 31 CKFS-JC-031 — Aug 25, 2008

In addition to reviewing the documents, I have met with Mr. William Matthews, PE of BLE, Inc. on
June 2, 2011, and on June 3, 2011,visited the project site, and the adjacent lots 30 & 32, accompanied by
you and Mr. Matthew Vogt, the home builder.

1 - PLAINTIFF'S .
L EXHIBIT
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The S&ME report for lot 31 dated July 18, 2005 for The Cliffs Communities, SUBSURFACE
EXPLORATION FINDINGS, Lot 31 Jasmine Cove provides ---“ our understanding of the project,
the exploration results, and our geotechnical conclusions and recommendations regarding the above
considerations.”

Of significant interest to me, are statements regarding their observations of “- - scarp areas across
the site, each approximately paralleling the water surface and the contour of the lots. These surface
features are very unique.” Please note that the copy of the report furnished to me did not include the
logs of the reported borings numbers L1, L2, & L3, and therefore I have not reviewed these data.

Further this July 18 report states, “Although the boring data indicates very low consistency soils extend
well below the ground surface, it did not indicate that the expose “scarp” areas are the result of
lateral movement or surface sloughing. The surface features could be terraced alluvium deposited
during past geologic events or possible old road cuts created during the construction of Lake
Keowee.”

Still further the report states, “Based on the subsurface data and our experience, it is our opinion that
residential structures can be supported on-site with some modification to improve the foundation
soils. Several options are available for soil improvement, but we would recommend undercut and
replacement or rammed aggregate piers as the most practical.”

Basedona subsequent S&ME, Inc. report on this lot #31, dated June 3, 2008, I understand that a
building pad area was undercut and refilled with compacted soils in order to prepare the site for the '
construction of a home. I further understand a house was never built at this prepared location.

In September of 2008, Mr. and Mirs. Jack Harrell purchased the lot from Keowee Falls Investment
Group, LLC and subsequently entered into a contract with Resort Custom Homes (Mr. Matthew W.
Vogt, Principal) for the construction of a home on the lot. Mr. Vogt then commissioned S&ME Inc to
conduct an additional geotechnical exploration of the site to include specifically a different area being
considered for the house location.

For this additional exploration'(S&ME report dated May 15, 2009) four more test borings were drilled.
The CONCLUSIONS AND RECOMMENDATIONS (page 4) of this additional exploration report state
«Foundations for the residential structure can be designed as spread footings bearing in the residual
soils and new, well compacted fill.” And in the Foundation Design — Bearing Pressure and Settlement
(page 6) section of the report, is stated “Foundations for the residence can be designed as spread
footings bearing in new, well compacted fill and residual soils. A net maximum allowable bearing
pressure of 2000 psf should not be exceeded. We advise a bearing pressure of 1500 psf not be
exceeded for the fire place and chimney.” :

The S&ME, Inc. report dated March 5, 2010, SUBSURFACE EXPLORATION Jasmine Point Cul-De-
Sac is presented as the “results of a subsurface exploration for the Jasmine Point cul-de-sac and its
embankment.” and “The report presents information regarding our understanding of a water line
separation and the stability of an embankment for the cul-de-sac.”

2
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The report says “the water line crossing the road separated at a joint, -- -- the pavement dropped
down about 4 inches — -- This crack is primarily vertical.” The photographs included with the copy of
the report appear to me to be visual indicators of a scarp resulting from a slope shear failure. The
photographs show that the failure surface runs across the cul-de-sac and into the adjacent driveway. The
report S&ME states (page 3) “From our visual observations, we did not observe indications that the
cul-de-sac embankment has moved laterally.” Note that this statement refers to the cul-de-sac
embankment. This report further states on page 3 “Based on the information above, it is our opinion
the most likely time of events is that the water line separated first, rather than the slope moving and
causing the water line to separate.” 1t is unfortunate that the instability of the hillside site was again
not identified. It is my opinion that the existing slope instability along lots 30, 31, & 32 was the cause of
the embankment movement and thus the cause of the water line separation. Evidences of continued
movement of the hillside slope are seen in the semi-circular cracks in the new asphalt concrete driveway
for lot 31. (SEE Photos 1- a & 1- b; page 5)

Conversations with the home builder, Mr. Matt Vogt indicate his recollections of this event resulted in a
vertical distance at the failure crack across the cul-de-sac of “about a foot”.

On February 26, 2010, Mr. Bill Matthews, PE of BLE, Inc. met with a landscape contractor working on
adjacent lot to observe distress in the driveway of lot 29. A report entitled Report of Site Observations
BLE Project No J10-6933-01 dated March 1, 2010 was prepared after this visit. The report states in part
“The differential settlement was relatively abrupt and was estimated to be up to approximately two
Seet (vertically) on lot 32. Based on our limited observations, it is our opinion that the differential
moventent is associated with an active slope failure. The semi-circular shape and abrupt movement is
a classic indication of a failure scarp that develops at the upper limits of a slope failure. The observed
scarp appears to encompass all or parts of Lots 29, 30, 31, and 32.”

In the winter of 2010, after construction on the Harrell’s home was underway, S&ME, Inc prepared a
third report on Lot 31, SUBSURFACE EVALUATION HARRELL RESIDENCE dated February 12,
2010. This report was prepared for Resort Custom Homes to investigate the causes of movement of the
foundation floor slab. The CONCLUSIONS AND RECOMMENDATIONS sections of this report
state, “From our understanding of construction, the sequence of events, and the subsurface data, it is
difficuit to discern the actual cause of the slab movement.” and further on page 4, “Because we are not
certain of the mechanism’s causing slab movement, we suggest that movement of the slabs and other
parts of the structure be monitored for as long as practical,”

Also as a result of this slab movement, Mr. Vogt (the home builder) contacted GEBAU, Inc, Consulting

Structural Engineers in Boulder Colorado for assistance in foundation remediation and improvements.

GEBAU produced a design drawing dated 2/18/2010 for the redesign of portions of the house

foundation to include the addition of helical piers. Subsequent to this design, a number of helical piers

were installed in the foundation. The drawing produced by GEBAU for the project did not have a

Professional Engineers seal nor a SC Certificate of Authorization seal affixed. Tdo not know the depth

of these piers, but it is my opinion that they will be ineffective in long term stabilization of movement of

the structure or the slope. Significant continuing movement of the ground beneath the patio slab is now .
evident, as is some lateral movement of the southeastern-most porch column. (SEE Photos 2-c & 2-d;

page 6) '
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In early summer 2010, The Cliffs Communities engaged BLE, Inc to begin Inclinometer surveys of the
area (including Lots 30, 31, and 32). Two reports, dated October 25 2010, and April 11, 2011, report the
observations and inclinometer data concerning continuing movement of the property. The opinion of
BLE, Inc. as stated in the October 25, 2010 report is, “Based on our site observations and the
inclinometer data obtained to date, it is our opinion that there is an active, deep-seated slope failure
occurring at the site.” And in the BLE, Inc. report dated April 11, 2011 the opinion is stated “As
previously reported, it is our opinion that there is an active, deep seated slope Sfailure occurring at the
site.” From conversations with Mr. William Matthews, PE I understand the term “the site” in his report
includes Lot #31 (Harrell’s) and adjacent properties.

On June 3, 2011, I made a visual inspection of this Lake Keowee property, including the adjacent lots 30
& 32. Based on my engineering experience, my site visit, my meeting with BLE, Inc and my review of
the geotechnical investigations conducted for this site, it is my opinion that the Harrell’s property, and
immediately adjacent properties are experiencing an on-going shear failure of the hillside. This shear
failure, and slope instability extends up into the cul-de-sac area of Jasmine Cove.

It is further my opinion that this state of failure existed in advance of the first investigation by S&ME,
Inc. Visual observations of scars from this state of failure are acknowledged in the July 2005 S&ME Inc
report; however the significance of these observations is not acknowledged. Today, the shear failure
scars (scarps) remain visible on this and adjacent properties. (SEE Photos 3-c and 3-a; page 7). Also
visible today are the leaning trees across portions of the site that are standing records of earlier slope
movement. (SEE Photos 4-a thru 4-h; pages 8 & 9)

I do not believe that this slope instability has been caused by any man made improvements or activities
on the properties. At this time, I cannot recommend a permanent remedial solution for stabilizing this
hillside that I believe would be feasible. There could be some short term mitigation by minimizing the
landscape irrigation on the developed areas. With the benefit of a detailed topographic survey, that
extends well down across the lake bottom, preliminary stability analyses could be conducted that would
give an indication of the practicality of attempting to stabilize the mass. 1 believe, that without effective,
permanent slope stabilization, erratic down slope movement will continue, and at some point in time,
extensive damage to the structure and hillside is to be expected.

Respectfully submitted;

(L G

Carroll L. Crowther, PE
SC Registered Engincer # 10666
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Photol ~a -
June 3, 2011

Photo - b
June 3, 2011
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WHITAKER LABORATORY, INC.
P.0. Box 7078 2500 Tremont Road Savannah, Georgia 31418
(912) 234-0696  Fax (912) 233:5061
cerowtherd@isle.net

August 8, 2011

Mr. Thomas E. Dudley I1I, Esquire
Kenison, Dudley, & Crawford, LLC
704 E. McBee Ave

Greenville, SC 29601

Re: Lot 32 Jasmine Cove, The Cliffs at Lake Keowee Falls South

Dear Tom: .

On behalf of your client Mr. Kevin McCarthy, you have requested my opinions of the
geologic and engineering stability of Lot 32, Jasmine Cove. Complying with your request, on
August 1,2011, I visited this site with you. Subsequently we met at the site with Mr. McCarthy
and Mr. Channon Chambers, Building Codes Division Manager for Oconee County SC.

First I refer you to the attached sketch entitled, “Figure 2 — Slide Nomenclature”. This
sketch shows the components of an unstable hillside undergoing a shear failure, or “landslide”.
(From US Department of Commerce LANDSLIDE INVESTIGATIONS ; US Govt Printing

Office July 1961) :
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The topography of this waterfront lot (#32) includes at least 3 readily discernable
plateaus, (5 or more if you consider the upper level at the cul-de-sac and the lower levels at the
lake front). These plateaus are the top surfaces of unit blocks of the original hillside that have
sheared off, moving outward and downward toward the lake. The steep banks landward of
the plateaus are the shear surface scars (scarps) of the past failures. Sec attached photos # 768,

769, 772. .

T3

et

Photo #769

Page 2 of 5
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Photo #772 -

Also observed were numerous eracks in the ground surface, roughly parallcling the scarps.
The leaf and other surface debris tends to cover these cracks, but minimal clearing of the
surface makes the cracks readily visible. See attached photos # 768, 771, 774. These cracks
are evidence of the continuing movement and shearing failures of this hillside. This area
encompasses at least portions of lots 32, 31, and 30.

Page 3 of 5
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I also observed the 2 inclinometer casings installed on this lot by BLE, Inc at the
request of the developer of the project. The data obtained by BLE, Inc from the inclinometers
shows the ground to continue to move down slope. (Sce three BLE, Inc. reports attached dated
March 1, 2010, October 25,2010, & April 11, 2011)

[tis my opinion that this hillside area is very unstable, and is undergoing an active
shear failure or “landslide”, and will continue to do so. The bent and leaning standing timber
indicates this instability has existed, and has been ongoing for years. (See examples in Photos #
768,769, 772) .

Stabilization of this lot sufficient for construction of a house would be very expensive, if
cven possible. I would recommend that your client not consider building on this lot, due to the
unstable soils. It is further my opinion that the unstable soils associated with this active shear
failure make the site unsuitable for a septic system. Witness the recent rupture/failure of the
Town of Salem water line in the Jasmine Point cul-de-sac in December 2009. Mr. McCarthy
told us yesterday that he saw a vertical drop of 10 or more inches of the cul-de-sac pavement at
the time of this water line failurc. Note the BLE, Inc. site observations on February 26,2010
(Report dated March 1, 2011) reports a estimated vertical drop of 2 feet. A failed septic
system, due to earth movement could be very unpleasant and unhealthy for this lakeside
community.

Page 4 of 5
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I am enclosing excerpts from technical publications that should help you and your client
understand the severity of these conditions. (Homeowners Guide to Landslides (FEMA)

If I can be of further service, please call.

Respectfully submitted,
WHITAKER LABORATORY, Inc.

Carroll L. Crowther, PE
SC Registered Engineer # 10666 ) (

ATTACHMENTS:
Homeowners Guide to Landslides: FEMA / Portland State University

BLE. Inc. Data Report of Slope Inclinonieter Surveys, dated April 11, 2011
BLE. Inc. Data Report of Slope Inclinometer Surveys, dated October 25, 2010
BLE. Inc. Report of Site Observations, dated March 1, 2010

Page 50f5
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BUNNELL-LAMMONS ENGINEERING, INC.

Georeaical, Exvaninaitas Avo Constaucmion MaTeriLs ConsutTanTs

March 1,2010

Mr, Lance Yuda
Zone 7 Nursery

lapce@zoneTnursery.com

Subject: Report of Site Observations
235 Jasmine Point
The Cliffs @ Keowee Falls South
Oconee County, South Carolina
BLE Project No. J10-6933-01

Gentlemen:

As requested, our Mr. Bill Mathews met with Mr. Yuda at the above referenced site to observe distress to
the driveway and offer an opinion as to the likely cause based on limited site observations. The driveway
is constructed from masonry pavers and has exhibited differential scttlement along a section of the
driveway. We understand that repairs were made to the driveway but the differential settlement returned
a short time later. Mr. Yuda indicated that a water main in the road had recently failed and was repaired.

At the time of our site visit on February 26, 2010, we observed the distress in the driveway of 235
Jasmine Point (Lot 29). However, it appears that the problem is much more widespread. The distress
observed in the driveway was part of a line of differential movement that extended in a semi-circular
manner across the cul-de-sac and into Lot 32 on the other side of the street. The differential settlement
was relatively abrupt and was estimated to be up to approximately two feet (vertically) on Lot 32, Based
on our limited site observations, it is our opinion that the differential movement is associated with an
active slope failure. The semi-circular shape and abrupt movement is a classic indication of a failure
scarp that develops at the upper limits of a slope failure. The observed scarp appears to encompass all or
parts of Lots 29, 30, 31 and 32. Please refer to the attached aerial photograph which identifies the
approximate Jocation of the observed searp.

It is our opinion that repairs to the driveway of Lot 29 would be a temporary measure and that damage
would soon return unless measures are undertaken to stabilize the apparent slope failure. A detailed
geotechnical exploration, laboratory testing and engineering analysis would be required to determine the
extent and depth of the soil involved in the failure and to develop a stabilization plan. At the time of our
site visit, we observed what appeared to be evidence of recent soil test borings that may have been

6004 Povoers Couat Phone  (864) 208-1265
GreenviLe, Soum Carowwa 29615 Fax (364) 2684430
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BLE.

performed in the cul-de-sac near the failure scarp. It is possible that the developer may have already
retained an engineering firm fo evaluate the movement.

We suggest that you contact the developer to determine whether there is an existing engineering
evaluation being performed. If requested, BLE could prepare a proposal to evaluate the apparent slope
failure. However, since access to all of the affected lots would be required, such a proposal would likely
have to be requested by and coordinated through the developer. We appreciate the opportunity to provide
our professional services on this project. If you have any questions or require additional assistance,
please call.

Sincerely;
BUNNELL-LAMMONS ENGINEERING, INC,
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BUNNELL-LAMMONS ENGINEERING, INC.
Geaecien, ExvaonsienTat Axd ConsTRUCTION MATEMALS Corauetants

October 25, 2010

The Cliffs Communities _
Post Office Box 1519 . ’
Travelers Rest, South Carolina 29690

Attention: Mr. Donald H. Nickell, Jr.

dnickell@cliffscommunities.com

‘ Subject; Data Report of Slope Inclinometer Surveys
October 1, 2010 Readings
Jasmine Poin¢ - Cliffs at Keowee Falls South
Oconee County, South Carolina )
"BLE Project No., J10-7112-01 )

Gentlemen:

We are pleased to submit this data report of the surveys obtained from the slope inclinometers
installed at Jasmine Point in the Cliffs at Keowee Falls South development. The data presented
herein includes the latest round of readings obtained on October I, 2010. The data included in
this report is referenced to baseline data obtained on June 25, 2010. There are six inclinometers
installed on Lots 30, 31 and 32 as indicated in the following table.

Inclinometer Number " Location

sI-1 . . Lot 30 upper

S1-2 . Lot 30 lower

SI-3 - Lot3lupper ~ |4~
SI4 - 23 Lot32lower” ./ /)

Sk-5 , Lot 32 upper

SI-6 Lot 32 lower

Note: Locations identified as upper represent inclinometers installed on the upper side of the lots near the road, lower

represents inclinometers installed on the lower side of the lots near the lake.

The inclinometers were installed into soil test borings (ASTM D 1586) that were drilled between
May 27, 2010 and June 8, 2010. Subsurface conditions that were encountered at each boring
location are identified on the attached boring logs. The borings are identified as B-1 through B-6
and the boring numbers correspond with the inclinometer numbers (i.e. inclinometer SI-1 was

Prone  {864) 288-1265

8004 Poroers Courr
Fax (864) 2884430

Greenvie, Soumd Carowwa 29615
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Data Report of Slope Inclinometer Surveys .
Jasmine Point — Cliffs at Keowee Falls South ©° BLE Project No. J10-7112-01
installed in boring B-1 and so on). The attached aerial photograph identifies the locations of the
inclinometers that was produced by tagging the inclinometer locations with a handheld GPS and

inputting the coordinates into Google Earth.

The attached graphs present information on each of the inclinometers. Where the attached graphs
identify two axes (A-axis and B-axis), the A-axis is oriented in a generally uphill-downhill
direction and the B-axis is oriented in a generally cross slope direction. Movement in the
negative direction on the A-axis represents downslope (direction of potential failure) movement,

There are three graphs for each inclinometer as follows:

1. Cumulative Displacement vs. Depth
2. Incremental Displacement vs. Depth
3. Cumulative Displacement vs. Time (A-axis)

Cumulative displacement vs. depth is a plot of movement. Displacements on these plots may
appear abrupt because the horizontal scale is not proportional to the vertical scale, which makes it
easier to identify displacements. Incremental displacement vs, depth is a plot of movement at
each reading interval. A spike in these graphs indicates significant movement. Growth in the
spike over time indicates continued movement. Cumulative dxsplacement vs. time provides an

indication as to the rate of movement.

' EVALUATION

A review of the Cumulative Displacement vs. Depth plots indicate that movement is occurring in
five of the six inclinometers. Inclinometers SI-1, SI-2, SI4 and SI-6 indicate an apparent failure
plane developing at depths ranging from approximately 35-ft to 53-ft below the ground surface.
A review of the accompanying boring logs indicates that the failure plane appears to be
developing at or near the interface between residual soils and partially weathered rock (or dense
residual soils). Inclinometers SI-4 and SI-6 are the only two inclinometers that have indicated
significant movement since the August 30, 2010 readings were collected. However, it should be
noted there has been little precipitation during this period and it should be expected that
additional movement may occur in the remaining inclinometers during wet weather cycles,

The plots from inclinometer SI-5 indicate that the movement appears to be occurring at or below
the bottom of the inclinometer casing at this location. A review of boring B-5 indicates partially
weathered rock was encountered at a depth of approximately 64 feet. Therefore, it is our opinion
that there may be a failure plane developing near the interface with the partially weathered rock
similar to that abserved in the inclinometers discussed above. Inclinometer SI-3 has not indicated
movement based on the inclinometer readings taken thus far.
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Data Report of Slope Inclinometer Surveys
Jasmine Point — Cliffs at Keowee Falls South

October 25, 2010
BLE Project No. J10-7112-01

RECOMMENDATIONS

Based on our site observations and the inclinometer data obtained to date, it is our opinion that
there is an active, deep-seéted slope failure occurring at the site. The rate at which movement
occurs can be expected to vary over time and with environmental factors. However, it should be
expected that movement will continue unless provisions to stabilize the slope are performed.
Additional exploration, testing and analysis will be required to evaluate suitable methods for
stabilizing the slope, which are beyond the scope of services for which we are currently
authorized. If requested, we can prepare a proposal to provide additional engineering services
required to develop conceptual stabilization methods.

As of this data submittal, we bave completed the scope of services authorized for this project.
We recommend that you retain a surveyor to develop a detailed topographic survey of the area.
The topographic survey would be used in conjunction with the borings and inclinometer data to
evaluate methods that could be used to stabilize the slope.

We appreciate the opportunity to provide our professional services on this project. If you have
any questions or require additional information, please call.

Sincerely;
" BUNNELL-LAMMONS ENGINEERING, INC.

s & St

William A. Mafthews, P.E.

Chief Engineer Construction Services Manager
Registered, SC #14039
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BUNNELL-LAMMONS ENGINEERING, INC.
G E A C Virauats Covwatans

April 11,2011

The Cliffs Communities
Post Office Box 1519 ‘
Travelers Rest, South Carolina 29690

Attention: Mr. Donald H. Nickell, Jr.

dnickell@cliffscommunities.com

Subject: Data Report of Slope Inclinometer Surveys
April 8,2011 Readings
Jasmine Point ~ Cliffs at Keowee Falls South
Oconee County, South Carolina
BLE Project No. J10-7112-01

Gentlemen:

We ate pleased to submit this data report of tho surveys obtained from the slope inclinometers
installed at Jasmine Point in the Cliffs at Keowee Falls South development, The data presented
herein includes the Iatest round of readings obtained on April 8, 2011, The data included in this
report is referenced to baseline data obtained on June 25, 2010. There are six inclinometers
installed on Lots 30, 31 and 32 as indicated in the following table.

Inclinometer Number Location
SI-{ Lot 30 upper
SI-2 Lot 30 lower
SI-3 Lot 31 upper
SI4 Zar-31 Lot32lower
SES . Lot 32 upper
SI-6 Lot 32 lower

Nate: Locations identificd as upper represent inclinometers Installed on the upper side of the lots near the road, lower
" represents inclinomoters installed on the lower side of the lots near the lake.

The inclinometers were installed into soil test borings (ASTM D 1586) that were drilled between
Mey 27, 2010 and Jure 8, 2010. Subsurface conditions that were encountered at each boring
location are identified on the attached boring logs. The borings are identified as B-1 through B-6
and the boring numbers correspond with the inclinometer numbets (i.e. inclinometer SI-1 was

Phore  (654) 288-1266

6004 Pocers Coumr
Fax  (864) 208-4430

Greowils, Soumi Carouns 29615
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installed in boring B-1 and so on). The attached acrial photograph identifies the locations of the
inclinometers that was produced by tagging the inclinometer locations with a handheld GPS and .

inputting the coordinates into Google Earth.

The attached graphs present information on each of the inclinometers. Where the attached graphs
identify two axes (A-axis and B-axis), the A-axis is oriented in a generally uphill-downhill
direction and the B-axis is oriented in a generally cross slope dircction. Movement in the
negative ditection on the A-axis represents downslope (direction of potential failure) movement.
There are three graphs for each inclinometer as follows:

1. Cumulative Displacement vs. Depth -
2. Incremental Displacement vs. Depth
3. Cumulative Displacement vs. Time (A-axis)

Cumnlative displacement vs. depth is a plot of movement, Displacements on these plots may
appear abrupt because the horizontal scale is not proportional to the vertical scale, which makes it
easier to identify displacements, Incremental displacement vs. depth is a plot of movement at
each reading interval. A spike in these graphs indicates significant movement. Growth in the
spike over time indjcates continued movement. Cumulafive displacement vs. time provides an

indication as to the rate of movement.

EVALUATION

A review of the Cumulative Displacement vs. Depth plots indicate that movement is occurring in
five of the six inclinometers. Inclinometers SI-1, SI-2, SI4 and SI-6 indicate an apparent failure
plane developing .at depths ranging from approximately 35-ft to 53-ft below the ground surface.
A review of the accompanying boring logs indicates that the failure plane appears to be
developing at or near the interface between residual soils and partially weathered rock (or dense
residval soils). In our report dated October 25, 2010 -we indicated that only two of the
inclinometers (SI-4 and SI-6) had indicated significant movement since the August 30, 2010
readings were collected. We noted that there had been little precipitation during that period and
that it should be expected that additional movement may occur in the remaining inclinometers
during wet weather cycles. Since that time there has been considerable precipitation, particularly
in the month preceding the current readings aud, as expected, five of the six inclinometers have
indicated movement since October. The only inclinometer that does not appear to have indicated
movement is SI-3, which has not indicated any appreciable movement since installation.

The plots from inclinometer SI-5 indicate that the movement appears to be occurring at or below
the bottom of the jnclinometer casing at this location. A review of boring B-5 indicates partially
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Jasmine Point - Cliffs at Keowee Falls South

weathered rock was encountered at a depth of approximately 64 feet. Therefore, it is our opinion
that there may be a failure plane developing near the interface with the partially weathered rock

similar to that obscrved in the inclinometers discussed above.

RECOMMENDATIONS

As previously reported, it is our opinion that there is an active, deep-seated slope failure
occurring at the site. The rate at which movement occurs can be expected to vary over time and
with environmental factors. However, it should be expected that movement will continue unless
provisions to stabilize the slope are performed. Additional exploration, testing and analysis will
be required to evaluate suitable methods for stabilizing the slope, which are beyond the scope of
sefvices for which we are currently. authorized. If requested, we can prepare a proposal to
provide additional engineering services required to develop conceptual stabilization methods.

This data submittal was the result of an extension of our scope of services as requested by Mr.
Nickell in email correspondence with our Mr. Bill Mathews. Unless requested to collect
additional inclinometer. readings, we have completed the scope of services authorized for this
project. We recommend that you retain a surveyor to develop a detailed topographic survey of
the area, The topographic survey would be used in conjunction with the borings and inclinometer

data to evaluate methods that could be used to stabilize the slope.

Weo appreciate the opportunity to provide our professional setvices on this project. If you havo
any questions or require additional information, please call.

Sincerely;

BUNNELL-LAMMONS E NGWWUN}" , .
“.uu.ﬁO( %, -

\
s 3 77% ///qli'yf’
Sip 0044030 B S
William A. Mathews, P.I".'—; 3 $ *~
Chief Engincer ’f," A X § iction Services Manager
Registered, SCHI403) 704 A R
K mu\\‘
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SOIL TEST BORING NO. B-1

PROJECT:  Jasmine Point Cliffs at Keowee Falls South PROJECT NO.; J10-7112-01
CLIENT: _ The Clifis START: 6210 END:_6-3-0
B U'ImINELL-LA MMONS | - 1ion: _Lotao ELEVATION:
ENGINEERING, INC. DRILLER! . Matro Dril, Inc., Reld and Kaith LOGGED B.Y
c o ] : atro Drill, Inc., Reld and Ke! : _D. Parklns
CORSULTANTS DRILLING METHOD: Bi-51: 2-1/4 Inch ID hollow stem auger
DEPTHTO-WATER> INTIAL:Y. 335 AFTER24HOURS: X __ 28 CAVING>SE
. ]
ELEVATION/ SOIL (]  STANDARD PENETRATION RESULTS
OEPTH (FT) SOIL DESCRIPTION TYPE % BLOWSIFOOT
M|

2 5 10 20 104050 70 3¢

..GPJ e/9n1p

| N\2-Inches of TOPSOIL

Very firm, yellowish-red with pink and white, slity, fine to coarse SAND '
L 2 with grave - {reslduum) 192 [
I 4 Very loose, yellowish-red with white, silty, fine to medium SAND g .-
- 2 |—
" 6 1 L .
8 2 L....
e 2
- Flrm, yellovrish-hrown, fine to medium sandy SILY ;
[10 i
- 12 A
2
- 14 4
- 4
L 16
F 18 L.
8 Toase, white with gray, micaccaus, silty, fine to medium SAND g .
20 5 |-
. 22 -
. 24 | Firm, whitc with gray, micaccous, slightly silty, finc SAND ;' .
» 7 |-
- 26 . .
P 4 |
| Loosy, rad with pink and gray, micacaous, slity, fine SAND ‘4 L.
30 . 6 |-
32 L.
¥ . 5
| 34T PARTIALLY WEATHERED ROCK which sampled as dark grayish-brown, sglas iy
B micaceous, sfity, fine SAND & N
- 36 L
[ Sfope Inclinometer set at 37 feet L
38 | Auger refusal at 37.5 fest. Groundwater encounterad at 33.5 fast at time i
[ of drilling and at 28 faet after 24 hours, :
~40 '
P
- 44 ...
SOIL TEST BORING NO, B-{

GEOT NOVELL 71%.
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.'lABmc SOIL TEST BORING NO. B-2
) PROJECT: _ Jasmine Palint Clitfs at Keowse Falis South PROJECT NO.: J10-7112-01
BUN LAM ONS CLIENT: The Cllffs START: 61-10 END: 6-2-10
NELL- M LOCATION: Lot 30 ‘ ELEVATION:
ENGINEERING, INC. ' —
DRILLER: Metro Diil), Inc., Reld and Kelth LOGGED BY: D. Parklns
GEOTECHMCALAND EXVIRONMENTAL —_——
Cons DRILLING METHOD: BK-51; 2-1/4 Inch ID hollow stem auger .
DEPTHTO - WATER> INITIAL: ¥ AFTER 24 HOURS: X CAVING>3Z338
' o
ELEVATION/ SOIL STANDARD PENETRATION RESULTS
DEPTH (FT) SOIL DESCRIPTION | vee B BLOWS/FOOT
S 2 5 10 20 30 d0S0 70 90
"\3-Inches of TOPSOIL T o3 Tt f
Loose, yellowish-red with gray, micaceous, siity, fine to coarss SAND J
.2 | with some small roots - (residuum) :
L 4 Loose, yallowlsh-red with gray and whito, micaceous, slity, fine SAND §
- 3
[ ["PARTIALLY WEATHERED ROCK which sampled as gray, fine to coarse .
L SAND 5.5 ...
-8
| Loase, white with Tight gray, slightly slity, fine to medium SAND :"
10 5
F12 *
| 14 | ST, yellovish-red with gray and blacl, micacsous, fine sandy SILT % :
- NA N
- 16 [
18 -
Firm, yellowish-red with gray and white, micaceous, silly, fine SAND :
L 20 with gravel 7
22
. 24 | Very firm, gray with Grown, silly, fine SAND )
N ' 12 |-
28 .
. 28 |
Denso, whito with gray, slity, {lno to medium SAND 155
~30 a0 -
32 L.
L
. 34 | Very firm, yeliowish-red with gray, slify, fine to medium SAND }g s
= 12 |-
. 36 .
L 38 o
- Very dense, white with pink and gray, micaceous, slightly slity, fine to }g L
coarse SAND
40 40
L 42 5

L 44 | Augerrofusal at 43 feet. No groundwater encountered at ime of drlliing.
Slope Inclinometer set at 42,5 feot.

SOIL TEST BORING NO. B-2
Shest 1 of 1
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SOIL TEST BORING NO. B-3

PROJEGCT:  Jasmine Polnt Cliffs at Keowsg Falls South PROJECT NO.: J10-7112-01
BUN LAM CLIENT: The Cliffs START: 6-8-10 END: 10
"GNELLER'" MONS LOCATION: _ Lot 31 ELEVATION 1 =
E: INE! E G, INC. DRILLER ' Mlelro Dril inc, Reld and Keth U :
: etro Drill, Inc., Reld an OGGED BY: _D. Parkins
CONBULTANTS DRILLING METHOD: 8I(-51: 2-1/4 Inch 1D hollow stem auger
DEPTHTO-WATER> INTIAL: Y. 305 _ AFTER24 HOURS: ¥ CAVING>Z&
(%]
L]
ELEVATION/ soiL [t STANDARD PENETRATION RESULTS
DEPTH (FT) SOIL DESCRIPTION TYPE % BLOWS/FOOT
_ 2 2 5 10 20 30 4050 70 80
(\Z-Inches of TOPSOIL B B
i Loose, yollowish-red, micaceous, siity, fine to medium SAND - (filh) 2
L 2 . . g
L 4 Loose, yellowish-red with gray, silly, fine to coarse SAND - {fill) g
= 3
t 8 Looso to finn, yollowish-brown with wiite, micaceous, siity, flne to 2
madium SAND - (reslduum) §
L 8
| 2
3
-10 3
| 12 .
. g
- 14 :
= 8
16
18
4
[ 4
|- 20 s
- 22
L 24 :
- 9
- 26
- 28
| [
8
~30 9
- 32
L a4 ;
» 1
- 36
L 38 .
3 Firm, yellowish-red with gray and white, very micaceous, fine sandy g
40 SILY with some gravel r
N " Boring terminated at 40 feet. Groundwate} encountared at 38.5 feot at
| 45 | time of driiing, Slope inclinometer set at 39 feet.
L 44 e . [ . .
SOIL TEST BORING NO. B-3

Sheet 1 of 1
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BLE.. | SOIL TEST BORING NO. B-4

PROJECT: _ Jasmine Polnt Cliffs at Keowea Falls South PROJECT NO.; J10-7112-01

CLIENT: The Cliffs ' START: 5:27.10 END: 5-27-10

NG, ELL.ERI" M LOCAYION: Lot 31 i ELEVATION.
E INE G’ INC. PRILLER ' Metro Drll, Inc., Reld and Ksith LOGGED Y
GEOTECHRICAL ANDENVIRONKENTAL P etro Dn e, e e OGGED BY: _D.Parkins __
CONSULIANTS DRILLING METHOD: BK-51; 2-1/4 inch ID hollow stem auger 5
DEPTHTO-WATER> INTAL: Y. AFTER 24 HOURS: X CAVING>35%E
o]
ELEVATION! SOIL =) STANDARD PENETRATION RESULTS
OEPTH (FT) SOl DESCRIFTION TYPE %‘ BLOWGFO0T gl
- % 2 5 10 20 304050 70 60
Stiff, red, fine to medium sandy SILT - (fill) T+ ;1§ : 3 1 i
3 4
L 4
2 6
L 4 Flrm, red with gray, slily, 1ina fo medium SAND with gravel - fill) g
- [}
6 Flrm, red with yollowlsh-brows, micaceous, silty, fino to modium SAND - g
i fil 7
- 8
5 SH, red, fine to medium sandy SILT = (All) %
-10 5
- 12
L 14 { Loosg, yellowish-red with gray, silty, lne to modium SAND « (residuum) :
- 5
- 16
- 18
2
2
20 3
- 22
l 24 | Looso, gray, imicaceous, slightly silly, fina to medium SAND g
N 5
- 26
I 28
- Loose, gray with white, micaceous, slightly sliiy, fine SAND
30
- 32
. 34 | Flrm, reddish-brown with gray and white, micaceous, silly, fine lo
B coarse SAND .
- 36
I 38
- 40
- 42
- 44 | Firm, while with gray and brovin, micaccous, $llity, fine to coarse SAND
with grave! Pl R
SOIL TEST BORING NO. B4

GEOV_NO
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BUNNELL-LAMMONS
ENGINEERING, INC.
GeoTECHNICALANDERVIROHMENTAL

ConsuLmants

PROJECT:
CLIENT:

LOCATION:

DRILLER:

SOIL TEST BORING NO. B-4

Jasmine Polint Cliffs at Keowee Falls South

The Cliffs

Lot 31

Metro Drill, Inc., Rold and Kelth

DRILLING METHOD: BK-51; 2-1/4 inch ID hollow stem augsr

DEPTH TO -WATER> INMIAL: X

PROJECT NO.: J10-7112-04
START: 5-27-10 END; 5-27-10
ELEVATION:

LOGGED BY: _D, Parkins

AFTER 24 HOURS: X

CAVING>TS

ELEVATION/
DEFTH (FT)

SOIL DESCRIPTION

el
soiL 5’"
TVPE ||
e

Ly
12

STANDARD PENETRATION RESULTS
BLOWS/FOOT

2 5 10 20 304050 70 %0

- 46

- 48

with gravel

Firm, white with gray and hrown, mlcaceous, slity, fine to coarse SAND

PARTIALLY WEATHERED ROCK - no return

60/0”

50

- 52

| 54

I 56

[ 58

-70

Boring terminated at 50 feet. No groundwater encountsred at ime of
drilling. Slope inclinomatersot at 49 feet.

SOIL TEST BORING NO. B4
Sheet 2 of 2
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SOIL TEST BORING NO. B-5

PROJECT: Jasm‘lne Polnt Cliffs at Keowse Falls South PROJECT NO.: J10-7112-01
Bl ’" LAMMONS CLIENT: The Cliffs START: _6-7-40 END:_6-7-10
} lGNELL M LOCATION: _ Lot 32 ELEVATION
EG INEE! RIENG' INC. DRILLER: . Metro Drlli, Inc., Reld and Kelth . ‘
: ro Drill, Inc., Reld and Ke : LOGGED BY: D.Parkins
CONULTANTS DRILLING METHOD: BK-51: 2-4/4 Inch 1D hollow stom auger
DEPTH TO-WATER> INTIAL: Y. _ 535 _ AFTER 24 HOURs: X CAVING>ZZZ
(el
'Y
ELEVATION/ SOIL 1) STANDARD PENETRATION RESULTS
DEPTH (FT) SOIL DESCRIPTION TYPE [ BLOWS/FOOT g
: A 2 5 0 20 30 4080 70 90
Flnn..yellowish-rcd, fine to medium sandy SILT - {residuum) R
i ]
. 4
2 4
L 4 | Finm, yellowlsh-red with gray, silty, fine to medium SAND :
- 7
8 PARTIALLY WEATHERED ROCK ~ no recovery kel
- 8
L Flrm, yollowlIsh-red with white and gray, fino {0 coarse sandy SILT with ‘3‘
10 gravel - s .
- 12 =
L 14 | Looso, reddish-yoliow with white and gray, inlcaceous, siily, fine fo 3 [
. coarse SAND 3
I 16 s
- 18 R
L 4 1
4
~-20 5 |-
- 22
. 24 | Loose to very firm, yollowish-brown with whilo and gray, micaceous, L
N silty, fine to medium SAND L
- 26 8
- 28 o
-30 13-
- 32 I
- 34 -
L ae -
- 38 L.
- Firm, yollowish-brown with whito and gray, micaccous, slity, fina to X
40 medium SAND with gravel
3 42 -
L 44" | Firm, grayish-brown with whitc and gray, micaceous, silly, fine to L.
medlum SAND o P :
SOIL TEST BORING NO. B-5

Sheet 1 of 2
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.GPJ 9810

GEOT_NOWELL 7.

[ BLEB.

SOIL TEST BORING NO. B-5
PROJECT: - Jasmine Point Clitfa at Keowee Falls South

CLIENT: The Clifis

PROJECT NO.: J10-7112-01
START: 6-7-10 END:_8-7-10

E' IGNnElLL.ERn | M LOCATION: Lot 32 ELEVATION:
E G, INC. DRILLER ' Metra Drill, Inc., Reld and Ksith LOGGED r;v D. Parki
Aw R: etra , Inc., Reld an : D, Parkins
CotaULTANTS DRILLING METHOD: BK-51; 2-1/4 inch ID hollow stem auger
DEPTH TO - WATER> {NITIAL? S 535  AFTER24HOURS: h 4 CAVING> T .
ELEVATION/ . Q STANDARD PENETRATION RESULTS
DEPTH (FT) SOIL DESCRIPTION % aLoWS/FoOT
v 2 5 10 20 30 4050 70 90
46 | Flrm, grayish-brown with white and gray, micacaous, sfity, flne to i i ;
medium SAND .
L 48 -
Very {inm, graylsh-Drown with whito and gray, very micaceous, silty, fine ..
5o | 10 medium SAND with some grave! .
I 52 =
L by . B
. 54 " Firm to danse, yellowish-red with while, gray and yellowish-brown, very ; .
” micacesus, silly, fine to medium SAND 41 |
56 -
I 58 -
-.60 |
. ez b
L 64 | PARTIALLY WEATHERED ROCK which sampled as yellov/(sh-brown
| with gray, micaceous, slity, fine to coarse SAND -
- 66 -
Auger refusal at 66 fest. Groundwater encountered at 53.5 feet at time X
L ¢a of driiling. Slope inclinometor sat at 59 foet dua to hole caving. Boring | .
offsat 5 faet,
_.To —
- 72
- 74 b -
- 78 L
- 78 -
-ao —
- 82 r..
- 84
L 88 -.
- 88 L...
| e e
SOIL. TEST BORING NO, B-§

Sheot 2 of 2
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BLE.

SOIL TEST BORING NO. B-6

PROJECT NO.: J10-7142-01

PROJECT:  Jasmine Palnt Cliffs at Keowsa Falls South
CLIENT:. - TheCliffs ) START: 6-3-10 END:_6-310
BUNNELL-LAMMONS | .~ ELEVATION:
ENGINEERING, INC. . :
Ao DmLLgR: Metro Drill, Inc., Reld and Keith LOGGED BY: _D. Parkins
¢ : DRILLING METHOD: BK-51; 2-1/4 Inch 1D hollow stem auger
ONSULTANTS X -
DEPTH TO- WATER> INTIALI Y. _ 335  AFTER24 Hours: X 335 CAVING> %
- "
. {1 N
ELEVATION/ . SOIL 15 STANDARD PENETRATION RESULTS
DEPTH (FT) SOIL DESCRIPTION TYFE |2 BLOWS/FOOT
) : ; ) 2 § 10 20 304050 70 90
Firm, red, micaceous, finc to medium sandy SILT - (fill) Tor :o::
R S 3 b
. 3 L
2 5
. 4 | Looso, yclfow!sh-red, slity, fine to medfim SAND - (7] g |
- 4
- 6 s F
L 3 L
3
N 8 P . -
= Firm, yollowish-rad, fino to medium sandy SILT with tiny rools - g -
-qg | {reslduum) ’ a |
12 L
L 14 | Looss, White with gray, fine to coarse SAND : L
| : 5 -
5 15 L
- 18 . L
L Looss, white wilh pink and light brown, fine to coarse SAND g "
20 5 |~
22
. 24 | Firm, yellowish-brown with white, very micaccous, s! Ily, fine lo coarse : L
N SAND 7 L
L 26 S o i
- 28 L.
L 5L
7
30 7 |
- 32 2
. L
| 34 T Loase, brown with gray, very micaccous, siity, fine SAND 2 .
B ’ 6 —
- 36 -
L 38 . .
Q 3 Finm, grayish-brown, vary micaceous, slity, fine to medium SAND g .
@
o [-40 7 |-
2
] | 5
- 42 -
f 5 -
-t
L S L
% “ 7 RN HE R RS
e SOIL TEST BORING NO. B-6
g Sheet 1 of 2
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BLE.. SOIL TEST BORING NO. B-6

FROJECT: Jasmina‘Poinl Cliffs at Keowee Falls South PROJECT NO.; J10-7112-01

CLIENT: Tho Cliffs START: €:3-10 END: 6-3-10

NELL. M LOCATION: _Lot32 ELEVATION:
ENGINEERING, INC. P2 ’ :
DRILLER: Metro Drill, Inc., Reld and Kelth : LOGGED BY: D, Parkins

GeoTECHNICALANDERVIRORUENTAL :
ConstLTAKTS DRILLING METHOD: BK-51; 2-1/4 inch 1D hollow stemn auger
. . |oepTHTO-WATER> MiTIALY. 335 AFTER24HOURS: X _ 335  CAVINGRBRE

J

ELEVATION/ . ‘ soiL
DEPTH (FT) §OiL DESCRIPTION TOPE

STANDARD PENETRATION RESULTS
BLOWS/FOOT

2 5 40 20 304050 70 90

SAMPLES

46 Firm, grayish-brown, very micaceous, silty, fine fo mediam SAND

Dense, white with yellow and gray, micaceous, siity, fino to coarse
SAND with gravel .

[ 54 | PARTIALLY WEATHERED ROCK which sampled as gray with pink, silty,
fine to medium SAND

L 58 ;

Auger refusal at 59 feet, Groundwater encountered at 33.5 feat at time
| of drilling and at 33.5 feot after 24 hours. Slope Incfinomeler set at 59

feet.

-80
I 82
] 84
86

- 88

= ° .
. FEE T

.

GEOT, NOVELL

SOIL TEST BORING NO. B-6
Sheet 2 of 2
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KEY TO SOIL CLASSIFICATIONS AND CONSISTENCY DESCRIPTIONS
BUNNELL-LAMMONS ENGINEERING, INC.

GREENVILLE, SOUTH CAROLINA
Penetration Resistance* . Relative : ) Ll
Blows per Foot Density Particle Size Identification
SANDS Boulder: Grealer than 300 mm
Cobble: 75 to 300 mm -
Otod - Very Loose ’ Gravel:
51010 Loose Coarsg - 19 to 75 mm
11020 ' Flim : Fine - 4.7510 19 mm
21030 Very Firm ; . Sand;
3{lo50 Dense . Caarsa - 210 4.76 mm
over 50 : Very Dense . Medium - 0.425t0 2 mm
+-,_Fine - 0.076 lo 0.425 mm

. SII{& Clay: Less than 0.075 mm

Penetration Resistance* Consistency
Blows per Foot

SILTS and CLAYS . B
a2 Very Soft ‘ .
4 . Soft
518 P Firm
91015 _ Stiff
161030 Very Stiff
3150 Hard
over 50 Very Hard
SASTMD 1588

KEY TO DRILLING SYMBOLS

‘l Graundwater Table at Time of Oriking

Grab Sample
NR = No maction to HCL ——

M Spilt Spoon Sample NA = Not applicable
' C ’ NS = No sample A 4
. Unditrbed Some —— Groundwaler Table 24 Hours after Completion of Driling

Well-graded Gravel Low Plaslicity Clay Clayey Slit Slity Sand
GwW oL MH sSM
\Jo
a[\° %¢c
D, o)  Poorly-graded Gravel Sandy Clay Sandy Silt Topsail
LO O o GP . CLS MLS TOPSOIL
Parllally Wealhered Rock Siity Clay Sand o~ Trash
B8LDRCBBL : CL-ML sw AANANAT MUCKPEAT
RRERIZ
High Plasticlty Clay st Clayey Sand il
CH ML sC FILL
L1
11
Poorly Graded Sand Bedrock L Limaslone
sP N BEDROCK L UMESTONE
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RECOGNITION PREVENTION CONTROL,

Compiled by
Dr. Scott F. Burns
Tessa M. Harden
Carin J. Andrew

Portland State

UNIVERSITY

and MITIGATION

Federal Emergency
Maonagement Agency
Region 10
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if you are in immediate danger:
e EVACUATE IMMEDIATELY
* Inform your neighbors
* Call the police or fire department
° Call a registered englneermg geologist or a
geotechnical engineer

Warning signs include:
° House is making noises
Walls and floors are tilting
Cracks in house are actively opening
Cracks in ground -are appearing |
Water in drainages becomes irregular or stops

(]

[\
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l.  Definition
ll. Landslide Facts
lll. Types of Landslides
IV. Causes of Landslides
V. Lcmdslide Recognition:

~ Before youbuild.

When you build

VI. Monitoring Your House and 'Property
VIl. Reduce the Likelihood of a Landslide
VII.Quick Guide to Assess Landslide Potential

IX. Additional Informvc’rion

Cover: Kelso, Washington (1998), site of America’s second largest
landslide disaster involving homes where 60 homes were

destroyed. Photo credit: Scott Burns.
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i. DEFINITION

Landslides occur when masses of rock, soil, or debris move
down a slope under the force of gravity. The term landslide
includes a wide range or ground movement such as rockfalls,
mud and debris flows, and surface failures called slumps,
earthflows, and translational slides. Landslides can occur in a
matter of seconds or over the course of weeks and longer.

e,

e 0l

: %gf?#f“ s

' RS IS

' ol e 'ug! Lo
- 3 : {

A

-

Landslide potential map - colors represent different levels of activty with red being highest,
yellow moderate, green low, and white very low. Credit: USGS www.usgs.gov.

li. U.S. LANDSLIDE FACTS

Landslides can occur in all 50 states

* Damages total approximately $3.5 billion/year
Landslides cause an average of 25-50 deaths/year
Landslides reduce real estate value

Landslides are generally not covered on homeowner's
insurance policies
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Ili. TYPES OF LANDSLIDES

SLIDES (translational or planar)
Y Down-slope movement of soil and/or rock on a
g

plane of weak material can occur on relatively
moderate to steep slopes, especially in weak
geologic materials.
ROCKFALLS
~ -] Rapid, near vertical, movement of rocks that
involves free-falling, bouncing, and rolling; often
occurs in areas with near vertical exposures of rock.

SLUMPS (rotational)

— . Unconsolidated materials (such as soil and debris)
et move down-slope in a distinctive rofational motion,

T usually occurs on moderate to steep slopes.

EARTH FLOWS |
1 Unchannelized flow of water, soil, rock, and

;(l vegetation that moves down-slope, occurs on steep
—' slopes. No failure surface at bottom.

..! .{" ’
_¥,

DEBRIS/ MUD FLOWS
Rapidly moving, channelized slurry flow of water,

soil, rock, and vegetation; occurs mainly in drainage

channels.
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IV. CAUSES OF LANDSLIDES

Two forces affecting landslides are:
1) Driving Forces (DF)
N / ~ cavuse the slope to
\ \ : .- move
e 2) Resisting Forces (RF)
stabilize the slope and
prevent movement
When the driving forces exceed the resisting forces,
landslides occur. To prevent or mitigate landslides, increase
resisting forces or decrease driving forces.

Factors increasing driving forces:
1) Over-steepened slopes
2) Adding water to slope from landscape irrigation,
roof downspouts, broken sewer and water lines, and -
poor stormwater drainage
3) Heavy rainfall and/or rapid snowmelt
4) Loading extira material at the 'rop of the slope
Earthquakes and hedvy precupltahon can also trigger
landslides on susceptible slopes.

Factors increasing resisting forces:
1) Removing excess water from slopes
2) Adding buttress material at base of a slope -
3) Building retaining waills
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V. LANDSLIDE RECOGNITION
BEFORE YOU BUILD

SIGNS OF LANDSLIDE POTENTIAL OR ACTIVITY

Steep slopes — problems often occur on slopes steeper than
10-15 degrees.

Suspect landforms may indicate past ground movement.
Landforms such as steep, curved scarps are common at the
top of landslides. Hummocky (lumpy and bumpy) ground
often indicates a former landslide. Trees that lean in different
directions or have bent lower tree trunks (trees with knees)
are also indicators.

Suspect landforms include: Scarps, sunken or down dropped roads, cnd trees with knees’.
Top left scarp photo credit: USGS www.usgs.gov. Middle road and trees top right photo credits:
Scott Burns.

To learn where landslides have occurred in your area
contact local officials, state geologic surveys, departments of
natural resources, or university geosciences departments.
Slopes where landslides have occurred in the past have a higher
likelihood of movement in the future.
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WHEN YOU BUILD

Buildings should be located away from high risk areas such
as steep slopes, rivers and streams (perennial or ephemeral),
and fans at the mouth of mountain channels. .

Consult a certified or licensed engineering geologist (CEG or
LEG) or a registered/licensed geologist (RG) or a
professional geotechnical engineer (PE) if you plan on
building on a location that is a high risk area.

AREAS PRONE TO LANDSLIDES INCLUDE:

o

Areas where previous landslides have occurred
Steep natural slopes particularly in-weak geelo'gic
materials

Canyons and areas in or around dramages
Developed hillsides where landscapes are irrigated
Below cliffs or hills with outcrops of fractured rocks
Steep slopes where surface runoff is directed onto the
slope

Areas where wildfires or human modlf“catlon have

removed vegetqhon from fhe slopes
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VL. MONITOREN_G YOUR HOUSE
AND SURROUNDING PROPERTY

SIGNS OF LANDSLIDE ACTIVITY\

'STRUCTURES:

* Newly cracked pavement, foundation,
sup‘por’r walls, sidewalks |

> Tilted or cracked chimney

» Doors or windows that stick or jam for
the first time

> Qutside walls, walkways, or stairs start

pulling away from the house

> Soil moves.away from the foundation
credit: Scott Burns,

_ e Plumbing or gas lines develop leaks
PROPERTY:

* Bulging ground at base of slope
° Leaning fence posts or retaining walls

° Springs, seeps,'o_r saturated soil in areas
N S that have been typically dry
;;ur;doﬁon"cracks. Photo © ercks in the ground

crediti FEMA wwwfemaa™ o Tilted trees or utility poles

If you'-have some of the above signs, your
land may be slowly. creeping. It may be an

Street and ground cracks,  ©/d landslide that has started to reactivate.
Photo credit: Scott Burns.  Cqff g registered/licensed professional.
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OOD OF

Vii. REDUCE THE LIKELI
A LANDSLIDE

* Minimize irrigation on slopes
* Make sure water and sewer lines do not leak
- Avoid removing mcferlcl from the base of slopes

-

> Avoid adding material ;

- or excess water to the
top of slopes ( \‘

—

> Drain water from surface runoff, down-spouts, and
driveways well away from slopes and into storm drains or
natural drainages

* Plant ground cover with deep roots on slopes

* Build retaining walls at the base of the slope

* In debris/mud flow prone areas,
in valley bottoms or on fans at
the mouths of canyons, contact
qualified professionals to
determine how to best build
channels and /or deflection walls
to direct the flow around buildings

. . . . Retaining wall at bottom of a slope.
(keeping in mind your neighbors)  photo credit: Scott Burns.
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VIii. QUICK GUIDE TO ASSESS

LANDSLIDE POTENTIAL

Have there been landslides in the area in the past?
Is the house or site on or near a sfeep slope?

Is there a cliff nearby?

Is the ground cracked?

Are there any old scarps on the slope? |

Is there a spring, seep or ponding water close by?

Is there a drainage channel neqrby?

Are there any tilted or leaning trees, fences, or utility
poles nearby?

Do the frees‘have bent tree trunks?

Is there any sign of crackijng, or pc’rched cracks in the
walls or foundations |

Is the driveway or sidewalk cracked, patched, or
down-dropped?

Are any retaining walls cracked, tilted or off-set?
Have any structures such as concrete steps moved away

from the house?

If you have any of these signs your house could be
susceptible to a landslide.

Y
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IX. ADDITIONAL INFORMATION

Federal Emergency Management Agency (FEMA) www.fema.gov
1-800-621-FEMA (3362)

United States Geological Survey (USGS) www.usgs.gov

National Landslide Info Center http://landslides.usgs.gov
1-800-654-4666

Important local phone numbers and agencies:

(Oregon) Nature of the Northwest Information Center: carries landslide
hazard maps and other reports http://www.naturenw.org (503) 872-2750

Oregon Department of Geology and Mineral Industries (DOGAMI): maps
landslides and issues reports  www.oregongeology.com (971) 673-1555

Oregon Department of Forestf)" Debris flow Warning System: provides
current forecasts and warnings  http://egov.oregon.gov/ODF

Oregon: to check licensing for eHgineers (Oregon State Board of Examiners
for Engineering and Land Surveying): http://osbeels.org/
(503) 566-2837

Oregon: to get lists of licensed geologists (Oregon State Board of Geology
Examiners) www.oregon.gov/OSBGE/registrants (503) 566-2837

Washington State Department of Natural Resources: landslide information
- www.dnr.wa.gov/geology /hazards/Islides.htm

Washington State Department of Natural Resources: general information

inquiries (360) 902-1000

Washmgfon State Department of Licensing: to check professuonal license status
www.dol.wa.gov/business /checkstatus.htm!

This document may be copied without permission.
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE )

Kevin McCarthy and Courtney E. ) C.A. No.: 2011-CP-23-
McCarthy, )
)

*  Plaintiffs, ) AFFIDAVIT OF
: : ) CARROLL L. CROWTHER, P.E.

Vs. )
)
Keowee Falls Investment Group, LLC )
and S&ME, )
' )
Defendants. )

PERSONALLY APPEARED BEFORE ME, the undersigned officer duly authorized to administer
oaths, Carroll L. Crowther, who, after being duly sworn, states as follows:
1. lama citizen and resident of the State of South Carolina, County of Beaufort, and I am over

the age of twenty-;me years.

2. 1have a Bachelor of Science in Civil Engineering degree from The Citadel (1961) and a.
Master of Science in Civil Engineeriné degree from The Georgia institute of Technology
(1963).

3. Icurrently hold active Professional Engineer licenses in the States of Georgia and South
Carolina. | |

4. 1amemployed by Whitaker Laboratories, Inc. of Savannah, Georgia and have been since
1997. My current position is as a Senior Consultant in Geotechnical Engineering. My
responsibilitie; include réport generation and review, and advice, analysis and

consultation to the engineering and management staff in all areas of geotechnical

engineering.

PLAINTIFF'S
EXHIBIT -

E
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. The information and statements contained in this Affidavit are based upon my knowledge,
skill, experiencé, training and education in the field of geotechnical engineering. [am

also familiar with the standards of care in the field of geotechnica‘] engineering.

By virtue of my knowledge, skill, experience, training and education in the field of
engineering I am qualified to review the reports, drawings and work of other engineers

for errors and omissions contained in those reports, drawings, and work.

[ was retained by Mr. Kevin McCarthy to reviéw the engineéring reports prepared by others
concerning Lots 30, 31 and 32, Jasmine Point, The Cliffs, Salem, South Carolina

- I'have read and considered all of the documents listed below:

¢ S&ME Inc. Report dated July 18, 2005 - signed by Michael Revis, P.E. and Howard Perry,
P.E.

¢ S&ME Inc. Report dated June 3, 2008 - signed by Jason Vaughn, E.LT. and Mike Revis,
P.E. :

e S&ME Inc. Report dated May 15, 2009 - signed and stamped by Walker Birdsong, P.E.
and David Swoap, P.E. ‘

* S&ME Inc. Report dated February 12, 2010 - signed and stamped by Walker Birdsong,
P.E. and David Swoap, P.E.

¢ S&ME Inc. Report dated March 5, 2010 - signed and stamped by Walker Birdsong, P.E.
and David Swoap, P.E.

e BLE, Inc. Report dated 1 March 2010, prepared on this site. -
* BLE, Inc. Report dated 25 October 2010, prepared on this site.
o  BLE, Inc. Report dated 11 April 2011, prepared on this site.

¢ IMZ Waterfront mitigation plan and photos of Lot.32 prepared by TUI/Shorescapes of
Easley SC.

In addition to reviewing the above documents, I made a visual inspection of this Lot 32 on
August 1, 2011. I earlier had made visual inspection of the adjacent properties on this Lake

Keowee development, including the Lots 30 & 31 on June 3, 2011.
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10. Based on my engineering experience, my site visits, my review of the geotechnical

11

12.

investigations conducted for this site, it is my opinion that the McCarthy's property, and
immediately adjacent properties are experiencing an on-going shear failure of the hillside.
This shear failure, and slope instability extends up into the cul-de-sac area of Jasmine Cove.
Itis further my opinion that this state of failure existed in advance of the first, and all
subse»quen't, geotechnical investigations by S&ME, Inc. Visual observations of scars from
this state of failure are acknowledged in the July 2005 S&ME Inc report; however the
significance of these observations is noé acknowledged.

Based upon my investigation as hereinabove described, [ believe that S&ME's conduct fell
below the standard of care in the field of geotechnical engineering and was negligent in at
least the following respects:

¢ By failing to recognize the visual indications of an active slope failure during the
preparation of five separate geotechnical reports on the adjacent lot 31.

By failing to recognize the extension of the failure zone fo adjacent lots 30 and 32.

e By failing to provide timely warning to the developer of these properties of the
existence of an active slope failure on the site.

e By failing to pursue investigations into the site instability that would have further
identified the risks to the developer and subsequent purchasers of the property.

Loard ZrZ

CARROLL L. CROWTHER, P.E.

Further, Affiant Sayeth Naught.

Sworn to before me this_2 2 +&

day of Ség- k»\b«ﬂ/,z 011.

Qﬁx&&\\z\' FeY A%"‘
g,

Notz;ry Public, State of South Carolina ,
My Commission Expires: Macth &, 1Y \\‘:\‘\\ﬁ‘,.(.:.'...s__é“%:’/,

SSN0TARYYS

)

I
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My Commission Expires H
March 2, 2014 -é
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

et Nt

COUNTY OF GREENVILLE
Kevin McCarthy and Courtney E. McCarthy,

Plaintiffs, ANSWER OF S&ME, INC.

Vvs.

: . C.A. No.: 2011-CP-23-6376
Keowee Falls Investment Group, LLC, The
Cliffs Communities, LLC d/b/a The CLiff at
Keowee Falls South, Cliffs Real Estate, Inc.,
The Cliffs Golf and Country Club, Inc., an
S&ME, Inc., '

F,-gw’-* Pk

Jury Trial Demzm’dE ‘g‘_i?_j'f_::’ :
: 4 .,

Defendants:

Defendant S&ME, Inc. (“S&ME”), answering the Complaint of Plaintiffs, would

respectfully allege and show unto the Court as follows:
| FOR A FIRST DEFENSE

1. S&ME lacks sufficient information to form a belief concerning fhe truth of the
allegations contained in paragraph 1 of the Complaint and therefore denies same.

2, S&ME lacks sufficient information to form a belief concerning the truth of the

| allegations contained in paragraph 2 of the Complaint and therefore der}ies same. ‘

3. S&ME lacks sufficient information to form a belief concernipg the truth of the
allegations contained in paragraph 3 of the Complaint and therefore denies same.

4. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 4 of the Complaint and theréfore denies same.

5. S&ME lacks sufficient information to form a belief conceming the truth of the

allegations contained in paragraph 5 of the Complaint and therefore denies same.
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6. - S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 6 of the Complaint and therefore denies same.

7. In response to the allegations contained in paragraph 7 of the Complaint, S&ME
admits that it is a North Carolina corporation and that it maintairlxs an office in Greenville
County, South Carolina. S&ME admits that it performed certain geotechnical services relating
to property in the Cliffs at Keowee Falls deveiopment. S&ME denies the remaining allegations
contained in paragraph 7 of the Complaint.

8. In response to the allegations contained in paragraph 8 of the Complaint, S&ME
admits that this Court has jurisdiction but denies that Plaintiffs are entitled to any.relief against
S&ME.

9. S&ME lacks sufficient information to form a belief concerning the truth of the
~ allegations contained in paragraph 9 of the Complaint and therefore denies same.

10. é&h{E lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 10 of the Complaint and therefore denies same.

11.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 11 of the Complaint and therefore denies same.

12 S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 12 of the Complaint and therefore denies same.

13. . S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 13 of the Complaint and therefore denies same.

14. S&ME lacks sufficient information to form a belief concerning the truth of the

allegations contained in paragraph 14 bf the Complaint and therefore denies same.
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15. S&ME lacks sufficient information to foﬁn a belief concerning the truth of the
allegations contained in paragraph 15 of the Complaint and therefore denies same.

16.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations cdntained in paragrgph 16 of the Complaint and therefore denies same. |

17.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 17 of the Complaint and the;efore denies same.

18.  S&ME lacks sufficient information to form a belief conceming the truth of the
allegations contained in paragraph 18 of the Complaint and therefore denies same.

19. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 19 of the Complaint and therefore denies same.

20.  S&ME denies the allegatioﬁs contained in-paraéaph 20 of the Complaint.

21.  To the extent that the allegations contained in-paragraph 21 require a response,
they are denied. - |

2. S&ME lacks ;sufﬁz:ient information to form a belief concerning the truth of the
allegations _coﬁtained in paraQaph 22 of the Complaint and therefore denies same.

23, S&ME lacks sufﬁcient information to form a belief conceming the truth of the
allegations contained in paragraph 23 of thei Complaint and therefore denies same.

24.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 24 of the Complaint and therefore denies same.

25. S&ME lacks sufficient information to form a belief 'concerning the truth of the
allegations contained in paragraph 25 of the Comblaint and therefore denies same.

26.  S&ME lacks sufficient information.to form a belief concerning the truth of the

allegations contained in paragraph 26 of the Complaint and therefore denies same.

179



27.  S&ME lacks sufficient informaﬁon to form a belief concerning the truth of the
allégations contained in paragraph 27 of the Complaint and therefore denies same.

28. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contaihed in paragraph 28 of the Complaint ;1nd therefore denies same.

29.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 29 of the Complaint and therefore denies same.

30.  To the extent that the allegations contained in paragraph 30 require a response,
they are denied.

31. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 31 of the Complaint and therefore denies same.

32. S&ME lacks sufficient information to form a belief concerning the truth of the

: allegafions contained in paragraph 32 of the Complaint and therefore denies same.

33.  S&ME lacks sufficient information to form a belief concerning the truth of the -

aliegations contained in paragraph 33 of the Complaint and there.fore denies same.

34.  S&ME lacks sufficient information to form a 5e1ief concerning the truth of the
allegations contained in paragraph 34 of the Complaint and therefore denies same.

3s. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 35 of the Complaint and therefore denies same.

36.  To the extent that the allegations contained in paragraph 36 require a response,

they are denied.

37.  S&ME lacks sufficient information to form a belief concerning the truth of the

 allegations contained in paragraph 37 of the Complaint and therefore denies same.
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38.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contéined in paragraph 38 of the Complaint and therefpre denies same.

39. S&ME lacks sufficient information to form a belief conceming the truth of the
allegations contained in pax;agraph 39 of the Corﬁplaint and theréfore denies same:

40. S&ME lacks sufficient information to‘ form 5 belief concerﬁjng the truth of the
allegations contained in parégraph 40 (;f the. Complaint and ﬂléréfore denies same.

41, S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 41 of the Complaint and therefore denies same. '

42.  S&ME lacks sufficient information to form a belief concemiﬁg the truth of the
allegations contained.in paragraph 42 of theVCQmplaint and thérefore denies same.

43.  To the extent that the allega?:ions'containEd in paragraph 43 of the Complaint
require a response, they are denied. |

.44, S&ME lackg sufficient information to form a belief concerning the truth of thé

ﬂleé;tiohs ééﬁtained in paragraph 44 of the Complaint and therefore denies same.

45.  S&ME lacks sufficient information to form a belief concerning the truth of the
. ellegations contained in paragraph 45 of the Complaint and therefore denies same.

46. S&ME lacks sufficient information to form a belief concerming the truth of the
allegations containéd in paragraph 46 of the Complaint and therefore denies same.

47. S&ME lacks sufficient information to fmﬁ a belief concerning the truth of the
allegations contained in paragraph 47 of the Complaint and therefore denies same.

48, S&ME lacks -sufficient information to form a belief concerning the truth of the

allegations contained in paragraph 48 of the Complaint and therefore denies same.
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49.  To the extent that the allegations contained in paragraph 49 require a response,
they are denied. | |

50.  S&ME denies the allegations contained in par;graph 50 of the Complaint.

5. Im réspénsg to the allegations contained in paragraph 51 of thg Complaint, S&ME
admits that it issued certain geotechnical reports. S&ME denies the remaining allegations
contained in paragraph 51 of the Cpmplaint.

52. . S&ME denies the allegations contained in paragraph 52 of the Complaint.

| 53.  S&ME denies the allegations contained in paragraph 53 of the Complaint.

54. S&ME denies the allegations contained in paragraph 54 of the Complaint.

55.  S&ME denies the allegations éontained in paragraph 55 of the Complaint.

56.  S&ME denies the allegations contained in p#ragraph 56 of the Complaint.

57.  S&ME denies the allegations contained in paragraph 57 of the Complaint.

58.  Inresponse to the aliegations contained in paragraph 58 of the Complaint,- S&ME
admits that an affidavit of Carroll L. Crowther is attached to the Complaint. S&ME denies the
remainiﬁg allegations contained in paragraph 58 of the Complaint.

| 59.  S&ME denies the allegations contained in paragraph 59 of the Complaint.

60.  To the extent that the allegations contained in paragraph 60 of the Complaint
require a response, they are denied.

61. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 61 of the Complaint and therefore denies same.

62.  S&ME lacks sufficient ﬁomatipn to form a belief concerning the truth of the

allegations contained in paragraph 62 of the Complaint and therefore denies same.
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63.  S&ME lacks sufficient information to form a belief concerning the trufh of the
allegations contained in paragraph 63 of the Complaint and therefore denies same.

64. .S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 64 of the Complaint and therefore denies same.

65.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in'paragraph 65 of the Complaint and therefore denies same. : §\g

6. S&ME lacks sufficient information to form ajl belief concefning the truth of the

éllegations contained in pafagraph 66 of the Complaint and therefore denies same,

67. S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 67 of the- Complaint and therefore denies same.

68. S&ME laclés sufﬁcieﬁt infdrmétion to form a belief concerning the truth of the
allegations a;:ontained in pa;agraph 68 of tﬁe Complaint and therefore denies same.

69. S&ME Iack:s sufficient information to form a belief concerning the truthA of the
allegations contained in paragraph 69 of the Com.pléint and therefore denies same.

70.  S&ME lacks sufficient information to form a belief concerning the truth of the
’allegations contained in paragraph 70 of the Complaint and therefore denies same.

71. S&ME lacks sufficient information to form a belief concernﬁg the truth of the
allegations contained in paragraph 71 of the Complaint and therefére denies same.

72, To the extent that the alleéations contained in paragraph 72 require a response,
they are denied.

73.  S&ME lacks sufficient information to form a belief concerning the truth of the

allegations contained in paragraph 73 of the Complaint and therefore denies same.
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74.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegations contained in paragraph 74 of the Complaint and therefore dénies same.

75.  S&ME lacks sufficient information to form a belief concerning the truth of the
allegati(;ns contained in paragraph 75 of the Complain§ and therefore denies same.

76. S&ME lacks sufficient information to form a belief conceming the truth of the
allegations contained in paragraph 76 of the Complaint and therefore denies same. |

77. Except as specifically admitted hereinabove, S&ME denies each and every q\.&’& .
allegation of Plaintiffs’ Complaint.

FOR A SECOND DEFENSE

78. S&ME incorporates herein the allegations of its first defense that are consistent
With this defense.

79.  Plaintiffs’ complaint fails to state facts sufficient to constitute a cause of action
and it should be dismissed. |

FOK A THIRD DEFENSE

80.  S&ME incorporates herein the allegations of its first defense which are consistent
with this defense.

81.  Plaintiffs’ claims are barred by the economic loss rule and must be dismissed.

FOR A FOURTH DEFENSE

82.  S&ME incorporates herein the allegations of its first defense that are consistent

with this aefense.

83.  Plaintiffs’ claims are barred by the applicable statute of limitations.
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FOR A FIFTH DEFENSE

84.  S&ME incorporates hefein the allegations of its first defense that are consistent
with this defense. |

85.  S&ME alleges that any damages sustained by Plaintiffs were the direct and
proximate result of careless, negligent, grossly negligent, reckless, willful and wanton conduct or
other fault on the part of Plaintiffs in failing to exercise a degree of care and caution to be used
by a reasonable and prudént person under the circumstances then and there existing.

86.  The careless, negligent, grossly negligent, reckless, willful and wanton conduct
and other fault of Plaintiffs as may be demonstrated in and through discovery, contributed more
than fifty percént (50%) to the cause of the damages allegedly sustained by Plaintiffs and
accordinfgly, Plaintiffs’ claims are barred regardless of any fault by S&ME, which is specifically
denied. -

!?OR A SIXTH DEFENSE

87.  S&ME incorporates hereiﬁ the allegations of its ﬁrst: defense which are consistent
with this defense.

88.  S&ME is entitled to a determination as to the percentage of careless, negligent,
grossly negligent, reckless, willful or wantox; condpét of other fz‘iult of Plaintiffs that contributed
to Plaintiffs’ alleged damages and .tc‘> a reduction of any award to Plaintiffs by an amount equal to
such percentage which the careless, negligent, grossly negligént, reckless, willful or wanton
conduct or other fault of Plaintiffs contributed to Plaintiffs’ alleged injuries and damages.

FOR A SEVENTH DEFENSE
89.  S&ME incorporates herein the allegations of its first defense \%/,hich are consistent

with this defense.
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90. The injuries and damages of Plaintiffs, if any, are the proximate result of the
intervening and superseding acts of third parties over whom S&ME had no authority,
responsibility or control and S&ME pleads such mtgwening and superseding acts as a complete
defense.

FOR AN EIGHTH DEFENSE

91.  S&ME incorporates herein the allegations of its first defense that are consistent
with this defense.

92.  Plaintiffs havé failed to mitigate their damages and S&ME pleads failure to
miﬁgate as a defense.

WHEREFORE, having fully answered the Complaint of Plaintiffs, Defendant S&ME, Inc.

prays that same be dismissed with costs and for such further and other relief as this Court shall

Stephanle H. Burton (#13089)
GIBBES BURTON, LLC

308 East Saint John Street
Spartanburg, SC 29302
sburton@gibbesburton.com
Telephone: (864) 327-5000°
Facsimile: (864) 327-5001

deem just and proper.

Attorneys for Defendant S&ME, Inc.

November 7, 2011
Spartanburg, South Carolina

DEFENDANTS DEMAND A TRIAL BY JURY.

10
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STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE ;
KEVIN MCCARTHY AND COURTNEY
R. MCCARTHY, g
Plaintiffs, ;
vs. )
) ANSWER

THE CLIFFS COMMUNITIES, LLC ) (Jury Trial Demanded)
D/B/A THE CLIFFS AT KEOWEE FALLS )
SOUTH; KEOWEE FALLS )
INVESTMENT GROUP, LLC; CLIFFS )
REAL ESTATE, INC., THE CLIFFS )
GOLF AND COUNTRY CLUB, INC.; )
AND S&ME, INC., ;
Defendants. )

Now come the Defendants The Cliffs Communities, Inc. (“The Cliffs”), improperly
identified as The Cliffs Communities LLC d/b/a The Cliffs at Keowee Falls South, Keowee Falls
Investment Group, LLC (*KFIG™), Cliffs Real Estate, Inc. (*CRE™) and The Cliffs Golf and
Country Club, Inc. (“CGC&C™), collectively referred to as Defendants, in answer to the

'Plaintiffs’ Complaint responding as follows:

FOR A FIRST DEFENSE -
(General Denial)
l. Each ar;d every allegation not hereinafter speciﬁcal[y admitted is denied and strict
-proof thereof is demanded. |
2. Defehdants lack sufficient knowledge and information to form a belief as to the

truth of the allegations in Paragraph 1 of the Complaint, and therefore deny the same.
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3. befendants deny 'Paragraph 2 of the Complaint as alleged and would show that
The Cliffs Communities, Inc. has been improperly identified as The Cliffs Communities, LLC
d/b/a The Cliffs at Keowee Falls South.

4, With regard to Paragraph 3 of the Complaint, Defendants admit that KFIG is a
limited liébility company existing under the laws of the State of South Carolina with its primary
place of business in Greenville County, South Carolina and would show that The Cliffs are the
sole member of KFIG. Defendants deny the remaining allegations in said paragraph.

5. With regard to Paragraph 4 of the Complaint, Defendants admit that “CRE" is a
corporation existing under the laws of the State of South Carolina and has its primary place of
business in Greenville County, South Carolina. Defendants deny the remaining allegations of
said paragraph. _

6. With regard to Paragraph 5 of the Complaint, Deféndants admit that “CGC&C” is
a corporation existing under the laws of the State of South Carolina with its primary place of
busine;; in Greenville County, South Carolina and that it was a party to the Real Estate Sale and
Purchase Agreement and was paid monies. Defendants deny the remaining allegations of said
paragraph.

7. . Defendants deny Paragraph 6 of the Complaint as alleged.

8. Defendants admit Paragraph 7 of the Complaint.

9. With regard to Paragraph 8 of the Complaint, Defendants admit that jurisdiction
and venue are proper in this Court, but deny that they are liable for any allegations in the
Complaint. |

10.  With regard to Paragraph 9 of the Complaint, Défen&ants deny that J. Scott was

an employee of the Cliffs Defendants. Defendants lack sufficient knowledge and information to

~
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form a belief as to the truth of the remaining allegations in said paragraph, and therefore demand
strict proof thereof.

Il.  With regard to Paragraph 10 of the Complaint, Defendants admit only that they
gave the HUD report of May 5, 2004 to the Plaintiffs and attached it to the contract for purchase
of Lot 32 and crave reference to the terms and language contained in the HUD report and deny
any allegations inconsistent therewith.

12 With regard to Paragraph 11 of the Complaint, Defendants admit that the
Plaintiffs executed a Real Estate Sale and Purchase Agreement and Aeny the remaining
allegations of said paragraph.

13.  With regard to Paragraph 12 of the Complaint, Defendants crave reference to the
terms of the contract referenced in said paragraph and deny any allegations inconsistent
therewith. Defendants also lack sufficient knowledge and information as to the truth or falsity of
the allegations regarding the Plaintiffs’ intentions, and, therefore deny the same.

14. With regard to Paragraph 13, Defendants crave reference to the terms and
language contained in the HUD report and contract for purchase of Lot 32 and deny any
allegations inconsistent therewith.

15.  With regard to Paragraph 14, Defendants c‘rave reference to the terms and
language contained in the contract and deny any allegations inconsistent therewith.

16.  With regard to Paragraph 15, Defendants crave reference to the terms and
language contained in that contract and deny any allegations inconsistent therewith.

17.  Defendants lack sufficient knowledge and information to form a belief as to the
truth of the allegations in Paragraph 16 of the Complaint, and therefore deny the same.

18.  Defendants lack sufficient knowledge and information to form a belief as to the

truth of the allegations in Paragraph 17 of the Complaint, and therefore deny the same.

w)
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19.  With regard to Paragraph 18, Defendants lack sufficient knowledge and
information to form a belief as to the truth of the allegations regardi’ng the hiring of Carroll L.
Crowther and his investigation of Plaintiffs’ lot, and therefore deny the same. Defendants admit
that they received a report from Carroll L. Crowther, P.E. attached as Exhibit “E” to Plaintiffs’
Complaint and that he made opinions in said report. Defendants deny the remaining allegations
of said paragraph.

20.  With regard to Paragraph 19, Defendants crave reference to that report for the
specific language and terms of the report. Defendants deny the remaining.allegations of said
paragraph.

21.  Defendants deny Paragraph 20 of the Complaint.

22.  With regard to Paragraph 21 of the Complaint, Defendants repeat the preceding
paragraphs as if set forth verbatim herein.

23. With regard to Paragraph 22 of the Complaint Defendants admit that the Plaintiff
entered into a contract for the purchase of Lot 32, Jasmine Cove in The Cliffs at Keowee Falls
South subdivision, but deny the remaining allegations of said paragraph.

24, With regards to Paragraphs 23, 24 and 25 of the Complaint, Defendants crave
reference to the contract attached to the Complaint and deny any allegations inconsistent
therewith. Defendants deny the remaining allegations in said paragraphs.

25. Defendants deny Paragraphs 26, including subparts (i) through (v), 27, 28 and 29
of the Complaint.

26. With regard to Paragraph 30 of the Complaint, Defendants repeat the preceding
paragraphs as if set forth verbatim herein.

27.  Defendants deny Paragraphs 31, 32, 33, 34 and 35 of the Complaint.
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28.  With regard to Paragraph 36 of the Complaint, Defendants repeat the-preceding
paragraphs as if set forth verbatim herein.

29.  Defendants deny Paragraphs 37; 38, 39, 40, 41 and 42 of the Complaint.

30. With regard to Paragraph 43 of the Complaint, Defendants repeat the preceding
paragraphs as if set forth verbatim herein.

‘ 31. Defendants deny Paragraphs 44, 45, 46, 47, and 48 of the Complaint.

32, . With regard to Paragraph 49 of the Complaint, Defendants repeat the preceding
paragraphs as if set forth verbatim herein.

33, The -allegations in Paragraphs 50, 51, 52, 53, 54, 55, 56, 57, 58 anél 59 of the
Complaint are not directed at these Defendants and therefore no response is required. To the
extent a response is required, Defendants deny any liability based on the allegations in said
paragraphs.

34.  With regard to Paragraph 60 of the Complaint, Defendants repeat the preceding
paragraphs as if set forth verbatim herein.

35.  Paragraphs 61 and 62 of the Complaint state legal conclusions to which no
response is required. To the extent a response is required, Defendants deny that they are liable to
Plaintiffs for any allegations in said paragraphs.

36. With regard to Paragraph 63 of the Complaint, the allegations regarding the
Plaintiffs being purchasers within the provisions of the Act state legal conclusions to which no
response is required. To the extent a response is required, Defendants deny that they are liable to
Plaintiffs fdr any aliegations in said paragraphs. Defendants deny that “the. Defendants”
referenced in said paragraph, collectively and individually, were the “Developer” or agents of the

“Developer™ within the context of the Act. Defendants lack sufficient khowledge and

(%]
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information to form a belief as the truth or falsity of the allegations regarding where Mr. and Ms.
McCarthy re;ided at the time of the sale, and therefore, deny the same.

37.  Paragraph 64 of the Complaint states legal conclusions to which no response is
required. To the extent a response is required, Defendants deny that they are liéble to Plaintiffs
for any allegations in said paragraph.

38. With regard to Paragraph 65 of the Complaint, the allegations that the subject Lot
is not considered “exempt,” as defined in the Act states legal conclusions to which no response is
required. To the extent a response is required, Defendants deny that they are liable to Plaintiffs
for any allegatiohs in said paragraph. Defendants deny the remaining allegations of said
paragraph.

39.  Paragraph 66 of the Complaint states legal conclusions to which no response is
required. To the extent a response is required, Defendants deny that they are liable to Plaintiffs
for any allegations in said paragraph.

40. Defendants deny Paragraph 67 of the Complaint.

41.  Paragraphs 68 and 69 of the Complaint state legal conclusions to which no
response is required. To the extent a response is required, Defendants deny that they are liable to
Plaintiffs for any allegations in said paragraphs.

42.  Defendants deny Paragraphs 70 and 71 of the Complaint.

43.  With regard to Paragraph 72 of the Complaint, Def_gndants repeat the preceding
paragraphs as if set forth verbatim herein.

44,  Defendants deny Paragréphs 73, 74, 75 and 76 of the Complaint.

45.  Defendants deny Plaintiffs’ Prayer for Relief, including subparts (a) through (j).
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FOR A SECOND DEFENSE
(Failure to State a Claim)

46.  Plaintiffs’ Complaint fails to state sufficient facts to constitute a cause of action
against these Defendants, and therefore, the Complaint should be dismissed.

FOR A THIRD DEFENSE
(Statute of Limitations)

47.  Plaintiffs’ Complaint is barred by the applicable statute of limitations and statutes

of repose.
FOR A FOURTH DEFENSE
(Waiver, Estoppel, & Laches)
48. Plaintiffs’- claims against Defendants may be barred in whole or in part by the

equitable doctrines of waiver, estoppel and/or laches.

FOR A FIFTH DEFENSE"
(Others’ Acts and Omissions)

49.  The alleged damages about which the Plaintiffs complain arose as a result of acts
or omissions of others over whom Defendants had no control.

FOR A SIXTH DEFENSE
(Mitigation of Damages)

50. The Plaintiffs have failed to rﬁitigate their damages and such failure to mitigate is
a complete defense.

FOR A SEVENTH DEFENSE
(Economic Loss)

51. Defendants plead the economic loss rule as a complete bar to recovery.

FOR AN EIGHTH DEFENSE
(Comparative Negligence)

52.  Defendants plead the comparative negligence of the Plaintiffs and on this basis
request a reduction of any judgment against them in an amount proportionate to the amount of

t

negligence on the part of the Plaintiffs. Alternatively, to the extent that the negligence of the
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Plaintiffs exceeds that of Defendants, if any, the claims are barred. This defense includes not
only the negligence of the Plaintiffs, but also any gross negligence and willfulness on the part of
the Plaintiffs.

'FOR A NINTH DEFENSE
(South Carolina Code §15-38-15)

53. Defendants would show that in the event that they are adjudged at fault in
contributing to Plaintiffs' injuries and damages,-which is expressly denied, Defendants are
entitled to a special verdict pursuant to South Carolina Code §15-38-15 awarding damages based
on the degree of fault of Defendants alone, after reduction of total damages based upon the
comparative fault of Plaintiffs or co-defendants and any settlements reached with any other
allegea tortfeasors.

FOR A TENTH DEFENSE
(Reliance Upon Others)

54. Defendants would show that they in good faith relied on the professional advice
they received from the co-defendant S&ME with regard. to allegations in the Complaint, and
therefore, they are not liable for claims asserted in the Complaint.

FOR AN ELEVENTH DEFENSE
‘ (Punitive Damages)

55.- An award of punitive damages against Defendants will violate the rights

guaranteed to them by the Constitution of the State of South Carolina for the following reasons:

a) Any award of punitive damages violates the prohibition against excessive
fines found in Article I, Section 135 of the Constitution of South Carolina;
and

b) Any award of punitive damages violates the guarantee of due process

found in Article I, Section 3 of the Constitution of the State of South
*Carolina because of the lack of objective guidelines on which a jury might
base its award and, further, that such guidelines as do exist are arbitrary
and void for vagueness.
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FOR A TWELFTH DEFENSE
(Punitive Damages)

56. An award of punitive damages against ‘Defendants will violate the rights
guaranteed to them by the C'Qnstitution of 'the United States because any award of punitive
damagés violates the prohibitio-n against excessive fines found in the Eighth Amendment of the
Constitution of thé United States as applied to the States by way of the due process clause of the

Fourteenth Amendment to the Constitution of the United States.

FOR A THIRTEENTH DEFENSE
(Reservatijon)

57.  Defendants reserve and do not waive any additional or further defenses as they
may be revealed by discovery in this action.

WHEREFORE, having fully answered, Defendanfs pray that the Complaint be dismissed,
for the costs of defending this action, and for such other relief as the Court and jury deem just

and proper.

MCANGUS GOUDELOCK & COURIE, L.L.C.

Elizabeth M. McMillan

. Post Office Box 2980
75 Beattie Place, Suite 300 (29601)
Greenville, South Carolina 29602
(864) 239-4000

ATTORNEYS FOR DEFENDANTS
THE CLIFFS COMMUNITIES, LLC

November 10, 2011
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) '
Kevin McCarthy and Courtney E. )
McCarthy, ' )
: ) DEFENDANT S&ME, INC.’S
Plaintiffs, ) MOTION FOR SUMMARY JUDGMENT
‘ y
vs. )
. ) C.A. No.: 2011 -CP-;%:63‘76
Keowee Falls Investment Group, LLC, The ) Qi
Cliffs Communities, LLC d/b/a The Cliffs at ) \\P@Wm\‘ L A é\'\%)
. Keowee Falls South, Cliffs Real Estate, Inc., ) \f’” USRS =% |
The Cliffs Golf and Country Club, Inc,, and ) g o ﬁ@
S&ME, Inc., ) T T
) oL
Defendants. ) e -
)

TO: THOMAS E. DUDLEY, III, ATTORNEYS FOR PLAINTIFFS AND ELIZABETH M.
MCMILLAN, ATTORNEY FOR DEFENDANTS KEOWEE FALLS INVESTMENT
GROUP, LLC AND THE CLIFFS COMMUNITIES, LLC D/B/A THE CLIFFS AT
KEOWEE FALLS SOUTH, CLIFFS REAL ESTATE, INC., AND THE CLIFFS GOLF
AND COUNTRY CLUB, INC.:

Defendant S&ME, Inc. (“S&ME”) will move the Court, at such date and time as the

Court shall direct, pursuant to Rule-56 of the South Carolina Rules of Civil Procedure, for an

order granting summary judgment in its favor as a matter of law. This motion is based upon the

following grounds: :

1. There is no genuine issue as to any material fact.

2. There is no evidence that S&ME owed Plaintiffs any duty of care.

3. There is no evidence that any alleged professional negligence of S&ME proximately

caused the damages claimed by Plaintiffs.

4. Plaintiffs’ negligence claim is barred by the economic loss rule.
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5. There is no evidence that S&ME acted in a willful or wanton manner or in reckless
disregard to Plaintiffs’ rights. | -

6. PIaintiffs have not asserted any legal claim which would entitle them to an award of
attorney’s fees against S&ME, ' |

7. Plaintiﬁ‘sAéaImot recover the purchase price of the lot because the evidence establishes
that a repair is feasible.

8. Plaintiffs cannot recover for any losé of in_vestmeht opportunity because their claims are
unduly speculative.

9. S&ME is entitled to an order granting summary judgment in its favor as a matter of law.
This motion is based upon the pleadings filed in this action, the affidavit of Walker

Birdsong filed hérewith, upon the excerpts of depositions attached hereto, and upon applicable

common and statutory law.

Stephanie H. Burton (#13089)
Gibbes Burton, LLC

308 East St. John Street .
Spartanburg, South Carolina 29302
sburton@gibbesburton.com
Telephone:  864-327-5000
Facsimile:  864-327-5001

Attomeys for Defendant S&ME, Inc.

January 15, 2012
Spartanburg, South Carolina
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STATE OF SOUTH CAROLINA ;
IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE
Kevin McCarthy and Courtney E.
McCarthy,
AFFIDAVIT OF
Plaintiffs, WALKER BIRDSONG, P.E.
v,

C.A. No. 2011-CP-23- 6’1376_3\ NS

(m
\\}’aﬁ . 1N

-

Keowee Falls Investment Group, LLC, The
Cliffs Communities, LLC d/b/a The Cliffs at
Keowee Falls South, Cliffs Real Estate,
Inc., The Cliffs Golf and Country Club,
Inc., and S&ME, Inc..

w
-

Defendants.

N Nt s N s Nt N Nt Nt ot Nt i it ot g “wat St o’ o

Personally appeared before me, Walker Birdsong, who being duly sworn, states as foilows:

1. I am currently and [ have been employed by S&ME, Inc. since 1982. I am

familiar with the sgrvices provided by S&ME, Inc. at the Cliffs at Keowee Falls South, Jasmine
Cove.

2. In 2005, S&ME, Inc. was retained by the Cliffs Communities, Inc. to perform
certain geotechnical investigation services. By agreement with Cliffs Communities, Inc.?
S&ME. Inc. performed those services only on lot 31 at of the Cliffs at Keowee Falls South,
Jasmine Cove. S&ME, Ine. providgci its report concerning its services to the Cliffs
Communities, Inc. A true and accurate copy of that report is attached as Exhibit A.

3. S&ME has never been asked by anyone to investigate the subsurface conditions

. of Lot 32 of the Cliffs at Keowee Falls South, Jasmine.Cove.
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Walker Birdsong
: WAty
SWORN to before me this | Lzl"lhay AT M .

U< Y ’/,
of January, 2013 PR Ue2 %
AV, V7) 2. LS AN
— "¢ o =
Notary Publlc for the State of South Carolina, " i s
My Commission Expires: __ S~ |17 {3 0™ 2/'7/202,'{.':;‘1'\\\‘

YIRS

COMHATS
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EXHIBIT A
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. o ' ' 03.01.12 000009
. GATE A4S
) ‘ COMPILED/TYFED BY ___ 5
MAILED BY

HAND DELIVERED BY

SENION AUTHOR ..,
AUTHOR/SENION A oy

July 18,2005 F%ﬁ,ﬁm @@Y

THIS GOCUMERY 6 ‘F‘S MY LEAYE FILF

Mr. Donald H. Nickell, Jr., P.E.

The Cliffs Communities, {nc.

301 Beaver Dam Road

Travelers Rest, South Carolina 29690

Reference: SUBSURFACE EXPLORATION FINDINGS
Cliffs Keowee Falls South ~ Lot #31 Jasmine Cove
Oconee County, South Carolina
S&ME Project No. 1261-05423A

Dear Don:

S&ME, Tnc. is pleased to submit this Subsucface Exploration Findings letter for Lot #31
(Jasmine Cove) at the Cliffs Keowee Falls South development. Our work for the
property included an exploration of subsurface conditions, analysis, opinions regarding

the cawse of unusual features on the property and our geotechnical engineering

recommendations regarding supporting residential structures. This letter presents a brief
conﬁrmdnon of our understanding of the “project, the exploration results, and our

geotechnical conclusions and recommendations regarding the above considerations.

Lot #31 fronts Lake Keowee along its western shoreline. The lot slopes upward away
- from the lake at a visually estimated inclination on the order of about 4 horizontal to |
vertical. There are approximétely three “scarp” areas across the site, each approximately
paralleling the water surface and the contour of the lots. These surface features are very

unique.

The lot was explored with two soil testing borings (L-1 and L-2) performed below the
main “scarp” area and one boring (L-3) above the main “scarp” area. Additionally, thrce
trackhoe excavated test pits were performed at similar locations as the borings. At each
test pit and boring location, soils that appear to be residual in nature and common to the

Piedmont Geologic Province were encountered to termination or refusal depths of 20 to

] S&ME, Inc. . [864) 574-2360
155 Trodd Sireet " [B64) 5768730 fox .
Sparianburg, South Corolino 29301 {864) 232:8987 Greenville www.smeine.com
07.12.11 S&ME 000102
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03.01.12 000010

Subsurface Exploration Findings— Cliffs Keowee Falls South " S&ME Projert No. 126 1-05-423A°
Lot #31 Jasmine Cove. Oconce County, SC July 2005 |

30 feet below the ground surface. The residual soils generally consist of silty sand or
sandy silt; however, an upper layer of sandy clay was present in boring L-1. The
Standard Penetration Resistance (N) values in the residual soils varied from 2 to 31 blows
per foot with the majority of the values in the 2 to 5 blows per foot range. These values
indicate a very soft lo soft consistency for silts and clays, and a very loose to loose

relative density for sands.

The boring data indicates that the lot contains some unique surface and subsurface
anomalies. Although the boring data indicates very low consistency soils extend well
below the ground surface, it did not indicate that the exposed “'scarp” areas are the result
of lateral movements or surface sloughing. The .surface features could be terraced
alluvium deposited during past geologic events or possibly old road cuts created during

construction of Lake Keowee.

Based on the subsurface data and our experience, it is our opinion that residential
structures can be supported on-site with some modification to improve the foundation

soils. Several options are available for soil improvement, but we would recommend

undercut and replacement or rammed aggregate piers as the most practical. The undercut
area would include the building limits and an area extending at least 15 feet outside the

building limits, and would extend 5 to 7 feet.

Rammed Aggregate Piers are a patented system consisting of drilling vertical holes
(typically 30-inches in diameter) and filling them in layers with compacted crushed stone
to the; foundation beaﬁng fevel. Rammed Aggregate Piers are stiffer than the surrounding
soil and support a disproportionate share of the foundation load while reducing
foundation settlement, After Rammed Aggregate Pier ;:onstruction, foundations and/or

floor slabs may be constructed conventionally.

For planning purposes, the cost of undercuiting soils, replacing them with off-site borrow
soils, and wasting the undercul soils off site is typically about $12 to §15 per cubic yard.
However, a majority of the undercut soils would most likely be suitable for reuse as

structural fill. As for the Rammed Aggregale Piers, we estimate that approximately-5Q to
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03.01.12 000011

Subsurface Exploration Findings— Cliffs Keowee Falls South S&ME Project No. 1261-05-423A
Lot #31 fasmine Cove, Oconce County, SC_. i July 2005

75 piers would be required to support the structure and-floor slab. Tbe piers could be
installed in 4 to 5 days (including a modulus load test) with an anticipated cost on the
order of $350 to $600 per pier. However, this cost will vafy depending on project
specific variables. We can provide additional design and cost information as the project

is further advanced.

We appreciate the opportunity to work with The Cliffs Communities, Inc. by providing
the geotechnical engineering for this project. Should any questions arise regarding the

information in this report or when we may be of further service, please contact us.

Sincerely,

S&ME, Inc. _ '
Michae! Revis, P.E. "?%o;ward?érxy. PE,
Project Engineer Senior. Engineer
mrevis@smeinc.com ) hperry@smeinc.com

07.12.11 S&ME 000104

203



o

03.01.12 000012

&ME 000105 * *.°

%S

07.12.

has

204



Cow | : . . 03.01.12 000013

PROJECT: _ Cliffs Keowee Falls South - Lot #31 T
: Oconee County, South Carolina : BORINGLOG L-1
. S&ME Project No. 1261-05423 .
: NOTES:
DATE DRILLED:; 6/28/05 ELEVATION: !
DRILLING METHOD: 3%" H.S.A. BORING DEPTH: 23.0 .
LOGGED BY: M. Revis WATER LEVEL: Not Encountared @ TOB
DRILLER: Millwoad & Walker DRILL RIG: Dledrich D-50 -
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NOTES:
' 1. THIS LOG IS ONLY A PORTION OF A REPORT PREPARED FOR THE NAMED

Page 1 of 1
PROJECT AND MUST ONLY BE USED TOGETWER WITH THAT REPQRT, .
2. BORING, SAMPLING AND PENETRATION TEST DATA IN GENERAL ACCORDANCE
T™ D-1588.

" 3, STRATIFICATION AND GROUNDWATER DEPTHS ARE NOT EXACT. B -
4 WATER LEVEL IS AT TIME OF mbRAUON AND WILL VARY.
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PROJECT: Cliffs Keowee Falls South - Lot #31
= ~ Oconee County, South Carolina BORINGLOG L-2
, . S&ME Project No, 1261-05-423
; NOTES:
DATE DRILLED: 6/28/05 ELEVATION:
DRILLING METHOD: 3%" H.S.A, BORING DEPTH: 20.0

LOGGED BY: M. Revls

WATER LEVEL: Not Encountered @ TOB

ILLER: Miliwood & Walker .

1.
2

L]

-~

THIS LOG IS ONLY A PORTION OF A REPORT PREPARED FOR THE NAMED
PROJECT AND MUST ONLY BE USED TOGETHER WITH THAT REPORT.

BORING, SAMPLING AND PENETRATION TEST DATA IN GENERAL ACCORDANCE
WITH ASTM D-1586.

STRATIFICATION AND GROUNDWATER DEPTHS ARE NOT EXACT.

. WATER LEVEL IS AT TIME OF EXPLORATION AND WILL VARY.
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PROJECT: Cliffs Keowee Falls South - Lot #31 .
T Oconee County, South Carolina . BORINGLOG L-3
SBME Project No. 1261-05-423 X
NOTES:
DATE DRILLED: 6/28/05 ELEVATION:
DRILLING METHOD: 3%" H.S.A. BORING DEPTH: 30.0
]
LOGGED BY: M. Revis WATER LEVEL; Not Encountered @ TOB
DRILLER: Mlliwood & Walker ORILL RIG: Diedrich D-50
ot w
o . : . % F g E STANDARD PENETRATION TESTDATA | w
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Residuum - Soft red-brown to orange-brown fine to i
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/
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Dense to medium dense multi-colored silty fine to 1
coarse SAND )

BORING LOG 6105423.GP) SEME.GDT 7/1305

Medium dense brawn micaceous siity fine to
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Medium dense tan and white silty fine to coarse 1
SAND

BORING TERMINATED AT 30 FEET

OTES:

. THISLOG IS ONLY A PORTION OF A REPORT PREPARED FOR THE NAMED
PROJECT AND MUST ONLY BE USED TOGETHER WITH THAT REPORT.

Page 1 of 1

-

. BORING, SAMPLING AND PENETRATION TEST DATA IN GENERAL ACCORDANCE
./ WITH ASTM D-1580, -

. STRATIFICATION AND GROUNDWATYER DEPTHS ARE NOT EXACT.

s w

WATER LEVEL IS AT TIME OF EXPLORATION AND WILL VARY.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) :
COUNTY OF GREENVILLE )
)
Kevin McCarthy and Courtney E. McCarthy, )
) PLAINTIFF’S MOTION
Plaintiffs, g TO AMEND ITS COMPLAINT
VS. ) . :E:: it
) C.A. No. 2011-CP-23-6376
Keowee Falls Investment Group, LLC, The ) =
Cliffs Communities, LLC d/b/a The Cliffat ) N
Keowee Falls South, Cliffs Real Estate, Inc., )
The Cliffs Golf and Country Club, Inc., and ) U
S&ME, Inc., g ® A
Defendants. ) =

TO: DEFENDANTS KEOWEE FALLS INVESTMENT GROUP, LLC, THE CLIFFS
COMMUNITIES, LLC D/B/A THE CLIFF AT KEOWEE FALLS SOUTH,
CLIFFS REAL ESTATE, INC., THE CLIFFS GOLF AND COUNTRY CLUB,
INC., AND S&ME, INC. AND THEIR COUNSEL
WILL YOU PLEASE TAKE NOTICE that by motion of the Plaintiffs, Kevin McCarthy

and Courtney E. McCarthy, (“McCafthy”), by and through their undersigned counsel, hereby

moves this honorable Court on the tenth (10"‘) day hereafter, or as soon thereafter as counsel
might be heard, for leave of Court to amend its Complaint, pursuant to South Carolina Rules of

Civil Procedure Rule 15(a). In support its Motion to Amend, McCarthy would show the

following: ‘

1. Plaintiff is amending the Statement of Facts based upon information obtained
during discovery.

2. Plaintiff is amending the Complaint to add an additional Cause of Action against

the Cliffs based upon information obtained during discovery.
Page 1 of 2
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3. Plaintiff is amending the Complaint to add an additional Cause of Again against
S&ME based upon info&nation obtained during discovery.

4, Plaintiff is amending its Professional Negligence Cause of Action against S& ME
based upon information obtained during discovery.

5. Defendants would suffer no prejudice from McCarthy being granted leave to
amend its Complaint to add causes of action baséd upon answers obtaineci during deposition and
expert designation provided.

6. The proposed Amended Complaint is attached as Exﬁibit 1 '(without Exhibits as -
there were no new Exhibits or changes to the Exhibits.

7. Everything that is new is in red.

This Motion of the Plaintiff is without the consent of the Defendants. The Plaintiff

requested consent of the Defendants but they would not consent.

Plaintiff So Moves:

Wudley, IIT (SC-Bar No. 66154)
SON, DUDLEY & CRAWFORD, LLC
/" 704 E. McBee Avenue
Greenville, South Carolina 29601
Phone: (864) 242-4899
Fax: (864)242-4844
Attorneys for the Plaintiff
Greenville, South Carolina
March )0, 2013

Page 2 of 2
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF GRENVILLE )
Kevin McCarthy and Courtney R. C.A. No.: 2011-CP-23-6376
McCarthy,
Plaintiffs, :
, AMENDED COMPLAINT
VS, (Jury Trial Demanded)

The Cliffs Communities, LLC d/b/a The
Cliffs at Keowee Falls South; Keowee
Falls Investment Group; LLC; Cliffs
Real Estate, Inc.; The Cliffs Golf and
Country Club, Inc.; and S&ME, Inc.;

Defendants.

)
Plaintiffs, Kevin McCarthy and Courtney R. McCarthy (collectively

"F;Iaintiffs"), complaining of the Defendants The Cliffs Communities, LLC d/b/a The
Cliffs at Keowee Falls South; Cliffs Investment Group, LLC; Cliffé Real Estate, Inc.;
The Cﬁffs Golf and Country Club, Inc. (Defendants Cliffs Investment Group, LLC;
The Cliffis Communities, LLC d/b/a The Cliffs at Keowee Falis South; Cliffs Real
Estate, Inc.; and The Cliffs Golf énd Country Club, Inc. collectively hereinafter
"Cliffs Defendants"); and S&ME, Inc. ("S&ME") (collectively "Defendants"), would
show unto this Court as follows:
1. Plaintiffs are citizens and residents of the State of North Carolina and
are the record owners of the property subject to this dispute.
2. Upon information and belief, Defendant The Cliffs Communities, LLC
d/b/a The Cliffs at Keowee Falls South is a limited liability company existing under the

laws of the State of South Carolina with its primary place of business in Greenville

PLAINTIFF'S

% _—E—XT’!BIT
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County, South Carolina, and has as a subsidiary Defendant Keowee Falls
Investment Group, LLC. The Cliffs Communities, LLC does business-as The Cliffs
at Keowee Falls South. \

3. Upon information and belief, Defendant Keowee Falls Investment Group,
LLC is a limited liability company existing under the IaWs of the State of South Carolina
with its primary place of business in Greenville County, South Carolina. Upon
information and belief, Keowee Falls is controlled by The Cliffs Communities.

4. Upon information and belief, Defendant Cliffs Real Estate, Inc. is a
corporation existing under the laws of the State of Soﬁth Carolina with its primary place
of business in Greenville 'County, South Carolina, and who acted as the dual reél estate
agent for the Plaintiffs and Cliffs Defendants for the sale of the subject Lot to the
Plaintiffs and for a subsequent listing agreement with Plaintiffs.

5. Upon information and belief, Defendant The Cliffs Golf and Country Club,
Inc. is a corporation existing under the laws of the State of Sputh Carolina with its primary
place of business in Greenville County, South Carolina who was a party to the subject
Real Estate Sale and Purchase Agreement and was paid moﬁies, and has continued to
be paid monies, in consideration of the Plaintiffs entering said contract.

6. The Cliffs Defendants were all involved, as seller- and/or as agents of the
seller- in the acts surrounding the sale described herein to Plaintiffs of Lot 32, Jasmine
Point, said Lot being located in the subdivision known as The Cliffs at Keowee Falls
- South in the County of Greenville, State of South Carolina (the "Lot").

7. Upon information and belief, -Defendant S&ME is a North Carolina

corporation doing business in South Carolina, maintaining a place of business in -
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Greenville, South Carolina, and operating an engineering firm that conducted
investigations and offered professional opinions ;elated to property in The Cliffs at
Keowee Falls South subdivision, including PIéintiffs' Lot.

8. | The Court has Jurisdiction 6ver the parties and subject matter in this
action, and Venue is proper in this Court.

STATEMENT OF THE FACTS

9. Prior to June 6, 2005, Plaintiffs toured the Cliffs at Keowee Falls South
subdivision with a Cliffs Defendants' employee, J. Scott. Plaintiffs desired to purchase
the vacant Lot, which is the subject of this action.

10. Prior to purchasing the subject Lot, the Cliffs Defendants gave the
Plaintiffs a H.U.D. Report dated May 5,>2004 (a copy of saild HUD Report is attached
hereto and incorporated herein by reference as Exhibit "A"), The report contained
express representations about the subdivision, including the build-ability of the lots in the
subdivision (including the Lot at issue) and that unsuitable subsurface conditions were
not present that would warrant the use of special cbnstruction techniques to build on the
lots (including the Lot at issué). In this report, the Cliffs acknowledge its responsibility to
construct and install water lines to the lots including the Lot at issue.

11. As evidenced by the terms of said contract, the Cliffs Defendants
understood that the Plaintiffs, in consideration of purchasing the Lot, intended to build a
house on the Lot for use as a second home, or that if Plaintiffs sold the Lot, that
purchaser would be able to build a residence on it.

12. The H.U.D. Report and the contract with the Cliffs Defendants contained

an express representation that if DHEC had not previously approved the installation of
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a septic system on the Lot, or the Plaintiffs were unable to obtain a septic permit, and if
the Cliffs is unable to secure such approval, the Cliffs Defendants would refund‘
Plaintiffs’ purchase price.

13.  The contract also included a provision whereby the Defendant Cliffs Real
Estate, Inc. was paid a portion of the sales price as its purported commission for selling
the Lot to Plaintiffs upon the express premise (and understandings described herein)
that the Lot be suitable for residential construction.

14.  The contract also obligated the Plaintiffs to, inter alia, pay monies to
Defendant The Cliffs Golf and Country Club, Inc. for a. membership to the Cliffs Golf and
Country Club based on the Plaintiffs purchase of the subject Lot- the basis of said Lot
purchase (suitability for residential construction) being known to the .Cliffs Golf and
Country Club, Inc. by virtue of its inclusion as a party in the subject contract.

16. Sometime in 'April or May of 2011, Plaintiffs were contacted by an
adjacent property owner, Jack Harrell ("Harrell“) about a subsurface condition that was
effecting Harrell's lot and the cul de sac which is located above and adjacent to both the
Plaintiffs’ Lot and Harrell's lot.

16.  Harrell shared with Plaintiffs an engineer's report dated July 2005 from
Defendant S&ME that was submitted to }he Cliffs Defendants concerning abnormal
geological conditions on Harrell's lot (a copy of said S&ME report is attached hereto
and incorporated herein by reference as Exhibit “C"). Later, Harrell also shared the
results of his own engineer's .investigation which identified evidence of a geological
condition known as slope failure that was occurring on not only Harrell's lot, but on both

of Harrell's neighboring lots, including the Lot owned by Plaintiffs. (See copy of Carroll L
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Crowther, P.E.'s engineering report ["Harrell Report"], attached hereto and incorporated
herein by reference as Exhibit "D").

17.  Carroll L. Crowther, P.E. ("C. Crowther"), also the Harrell's expert, was hired
by Plaintiffs and conducted a site investigation on Plaintiffs' Lot. C. Crowther determined
the scarp or slope failure caused an unstable soil condition on Plaintiffs' Lot. C. Crowther
" determined that normal, reasonable construction techniques could not be used to build a
house on Plaintiffs' Lot ("McCarthy Report"). (See copy of Carroll L. Crowther, P.E.'s
McCarthy Report attached hereto and incorporated herein by reference as Exhibit "E").

18. C. Crowther opined that the slope failure on Plaintiffs' Lot made the site
unsuitable for a septic system (See Exhibit "E").

19. Based on C. Crowther's findings, Plaintiffs are unable to build a house on
their Lot because of the unstable soil conditions located thereon. Further, Plaintiffs
'understand they would not be able to sell the Lot for a value comparable to the amount
they paid for the Lot because no house can be built on it.-

20. It was later discovered that back in 2005 while the McCarthy's were
considering the purchase of Lot 32, the Cliffs had received a report from a professional
geologist with Alpha Environmental Science ("AES”) for the then owners of Lot 31.
AES identified evidence of a slope failure on Lot 31 and extending into the adjacent lots
north and south of Lot 31 (this included Lot 32). AES recommended Lot 31 not be used
for residential construction. AES also stated that it was possible that no construction
should take place on Lots 30 and 32.

21.  As a result of the AES report, the Cliffs agreed to switch lots with the then

owner of Lot 31. The Cliffs began the process of accepting a deed back from the

214



i
|
|
|

owner of Lot 31 and giving the owner another lot in Keowee Fa;lls South. The Cliffs
nevef disqlosed the AES report or the lot swap with the McCarthiy's despite this being
material information, prior to the McCarthy's signing the contract Oril fot 32.

22. On or about June 20, 2005, the Plaintiffs and tr‘he Cliffs Defendants
executed a "Real Estate Sale and Purchase Agreement" (a copy of said contract is
attached hereto and incorporated herein by reference as Exhibit "b"). At this time, the
McCarthy's had a contractual property interest in Lot 32. i

23.  The Cliffs Communities, Inc., while working on takingiback the deed to Lot
31, asked S&ME to review the AES report and offer a second op|iniion. S&ME reviewed
the AES report then submitted a ‘proposal to investigate and rep?ort on the three lots
referenced in the AES report. In making the proposal, someone from S&ME went and
walked the three lots (Lots 30, 31 and 32). S&ME describes obseirving three “sloughs”
on the lots and submitted a proposal to conduct a geotechnical invéstigation on all here
lots. . ]

24. It appears the Cliffs directed, and S&ME allowed tr?e' Cliffs, to limit the
proposed investigation of three lots to only Lot 31-and not the lotf adjacent to Lot 31
that AES identified as experiencing the same slope failure as Lot 31. |

25. At the time the McCarthy's signed the contract to piurchase Lot 32, the
only report the Cliffs had was the AES report. In fact,. when the M<;:Carthy's signed the
contract for Lot 32, the Cliffs did not have the S&ME proposal to i1nvestigate the three
lots. |

26. On July 18, 2005, a month after the McCarthy’s sigjned the contract to
1

purchaée Lot 32 at the Cliffs but before closing, S&ME submitted ité report on Lot 31 to

6
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the Cliffs. The report identified three “scarp” areas across Lot 31, but did not describe
that this condition continued into Lots 30 and 32 as the AES report did and as they had
previously noted in the proposal. The S&ME report indicated that Lot 31 contained
“some unique surface and subsuﬁace abnormalities” but did not mention that this
condition continued onto the adjacent lots or that this condition might extend to the
adjacent lots like the AES report did. The S&ME report did not mention the conditions it
observed affecting the three lots that it referenced in its proposal to the Cliffs.

27. The S&ME report also ﬁoted, “[blased on the subsurface data and our
experience, it is our opinion that residential structures can be supported on-site with
some modifications to improve the foundation soils.” S&ME then discussed a process of
installing rammed aggregate piers at an estimated cost of nearly $50,000. This was
significant and material information that potential purchasers, such as the Plaintiffs,
would want to know, especially having a contractual interest in the adjacent lot.

28. At the time of the S&ME report on Lot 31, S&ME knew that a professional
geologist with AES had recomménded no residential structures be built on Lot 31 and
perhaps the lots adjacent to Lot 31, which included Lot 32.

29. S&ME had done business for the Cliffs prior to 2005 and was working on a
Cliffs project at Keowee Falls when the Cliffs asked it to look at the AES report and
make its proposal. S&ME was also aware that the Cliffs marketed the lots in Keowee
Falls South for residential construction. S&ME knew, or should have known, that the
soil condition on Lot 31 was also present on Lots 30 and 32 by virtue of its own

reference to three “sloughs” on all of the lots in its proposal to the Cliffs.
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30. When hired to perform an analysis of, and issue a report on, the
geotechnical features and conditions of a.particular piece of land, it is industry standard '
for geo‘technical engineers fully identify the particular geological features located
thereon regardless of whether such features extend beyond the boundaries of that
particular piece of land and onto adjaceht lands. |

31.  After filing suit, the Cliffs Defendants and S&ME have both represented to
the Plaintiffs that a water line in the cul de sac adjacent to the Lot broke in 2009.

32. The Cliffs had the water line installed as a part of' infrastructure for the
development. In the 2004 HUD disclosure, the Cliffs represented that the water linle was
available for Plaintiff to tap into. Specfﬁcally, the Cliffs represented it was “responsible
for the construction and instaliation costs of extending water service to your lot” (Exhibit
A, p.-11 2004 HUD disclosure).

33. The Defendant S&ME has taken the position that the 2009 water line
break resulted in the uncontrolled flow of thousands of gallons of water onto the Lot and
the other lots adjacent to the cul-de-sac.

34.  After the water line break, the Cliffs hired BLE to install inclinometers on
Lots 30, 31 and 32. Plaintiff was unaware that inclinometers had been placed on their
Lot. The purpose of the inclinometers was to measure if the earth on the lots was
moving.

35. The Cliffs Defendants and S&ME acknowledge that inclinometer data
collected by BLE, Inc. shows movement of the soil on Lot 32 and Lots 30 and 31 has

occurred since this water line break occurred in 2009.
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36. S&ME alleges that the movement shown in the BLE inclinometers that hés
occurred on the Lot since 2009 is a direct and proximate result of the water line break.
Plaintiff's expert disagrees.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract — The Cliffs Defendants)

37. The allegatibns of the preceding paragraphs are incorporated
herein by reference. ‘

38. Plaintiffs entered .into a contract with the Cliffs Defendants for the
purchase of Lot 32, Jasmine Cove in the Cliffs at Keowee Fails South subdivision (See
Exhibit "B"). |

39. The Cliffs Defendants expressly warrantea that no unstable soils were on
the Lot such that the use of any special construction techniques would not be required
to build a residence thereon.

40. The Cliffs Defendants also expressly warranted that if DHEC would not
approve of aﬁ individual sewage treatment system on the Lot, then the Cliffs Defendants
would refund the purchase price in exchange for Plaintiffs deeding the Lot back to
~ Defendant Cliffs.

41.  The Cliffs Defendants also expressly warranted that there were no unusual
natural hazards on the Lot.

42. The Cliffs Defendants breached the contract in one or more of the following
particulars:

(i) the Lot contains unstable soils such that no residence can be reasonably built
thereon, or at a minimum, special construction techniques would be required;

(i) a DHEC permit for an individual sewage treatment system will not be

9
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possible because of the unstable soils on the Lot;

(iii) despite the Cliffs Defendants' knowledge of the Plaintiffs inability to obtain a
permit for an individual sewage treatment system, the Cliffs Defendants have not
agreed to refund the purchase price as they were required under the contract;
(iv) the Lot contains an unusual natural hazard; and

(v) the Ciliffs failed to disclose the knowledge they had about the unstable soil .
condition on the Lot from 2005-2011.

40.. Because of the nature of the unstable soil condition, it effectively nullifies
any value having been transferred by the Cliffs Defendants to the Plaintiffs. in
consideration of the representations made by the Cliffs Defendants, the Plaintiffs and the
Cliffs Defendants. entered into the subject contract with the mutual understanding and
agreement that the value paid by the Plaintiffs to the Cliffs Defendants was
representative of the Plaintiffs' ability to reasonably build a house on the Lot, was
representative of the Lot's suitability fqr normal residential construction techniques, and,
regardless of whether the Plaintiffs ever built a house on the Lot, was representative of
the marketability of the Lot upon which the Plaintiffs could rely in transferring it for
comparable value to any potential grantees qf the Plaintiffs. These representations made
by the Cliffs Defendants being false are furthér breaches of the contract.

41. Because of the nature of the Cliffs Defendants' breaches of the
contract, the Plaintiffs seek rescission of the contract, the value paid by Plaintiffs- for the
Lot, all other monies paid by the Plaintiffs to the Qliffs Defendants and all direct and
consequential damages, plus attorneys' fees, costs and interest.

42.  As an additional, alternative request for relief, the Plaintiffs seek a refund
of the purchase price pursuant to the provisions of the above referenced H.U.D. Report

and contract, which provide for the refund of Plaintiffs' purchase price, and other costs,

10
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plus attorneys' fees, since the Lot cannot be permitted for an individual sewage

treatment system nor can a residence be built without using special construction

techniques.

FOR A SECOND CAUSE OF ACTION
(Negligence — The Cliffs Defendants)

43. The éllegations of the preceding paragraphs are incorporated
herein by reference.

44, The Cliffs Defendants, ‘The Cliffs Communities, LLC d/b/a The Cliffs of
Keowee Falls South and Keowee Falls Investment Group, LLC, owed a duty to the lot
owners within the Cliffs at Keowee Falls South, including the Plaintiffs, to construct and
install the water lines within the Cliffs at Keowee Falls South in a manner suitable fo.r its
intended use such that the water-lines would not b(eak and cause property damage to
the lots within the Cliffs at Keowee Falls South, including the Lot at issue.

45.  According to S&ME and its expert, the Cliffs Defendants breached that
duty when ‘a water line adjacent to the Lot broke in 2009 and spilled allegedly 100,000
gallons of water onto the lots adjacent to the cul de sac. S&ME asserts the water line
broke and caused the water to éscape onto the lots. S&ME's allegation, if true, means
the water line was defectively. constructed and maintained by the Cliffs Defendants
failed in its intended use causing property damages to not only the water Iiné itself but
also resulting in property damage to the surrounding areas, including property damages
to the Lot. According to S&ME and its expert, it is this water line break that is causing
the inclinometers on Lot 32 to show movement. The data from the inclinometers,

according the Plaintiff's expert, renders the property economically unbuildable. Further,

11
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this information has damaged the marketability of the lot and .cast a shadow on its
value. Therefore, the movement shown on Lot 32 constitutes property damage. This
alleged faulty construction and maintenance and the damages resulting therefrom
constitute an occurrence as such damages were unintended, unforeseen, fortuitous
and/or injurious in nature.

46. The damages from the Cliffs Defendants’ alleged failures have resulted in
the Lot's continued exposure to harmful conditions causing inclinometer to show the Lot
is moving.

47. The actions and/or inactions of the Clifis Defendants have directly and
proximately caused the Plaintiffs to incur unexpected occurrences resulting in property
damage to the Lot.

48. As a direct, proximate and consequential result of the Cliffs Defendants’
negligent construction and maiAntenanCEe of the water line, the Plaintiffs have suffered
and will continue to suffer damages in an amount to be determined by a jury, for which
the Plaintiffs hereby sue, together with consequential, special and punitive damages in
an amount to be determined by a jury, and costs, attorneys’ fees and interest. It is

noted that Plaintiff's expert does not agree with S&ME's assertion.

FOR A THIRD CAUSE OF ACTION
(Fraud — The Cliffs Defendants)

49. The allegations of the preéeding paragraphs are incorporated
herein by reference.
50. The Cliffs Defendants were aware in July of 2005 that an unusual

subsurface condition existed on several lots in the subject subdivision, including the
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Plaintiffs' Lot, the existence of which could effect the construction of a residence on
Plaintiffs' Lot and, therefore, the marketability of that Lot. Yet, the Cliffs Defendants
never disclosed this information to Plaintiffs prior to (during, or anytime after) the
" closing on the Plaintiffs' Lot in August of 2005.

51.  Further, despite knowledge of the conditions affecting the subject Lot, the
Cliffs Defendants did not require S&ME to further investigate the "scarps” to determine
the extent it impacted the Plaintiffs' Lot and the value of said Lot Had such
investigation taken place, the scarps would have been identified on Plaintiffs' Lot and
that a slope failure was continuing, materially affecting the sales contract.

52. The Cliffs Defendants either knew of the falsity of its material
misrepresentations or recklessly disregarded the truth or falsity of the
misrepresentations.

53. The failure of the Cliffs Defendants to disclose this® material
information was a material misrepresentation that the Cli.ffs- Defendants intended for the
Plaintiffs to act upon, for which the Plaintiffs were completely ignorant of and, pursuant
to their right to rely thereon, did rely thereon in consummating the purchase of the Lot
that is now worthless,

54, As a consequential and proximate result of Plaintiffs acts in reliance on the
Cliffs Defendants' misrepresentations, the Plaintiffs suffered actual, consequential, special ‘
and punitive damages in an amount to be detenﬁined by a jury, together with costs,

attorneys' fees and interest.
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FOR A FOURTH CAUSE OF ACTION
(Negligent Misrepresentation — The Cliffs Defendants)

55. The allegations of the preceding paragraphs are incorporated
herein by reference.

56. The Cliffs Defendants were aWare‘ in July of 2005 that an unusual
subsurface pondition existed on several lots in the subject subdivision, including the
Plaintiffs’ Lot, the.existence of which could affect fhe construction of a residence on
Plaintiffs' Lot and, therefore, the marketability of the Lot. Yet, the Cliffs Defendants
neve‘r disclbsed this information to Plaintiffs prior to (during, or anytime after) the
closing on the Plaintiffs’ Lot in August of 2005. |

57.  Further, despite knowledge of the conditions affectiné the subject Lot, the,
Cliffs Defendant§ did not require an engineer to further. investigate the "scarps” to |
determine the extent it impacfed Plaintiffs' Lot 32 and the value of said Lot, Had such
investiéation taken place, the scarp would have been identified on Plainiiffs' Lot and that
a slope failure was continuing, materially affecting the sale contract.

58. The failure- of the Cliffs Defendant§ to disclose this material
information was a material misrepresentatioh that the‘Plaintiffs justifiably relied upon in
consummating the purchase of the Lot that |s noW worthléss.

59. The Cliffs befendants had a pecuniary interest in making the
misrepresentation to the Plaintiffs, and the éliffs Defendants oWed a duty of care to see
that truthful information was communicated to the PIaintjffs. | |

60. The Cliffs Defendants breached its duty by failing to exercise due care.

61.  The Plaintiffs suffered a pecuniary loss as a direct and proximate result of
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their reliance on the Cliffs Defendants' misrepresentations in an amount of
consequential, special and punitive damages to be determined by a jury, together with
costs, attorneys' fees and interest for which it hereby sues.

FOR A FIFTH CAUSE OF ACTION
(Constructive Fraud — The Cliffs Defendants)

62. The allegations of the preceding paragraphs are incorporated
herein by reference. } .

63. The Cliffs Defendants were aware in July of 2005 that an unusual
subsurface condition existed on several lots in the subject subdivision, inclgding the
Plaintiffs' Lot, the existence of which could affect the construction of a residence on
Plaintiffs' Lot and, therefore; the marketability of the Lot. Yet, the Cliffs Defendants
never disclosed this information to Plaintiffs prior to (during, or anytime after) the
cldsing on the Plaintiffs’ Lot in August of 2005, materially affecting the sales contract.

64. Further, despite knowledge of the conditions affecting the subject Lot, the
Cliffs Defendants did not require an engineer to fufther iﬁvestigate the "scarps" to
determine the extent it irﬁpacted Plaintiffs' Lot 32 and the value of said Lot. Had such
investigation taken place, the scarp would have been identiﬁed on Plaintiffs' Lot.

65. The Cliffs Defendants ought to have known .o‘f the falsity of its
material misrepresentations. |

66. The failure of the Cliffs Defende)mts to disclose this material
information was a material misrebresentation that the CIiffs Defendants intended for the
Plaintiffs to act upon, for which the Plaintiffs were completely ignorant of; and, pursuant

to the Plaintiffs fight to rely thereon, did rely thereon in consummating the purchase of

15

224



the Lot that is now worthless.

67. Asa consequeﬁtial and proximate result of Plaintiffs acts in reliance on the
Cliffs Defendants' misrepresentations, the Plaintiffs suffered consequential, special and
punitive damages in an amount to be determined by a jury, together with costs, attorneys'

fees and interest for which it hereby sues.

FOR A SIXTH CAUSE OF ACTION
~.  (Professional Negligence - S&ME)

68. The allegations of the preceding paragraphs >are incorporated
herein by reference.

69. Defendant S&ME was engaged by the Cliffs Defendants to investigate
subsurface conditions affecting the (Harrell's) lot adjacent to Plaintiffs' Lot for the purpose
of accurately reporting subsurface conditions in light of the affect of same on thé
suitability of the property for residential consfruction, recommending proper testing, and
recommending proper methods of remediation, if any. |

70. Defendant S&ME issued a report identifying that there was
abnormal geological conditions (the scarp) on Harrell's lot and that there was evidence
of three "scarps” existed on Harrell's lot.

71.  Upon information and belief, S&ME's professional opinion was
sought as a second opinion by the CIiffs( after it }received the Alpha Environmental
report recommending no structures be built on Lot 31 and possibly the adjacent Lots.
S&ME was to determine whether residential construction could reasonably take place
on the property next to |Plaintiffs (Lot 31) and the lots adjacent to Lot 31. Based on

S&ME's conclusions regarding the existence and location of the "scarp” features
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together with S&ME's knowledge of its purpose in issuing a professional opinion, S&ME
knew or should have known that the "scarp" features would materially impact the
viability of residential construction on the surrounding property, to include the property
of the Plaintiffs. S&ME clearly understood this since it recommended that it was
necessary to install $50,000 worth of work to stabilize the site before construction could
be performed.

72.  When hired to perform an analysis of, and issue a report on, the
geotechnical features of a particular piece of land, it is industry standard for
geotechnical engiﬁéers to fully identify the particular geological features located on the
property and the extent to which they are evident on other property regardless' of
whether such features extend beyond the boundaries of that particular piece of land and
onto adjacent lands.

T3 S&ME owed a duty of care to the owner of the three lots they were
or.iginally asked to investiéate and those that Had a current interest in the lots, including
Plaintiffs. At the time, the Cliffs owned all three lots as it was in the process of
obtaining the deed back on Lot 31. When S&ME issued its report, it had seen the AES
report and had walked all three lots. S&ME had a special relationship to the Cliffs as-
owner and also the McCarthy's by virtue of their pending contract with the Cliffs to
purchase Lot 32. S&ME's duty extended to McCarthy by virtue of Plaintiff's current
contract and property interest in Lot 32. S&ME discovered the "scarps”, recognized
what caused them and should have performed further testing, or recommended
additional testing on adjacent lots, and/or to inform the Cliffs of S&ME'’s knowledge

regarding the "scarps”, and that the “scarps” extended into the adjacent lots and the
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material impact these features could have on the viability, or lack thereof, of
reasonable, residential construction taking place on said properties and the impact
these féatures could have on the value of the property. Since S&ME knew it was being
asked for a second opinion on the AES report, S&ME’s recommendation of $50,000 in
modifications to the soil on Lot 31 operated as an acknowledgement that such
recommendation exfended to the ad);acent lots since the same conditions were
observed by S&ME on those lots. S&ME's failure to specifically state this is a violation
of its duty.

74.  The standard duty of care owed by S&ME precluded them from putting
professional blinders on and ignoring their responsibilities to fully and accurately identify
the geological features present across the entire area’ in which the subject lots are
located to include the recommendation of soil modification necessary on the other lots
and to issue a full and accurate report regarding same, regardiess of any possible
motives the Clif'f; Deféndants may have had in instructing them to exercise such
ignorance and regardless of any possible motives S&ME may have had in agreeing to
do so.

75. Upon information and belief, Defendant S&ME did not further
investigate, or recommend additional investigation, the - extent in which the scarps were
evidence of a slope failure affecting the Plaintiffs' Lot. S&ME did not describe the extent
of the geological condition that could apply to the adjacent lots and that it
recommended a soil modification that would also apply to those lots or otherwise notify
the owners of said properties of the abnormal geological conditions and the impact the

same could have on the value of the property and the viability of reasonable, residential
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construction taking place on the property.

76. Defendant S&ME, without conducting any further meaningful tests on the
Harrell lot-or on the Plaintiffs' Lot and without otherwise noﬁfying the owners of the
potential significance of the abnormal geological eonditions, simply opined that a
residence could be built on the Harrell lot with its recommended soil modifications.

77. Defendant ‘S&ME‘s silence as .to Plaintiffs' Lot amounted to a
material omission as to a condition known to Defendant S&ME that could materially
effect the use of, value of, and the viability of reasonable residential construction on the
Plaintiffs' Lot. | |

78. Allofthe abOVe violates the standard of care of Geotechnical Engineers in
South Carolina, particularly in theAUpstate of South Carolina, where Plaintiffs’ Lot is
located.

79.  In compliance with S.C. Code Ann. 15-26-100, et. seq. Plaintiff is filing as
a part of this Complaint an affidavit based on the available evidence at the time of the
filing of the affidavit. Thie affidavit, executed by- Carroll L. Crowther, P.E. is attached
hereto and incorporated herein by reference as Exhibit "F".

80. As a consequential and proximate result of Defendant S&ME's failure to
adhere to the sta‘ndard of care, Plaintiffs have been damaged as they paid over $1
million dollars fof a Lot that cannot be used as represented, for which the Plaintiffs
hereby sue, fogether with consequential, special and punitive damages in an amount to

be determined by a jury, and costs, attorneys' fees and interest.
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FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation — S&ME)

81. The allegations of the; preceding paragraphs are incorporated
herein by reference.

82. When it .issued its report on July 18, 2005, S&ME had a special
relationship with Pla.ihtiffé by virtue of Plaintiff's contractual property interest in Lot‘32; a
lot S&ME proposed to investigate., ' |

83. S&ME knew that when hired to perform an analysis of, and issue a report
on, the geotechnical features of a particular piece of land, it is industry standard for
geotechnicaf engineers to be responsible for fully identifying the particular geological
features located thereon regardless of whether such features extend beyond the
boundaries of that particular piece of land and onto adjacent lands. It is industry
standard for geotechnical engineers to fully describe the extent of geological features
even if they extend into adjacent property.

84.  Likewise, S&ME knew that when it was hired to do this work for the Cliffs
Defendants that the purpose of the Cliffs Defendants hiring S&ME to do this work was
for the purpose of the Cliffs Defendants to use the résults of S&ME's work, including
any reports issued by S&ME, in the Cliffs Defendants’ efforts to resolve an outstanding
dispute between the Cliffs Defendants and the owner o'f lot 31 | regarding the build-ability
of lot 31.

85. S&ME also knew that when it was hired to do this work for the Cliffs
Defendants, the lots édjacent to lot 31 were vacant residential lots that had been

marketed and/or sold as lots upon which a residence could be built, were owned by the
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Cliffs and were being offered for sale. In fact, the McCarthy's had signed a contract for

Lot 32 at that time. S&ME also knew that AES had noted that construction might not be
suitable on Lots 30 and 32. S&ME had also oBserved the same condition affected Lots
30 and 32, as noted in its proposal. |

86. Upon S&ME’s investigation of, and report on, the unusual subsurface
conditions existing on Lot 31Ain the Jasmine Cove area, S&ME knew or should have
known that this subsurface condition existed on other similarly si?uated lots in the
subject subdivision, including the Plaintiffs' Lot, the existence of which could affect the
construction of a residence on Plaintiffé' Lot and, the'refore, the marketability of the Lot.

S&ME was at least aware that a professional geologist had identified the unique

subsurface failure extending into lots adjacent to Lot 31. S&ME's own proposal

described “sloughs” on all three lots.

87. Despite the knoWIedgé of'S&ME and its industry-wide standard of care
and responsibility requiring it fo fully identif;/ the particular geological features locatéd on
a specific tract of land regardiess of whether such features extend beyond the
boundaries of that particular piece of land and onto adjacent lands, S&ME failed to fully
and accurately report on ’the uanual surface and/or subsurface conditions that existed
on the lots within the Jasmine Cove area, including the Lot at issue or identify that the
recommended soil modification it made on Lot 31 would also apply to the adjacent lots
since the same conditions were present-on those lots.

88. S&ME knew or should have know that its failure would allow the Cliffs
Defendants to improperly market and/or éell the adjacent lots, including the Lot at issue,

while prohibiting owners and those under contract for those lots at the time S&ME
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made its report, including the Plaintiffs, from being fully, adequately and accurately
notified of the pre-existing unusual sﬁrface and/or subsurface conditions existing on the
Lot - conditions and the recommendations for soil modification that the Cliffs
Defendants and S&ME knew or should have know existed at the time.

89. Yet, S&ME never disclosed this information in its report to the Cliffs
Defendants and neither S&ME nor the Cliffs Defendants ever disclosed this information
to Plaintiffs prior to (during, or anytime after) the closing on the Plaintiffs' Lot in August
of 2005, despite Plaintiff's having an contractual property interest in the property at the
time S&ME provided its report. |

90. The failure of S&ME. to- prbperly disclose this material
information was a material misreprésentation that the Plaintiffs justifiably relied upon in
consummating the purchase of the Lot that i_s now worthlless.

91. S&ME had - a pecuniary interest ~ in making the
misrepresentation to the Cliffs Deféndants and IPlaintiffs, and S&ME, by virtue of a
special relationship to Plaintiffs, owed a duty of care to see that truthful information was
communicated to the Cliffs Defendants and Plaintiffs. .

92. S&ME breached its duty by failing to exercise due care.

93.  The Plaintiffs suffered a pecuniary loss as a direct and proximate result of
their reliance on S&ME's misrepresentations in an amount of consequential, special
and punitive damages to be determined by a jury, together with costs, attorneys' fees

and interest for which it hereby sues.
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FOR AN EIGHTH CAUSE OF ACTION
(Violation of the Interstate Land Sales Full Disclosure Act,
15 U.S.C.A. § 1701, et. seq. (the "Act")
— The Cliffs Defendants)

94. The allegations of the preceding: paragraphs cre incorporated
herein by reference. |

95. - This ‘cause of action is brought by Plaintiffs against all Cliffs
Defendants under the provisions of the Interstate Land Sales Full Disclosure Act, 15
U.S.C.A. §§ 1701, et. seq., for rescission, compensatory damaces, as well as interest,
court costs, attorneys' fees, independent expert fees, and all travel costs to and from
the Lot.

96. This Court has jurisdiction over this claim pursuant to 15 U.S.C.A. § 1719,
which4pr0vides concurrent non-rehovable jurisdiction on actions brought under the Act
that are filed in state court. State courts have concurrent jurisdiction over suits in equity
and actions at law brought to enforce any Iiability or duty created by this title. In
accordance with the Act, "Any suit or action may be brought ... in the district where the
offeror sale took place, if the Defendant participated therein... No case arising under this
chapter and brought in any |

97. | State court of competent jurisdiction shall be removed to any court of the
United States"..

98. The Plaintiffs are "purchaéers“ within the provisions of the Act. The
Defendants, as defined above, collectively and individually are the "Developer”, or agents
of the "Developer" within the context of the Act. At the time of the sale, Mr. McCarthy

resided in Georgia and Ms. McCarthy resided in North Carolina.
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99. The Act prohibits the sale or lease of "lots" in a "subdivision" using any
means of interstate commerce, unless the lots are either exempt or registered with the
United States Department of Housing and Urban Development ("HUD"); The Act
applies, if,‘by means of interstate commerce (e.g. print media, television, Internet, etc.)
are used to solicit offers to buy or to make offers to sell, regardless of whether the
owner/developer has engaged in any advertising or other marketing or sales activities
directed outside the state where the property is located. |

100. The subject Lot is located in a sebdivision and was sold by the
Cliffs Defendants using means of interstate'commerce such that the Act applies to the
Lot. Furthermore, the subject Lot is not considered "exempt”, as defined in the Act,

101. Unless a particular sale or lease “is exémpt from the registration
requirements, the Act requires preparation and filing of a "Statement of Record" with
HUD's Office of Interstate L.and Sales Registration. The Statement of Record consists
of two parts: a detailed disclosure document referred to as the.Property Report, and an
Additional Information and Documentation section (or "AID") that provides additional
information and documentation to support the ‘representations made in the Property-
Report.

102. "Upon information and belief, the Cliffs Defendants did not provide the
Plaintiff a full Statement of Record, bet only a Property Report.

103. Pursuant to the Act, the Cliffs Defendants were to provide a
statement of record that included, inter alia, an accurate statement of the topography of
the subdivision, a statement of the existence of any unusual conditions relating to

safety which affect the subdivision and are known to the developer, and such other
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information and documents as being reasonably necessary or appropriate for the
protec;(ion of the purchasers. Moreover, the Act required the Cliffs Defendants to
provide the Plaintiffs with a Property Report that contained information necessary or
appropriate in the public interest of for the protection of the purchasers such as the
Plaintiffs.

104. Further in accordance with the Act, it shall be unlawful for any -
developer or agent, directly or indirectly, to make use of any means or instruments of
transportation or communication in interstate commerce, or of the mails ... to sell or
lease any lot where any part of the statement of record or the property report contained
an untrue statement of a material fact or omitted to state a material fact required to be
stated therein... to employ any device, scheme, or artifice to defraud; to obtain money
or broperty by means of any untrue statement of a material fact, or any omission to
state_a a material fact necessary in order to make the statements made (in light of the
circurﬁstances in which they were made and within the context of the overall offer and
sale or lease) not misleading, with respect to any information pertinent to the lot or
subdivision; to engage in any transaction, practice, or course of business which
operates or would operate as a fraud or deceit upon a purchaser...".

105. The Property Report provided by the Cliffs Defendants contained untrue
statements of material facts and omitted to state material facts required to be stated
therein. Specifically, the Cliffs Defendants failed to make any statement to the Plaintiffs
regarding the abnormal geological condition of the property despite the fact that such a
statement and associated facts were material and pertinent in light of the circumstances

and within the context of the overall offer and sale. Moreover, the Cliffs Defendants
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made the following misrepresentations in the Property Report (see Exhibit "A"):

GENERAL TOPOGRAPHY i
The general topography of the land within Keowee Falls South is a
combination of gently rolling hills and valleys.

None of the lots in the subdivision contains any steép slopes, rock,
outcropping, unstable or expansive soil conditions that could necessitate
the use of special construction techniques to builid.

DRAINAGE AND FILL

None of the lots require draining or fill prior to being used for the
construction of residences.

FLOOD PLAIN -

The subdivision is not located within a flood plain or an area

designated by any federal, state or local agency as being prone to
flooding. ...

FLOODING AND SOIL EROSION

We will provide temporary and permanent control measures

within the subdivision which will aggressively control storm water, erosion
and sediment control, including sodding and seeding in areas of heavy
grading or cut and fill, along with construction of diversion ditches and
sediment control basins as necessary. ...

HAZARDS oo

We are not aware of any unusual safety factors or hazards

that affect the subdivision or any proposed plans for construction that may

create a future nuisance or safety hazard.

The lots covered by this Property Repbrt are not subject to unusual natural

hazards, and no federal, state or local agency has formally identified the

area as one subject to the frequent occurrence of natural hazards.

106. The above referenced representations made by the Cliffs
Defendants and their agents were misleading, and operated as a fraud and deceit upon

the Plaintiffs, and were made in violation of the Act, for which the Plaintiffs hereby éue.

Specifically, when the Cliffs were aware of the AES report contents, it entered into
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contract with Plaintiffs.

FOR A NINTH CAUSE OF ACTION
(Violation of the S.C. Unfair Trade Practices Act — The Cliffs Defendants)

107. The allegations of the preceding paragraphs are incorpdrated
herein by referénce.

108. The above described misrepresentations made by the Cliffs Defendants
to the Plaintiffs were unfair and deceptive, as defined in the South Carolina Unfair
Trade Practices Act, S.C. Code Ann. §§ 39-5-10, et. seq. (the "UTPA"), and have
proximately caused the Plaintiffs to suffer an ascertainable loss of property and money.

109. The actions ;)f the Cliffs Defendants affect the 'public interest
because their actions are capable of repetition in the deception and defrauding of
others, and, in fact, have been repeated in the deception and defrauding of others, to
include without limitation, the Plaintiffs' neighbors. The repeated actions of the Plaintiffs
affect the pub|ic'§ inferest. |

110. The actions of the Cliffs Defendants were willful within the meaning and
interest of § 39-5-140 of the UTPA.

111. As a direct and prokimate result of the acﬁons of the Cliffs Defendants,
the Plaintiffs paid funds greatér than the aétual value of the Lot. As such, the violation
of the UTPA entitles Pléintiffs to treble daméges and reasonable attorneys' fees, for
which the Plaintiffs hereby sue.

WHEREFORE, Kevin McCarthy and Courtney E. McCarthy pray for the following

relief:
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b)

d)

e)

f)

9)

Judgment against Defendants Cliffs Investment Group, LLC; the Cliffs
Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real
Estate, Inc.; and The Cliffs Golf and Country Club, Inc. for the First Cause
of Action in an amount to be determined by a jury, together with interest at
the legal rate as determined and disbursements of this actlon and for
attorney's fees and costs;

Judgment against Defendants Cliffs Investment Group, LLC; The Cliffs
Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real
Estate, Inc.; and The Cliffs Golf and Country Club, Inc. for the Second
Cause of Action in an amount to be determined by a jury, together with
interest at the legal rate as determined and disbursements of this action,
and for attorney's fees and costs;

Judgment against Defendants Cliffs Investment Group, LLC; The Cliffs
Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real
Estate, Inc.; and The Cliffs Golf and Country Club, Inc. for the Third
Cause of Action in an amount to be determined by a jury, together with
interest at the legal rate as determined and disbursements of this action,
and for attorney's fees and costs;

Judgment against Defendants Cliffs Investment Group, LLC; The Cllf'fS
Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real”
Estate, .Inc.; and The Cliffs Golf and Country Club, Inc. for the Fourth
Cause of Action in an amount to be determined by a jury, together with
interest at the legal rate as determined and disbursements of this action,
and for attorney's fees and costs;

Judgment against Defendants Cliffs Investment Group, LLC; The Cliffs

- Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real

Estate, Inc.; and The Cliffs Golf and Country Club, inc. for the Fifth Cause
of Action in an amount to be determined by a jury, together with interest
at the legal rate as determined and disbursements of this action, and for
attorney's fees and costs;

Judgment against Defendant S&ME, Inc. for the Sixth Cause of Action in
an amount to be determined by a jury, together with interest at the legal
rate as determined and disbursements of this action, and for attorney's
fees and costs;

Judgment against Defendant S&ME, Inc. for the Seventh Cause of Action
in an amount to be determined by a jury, together with interest at the legal

rate as determined and disbursements of this action, and for attorney's
fees and costs;

28

237



h)

)
k)

)

Judgment -against Defendants Cliffs Investment Group, LLC; The Cliffs
Communities, LLC 'd/b/a The Cliffs at Keowee Falls South; Cliffs Real
Estate, Inc.: and The Cliffs Golf and Country Club, Inc. for the Eighth
Cause of Action for rescission, and judgment in an amount to be
determined by a jury, compensatory damages, as well as interest, court
costs, attorneys' fees, independent expert fees, and all travel costs to and
from the Lot, together with interest at the legal rate as determined and
disbursements of this action;

Judgment against Defendants Cliffs Investment Group, LLC; The Cliffs
Communities, LLC d/b/a The Cliffs at Keowee Falls South; Cliffs Real
Estate, Inc.; and The Cliffs Golf and Country Club, Inc. for the Ninth
Cause of Action for treble damages and attorneys' fees, together with
interest at the legal rate as determined and disbursements of this action;
For an award of attorneys’ fees;

For an award of the costs of this action; and

For such other and further relief that this Court deems just and proper.

Respectfully submitted this day of , 2013.

KENISON, DUDLEY & CRAWFORD, LLC

Thomas E. Dudley, ill (SC Bar # 66154)
M. Stokely Holder (SC Bar # 73892)

F. Lee Prickett, lll (SC Bar # 76178)

704 E. McBee Avenue

Greenville, South Carolina 29601

PH: (864) 242-4899 FAX: (864) 242-4844
Attorneys for Plaintiffs
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STATE OF SOUTH CAROLINA ) ) S
: . _ ) IN THE COURT OF COMMON PLEAS
'COUNTY OF GREENVILLE ) ‘
Kevin McCarthy and Courtney E. McCarthy,
Plaintiffs, MEMORANDUM IN SUPPORT OF
S&ME, INC.’S MOTION FOR

vs. SUMMARY JUDGMENT
Keowee Falls Investment Gréup, LLC, The |

Cliffs Communities, LLC d/b/a The Cliff at
Keowee Falls South, Cliffs Real Estate, Inc.,

The Cliffs Golf and Country Club, Inc., and
S&ME, Inc., - -

C.A.No.: 2011-CP-23-6376

A\
Defendants. :

Nt Not? el Nt e Nl it et Mt St ot N N St

I  NATURE OF THE CASE |

Plaintiffs are 5005 purchasers of lot 32 -in the Jasmine Point subdivision within the Ciiffs
at Keowee Falls South development on Lake Keowee in Oconee County, South Carolina. They
| have asserted a single claim for professional negligénce against'Defendani S&ME, Inc.
(“,S&.ME”). ' '

| I.  FACTUAL BACKGROUND

‘I'By deed dated December 16, 2002, for conéidéraﬁon of $22,000,000.0Q, Keowee Falls
Investment Group, LLC (“KFIG”) purchased approximately 2000 acres from Crescent
Resources, LLC for development. (Specie;l Warranty Deed, B. 1256, p. 257). A portion of that
land was cieveloped as the Keowee Falls South development.

In June 2005, Plaintiff Kevin McCarthy and his then-girlfriend/now-wife Courtney
Roundtree met with Jay Scott of Cliffs Real Estate, Inc. anci looked at lakefront property at Lake
Keowee, including lot 32 at Jasmine Point. (K. McCarthy Dep. p. 17) Plaintiffs were interested

in buying a vacation property in that location. At that time, Kevin McCarthy worked as an
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investment banker in Atlanta, Georgia and Courtney Roundtree lived in Chaﬂotté, North'.
Caroljna. They considered Lake Keowee “a place that was equidistant between Atlanta and
Charlotte”. (K. McCarthy dep. P. 12).

After t'ouring once with Jay Scott and walking on lot 32 perhaps only oncé, Plaintiffs
decided to purchase lot 32. (K. McCarthy p. 25—26): On Iﬁne 20, 2005, Plaintiffs each executed
a Real Estate Sale and ,Pllrcéhase Agfeement: (K.‘ McCarthy Exh. #3). Thé agreement plainly gg
identiﬁed KFIG as the Seller.  Pursuant to the terms of the Agreement, Plaintiffs Aagrt‘zed to A—\
purchase lot 32 for a purchase price of $1,105,000.00. (K. McCarthy Dep. Exh 3). Plamtlffs
also agreed to purchase a membersh1p in the Golf and Country Club for $75,000. 00 (K
McCarthy Dep. p. 47, Exh. 3). The Agreement also provides in relevant part:

9.3  As-is Condition. Except as otherwise provided herein, Purchaser is
purchasing and Seller is selling the Lot in an “AS IS”condition.

95  Purchaser’s Acknowledgement Concerning Representations.
Purchaser understands that any sales associate or other person representing Seller
in this transaction does not have the authority to make any statements in conflict
with or.in addition to the information contained in this Agreement, and any other
documents received from Seller, including without limitation, any representation
made regarding the resale of Purchaser’s Lot or its rental or investment potential,
and that Seller, for itself and in behalf of any such agent, specifically disclaims
any responsibility for such statements. Further, if any such statements were
made, Purchaser acknowledges that by execution of this Agreement, Purchaser
affirms that Purchaser has not relied upon any such statements, if any, and
waives any rights that Purchaser might have as a result of such statements unless
they are incorporated in this Agreement.

Admittedly, Plaintiﬂ’g talked with no one other than Jay Scott before deciding to purchase
lot 32. (K. McCarthy Dep. p. 20). Thereafter, without'any further investigation, due diligence or
other discussion, the sale closed on August 5, 2005. Kevin McCarthy testified as follows:

Q: Tellme any ooﬁtacts you had with any of the folks at the Cliffs, or any
entity you think was associated with The Cliffs, about Lot 32?

A: Idon’trecall any. Doesn’t mean there weren’t, but I don’t recall any.
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. Q: Do you recall anything happening, other than you going out and
getting financing, about purchasing the lot between the contract and the deed?

A: No.

(K. McCarthy Dep. p. 52).

By deed dated .August 5, 2005, KFIG transferred title of lot 32_ solely to Kevin
McCarthy for the purcha'se. price of $1,105,000.00 (K. McCarthy p. 50, Exh. 9). By deed also £\,
.dated August 5, 2005, Kevin McCarthy conveyéd a half interest in lot 32 of Couh:ney Roundtree, - e@;g_ ‘
(K. McCarthy Dep. Exh. 'llO). Neither Plaintiff ever met with, talked to, or had even heard of
S&ME before purchasing lot 32. (K. McCarthy Dep. p. 90-91; C. McCarthy Dep. p. 47-48).

Plaintiffs never built a house on lot 32. In November 2._006, Kevin .McCarthy moved to
Charlotte, North Carolina thus eliminating the need for an equidistant vacation home. (K.
McCarthy Dep. p. 66 -61). Building a house on lot 32 admittedly took a backseat after Plainﬁﬁ‘s
married and Kevin McCarthy relocated. (K. McCarthy Dep. p. 62).

As a result, Plaintiffs listed lot 32 for sale in July 2008 for $1,399,_0.00.00. (K. McCarthy
Dep. p. 68) No oﬁ'ers were made to purchase the land. (K.McCaIthy Dep p-73)

Plaintiffs had no concerns about their lot until April or May 2011, when Kevin McCarthy
received a telephone call from Jack Harrell, the owner of adjacent lot 31, whom he did not know.
According to Kevin McCarthy, Jack Harrell advised him: “Well, I'm your neighb?r down there,
and we gota i)roblem. The lots are falling into the lake.” (Kevin McCarthy Dep. p. 75).

At some subsequent time, either J ack Harrell or his counsel sent Plaintiffs or their
counsel a.pomon of a July 2005 rebort prepared by. S&ME addressed to the Cliffs Coi:nmupitieS,

Inc. (K. McCarthy Dep. p. 89). Until 2011, Plaintiffs _inad never heard from S&ME. XK.
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McCarthy Dep. p. 90-91). Plaintiffs have never had any relationship with S&ME. -In that
regard, Kevin McCarthy testified:

Q. Have you ever to this day talked to a human being about lot 32 that
you thought worked with S&MZE" .

A. Not to my knowledge. ’
. Q. Have you ever hired S&ME to pérform any work on lot 327 é\\%
A. Not to my knowledge. ' e

Q. Is it fair to say that your knowledge of S&ME is by obtaining
documents, either from Mr. Harrell or his counsel and though the lawsuit process.

A. And their we;bsfte, after being made aware of them through the lawsuit
process, correct. ’ )

.(K.'McCarthy Dep. p. 91).
This matter-is now before this Cqurt on S&ME’s motion for summa;'y judgment. This
motion is based upon the following grounds:
1. There is no genuine issﬁe as to any material fact.
2. There is no evidence that S&ME owed Plaintiffs any duty of care.

3. Thereis no ev1dence that any alleged professional negligence of S&ME prommate]y
caused the damages claimed by Plaintiffs.

4, Plamtlffs negligence claim is barred by the economic loss rule.

5. There is no evidence that S&ME acted in a willful or wanton manner or in reckless
disregard to Plaintiffs’ rights.

6. Plaintiffs have not asserted any legal claim which would entitle them to an award of
attorney’s fees against S&ME.

7. Plaintiffs cannot recover the purchase price of the lot because the evidence establishes
that a repair is feasible.

8. Plaintiffs cannot recover for any loss of investment opportumty because their claims
are unduly speculahve
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9. S&ME is entitled to an order granting summary judgment in its favor as a matter of
law.

II. ARGUMENT -
S&ME Does Not Owe Plaintiffs Any Duty of Care
It is axiomatic that to prove their claim for professwnal negligence, Plaintiffs must
demonstrate that S&I_VIE_ owed them a legal fipty. It abundantly clear that the qu%twn of d S
whether S&ME owes a legal duty to Plaintiffs is a quwtlon for this Court. “A motion for
summary judgment on the t>a‘sis of ‘the absence of a duty isa question of law for the court to

determine.” Oblachinski v. Reynolds, 391 S.C. 557, ___» 706 S.E:2d 844, 845 (2011) (upholding

trial court’s grant.of suxrtmary judgment based finding that the defendant did not owe a duty of
care). In an action for negligence, the court must determine whether the defendant owed a duty
of care to the plaintiff. If there is no duty, the defendant is entitled to judgment as a matter of .
law. Huggins v. Citibank, N.A., 355 S.C. 329, 585 S.E.2d 275, 276-277 (2003)‘.

Review of South Carolina’s cases demonstrates that a duty exists c;nly if imposed by
statute, contract, relationship, status, property interest, or other special 'circumstance.

McCullough v. Goodrich & Pennington Mort. Fund, Inc., 373 S.C. 43, 47-48, 644 S.E.2d 43, 46

(2007); Hendricks v. Clemson Univ., 353 S.C. 449; 456, 578 S.E.2d 711, 714 (2003) (“An-

affirmative legal duty only exists if created by statute contract, relationship, status, property

‘mterest or some other spema.l circumstance.”); Barker v. Sauls, 289 S.C. 121, 122, 345 S.E2d

244 (“The key inquiry is what duty, if any, is owed by the tortfeasor to the third party. It is
essential to liability for negligence that the parties have sotne relationship recognized by law to
support the duty owed by the toftfeasot.”) '

Plaintiffs do not allege that they retainéd S&ME to perform any service. for them.

Further, there is no evidence that S&ME ever performed any service, testing, or analysis of
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Plaintiffs’ lot. Despite this, Plaintiffs allege ‘that'S&ME‘, performed services at an adjacent lot
that thus owed them duties to: |
(1) Recommend that further testing be péxformcd on Lot #32;
(2) Perform additional ttesﬁng on Lot #32; and
(3) Inform them that there may llae issués_ with constructing on lot 32. ‘ | @&g
. (Compl. 1[ 53). -Under Plainu'ﬂ"s" theory, whenever an engineer sees. any pote'1_1tial issue on’ * v
adjoining land, the engineer .suddenly owes. legal duties to the adjoining landowners and all
future adjoining landowners in perpet_uity. Plaintiffs’ creative legal theory is not ,sixpported'by
lla\;v and- there is no eviden;:e in this case of any relai;ignship which extends any legal duty to
Plaintiffs.
S&ME Does Not Owe Any Duty Pursuant to Statute
To establish a duty of ;:are arising ﬁc;m a statute, a plaintiff must show: (i) that the
essential purpose of the statute is to protect from the kind of ha.u'm. suffered by plaintiff;, and (2)
that he is a member. of the class of persons the statute-is intended to protect. Summers v,

Harrison Constr., 298 S.C. 451, 455, 381 S.E.2d 493, 496 (Ct. App. 1989) citing Rayfield v. S.C.

Dept. of Corrections, 297 S.C. 95,103, 374 S.E.2d 910, 914 (Ct. App. 1988). Plaintiffs have not
pled the existence of any statute that imposes a duty of care on S&ME to them,
S&ME Does Not OWe Plaintiffs a Duty Arising from Contract
A duty may arise from an alleged tqﬁe%or’s contractual relationship with another party.

Barker v. Sauls, 289 S.C. 121, 122, 345 S.E.2d 244, 244 (1986). It is undisputed that S&ME has

never entered into any contract with Plaintiffs.

South Carolina’s courts have addressed what duties a consultant hired to prepare a report

owes to third partlm South Carolina State Ports Authority v. Booz-Allen & Hamilton, Inc., 289
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S.C. 373, 346 S.E.2d 324 (1986). See also First Fed. Savings Bank v. Knauss, 296 S. C 136,
140, 370 S.E.2d 906, 908 (Ct. App 1988) (applymg Booz-Allen to claim for neghgent
preparauon of appraisal).

In Booz-Allen the Georgia Ports Authority contracted with Booz—Allen & Hamilton, a

9%

consulting ﬁn'n, to prepare a report comparing the merits of the Savannah, Georgia port with the »3

Charléston, Soiith Carolina port. Booz-Allen, 289 S.C. at 375, 346 S.E.2d at 325. Booz-Allen
failed to obtain facts and ﬁgu;es concerning the Charleston port from the South Carolina Ports

Authority and the completed report contained false facts concerning the Charleston port, such as

depth of channels and bridge clearances. Id. As. a result, the completed report was highly

. favorable to the Savannah port. Id. The Georgia Ports Authority distributed the report to
customers and potential customers, rmultiné in decreased traffic in the Charleston port. Id.

The Charleston Ports Authority and two unions, the Pilots Association and ‘Intemati‘onal
Longshoremen’s Association, ﬁleﬂ a iawsuit in federal court alleging a claim for negligence
~against Bodz-Allen. The plaintiffs aigued thi;.t Booz-Allen owed them a duty because it was
foresee'able that .the re;poi't falsely djspéra'ging the Charleston port would have a direct economic
impact on them. Id. a£ 376, 346 S.E.Zd‘at 325. The district court granted Booz-A]len’s motion
to dismiss as to the negligence cause of action, ﬁnding that Booz-Allen owed no duty .to the
plaintiffs. m at 375, 346 S.B.2d at 325. On ippcal, the United States Court of Appeé.ls for the
Diéui;:t of Columbia certified the following quesﬁon to the South Carolina Supreme Court:

Under South Carolina Iaw. which, if any, of tﬁe following entities has a tort claim

for negligence against a consultant who prepares a report intended for public

distribution, comparing two ports, where the port authority of one port has

contracted with the consultant for the report, and where the report sets forth

statements of fact that reasonable investigation would have shown to be false,
portraying the other port as inferior and causing traffic to avoid that port:

]
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(a) The governmental agency responsible for the administration of the port
described as inferior? :

(b) The assdcieition of harbor pilots for that port?.

(c) Labor unions whose members are employees servicing vessels in that port?

1d. at 375, 346 S.E.2d at 325. : ﬁ\

. Bach of the plaintiffs argued that tﬁe consultant owed each of them a duty because it was

: foreseeabie that the negligently prepared report would injmé them. Id. at 376, 346 S.E.2d at 325.

The court reje‘cted'those arguments and held that “[f]oreseeability of injury, in‘the absence of a
duty to prevent that injury, is an insufficient basis on which to rest liability.”l E

Rather, the court held that the consultant m that case only owed a duty to “non-
contracting parties who have _reasc;nably relieé on their reports in taking some action.” ‘I_Q.
Accordingly, the court limited the consultant’s duty to fhe South Carolina Ports Authori;cy. The
court found no duty owed to the other two plaintiffs because the relationship was “far too
attenuated to rise to the level of a duty flowing between them.” Id. at 377, 346 S.E.2d at 326.

In other circumstances, South Carolina courts have held that a contract creates a legal
duty to intended third party beneficiaries when such duties are specifically set forth in the

contract. For example, in Dormell v. South Carolina Dep’t. of Transp., the court held that a

contractor hired to repave a road owed a duty to the traveling public at large to not negligently
perform its work. The court’s holding was based upon contract language stating that the
contractor was to perform its work in a manner to insure the safety of the public. 361 S.C. 312,

, 605 SE.2d 12, 15 (2004). See also Barker v. Sauls, 289 S.C. 121, 345 S.E.2d 244

(1986) (holding that an insurance broker who contracted with employer to sell workers’

compensation insurance to the employer was liable to an euiployee for his negligence in failing
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to procure the policy because thev employee was a third party beneficiary of the contract between
* the broker and employer). |

“In 2005, S&ME was hired by the Cliffs Communitics, Inc. to perform certain
geotechnical investigation services on adjacent Lot #31. {Birdsong Aff 72). On July 18, 2005,
S&ME 1ssued its report regarding Lot 31 to the Cliffs Communities, Inc. (Birdsong Aff, Ex. 1) 39\%
At that time, KFIG owned lot 32, Plaintiffs did not. It is apparent that Plaintiffs did not rely
upon any report prepared by S&ME for The Cliffs Commuinities, Inc.; Plaintiffs admit that they.
' wéré not aware of and did not see a copy qf the 2005 S&ME report until six years after‘tfney
purchased lot 32. (K. McCarthy Dep. p. 89). There is no contract between S&ME and Plaintiffs,
and they did not rely upon S&ME’s report. There is no ie;gal basis for imiqosition of a duty here.

. } Plaintiffs Are Not Owed Any Duty Bas.ed on Any Legally Recognized Status

South Carolina’s courts Illéve held iha't ;1 duty may be imposed baséd upon a iﬁlaihtiﬁ’ ]

“status”. However, the courts have limited imposition of a duty based upon “status” to cases
involving premises liability claims, products liability matters, and volunteérs. See Singleton .v.
S_h.eﬂ, 377 S.C. 185, 200, 659, S.E.2d 196, 204 (Ct. App. 2008)'(‘;Thé nature and séope of a
duty in a premises liability action, if any, is determined based upon the status or classification of

the person injured 4t the time of his or her injury”); Sims v ‘Giles, 343 8.C. 708, 715, 541 S.E.2d

857, 861 (Ct. App. 2001) (in a premises liability case the standard of care is dependent upon the

plaintiff’s status as an invitee, licensee, trespasser, or child); Bray v. Marathon Corp., 356 S.C.

111, 117, 588 S.E.2d 93, 95-96 (2003) (recognizing differing duties of care owed by a

manufacturer to users of its products and bystanders); Miller v. City of Camden, 329 S.C. 310,

314, 494 SE.2d 813, 815 (19975 (when an act is voluﬁtaﬁly undertaken, the actor may owe a
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duty based on their status as a volunteer). South Carolina law does not support imposition of a
duty based upon Plaintiffs’. status as a future potenﬁal adjoining landowner.
Plaintiffs Do Not Have a Recognized Prop er.ty Interest

Under South Carolina law, a duty may bé owed to persons with certain property interests.
However, a review of these decisions reveals that-they apply in cases iﬁvélying acﬁdns against
third partles w'hovda:mage préper;cy. In those instances, the cc.:).urts have hela tﬁat sucl; thud party
may owe a duty to tile holder of a secured interest in the damagéd propérty. See McCullough v.
Goodrich & Pennington Mort. Fund, Inc., 373 S.C. 43, 50—52, 644 S.E.2d 43, 47-48 (2007). In
that case, the ciourt addressed whether a holder of a securi.ty' interest owed any duty to a lender’s
customer. In reaching its hqldipg.that Advanta did pot owe the p}aintiff any duty, the court

differentiated prior South Carolina cases. Id. at 50-52, 644 S.E.2d at 47-48, citing Wilkes v. S.

Ry. Co., 85 S.C. 346, 67 S.E. 292'(1910), Universal C.LT. Credit Corp. v. Trapp, 232 S.C. 297,

101 S.E.2d 829 (1958). Because the plaintifPs security interest was in an intangible right to

receive paymerit and not tangible right in personal property, the court concluded that Advanta

did not owe the plaintiff any duty. Id.
S&ME ilssued' its 2005 report to the Cliffs Communities, Inc. rgga:rding lot 31. Plaintiffs
have never had any iiiterest in lot 31. In fact,(at that ﬁme, Plaintiffs had no legal interest in lot 32
vx{hich was then owned by KFIG
their “status”. |
There is No Special Relationship between S&ME and Plaintiffs

_ South Carolina’s courts have recognized that under certain circumstances, a “special

relationship” may exist between professionals and third parties with whom they are not in

and there is no duty owed by S&ME to Plaintiffs based upon

g&%

10

privity of contract which creates a legal duty separate and distinct from any contractual duties. -

10
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Tommy L. Griffin Plumbing v. Jordan, 320 S.C. 49, 463 S.E.2d 85 (1995); Beachwalk Villas

Condomipiu;n Assoc., Inc. v. Martin, 305 S.C. 144, 146;47,406 S.E.2d 372, 374 (1991);
Kennedy v. Columbia Lumber & Mfg. Co., 299 S.C. 335, 345-46, 384 S.E.2d 730, 737
' (1989).; Gilliland v. Elmwood Properties, 301 S.C. 295, 391 S.E.2d 577 (1990); State Ports
Auth. v. Booz-Allen & Hamilton, Inc., 289 S.C. 373, 346 S.E.2d 324 (1986). Whether a legal
du£y giving rise fo an actiénable negligence claiqa exists “will depend on'the facts and
circunistances of each case.” pmr;ix L. Griffin, Id. at 55-56.

In.Tommy L. Griffin, the low bid contractor for a water trunk project allegéd that the
project engineer w'ron'gﬁi’liy- qloséd the job for a month, made extra-contractual demands, wrote a
disparaging letter to the bondiné A compaliy, and incormrectly interpreted the terms of the
 cortractor’s contract with Charlestén County. The court held that the engineer who designed
- and supervised the construction of the water trunk project owed a duty to the contractor not to
-negligently design or negligently supervise the project. Id. at 56. The Tomxﬁy L. anﬁn court
noted .that it was 'importan.t that the engineer d&igned the project, supeﬁzised the construction

and had the right to inspect and balt construction. Thus, the Engineer’s contract with the

County which required interaction and supervision of the Contractor created a “special

relationship.”

In Cullum Mechanical éonstr., Inc. v. South Carolina Baptist Hosp., 336 S.C 423, 520
S.E.2d 809 (1999), the court addressed a circumstance where the design ﬁrofessional approved
payment applications submitted by the general contractor even thoﬁgh it knew that the general

contractor was not paying its subcontrattors. In Cullum, 2 subcontractor alleged that the

architect, whose contract was with the owner, breached its duty to the subcontractor when it

11
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failed to ensure that proper payment was made on the project. Id. at 426. The subcontractor
argued that the consir_uctior; documeﬁts gave the architect effective control over all‘ facets of .
the work and over all parties performing the construction, and, thus, the architect was required
to use due care in the exercise of those duties.

The court poted that the subcontractor was not arguing the traditional duty of architects

. to design and supervise construction with due care over the project and that, unlike the

engineer in Tommy L. Griffin, the architect did not have specific contractial authority to
direct or halt construction. Thus, the court found no special relaﬁonship existed and ﬁpheld
summary judgment in favor of the defendant architect. Id.

The South Carolina Supreme Court subsequently granted certiorari in Cullum and

vacated the order for summary judgment stating:

Generally, an architect does not have a duty to assure payment to
subcontractors; however, special conditios in these contract documents
may have given tise to a spedial relationship with subcontractors, and
therefore a duty of care. We find it is a factual issue whether these
circumstances give rise to a special relationship between Architect and
Cullum, which would give rise to 4 duty on the part of Architect.

ld_: at 432, 544 S.E.2d at 842. It is important to note that Sl_lpreme Court did not hpld that
the lower court’s refusal to extend Tommy L. Griffin to the architect was incorrect. liather,

Court acknowledged that there are limits to application of Tommy L. Griffin but that the

complicated contractual documents needed more review. Id.

This case presents far more attenuated facts. It is undisputed that S&ME has no

contractual relationship with these Plaintiffs. In fact unlike all of the South Carolina cases,
S&ME performed 1o services on the land at issued. Plaintiffs purchased lot 32 from KFIG, an

affiliate of the Cliffs Communities, Inc. S&ME performed services for Cliffs Communities, Inc.

12
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— not KFIG ~ on an adjoining lot. There is no special relationship in this case and thus no duty
of care.
The Federal District Court for the District of South Carolina has addressed this issue in

two unpublished decisions which are directly on point. In Ross Dress for Less, Inc. v. Lauth

Constr. Group, LLC et al, C.A. No, 0:10-703-CMC (2012), the Judge Cameron Currie of United

\&
é\%.

States District Court for the District of South Carolina granted a motion for summary judgment

filed by a geotechnical engineering firm finding that it.did not owe a legal duty to a subsequent

purchaser of property on which it had. actually provided services. That case involved-the 2005 '

construction of a commer"cial warehéuse and inﬁ'gsu'ucture for Trénspoint_e [, LLC _and_ KTR

Transpointe, LLC which owned the property. Transpointe had contracted with Lauth to serve as -

the general contractor for the warehouse project. Lauth subcontracted with Mactéc Engineering
& Consulting, Inc. to providé geotechnical engiﬁeering services for the froject. Ross Stores
subsequently purchased the warehouse in 2008. A dispute ensued after a sediment basin failed
and Ross Stores discovered that tﬁe soil under the Wa:ehouée' contained unsuitable organic
- materials which were causing settlement of the structure.

Mactec filed a motion for summary judgment contending that it did not <')we’ any legal
duty to Ross Stores, a»sﬁBsequent purchaser of the property. The District Court reviewed
applicable South Carolina cases and found that a “special relationship” must exist between the
plaintiff and defendaqt to create a legal duty. In Ross, the District Court found no such
relationship:. “the court finds that Plaintiff has not éstablished a special relationship between
MacTec z'md Plaintiff creating a legal duty from ng'_I‘ec, as a geotechnical engineers hired by a
general contractor to complete soil analysis' on property for a developer, to Plaintiff, as a

subsequent commercial purchaser of the property.”

13
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Similarly, in Long v, O’Reilly’s Automotive Stores, Inc., et al, C.A. No., 6:12-901-MGL

(S.C. Dist. Ct. 2013), the United Statés District Court Judge Mary Lewis granted a motion to
| dismiss ﬁléd by a civil engineer and his firm ruling that the engineer did not owe any duty of
c&e to an adjacent landowner. In Long, the plaintiff alleged that the engineering defendants
were responsible for all engineering aspects rel:a.,ted to the constructidn of an aﬁto parts store%\%‘
located adjacent to his property. The plaintiff further alleged that as a result of the defenda.nts
civil engineering design, surface water from the auto parts store was diverted to his property and
caused damage to his land and residence. Judge Lewis recognized that under South Carolina
law, a duty exists oﬁ]y if impose"d by statute, contract, relationship, status, property interest, or .
other special circumstance and that the plaintiff had failed to allege the existence of any ty'pe of
relationship sufficient to impose a legal duty on the part of the engineers to him. Thus, Judge A
"Lewis concluded tha.t the mere fact that an cggineer provides services for adjacent property is not
legally sufficient to estabhsh a duty of care owed to an adjacent landowner.
Other states which have con51dered 51m11ar cases have likewise concluded that no duty is
'owed in such attenuated circumstances. For example, in Hartman v. Urban, 946 S.W.2d 546
(Tex. App. 1997), the defendant sui'veyor' was hired by a developer to create a subdivision plat. = .
The developer recorded the i)lat which incorrectly show‘ed that one of the lots had 53.12 feet of
water ﬁ'<;ntage whén in fact the lot only had 41.24 feet of water frontage. Id at 547. Relying on
the description in the recorded plat, the plaintiffs purchased the lot. The plaintiffs brought a
negligence claim against the surveyor, aileg'mg that the surveyor had a duty to exercise
reasonable care in the preparation of the plat, that the surveyor breached that duty, and that the
plaintiffs were injured because the lot was worth less than the purchase price. Affirming the trial

court’s grant of summary judgment, the court held that even though the surveyor knew that the

14
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purpose of the subdivision was to sell lots to the public, the surveyor did not owe any duty to the
plaintiffs. Id. at 551.
Likewise, in Essex v. Ryan, 446 N.E.2d 368 (Ind. App. Dist. 2 1983), the court rejected a

‘similar argument. There, the plaintiff purchased a house and, relying E)n a survey performed for

. the previous owners, constructed an éd@iﬁon to the house. Id. at 369.- However, the survey was <
: o o ' )

erroneous and the addition encroached upon their neighbor’s property. Id. The court quoted
concerns expressed by Justice Cardozo in Ultramares Corp. v. Touche, 174 N.E. 441 (NY 1931):
If liability for negligence exists, a thoughtless slip or A blunder...may -
_expose [professionals] to a liability in an indeterminate amount for an
.indeterminate time to an indeterminate class. The hazards of a business
conducted on these terms are so extreme as to enkindle doubt whether a
flaw may exist in the implication -of a duty that exposes to these
consequences. :
The court found that the surveyor did not owe the plaintiffs any duty because the plaintiffs were
not in privity with the surveyor and the surveyor did not have actial knowledge that the plaintiff
would rely on the survey. Essex, 446 N.E.2d. at 372-73.

There is no relationship between Plaintiffs and S&ME. There is no South Carolina law
which supports imposition of a legal duty under these facts. S&ME is éntitled to an order
granting summary judgment in its favor as a matter of law.

: The Economic Loss Rule Bars Plaint_iffs’ Claims

The economic loss rule is rooted in products Hability law. In as early as 1965, the courts

recognized that a plaintiff’s failure to get the benefit of his bargain does not give rise to a tort

claim. See Seely v. White Motor Co., 403 P.2dl145 (Cal. 1965). Parties frequently negotiate the

terms of their agreements. Permitting a plaintiff to proceed under a tort theory allows him to

abrogate the terms and conditions of his agreement.
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Applying the economic loss rule, South Carolina’s courts have likewisé held. that breach
of a contractual duty does not give rise to a cause of action in tort. See e.g. Kennedy v.

Columbia [umber & Manufacturing Co., Inc, 299 S.C. 335, 347, 384 S.E2d 730,

(1989)(“Thus, a cause of action in negligence will be available ‘where a builder has violated a
Iegai duty, no matter the type of resulting damage. The ‘economic loss’ rule, will still apply ﬁ%
. Co _ &)
where duties are created solely by contract. In that situation no cause of action in pegligence will b
lie.”). .
The South Carolina Supreme Court noted in Sapp v. Ford Motor Co., 386 S.C. 143, 147,
687 S.E.2d 47, 49 (2009), that the economic loss rule defines the liine-btheen a recovery under a
tort theory and recovery under contract. Where a defendant’s duties arise pursuant to contract,
our courts have held that the legal claim is one for breach of contract, not negligence. On the
othér hand, where the duty arises by operation of lav;', the courts have held that the plaintiff can .
assert a tort claim. As noted in Sapp, absent personal injury or property damage, the economic
loss rule applies. Id.
The economic loss rule is a creation of the modemn law of producfs liability.
Under the rule, there is no tort liability for a product defect if the damage suffered
by the plaintiff is only to the product itself.” Kennedy v. Columbia Lumber &
Mfg. Co., 299 S.C. 335, 341, 384 S.E.2d 730, 734 (1989). In other words, tort
liability only lies where there is damage done to other property or personal injury.

Id.

In this case, S&ME had no independent obligation to conduct a geotechnical
investigation of Plaintiffs’ property. Its alleged obligations flow solely from its contract with the
Cliffs Communities, Inc. to perform services on lot 31. Plaintiffs likewise have suffered no

personal injury or property damage. Plaintiffs simply cannot assert a tort claim against S&ME.
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No Act of S&ME Proximately Caused Plaintiffs’ Damages
Neg]igence is not actionable unless it is a proximate cause of the injuries complaine& of.

Hughes V. Clnldren s Clinic, P.A., 269 S.C. 389, 398, 237 S.E.2d 753, 757 (1977) If there is no

genuine issue of material act as to whether a defendant’s actions were the proximate cause of a

plaintiff’s injury, then summary judgment is appropriate. Singletonv Sherer, 377 S.C. 185, 203,

659 S.E.2d 196, 206-07 (Ct. App. 2008) (upholding tnal court’s grant of summary Judgment
because there was no genuine issue of material fact as to proxxmate cause). Proximate cause

consists of two parts: (1) causation in fact; and (2) legal cause. Oliver v. South Carolina Dep't of

Hrys. & Pub. Transp., 309 S.C. 313, 316,422 S.E.2d 128, 130 (1992). -Causation in fact is
proved by estal';lishing that the plaintiff’s injury would not have occurred “but ferf’ ‘the
defendant’s negligence. Id. Legal cause is proved by establishing foreseeabﬂity and that the
injury occurred-as a natural and probable consequence of the defendant’s negligence. Vinson v.
Hartley, 324 S. C 389, 400, 477 S.E.2d 715, 721 (Ct. App. 1996).

lenhff‘s have proﬁ‘ered no evidence that their damages are a proximate result of

S&ME’s report The. Cahforma case of Gagne v. Bertran is mstructlve 43 Cal. 2d 481, 275 -

P.2d 15 (Cal. 1954). In that case, plainﬁﬁ's testified that they would not have purchased certain’

properties’ and constructed apartment buildings on them had they known that the presence of fill

dut was more extensive than soil tests prevmusly revealed. Id., 43 Cal. 2d at 487. There, the-

court f01md

. Because of defendant’s negligence plaintiffs erroneously believed [the
property] was more suitable for their purpose than it actually was. The
-additional expense [in removing extra fill] they incurred, however, flowed
from the condition of their land and not from defendant’s report as to what that
condmon was.
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Id. at 492; Roberts v. Karr, 178 -Cal. App. 2d 535, 3 Cal. Rptr. 98 (Ct. App. 1960) (in action

against. surveyor who misrepreserited the amount of dirt which could be removed in leveling a
property, the court excluded damages related to increased leveling costs because they were
caused by the condition of the land, rather than the surveyor’s misrepresentation).

The Supreme Court of Mgipe reached é similar result in Wendward Co'm. v. Group
Design, Ir;c., 428 A.2d 57 (Me. 1981). Tn that case, the plainu"ﬁ' contracted with the .defenda.nt to
take soil samples at a site on.which he‘ planned to construct 2 Wendy’s restaurant franchise.
Defendant negligently took samples from a different site and as.a result the tests failed to reveal
defects in the actual site’s soil which rendered it unsﬁitablg fpr construction. Id. at 59. The court
rejected the plaintiff’s claim fér excavation and removal cost.s because it found that the plaintiff
would have incurred the costs in any event even if it had it known about the actual conditions of
the p‘roper;y. 1d. at 60. The court pointed to evidence that the site’s- proximity to competitive
fast food restaurants and the general traffic flow in the area rendered it particularly attractive to
the plaintiff, suggesting that it would havé undertaken whatever work was necessary to 'c'o:mplete
cogstruction e\./e;u if he had ke been informed of the defécts. 1d. The court thus found that the
trial court properly limited damages to “those’ costs that the appellants incurred because of the
delay in discovery of the true subsurface conditions.” Id. at 61 (citing Gagne v. Bertran).

The Supreme Court of New Hampshire similarly found that pléintiff suffered no damages

resulting from an erroneous surveyor’s repé)rt. Progressive Survey v. Pearson, 120 N.H. 58, 410

A.2d 1123 (1980). In that case, Progressive intended fo subdivide a property and hired Pearson
to provide a topographical survey and contour profile to be used in designing a road for the
subdivision. The survey indicated that a straight road could be built, thus allowing Progressive

to maximize the number of lots available for sale. The survey also indicated that the proposed
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road would require little ledge removal and fill to meet the maximum grade regulations. Id. at
59. During construction, Progressive discovered that a brook over which the road had to pass
was more than 13 feet lower in elevatidn than shown on defendant’s plan, and that substantially

more ledge removal and filling would be required to complete the road. Id.

The plaintiff argued it was entitled to recover all expenses in excess of what it expected g g; g

to incur as a result of defendant’s plan. Progressive also argued that had the plaintiff known the & \o\

true cost of the project, it would havg chosen to.devélop the land by using a contour road rather
than a straight one. The Supreme Court of New Hampshire upheld exclusion of damages
attributable to the costs that Prog’ress'i.ve would have incﬁrred, had the original survey been
correctly drawn: “Had the original_ c01'1tour suﬁey been correctly ‘drawn,' plaintiff Qould have
incurred the same expense that it ulﬁmately did [....]. - The elevation of the brook, and not -
def'enda.nt’s'erroneous survey, caused tﬁe inéréase in development costs.” Id. at 60 (citing Gagne
v. Bertran).

An unpublished North Carolina appellate deqiéion éuppdﬁs a similar result. See
Mosteller Mansion, LI.C v. Mactec Eng’g & Consulting, 661 S.E.2d 788 (NCApp 2008)
(unpubiiéhed). In t‘t_lat' case, the plaintiff planned tol purchase a tract of land and construct an
apartment complex. Prior to purchase, plaintiff contracted with Mactec Engipeedng to: (1).
. assess the ;ubéurface conditions of 'the'proposc;.d site; (2) determine if the proposed site was
suitable for construction; and (3) .provide; recommé_ndations’ for foundation design. Mac;tec
conducted soil tests and issued its report and recommendation. Plaintiff later sued Mactec
claiming negligence and breach of contract, alleging that the s‘oil was inconsistent with Mactec’s
recommendations and unsuitable for construction. Plaintiff claimed dam'ages for removal and

repair costs, as well as loss of business: In upholding the contract’s limitation of liability and
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.indirect damages pr(;visions, the Court noted Plaintiff’s damages incurred in repairing and
re‘condjtioning the soil are “indirect and conseqqenﬁal, as the[y] do not flow directly and
iﬁmcdiatelly from any action of Defendant.” IQ at n.2 (citing Gagne v, Bertran).

Even if S&ME owned Plaintiffs some duty of c&e, which it did not, Plainﬁffs cannot
demonstrate that their damages were proximately caused bj/ S&ME. In the first place, S&ME
.'.did not create any condition on Pl@ﬁﬁs’ lot. At‘ best, Plaintiffs contend that S&ME should

have discovered some underlymg geologic condition on theu' peighbor’s 1ot and advised the

Cliffs Communities, Inc. that such condmon existed. The only evidence in the record is that if -

there is a slope fallure occurring on Jot 32, it can be repan'ed (Chappel Dep. Exh. 4). Bven if
S&ME had reported to the Cliffs that there was a problem with the lot in 2005, S&ME would
have had no responsibility to repair the lot.. S&ME did not own the lot and did not create the
condition. Instead, KFIG would have mcun'ed the cost of repalr There is no ev1dence that the

Cliffs would not have undertaken repair of the lot. If S&ME did not cause any defect in the

property and had no obligation to incur the éxi)enée of iepairjhg thé Iot in 2005, how could it

possibfy be the proXirﬁate cause of Plaintiffs’ damages now?
In the second place, to assert a claim for negligence in preparing reports, Plaintiffs must
have reasonably relied upon the report in taking some action. South Carolina State Ports Auth,

A Booz-Allen & Hamilton, 289 S.C. 373, 376, 346 S.B.2d 324, 326 (1986). It is logical that an

injury arising from a negligently prepared réport cannot occur “but for” the plaintiffs reliance on
such repdrt. |

In Hughes v. Holt, 240 Vt. 38, 435 A.2d 687 (1981), the plaintiffs brought a clafm against
a bank and appraiser for negligence in the preparatic;n of an appraisal. Specifically, the plaintiffs

claimed that the appraiser failed to discover evidence of extensive termite damage at a house
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they purchased. Id. at 39, 435 A.2d at 688. The court held that to establish a claim for -

negligence against the bank or the appraisér, the plaintiff had to show that the appraisal was a
proximate cause of their injury and loss. Id. at 41, 435 A.2d at 689. Howéver, the court held that
the plaintiffs ba';d failed to establish proximate cause because “it was the testimony, and the
unquestloned fact tha1 the plamtlffs had executed the purchase and sale agreement bcfore the
appraisal was ever done ” Id See also W11hams \A Umted Commumt_y B% 724 S. E 2d 543,
549 (N.C. App. 2012) (holding that plaintiffs failed to establisl{ a prima facie case of negligence
because the evidence showed that the plaintiffs signed the purchase contracts wi’rhoﬁt reviewing
. the allegedly negligently prepared appraisals). . |

Here, the undisputed evidence shows that S&ME issued its report to the Cliffs on Tuly 18,
2005, after Plaintiffs signed the contract to purchase Lot #32 on June 20, 2005. Admittedly,
Plaint{ﬂ's did not rely on S&ME’s July 18, 2005 fepo'rt;’ they did not even kqow that sucﬁ alreport
existed until years later. Plaintiffs simply cannot de‘nionstrate that some omission of S&ME in
féiling to detect a geologic feature on an adjoining lot proximately caﬁsed their damage;s.'

. | Plaintiffs Cannot Récover Attor.'ney’s Fees from S&ME . |

In South Carolina, “attorney’s fees are not recoverable unless authorized by contract or
y .

statute.” Baxter v. Martin Bros.. Inc., 368 S.C. 510, 514, 630 S.E.2d 42, 44 (2006) (quoting
Blumberg v. Nealco, Inc., 310 S.C. 492, 493, 427 S.E.2d 659, 660 (1993)); Ha:ris-]én]q’gs V.
Nissan Car Mart, Inc., 348 S.C. 171, 176; 557 S.E.2d 708, 710 (Ct. App. 2001)(;‘There is no
common law right to recover attomey’s.fees.”). |

Here, Plaintiffs’ sole cause of action against Defendant S&ME is for professional

negligence. (Compl. §{ 49-59). Plainﬁffs' do not — and cannot — poinf to any contractual or -

statufory provision that entitles them to an award of attorney’s fees. Accordingly, Defendant
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-S&ME is entitled to an order granting summary judgment in its favor with respect to Plaintiffs’

claim for attormey’s fees.

Plaintiffs Cannot Recover the Purchase Price of the Lot Becanse
. a Repair is Feasible

Plaintiffs’ injuries result solely from their purchase of Lot #32 during the summer of
2005. Plaintiffs proffer no evidence that a repair of the lot i is not feasible. In fact, Plaintiffs’ é\}\g
expert has not even performed the analys1s necessary to determme if remediation is possible. *p/
(Crowther Dep. pp. 55-56). Instead, Plaintifﬂs baldly assert that they are entitled to a refund of '
the full pt;rchase price' of the lot.

Th;a'reasonable cost of repair iS the propér ﬁﬁeasure of damages for injury to real property.
. "See chaad v. Landing Dev. Corp., 289 .S.C. 89, 344 S.E.2d 869 (Ct. App. i986). Diminution in
value applies as an alternative measﬁrc of damages onl& where the cost of repairing the defect is
grossly disproportionate ‘.to the valu;: of the property, or where the defect is permanent or
otherwise impfac':tica.l to cure. See Yadkin Brick Co:; Inc. v. Materia1§ Recovery Co., 339 S.C.
640, 529 S.E.2d 764 (Ct. App.. 2006)(diminuﬁon in value"of property is proper n.neamre of

damages where the injury to real property is of a permanent nature); Scott v. Fort Roofing &

Sheet Metal Works, Inc., 299 S.C. 449, 385 S.E.2d 826 (1989) (“Cost of repair or restoration is a
valid measure of damages for injury to a building although compensauon may be limited to the

value of the building before damage was inflicted.”); Jo;@er v. St. Matthews Builders, 263 S C.

136, 140, 208 S.E2d 48, 50.(1974)(“In the absence of evidence of specific damages, the measure

of damages for injury to real property is the difference between the value of the entire premises

before and after injury thereto.”); John Thurmond & Associates, Inc. v. Kennedy, 284 Ga. 469,
470, 668 S.E.2d 666, 668 (Ga. 2008)(“...damages for defective construction, whether those

damages are the result of a breach of contract or negligence of the contractor, are determined by
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measuring the cost of repairing or restoring the damage, unless the cost of repair is
disproportionate to the prope.rty’s probable loss of value™).

Here, Plaintiffs purchased Lot #32 for $1,105,000.00 (K. McCarthy Dep. Exh. 3). Thé
eﬁ&enée establishes that a remediation of the lot is possible. The only estimate preparéd in this’
case is by Defendant S&ME’s expert which esumated the cost at $679 700.00. (Chappell Dep
Exh. 4). Plaintiffs have presented no evidence that such repair is impractical. (Crowther Dep é“eé;
p- 55 -56). Moreovcr Plaintiffs proffer no. ev1dencc that a repair cost of $679,700.00 is grossly * 95
dlsproportxonate to .the value of the property. Accordingly, Plaintiffs are not epuﬂed to recover
the full purchase price of Lot #32. Plaintiffs’ damages, if any, are limited to the reasonable’ cost
to repair.

Not only have Plaintiffs proffered no evidence that a repair is impractical, they have also
offered no evidenci,e that their property’s value was diminished. Gagge v. Bertran, 43 Cal.2d
481,275 P.2d 15 (Cal..1954). In that case, plaintiffs testified that they would not have purchased
certain properﬁeé and coxistructed apartment buildings on theﬁ had they known that the presence
of fill dirt was mc;re extensive than soil .t&.sts' previougly revealed. Gagne, 43 Cal.2d at 487. The
court concluded that because the plajnﬁffs failed to prove that the lots were worth less than wﬁat
they paid for them, ‘;;Hey failed to establish damages flowing from th& decision to buy.
Plaintiffs here have similarly failed to prove that Lot #32 is worth less than what they paid for it.'
Accordingly, they cannot recover damages for diminution in the value of the property resulting
from any alleged negligence of Defendant S&ME. Plaintiffs’ damages, if any, are limited to the
_ reasonable cost to repair. Plaintiffs cannot therefore recover the full purchase price of Lot #32 as

a matter of law.
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Plaintiffs Cannot Recover Lost Opportul;ity Damages

Plaintiffs improperly clairﬁ" damag&s for lost investment oppoﬁunitiés. {See K. McCarthy
Dep. Exh. 19). Plaintiffs purchased Lot #32 on August 5, 2005 for $1,105,000.00 (K. McCarthy
Dep. Exh. 3). Plaintiffs made a $105,000.00 down"payment at closing and financed the
remaining $1,000,000 purchase price, which they paid off by July 1, 2010. (K. McCarthy Dep.
p.134). 'Plaiﬁtif-fs also seek other expeﬁse; relaﬁné tc; th_e property s.u'ch as golf club dues,
expenses thgy incurred for shoreline stabilization, and property "Ataxes. (K. McCarthy Dép. p-
140). They are apparently claiming damages equal to alleged investment returns if they had
invested the thesg amounts in the S&P 500. | |

Plaintiffs’ claim for lost investment opportunity is like a claim for lost profits. See

- Manios v. Nelson, Mullins Riley & Scarborough, LLP, 389 S.C. 126, 138-39, 697 S.E.2d 644,

651 (Ct. App. 2010). Under certain circumstances, a plaintiff may recover lost profits. See

Vortex Sports & Entertainment, Inc. v. Ware, 378 S.C. 197, 208, 662 S.E.2d 444, 450 (Ct. App.

2008) (sports agency enﬁﬁed to lost profits due to defendant’s tortious interference with its client

contracts); Petty v. Weyerhaeuser Co., 288 S.C. 349, 355, 342 S.E.2d 611, 615 (Ct. App. 1986)
(owner of skating rink entitled to lost profits resulting from defective flooring manufactured by

defendant). No South Carolina court has allowed recovery of lost profits in a case that did not

involve business operations. See Mqore v. Moore, 360 S.C. 241, __, 599 S.E.2d 467, 474 (Ct.
App. 2004) (“Proof may be established 'through expert testimony, economic and financial data,
market surveys and analyses, business records of similar enterprises, comparison with profit
performance of businesses similar in size, natare and location, comparison with profit
history of plaintiff’s successor, comparison of similar busiﬁesses owned by plaintiff himself,

and use of economic and financial data and expert testimony.”) (emphasis added).
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Even if the law allows for lost profit damages under these facts, Plaintiffs’ claim for lost
profits is specu]aﬁve. To recover lost profits in a negligence case like this one, Plaintiffs must
prove: (1) it is reasonal;ly certain that such profits would have been realized except for the tort;.
and (2) such lost profits can be ascertained and measured from the evidence produced with
reasonable certainty. Vortex Sports, 378 S. C at 208 662 S.E.2d at 450.  Consistent with file
general rule that “neither the emstence causation nor amount of damages can be left to %’.\3&
conjecture, guess or speculatif)n,” Gray v. Southern Facilities, Inc., 256 S.C. 558, , 183 S.E.2d 35\ )
438 (1971), the existence of lost profit damages fnay not be Ieft to ;peculaﬁon or conjecture.

Yortex Sports, 378 S.C. at 208, 662 S.E.2d at450.

In Santoro v. Schulthess, 384 S.C. 250 681 S.E.2d 897 (Ct. App. 2009), the plaintiffs

claimed that the defendant mtentlonally mterfered with' their efforts to sell their residence and as
a result, the sale of the residence was delayed. Mortgag‘e rates rose during the delay and the
plaintiffs claimed damages equal to the additional two percent mortgage rate paid on the loan
used to purchase their subsequent residence. Id. at 267-68, 681 S.E.2d at 906. The South
Carolina Court of Appeals held that such damages were unduly speculative because the damages '
were based on assumptlons that: ( 1) the plaintiffs could have fourid a sultable home 1mmed1ately
after selling their property; (2) they could have immediately obtained a suitable mortgage loan;
" and (3) they had p’érsonal'knowledg'e of the interest rate that an unknown lender would charge
them based on their particular circumstances. Id.

Plaintiffs testified that they intended tc; purchase a slecond bome. In fact, they looked at a
number of houses and lots. (K. McCarthy Dep. p. 15; C. McCarthy Dep. p. 8-9). There is no
evidence that had lot 32 had not been avallable they would not have purchased some other home

or lot and would have mvested any money in the S&P 500. In fact, Plaintiffs testified that they
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wouldn’t have invested money in the S&P 500 in any event. (K. McCarthy Dep. p. 136; C.

‘ McCarthy Dep. p. 52). Plaintiffé’ damages for lost investment opportunity is speculative and

those damages are not recoverable in this case. Accordingly, S&ME is entitled to an order

granting summary judgment in its favor as a matter of law.

Plaintiffs are not entitled to recover p}xniﬁvg damages from S&ME

“[Tlhe highest burden of proof known to the civil law is applicable” in determini.ng@l&

whether to award punitive damages. Mellen v. Lane, 377 S.C. 261, 290, 659 S.E.2d 236, 251 '9"‘31.9

~ (Ct. App. 2008).‘ Section 15-33-135 of the South Carolina Code provides that “In any civil

action where punitive damages are claimed, the plaintiff has the burden of proving such damages

by clear and convincing evidence.” Moreover, “[p]unitive damages can only be awarded where

the plaintiff proves by clear and convincing evidence the defendant’s misconduct was w111ful

wanton, or in reckless dlsregard of the p]amtlff’s nghts » Mellen, 377 S.C. at 290. The

following factors are relevant to consideration of punitive damages:

M)
@)

€))
@
()
(6)
™
®

&)
(10)

The character of the defendant’s acts;

"The nature and extent of the harm to the plaintiff which defendant

caused or intended to cause;

Defendant’s degree of culpability;

The punishment that should be 1mposed

Duration of the conduct;

Defendant’s awareness or concealment;

The existence of similar past conduct;

Likelihood the' award will deter the defendant or others from like
conduct;

‘Whether the award is reasonably related to the harm llkely to result
from such conduct; and

" Defendant’s wealth or ability to pay.

Id. at 290 (citing Gamble v. Stevenson, 305 S.C. 104, 111-112, 406 S.E.2d 350, 354 (1991));

Welch v. Epstein, 342 S.C. 279, 306, 536 S.E.2d 408, 422 (Ct. App. 2000)(“Under Gamble, the
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trial court is not required to make findings of fact for each factor to uphold a punitive damages
award.”).
In this case, there is no evidence of any willful, wanton or reckless conduct by S&ME. In
" fact, there is little evidence in the record of any action by S&ME. The only evidence of S&ME’s
activities in the record in this case is a portion of 2 2005 report procured by Plaintiffs or their
counsel and the affidavit of Walker Birdsong. "Accordingly, S&ME is entitled to an order
granting summary judgment in its favor as a matter of law.
CONCLUSION
.Based upon the foregoing authorities and arguments, Defendant S&ME, Inc. respectfully
submits that it is entitled to an order granting summary judgment in its favor as a matter of law.
Respectfully submitted,
. StephanieH Burton (#13089)
GIBBES BURTON, LLC
308 East Saint John Street
Spartanburg, SC 29302
sburton@gibbesburton.com

Telephone: (864) 327-5000
Facsimile: (864) 327-5001

Attorneys for Defendant S&ME, Inc.

April 29,2013
Spartanburg, South Carolina
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Kevin McCarthy

Page 1
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE CA No.: 2011-CP-23-6376

Kevin McCarthy and Courtney E. McCarthy,

Plaintiffs, ?

vs.

Keowee Falls Investment Group, LIC, i

The Cliffs Communities, LLC, d/b/a

The Cliffs at Keowee Falls South,
Cliffs Real Estate, Inc.,

The Cliffs Golf and Country Club, Inc.,
and S&ME!lInc., ’

Defendants.

Py yng

DEPOSITION OF KEVIN McCARTHY

[ YO e
[y

Pursuant to notice of deposition or subpoena
or agreement in the above-entitled case, a deposition g
was taken on the 29th day of November 2012, g
commencing at approximately 9:00 a.m., attended by f

counsel' as follows: : !

—— — Ty T e g e

(
Depositions and...,Inc.
(864) 235-3518

ctronically signed by Ruth Maciag (301-092-227-3130) efbafcec-0e1b-487a-b7cd-0038cf8e6823
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Kevin McCarthy

Page 31

1 with this matter. T don't know whether I found

2 everything or not.

3. 0. If you, and I knéw everybody emails a lot, so it's a

4 common communication method, if you were emailing

s regarding Lot 32, would you use a work email address ;

6 or would you use a personal email address?

7 A. Most likely personal. Most likely peréonal, given

8 the timing of this, because I would have been either

9 at my CGW Southeast Partners in Atlanta, or back in
10 Charlotte with Wachovia, and I 1ikely would have not
11 used the business addresses for those, if I was thereé
12 for these kind.of correspondence . '
13 Q. Are yoﬁ still using the same personal email '
14 ] account -- g
15 A. Yes. E
'16 Q0. -- fhat you were back in '05? - g
17 A. Yeah. i
18 Q. So if you looked for emails, you were looking at that;
19 personal email account? :
20 A. Yeah. .
21 Q. Would that be accurate? :
22 A. Yes. | |
23 (Defendant's Exhibit 3 marked for

24 identification, KevinhMcCarthy

25 ’ deposition, 11/29/12, RAM.)

' Depositioné and. .., Inc.
(864) 235-3518
lectronically signed by Ruth Maciag (301-092-227-3130) efbafcec-0e1b-487a-b7cd-0038cf8e68e3
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- Kevin McCarthy

Page 32
1 BY MR. BURTON:
2 Q. Mr. MecCarthy, let me hand you a document I've marked
3 as Exhibit number 3 - ‘
4 A. Okay.
5 Q. -- to your deposition. ;
6 And I'll represent to you that this is also‘a ) |
7 document that was provided to us by your counsel.
8 A. Okay. ‘
9 Q. Can you identify this document, sir?
1d A. Looks like the séles contract.
11 Q. On the left-hand side of page 1 there are a number ofé
12 ) initials. Are those your initials?
13 A. Yes, they are.
14 Q. I thought they were. Just wanted to make sure.
15 . Tell me, I want to make sure I understand the
16 contract price. On the first page it says that the
17 purchase price is $1,105,000.
18 And then there's some other inforﬁation, there's|
19 a Discount Applied to Membership Deposit, listed at
20 l 35,000. Then there's a‘Golf Membership Initiation
21 Deposit add-on at 40,000; then it looks like it has ai
22 subtotal of a-million-180; and then it shows an |
23 Barnest Money Deposit and a Balance Due at closing.
24 Do you see all that?
25 A. Um-hmm.
Deposgitions and;..,Inc. '
(864) 235-3518
ectronically signed by Ruth Maciag (301-092-227.3130) efbafcec-0e1b4§7a~b7cd-0038cf8e68e3
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Kevin McCarthy

Page 35

1 you to buy one at the time.

2 And they made it clear that if you didn't buy

3 one; that the value of your property as a result;

4 come resale, which was important to us, could be

S negatively impacted.

6 Q. Okay. you're going to have to help me a little bit.

7 Was the purchase price of the land itself

8 a-million-105-thousand?

9 A. Again, I need toO spend more time with this, because
10 what we're talking aboﬁt is, is interpreting the g
11 application of thése --

12 Q. Credits. ?
13 A. ;- discounts and credits and things. So I can't E
14 . answer that right now without spending more time.. :
15 Q. Okay. Turn over,lif you would, to the page Bates :
16 : numbered 73. _ é
17 . Is that your signature under the word Purchaser}%
18 : " in the middle of the page? .
19 A. It is.
20 . 0. And there's a date underneath that, 6/20/2005?
21 A. Okay. ;
22 Q. Do yoﬁ believe that you signed this Real Estate Sale :
23 and Purchase Agreement on June 20th of '05?
24 A. Yes.
25 Q. At the top of the document on that page it says:
{
" Depositions and...,Inc.
(864) 235-3518
Jectronically signed by Ruth Maciag (301-092-227-3130) efbafcec-0e1b-487a-b7cd-0038cf8e68e3
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Kevin McCarthy

Page 36
1 "Additional documents received by purchaser.
2 Pursuant to Sectién 9.6, the purchaser ackn&wledges
3 having réceived and reviewed, prior to.the execution
4 of the agreement, the following":
5 Then it appears to have a list of three things.
6 The first one says, HUD; the next one says CCR; and
7 the next one says, Platt, with two Ts.
8 Do you know what documents that that refers to?
9 A. What documents all three of those refer to?
10 Q. Yes.
11 A. Yes, the HUD diselosure.
12 Q. And was that the exhibit that we previously looked
13 .at --
14 A. Yes.
15 Q. -- Exhibit 22 , ' ,
16 A. Yes. : ‘ i
17 Q. Al right. I thought that was that. '
18 ‘ Tell me what CCR is?
19 A. I recall that that probably means, I guess Community
20 . Covenants'and Restrictions, I would imaéine. And
21 that talks about the things you're allowed to do if ;
22 .you're going to build, and sort of the rules of the '
23 road for the community are, both architectural review|
24 board, all so;ts of things along those lines.
25 Q. And platt, with two Ts, I'm‘assuming that was some
Depasitions and...,Inc.
(864) 235-3518
lectronically signed by Ruth Maciag (301-092-227-3130) efbafcec-0e1b-487a-b7cd-0038cf8e68e3
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Kevin McCarthy

Page 37
1 sort of drawing?
- 2 A. Yes.
3 (Discuss off the record.)
4 BY MS. BURTON:
5 Q. Do you recall, other than the three documents listed :
6 on page Bates numbered 73 of Exhibit number 3, do youT
7 recall having any other documents provided to you
8 prior to execution of Exhibit number 3?
9 A. What kind of documents?
10 Q. Any kind'of documents.
11 A. Sure. There were other documents.
12 Q. Tell me what they were?
13 A. The sales literature from The Cliffs. And I don't
14 know what all that encompasses, but there was a !
15 master site plan, there was a big glossy fold-out
16 that showed you all the great places you could buy %
17 there. And associated with that there was, I assume,L
18 some other sales literature.
i9 0. Kind of marketing?
20 A. Yeah, brochure that had a picture of thé 17th.hole ati
21 the Vineyards, and on and on and on. 3
22 'Q. Okay. And you would have gotten those type of
23 "marketing sales materials from Mr. Scott, I take it?
24 A. I would assume so, yeah.
25 Q. Looking at Exhibit number 3, does that refresh your
Depositions and...,Inc. T
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-1 most of the documents except for the page that bears ;
2 your wife's signature and the very last page, it ?
3 looks like it says, June 21, 2005, 1105, at least g
4 that's the time it starts on the first page, and is é
) that Carvy? é
6 A. Cravey. §
7 Q. Cravey. Sorry. é
8 A. Tﬁat's okay. é
9 Q. Green, Wahlen, and that was where you were working in%
10 Atlanta? i
11 A. Correct. ’ g
12 Q. 8o is it possible, based on looking at the document, i
13 that you actually got the document from The Cliffs, %
14 . had it in your office or at home in Atlanta, signed %
15 it, and then faxed it back to the folks at The i
16 Cliffs?
17 A. That's what it appears.
18 Q. On the very last page of Exhibit number 3, there is a
19 block for Seller, Keowee Falls Investment Group, Lic?
20 A. Un-hmm.
21 Q. ' And a signature of somebody who's listed as the
22 treasurer. %
23 Do you know when you acquired a copy of the %
24 agreement with a signature by Keowee Falls Investment%
25 Group LLC? é
Depositions and...,Inc.
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Page 40
I do not.
If you look on that same page, there's a small block
on the left-hand side that has typed in, Jasmine Cove
Lot 32, and then has lot purchase price,
a-million-105, membership at 75,000, and a total of

$1,180,000; do you see that?

Yes.

Do you know whether the membership referred to, is
that $75,000 related to the golf club?
Yes, I assume it does.
(Defendant's Exhibit 4 marked for
identification, Kevin McCarthy
deposition, 11/25/12, RAM. )
BURTON:
Let me hand you a document I've marked as Exhibit
number 4, And I'll represent to you, Mf. McCarthy,
this is also a document that was provided to us by
your counsel. |
Do you recognize this particular document?
I do not.
Do you see your signature on it?
I do.
Is that this little scrawl right above the words
Kevin McCarthy?

Yes, it is.

T e e e e o e e Tt e — T
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1 BY MS. BURTON:
2 Q. Let me hand you a document I've marked as Exhibit
3 ‘number 9.. '
4 Do you recognize Exhibit number 9, Mr. McCarthy?
5 A. Looks to be the title.
6 Is this the deed that transferred Lot 32 from Keowee
7 Falls Investment Group LLC to you?
8 A. I don't know who it transferred it from, but that's
9 what it appears to be. So it appears to be title
10 . . that I hold for purchasing the.property.
11 ° Q. Lets look ét it together then.
12 - In the first written, typed-in paragraph, where
13 it says, Know all.men; do you see that part?
14 A. Um-hmm. . : <
15 Q. It says:
16 "Know all men by thesé presents that keowee
17 - Falls Investment Group LLC, herein referred to as
18 grantor, for and in consideration of the sum of one
19 ‘ million one hundred," looksllike it's handwritten in,|
20 "five thousand dollars, péid by Kevin R. McCarthy,
21 hereinafter referred to as grantee, in the State ’
22 aforesaid, the receipt of thch is hereby
23 acknowledged, has granted or been sold and released
24 and by these presents does grant, bargain and sell
25 : and release unto," and then it's got your name, and
Depositibns and..i,Inc.
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1 then it gives a description of the land.

2 Do you see that?

3 A, 'Yes, I do. .

4 Q. Based on reading that, does it appear that the entity}

5 that sold the land to you was the entity known as ;

6 Keowee .Falls Investment Group LLC? :

7 A. That's what it says.

8 Q. Did you have any understanding, were you ever told

9 anything about, what Keowee Falls Investment Group,
10 LLC is or was? ‘ .
11 A. Not to my knowledge. :
12 Q. Tell me why, I'm a little confused about this, the .
/13 contract; we saw a page signed by you and a page ?
14 signed by your spouse, can you tell me why the title g
15 initially titled out in your name solely?
16 A, No, I don't know why. j
17 Q. Okay. Was the purchase price $1,105,000? :
18 A. Yes. ‘ )
19 - . I should say, that was, as we walked through on |
20 some of these othe¥ thiﬁgs, that was the net purchase%
21 price after going through all those. i
22 Q. The credits, et cetera? :
23 A. Yes. So that would have been that.
24 - Q. If you turn over to the second page of Exhibit number|
25 9, at the very top line, it says: -Witness our hand

Depositionsjand...,Inc.
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1 and seal this Sth day of August 2005?

2 A. Um-hmm.

3 Q. Do you see .that?

4 A. I do.

5 Q. Do you believe that August S, 2005, wasl the date of |
6 the closing of the transaction? ’ !
7 A. I do, because that's what this says.

8 Q. Is that consistent withjour recollection of about

9 when the transaction closed?

10 A. Yes.

11 Q. Was there a formal closing that you attended?
12 A I don't recall whether or not.

13 Q I have seen on another document, it could be on this .
14 one too, somebody can. probably draw my attention to :
15 it, this one shows on the ‘back page Olson, Smith, .
16 Jordan & Cox as the lawyers in Clemson?
17 A. Um-hmm. l
18 Q. Do you remember those being the closing attorneys?
19 A; I do not. A

20 Q. Do you remeémber ever going to their offices --

21 A. I don't. . :
22 Q. -- in Clemson? {
23 A. No, I don't.

24 : THE WITNESS: Am I missing something?

25 MR. DUDLEY: -No. We'll talk later.

Depositions and..;;Inc.
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1 BY MS., BURTON: )

2 0. No. I'm just curious as to how the closing occurred.

3 . Between the time of the purchase agreemené that_'

4 we looked at, Exhibit number 3, that I think you and

5 I discussed is.dated June the 20th of 2005 -- ;

6 A, Um-hmm. ;

7 Q. -- and the deed, or title, that appears to be dated

8 August the 5th, 2005? )

9 A. Right. ?
10 Q Tell me anf contacts you had with any of the folks at%
11 The Cliffs, or any entity you think was associated g
12  with The Cliffs, about Lot 32?7 Nt
13 A. I don't recall any. !
14 . ( Doesn't mean there weren't, but I don't recall !
15 | any. ‘ l
16 Q. Do you recall anything happeping, other than you %
17 . going out and getting financing, about purchasing the%
18 lot between the contract and the deed? :
19 A. No. ‘ ;
20 ;.And similar to othef interactions like thi;, you|
21 - know, Jay Scott was all over us -- i
22 Q. Oh; he wanted to make sure you closed, I'm sure.
23 A. -- until the deal was done. And then it was:
24 ' McCarthy who? Which is okay, because I didn't expect
25 to see him. But I mean there was a lot of work up to

TDepositions and...,Inc. '
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1 Common Pleas.
2 And I just wanted to ask you some questions
3 about somé of this stuff that's in Ehe.Complaint.
4 If &ou would, sir, turn to page number 4?
5 A. Okay. ‘
6 Q. And I want to turn your attention to paragraph
7 numbered 16 at the bottom of the page?
8 A. Okay.
Q9 Q. It states that:
10 "Sometime in April or May of 2011, plaintiffs
11 were contacted by an adjacent property owner, Jack
12 Harrell, about a subsurface condition that was
13 affecting Harrell's iot and the cul-de-sac which is;
14 located above and adjacent to.both the plaintiffs!
15 lot and Harrell's iot."
16 Do you see that?
17 A. I do. n
18 Q. 1Is that the telephone call that yoﬁ were just
19 mentioning to me? | -
20 "A. It was, yes.
21 Q. Is the date contained in Paragraph 16,nApril or Mayi
22 of 2011, accurate?
23 "A. Yes.
24 Q. Did you take any notes or anything of that call?
25 A. I'm sure -- well, I don't know if I took notes on
]
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! that call. So I don't know. '

2 Q. If you had notes, do you have a clue where they might
3 be located now? .

4 A. They would either be in my office at home or in my .
5 \ office at work. ;
6 Q. Did you tell me a moment ago thét Mr. Harrell called z
7 you at work?

8 A. He did. :
9 ©0.. And introduced himself as your neighbor, and then i
10 said to yoﬁ that your lots are falling into the 1ake?;
11. A. Something to that effecﬁ; yes. %
12 . Q. What else if anything did Mr. Harrell share with you j
13 on that céll? %
14 A. Well, he gave me the whole background. ;
15 Aand I had, I seem to recall that when he called ;
16 me, he gave me the whole, the background on, which I E
17 . 4idn't sort of, I didn't write all the detail down |,
18 and I didn't document it, I just sort of listened to ;
19 . iﬁ, and-I'm'sure I've fofgotten a lot.
20 ’ But he gave me the chronolog} of what he's gone
21 through in terms of buying the lot, building a house,é
22 ~ discovering the movements. l
23 He said he reached out to, he's reaching out to
24 the people on either side of him, because the

25 engineering report that he had indicated that there

Depositions and...,Inc.
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1 were problems, not only on his lot, but on the
2 adjacent lots on either sidg.
3 And so that I was on Sne side of him, and there
4 was another party on the other side, which I believe
5 the initial purchaser, his name was McCullam. And I
6 believe that he subsequently foreclosed, or got his
7 lot foreclosed on, so the bank owns it now. He told
8 me all that.
9 He told me that, he told me that he had engaged
10 " an attorney, and that they were éngaging engineers;
11 and that he thought, given, based on what his
12 . engineers had said and what the engineering report
15 . that he had seen from The Cliffs, that it probably
14 made sense, if I was inclined, that we could leverage
15 resources to determine the magnitude of the problem
16 we had. g
17 . I beiieve on that call he also told me, he said:i
18 .Are you aware that there are iﬁqlinometers on your
19 property?
éo And my reaction to th;t was, first; what's an
21 inclinometer. And no. :
- 22 ) And so he was clearly, he was clearly much
23 further down the field than we were. I mean
24 ‘ obviously he was aware of the broblem; he had done
25 . some investigating; he had hired an attorney; he had
‘ Depositions and...;Inc.
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Page 80
lined up engineefs; he had, so he was very far along.
And he sort of brought me up to speed on where he
was. .

And obviously I was not aware of any of that.

You know, the idea that we paid off our mortgage;
is very upsetting to me. Because had I known any of
that, we would not, I'm very risk averse by nature,
and I would have left the mortgaée in place.

And after Jack Harrell called me, I wouldn't
have paid a million dollars cash to then take the
value of this whole property onto my balance sheet. ;

‘ When somebody lends you money and they're.
secured by that property as collateral, you know,
they're in.it with you.

And had I known any of this, I would not have [
Wachovia and said: We got a problem, I got $150,000

work together.
Okay. Let me, bécau;e you said a lot of things
there, I want to make sure I unde;stand all that.
I was venting a little bit, and I apologize.
No, no. No, I appreciate it.
Look at Paragraph 17 for me, in Exhibit number

16. It says: "Harrell shared with plaintiffs an

‘lectronically signed by Ruth Maclag (301-092-227-3130)
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‘attorney, I'm not sure exactly how it came to be.

‘Right.

Page 81

engineer's report dated July 2005 from Defendant
S&ME . "
Do you éee that?
I do.
Is that accurate, that Mr. Harrell provided you with
a copy of a report prepared by S&ME?
I, it is because it says here, and if it was written |
down here by Tom, then it's accurate. I've gone over|
this whole thing with Tom.
What I'm unceftain of, is whether the report was
shared with me directly by Jack, or whether it was :
shared through Jack's atﬁorney, Sandy S;ern, to Tom,
and then I came into possession of it through that
sort, of chain of --
I see.
But I came into possession éf this feport, directly

by the hand of Jack, or through Jack's attorney to my:

Tell me, then maybe I made some assumptions,
obviously inaécurate.

After Mr. Harrell calls you up on the phone and
says, we got a problem, and he relates his whole

history about building his house, et cetera --

-- what did you do next to.see what was going on? -
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1 A. And The Cliffs were the ones who engaged them, is my
2 understanding of that.
3 Q. And he}e's my question: Did anyone ever call yoﬁ up
4 and say, is it okay-if we put inclinometers oﬁ your
5 land? j
6 A. Ncbody did. o ?
7 Q. They did not? i
8 A. Nobody did.
é Q. That I did not know, so I appreciate you telling me
10 that. .
11 A Nobody called me up.
12 Q0. So the first thing you knew that anybody had been
i3 doing any testing on your lot is Jack Harrell callingé
14 . you up and telling you what the results. of the ;
18 testing were? ‘ ;
16 A. He didn't call me -- he assumed, I assume by the %
17 c ' naﬁure of his call, that when he called me up, he
18 wasn't calling me to tell me the results of the E
19 . . testing. He was calling me to tell me, we got a é
20 probleﬁ. ' ’
21 He aséumed I didn't know anything about the i
22 problem; and he was correct.
23 And then he went on in that same conversation
24 to, as I say, catch me up on all the work he's done
25 ' and the chronology of events that occurred for him,
Dépositions and. .., Inc.
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Page 87

and bring me up to speed.
His purpose in calling me was not to tell me,

Hey, hey, the results of the inclinometer readings

Pty Sy

are that it moved this much.
Right.

His purpose to call was to tell me, say, Let me tell

PR s

you the title of the book, the preface, and the first
chapter, and then I'll get you up to the sixth

chapter where I can tell you about what the

inclinometer readings are.

Okay, but prior to that, you didn't even know
somebody was testing on your land?

I didn't know who Jack Harrell was. I didn't know we
had a problem with our lapd.

Nobody had ever mentioned Bunnel-Lammons Engineering
to you at all?

Never heard of them.

P e e o P e e R T

(Defendant's Exhibit 17 marked for

e

identification, Kevin McCarthy

deposition, 11/29/12, RAM.)
BURTON:

Let me hand you a document I've marked as Exhibit 17.

LT for e putas

I will represent to you, Mr. McCarthy, that this|:
document was provided to me by your counsel.

Um-hmm,

Ty
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1 MR. DUDLEY: You need to say yes and no. g
2 BY THE WITNESS: I
'3 A. Sorry. Yes. %
4 o] And it bears a Bates number, if you note, at the - é
5 boétom, 323 through 3252 g
6 A. Okay. ;
i
7 Q. And I think you answered this earlier, but I want to g
8 make sure. In Paragraph 17 of the Complaint that youé
9 and I were looking at earlier? é
10 A. Um-hmm, yes. i
11 Q. That's on page 5, sir.
12 A. Got it.
13 Q. There's a reference to an engineer's report dated
14 July 2005 from Defendant S&ME; do you see that? i
15 A. I do. é
16 Q. 1t says Harrell shared that with you. %
17 A 2nd I'm tryiﬁg to determine whether Exhibit 17 ;
18 is the document referred in Paragraph 17 of the g
19 Complaint? %
2b A. It would appear that it is. %
21 Q. And you have no independent recollection of how you é
22 got ahold of this? %
23 A. Not specifically who provided it. :
24 Q. I will also tell you, Mr. McCarthy, that the documenti
25 | does not have any attachments, the one that you
Depositions and...,Inc.
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1 A. BAnd I am now assuming that those attachments would bé
2 of great interest to us. And if what I thought about
3 our requesting those'attachments is true,~that if we
4 have not received them yet, I would be aware of that.|
5 Q. But if you got attachmentsn it would have been in the(
6 lawsuit process, mostllikely? ?
7 A. Correct.
8 And that if we felt like there was something
9 that we -felt was very important and relevant to this
.10 mattef, and we requested it and we knew it existed
11 and we didn't receive:-it yet; then I would know about;
12 that, that it hasn't been produced.
13 Q. Okay. Let me ask you this: Prior to seeing Exhibit
14 number 17, however you got it, whether it was from
1s Mr. Harrell or through his lawyer, however that ;
16 process worked, had you ever heard of S&ME? ;
17 A. No.
i8 It's still hard for me.to say.
19 Q. Well, I'll tell you, it's Soils and Materials
20 Engineers, it used‘té be. -
21 A. I've been on their website --
22 é. There you go.
23 A. -- as a result of this. 8o I know what it used to
24 be. It's the ampersand that throws me.
25 Q. It's a hard one.
Depositions and...,Inc.
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1 You had never heard of them before somebody put

2 this in your hand?

3 A. No.

4 Q Have you ever to this day talked to a human being

5 about Lot 32 that yéu thought worked with S&ME?
6 A. Not to my knowledge.

7 Q. Have you ever hired S&ME to perform any work on Lot

8 327

9 A. ' Not to my knowledge.
10 Q Is it fair to say tﬁat your knowledge of'S&ME is by
11 obtaining documents, either from Mr. Harrell or his
12 ~ counsel or through the lawsuit process?
13 A. 2And their website, afﬁer being made aware of them ‘
.14 through the lawsuit process, correct. :
15 Q. 2nd.I gather you visited their website to see who S
16 ' they are and what they're all about? :
17 A. Yes, I have.
18 Q. Do you have any information, not from your 1awyér, !
19 but from any other‘source, that S&ME performed
20 .‘ testing on Lot 32 prior to this lawsuit?
21 A. Not from my lawyer as a part of this process, but t
22 outside of this process.
23 Q. Yes. I don't want-what Mr. Dudley's told you. And I|
24 know that's tough. And you talked to Mr. Harrell and
25 stuff. |

Depositions and...,Inc.
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1 But do you have any information, you got it from
2 talking to somebody, you saw a document, something
3 like tﬂat, that tells you thét S&ME did work on Lot
4 32 prior to this lawsuit? ’
5 A. Well, yes, through Jack. So Jack said, Jack has said'
6 that, so this is through Jack, not through Tom. V
7 Okay.
8 A. That the report that they have indicates that they
9 were, indicates not only the Harrells' lot, and this
10 again is to my knowledge and my best recollection,
11 that S&ME was hired by The Cliffs to. investigate
12 originally all three lots on Jasmine Cove.
13 Aﬁd that what. happened was, they did ;
14 . spgcifically a repért on Jack's lot before he owned g
15 it; they mentioned the other two lots and the fact }
16 that there was evidence of what I now know is scarp, :
17 : whatever scarp is, I now know it's not good and you
18 ' don't want it on your lot, but that there was
19 evidence that the scarp ran ﬁeyond the property linesi
20 of Jack;s lot to the adjaceng lots on either side. E
21 Q. And you got that from -- ;
22 A. From Jack Harrell. :
23 Q. -- about this report?
24 A. I don't know.
25 Q. Or some other report?
Depositions and...,Iﬁc.
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Page 93
I don't know if it was about that report in
particular. About the circumstance.
Do you have' any information, whether you gét it from
Mr. Harrell or otherwise, that S&ME ever got onto
yoﬁr lot and did any kind of testing before the
lawsuit?
I assumed, based on what Jack saiq; that S&ME had
walked all over that point. Yes.
Do you have any information that they did any kind of

testing on your lot, before the lawsuit?

. Yeah. Before our lawsuit.

Right.
Yes, I do, from Jack, as I just said.
That they did testing on your lot?
Oh, on my lot.-
Yes.
No, I don't.

I have, as I said, information tﬁat they walked,f
a beliéf that they walked all over the point,
including our lot, and that they noticed sc;rp on our
lot.
And where did you get information about S&ME walking
all oVe; the)point?,
Jack.

Did Mr. Harrell provide you directly with any
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1 Q. Question number 4 asked you to state each item or

2 'cateéory of damage which you're claiming in the

3 lawsuit?

4 A. Um-hmm.

5 Q. And then in response there is a paragraph Answer, and

6 then there was a spreadsheet --

7 A. Um-hmm.

8 Q. -- referred to, See spreadsheet?

9 A. Yup, I see it's attached here.
10 Q. Today your lawyer kindly provided us with a new
11 spreadsheet, which he blew up big for me because I'm
12 too 0ld to read that_tiny one.
13 . A. We're making it, that's part quour strategy, we're
14 making it harder for you.
i5 Q. I had him fo do it big.
16 MS. BURTON: This is the only copy I have. How
17 do you want to do this as an exhibit, though, Tom?
18 MR. DUDLEY: I can have Helen make another big
19 ‘copy of that.
20 MS. BURTON: I think we need to mark it as an
21 exhibit, since he and I are getting ready to discuss
22 it.
23 (Discussiop off the record.)
24 (Brief recess.)
25 (Defendané's Exhibit 19 marked for

- | - f

wetronically signed by Ruth Maciag (301-092-227-3130)

'

Depositions and..., Inc.
(864) 235-3518

291

efbafcec-0e1b-487a-b7cd-0038cfBe6803




Kevin McCarthy

Page 118 |
1 identification, Kevin McCarthy E
2 deposition, 11/29/12, RAM.) E
3 BY MS. BURTON: '
4 Q. Mr. McCarthy, I've handed you a two-page document
5 that we have marked as Exhibit 19, ;
6 . Can you tell me what this is first? 5
7 A. Yes. This is our accounting of the expenses and g
8 damages related to our Complaint. :
9 Q. Who prepared this? f
10 A. My wife did. %
11 Q. Are you familiar enough with it -- g
12 A. Yes. ’
13 Q. -- for me to ask you questions ab@ut itz
14 A. Yes. X
15 Q. You're going to have to tell me about what the !
16 columns are intended to depict at .the top?
17 A. Sure!
18 Q. Start at the first one, the Contract Price, I think%
19 is pretty self-explanatory, right? We finally ;
20 narrowed that down —- g
21 A. Yes, it's all uphili from there. :
22 Q. -- in the sales documents, right? ;
23 A. -Yes. ’
24 Q. Closing Fees, I think we saw in the HUD?
25 A. Yes.
Depositions and...,Iné.
(864) 235-3518
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Kevin McCarthy

Page 126

1 associated with the closing of the refinance.

2 Q. Earlier when we were looking at the HUD statement and

3. youf handwritten notes on the front, you had asked a
.4 question, I don't know whether it was of yourself or

5 a Cliffs person, as to the deductibility of the

6 mortgage interest.

7 Can you tell me what the answer to that question

8 ultimately was?

] . A. I can tell you what I think it was, and then, and
10 then you can confirm it with-my wifé.
11 But I think the answer is that we do not, we did|
12 not calculate the intérest as a, what I would
13 consider a tfaditional'mortgage interest deduction on%
14 our tax returns. . . 5
15 We considered it an investment expense, becausé %
16 the property was, and because of our real estate on ;
17 our primary residence, we have either close to or theg
18 full amount of the deduction you're allowed to take
19 for mortgagé interest. !
20 » Our accountant, back to engaging professionals
21 who know what the rules of the road are, our
22 acﬁountant has classified this, I think, as an
23 investment expense.
24 Q. Okay, as a result of it being an investment expense,
25 do you get any credit or deduction on your tax return
, |
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Page 145
If we had the Excel, we could sée the columns?
Sure.
Okay, I think I.unAerstand fhese calculations.

Have you had any expert go out to your lot to
determine whether a repair can be effected?
No. Well,’actually, excuse me.

To the best of my knowledge, and T would defer
to Tom on this, but it is the, it is the opinion of
our expert, Carroll Crowther, that he's not certain
that é repair can be done, but he feels confident
that if it can be done, it will be an exorﬁitant
expensé.

Have you talked with Mr. Crowther at all about the
possible options for repair?

I have not directly, but Tom may have.

But you understand at least that Mr. Crowther, if a
repair was an option, it would be an expensive
option? -

Yes.

Do you know if it would be less than two ﬁillion
dollars?

I don't know.

But the other comment I would make in that
regard is, me as a buyer, because I was a buyer of

this property, so let's say I go and get it repaired,

Ty Y R AU PR S preor=—s
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THE, CLIFFS COMMUNITIES ,
REAL ESTATE SALE AND PURCHASE AGREEMENT

THIS REAL ESTATE SALE AND PURCHASE AGREEMENT (the’ “Agresment') made by and betwesn the below-
named selfer (the "Seller") identified on the Scller’s signature page belaw (the “Seller”), whose mailing address-is as set
forth on page 6, and the below-named pirchaser (the "Purchager”) identified on the Purchaser's siguature page below.
PartL : ’
Identifications

A The Lot and What is Toduded fn Prics, The property 1o be puchased (he "Lot") is located in Section
ic Loc 32 . Cliffs atKeowee Falls South

The Lot is listzd for sale for $ -~ 1,140,000.00

. The purchase of the Lot docs not includs a membership in the Golf and Country Club (the "Club™), which is
reserved solely to its members in accordancs with the use rights conferred by the Club Membership Plan for the
categories nd classifications of membership offered, Seller does fiot aperate the Club, The Club is aperated by
The Cliffs Golf & Country Club, Inc. Seller will, however, discount the list price of the Lot by $35,000 it

.rv» Purchaser agrees to acquice 2 membership, and Purchager will pay that amount at Closing toward a membership.

B _Check one of the following:

5/ If checked and initisled, Purchaser wishes to acquire a meinb&ahip in the Club, ejther 3 Cliffs Family
AT " Membership or a Cliffs Golf Membership, and wishes to receive & $3:_100 discount and apply It
toward the vequired membership deposit, and hes aftached bereto a signed Club Membership

Addendum, While Purchaser is guaranteed the availebility of & golf membership undler the Membership
Plan only i Purchaser acquires ons within 30 days folloving Purchzser's Closing, Purchaser wilk receive
( (% discount only if the membership is acquired at the Closing. If this piragraph is checked and
. L ihst &5, o initisled, the Purchase Price ift Paragraph B below s net of the discount. )

useers: OPHE ¢ e dpeckeed and intialed, Purchaser does not wish to acquire a membership fa the Club at this time.
iy O FEEE \ Pugupifies hhiderstands that membership is subject to avalsbility at tha time Purchaser roay wish to
sequire one, and s not guaranteed, Purchaser will NOT receive any discount off the listed Purchase Price

because Purchaser elects not to receiva a membership. . .

Payufient of Puirchase Piice., The “Birchase Price” 5t calculaled and payzble s follows::

) L ) " Total Purchase Prlce: $__ L,105000.00
Tige Lot [l iiacinnt A pplied to Membership Deposit, If checked and initieled,
Tws w2, A Purcheser has checked the St box in A above and wishes to acquire
ri: =% Full Femily Membership privileges, paying at the Closing $35,000, s 35,000.00
£ %5 I Gotf Membership, Inttiation Deposit Add-on. I checked and initialed,
Puscls, » wEurehaser has checked the first box in A shove and wishes to upgrade o 8’ - c . .
a‘:‘:ﬂ, *goVMmbma"s'mp by paying at the Closing an additianal sum of $40.000: 8 40,000,009
2o’ Soplend v B .
) SUB.TOTAL, Puréhase Prics of Lot plus Membership R
Deposit Die at Closing — ¢ : $___ 1,180,000.00
Gv)  Toitlal Edrnest Money Deposit. Au Earnest Money Degosit .
paid to Escrow Agent herewith $ 5,000.00
(v)  Additional Deposit Due. An sdditional Eamnest Money Depositdus i
Escrow Agentwithin?___0____ days of the Effective Date hereof. $ ] 0.00
' ()  Balapceat Cloging. The balancs required at Closing in cash or certified funds :
—— (not iuclpding all of Purchaser’s closing costs, prepaids, and escrow deposits) $__ 1,175,000.00
.t LT ’ , :
(,, , ’? PG . Pagel ) v. 041472005
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C. Escrow Agent. The "Escrow Agent” is Olson, Smith, Jordan & Cox, Attorneys at Law, whose address is set
. forth in Section 9.4 of Part Il below; and all deposits to Escrow Agent should be made paydble to Olson, Smith,
Jordan & Cox Escrow Account. : '
Part I
Terms and Conditions

For and in consideration of the Purchase Price set forth in Part [ hereof and the mutual promises contained in this
Agreement, Purchaser agrees to buy and Sellec agrees to sell the Lot, conditioned upon there having not been a sale to
third party prior to the receipt of this Agreement by Scller, properly executcd by Purchaser, togetber with the Eamest .
Money Deposit as provided in Part I, and excoution hereof by Seller.

1. The Purchase Price. Purchaser will pay the Purchase Price of the Lot set forth in Paragraph B of Part I of this
Apgreement. N ’ . .

1.1 . Earnest Money Deposit. The Escrow Agent will receive the Eamest Money Deposit sct forth in
Paragraph B of Part I, and will deposit said sums in its non-interest bearing escrow accouat, to be held by the Escrow
Agent as the Eamest Money Deposit to be disbursed in accordance with this Part L. In the eventofa termination of this
Apreement under this Part I1, except in the event of Purchaser's default (in which event the Earnest Money Deposit will be

paid over to Seller as herein provided), 21l of the Earnest Moncy Deposit will be refanded to Purchaser without interest.

1.2 Payments at Closing. The Purchase Price, together with all of Parchaser's Closing costs, prepaids, and
Closing escrow deposits, less the sum of Purchaser's Earnest Money Deposit, will be paid by Purchaser in cash or by
cértified, collected funds at the Closing hersinafter referred to.

2.-  Financing : R :
. . [ .

2.1  Nao Financing Contingency, Purck acknowledges that this Agreement is not contingent upon
Purchaser bbtaining finaneing for the purchase of the Property. Seller makes no representatiozs es fo the availability or
terms of financing, and the duties of Purchaser and Seller hereundor are not contingent upen Purchaser obtaining - -
financing, or obtaining financing with any specific terms or conditions.

2.2  -Purchaser's Responsibility. Purchaser is responsible for obtaining desired financing for the purchase of
the Lot. By suggesting-a source of financing and/or providing the epplication for such financing, Seller will not bé deemed
. to have assumed any responsibility for obtaining such financing for Purchaser or to represent or warrant that such
financing will be available fo Purchaser. Purchaser represents that Purchascr has the financial means to purchase the Lot.
Purchaser shall fully cooperate with Seller in procuring any evidence Seller reasonably requests that Purchaser has the
financial means to pay the balance of the Purchase Price. Purchasér hereby gives Seller or Seller's designated agent
pemmission. to obtain one or more credit reports on Purchaser prior to the Closing Date. If Purchaser elects to obtain
financing for the purchase of the Lot, Purchaser shall promptly apply for such financing and promptly deliver a loan
comhitment from an institutional lender to Seller, X Purchascr is not financing the purchase: of the Lot, Purchaser shall
promptly deliver account verifications to Seller upon Seller’s request If Seller determines, at any time prior fo the
Closing Date, in Seller's sole but reasonable discretion, that it is unlikely that Purchaser will be able to pay the balance of
the Puxchase Price on the Closing Date, Seller may terminate this transaction, and the Eamest Motey Deposit shall be
returned to Purchaser. R .

3. Completion of Infrastructure Improvements

3.1 Completion of Infrastructure. Seller agrees lo provide roads and water service, and public utilities will
provide electrical service and telephone service at no cost to Purchaser, 25 outlined in our Department of Housing and
Urban Devclopment (“HUD™) Property Report made effective May3, 2004 which is incorporated herein and made a
part hereof by this reference, In all events, Seller agrees that Scller will complete the water and yoad infrastructure to
Purchaser’s Lot within the periods of time set forth in the Property Report, or, (8), in the case of water supply installation,
on or before issuance of a certificate of occupaney for Purchaser's residence; and (b), in the case of paved roads to
Purchaser's Lot, within sixty (60) days following Purchaser's notice to Seller that Purchaser has received a final certificate
of occupancy for Purchaser's residence, whichever respective date occurs first, Seller will, at Seller's sole cost and
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expense, provide on-sitc water for construction of Purchaser's tes:dcnca if water service-is mot then available at
Purchaser’s Lot. Seller's obligation to completc the roads, water service, and electrical aund telephone services within the
time provided in the HUD Property Report is subject anly to circumstances beyond Seller's control, such as acts of Gad,

strikes, material shortages and other occurrences which are sufficient to constitite impossibility of performance under
South Carolina {aw. In the event of such occurrences, Seller will proceed to completion within a reasonable time after the
abatement of the cvent causing delay. In case the survey by which Seller will convey the: Lot to Purchaser required
bonding purswant to Oconee County ordinance, Scllcr has posted a cash or surcty bond or an irrevocable fetter of credit
issued on Seller's behalf to Ocones County,.South Carolina, guaranteeing the completion of thoss roads and other
infrastructurs requiring bonding. If the approval of the sirvey by which Seller will convey the Lot to Purchaser did not
require bonding by Oconee County ordinance, Seller has established one or more completion escrow accounts to assurc
completion of the water service and roads to the lots shown on that survey. Seller reserves the right to fumish Purchaser
teruporary casements for ingress and egress during development, and upon oompleuon of permanent roads or rights-of.
way provzdmg inpress and egress, the tempornacy ts will automatically cxpu'e

(@) Instailation of Infrastructure to Boundary of Lot With respect to completion of installation of
toads and water service, as well as the installation of electrical and tzlcphone services, Seller covenants these utjlities and
i;oprovements will be brought to the boundary of Purchaser's Lot, not within the Lot lines to Purchaser's home. Therefors,
all costs to connect such ntitities or mprovemcn's to Purchaser’s home will be Purchaser's sole obhgauon and the electric
utility company charges a set-up fee in conjunction with setting utility meters,

®) Septic System. Purchaser will be responsible fur installing and maintaining a scptic tank system
on the Lot when & dwelling is buill on it. Purchaser will be required to make all amangements for the permitting,
governmental approval and installation of a septic tank system. In the event the Lot has not been previously tested and
approved by the South Carolina Departmem of Health and Environmental Control for the installation of an individual
sewage disposal system, and if Seller is then not able to resolve the issue within sixty (60) days following notice thereof,
Seller will refund to Purchaser the Purchase Price and Purchaser will convey the Lot back to Seller, and ﬂxeraaﬁer. each of
Seller and Purchaser will be fully released from any further liability to the other.

© 32 Comnpletion of Other Infrastructure; Conveyance or Turnover to 2 Property Owners' Association.
In addition to the infrastructure ws are obligated to complete, as provided in Section 3.1 above, Seller agrees to complete
construction ahd installation of approximately 25 miles of roads, including an overpass, constructed to govemmemally-
approved standards; drainage systems; water system storage tanks and water delivery booster stations, as well as pxpcs
lezding to Purchaser’s Lot and main electrical power feeds to the project, which will allow those pubhc utilities serving
Parchaser’s Lot to extend service to the Lot; and manned and unmanncd gate houses accessing: the project; and
approximately 10 miles of hiking and nature trails. The utility facilities will be turned over to the applicable ulility
company tipon completion of construction and issuance of operating permits therefore, if any, and, the constructed roads,
drainage systems, gates and gatehouses, and hiking and paturé trails described in this Section 3.2 will be cbaveyed or
turned over to the Keowee Falls South Owners® Association an or before the expiration of two years from completion of
construction, as set forth in the Declaration of Covenants, Conditions and Restrictions for the Cliffs at Keowee Falls
South; provided, however, the obligation for maintenance, repair and replacement of the Commea. Areas will become the
responsibility of the Keowes Falls South Owners' Association and its Members the date all rcq_m.nd. certificates or permits
of occupancy or use are issued therefore, or the date such improvements may be used in the manner and for the purposes
for which théy are constracted, whichever is earlier

4, Recorded Covenants.

4.1 The Declaration of Covenants & Property Ovwners' Association. The Lot will be conveyed subject to |
the Declaration of Covenaats, Conditions and Restrictions for the Cliffs at Keowes Falls South recorded in the Office of
Register of Deeds for Ocopes County, as the same may be amended from time to time (herein, sometimes refeired to as
the "Declaration™), which includes the obligation that Purchaser pay regular and special assessments when levied for the
common facilities and services of the Keowee Falls South Qwners® Association (herein, sometimes referred to as the
“Association") corumencing with the date Seller conveys title to the Lot. Purchaser hereby acknowledges having reseived
a copy of the Declaration, with appended Bylaws of the Association,

42  Architectural Rcvlew.A Purchaser hereby acknowledges that any itnprévement fo the Lot, including
landseape improvements, will be subject 1o the architectural guidelines established, from time to time, pursuant to ths
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Declaration, ‘and the prior written approval thereof by the architectural review comumittes established thereunder.
Purchaser and Purchaser's builder will be solely respoasible for the pletion of construction of all improvements on the
Lot. and for proper drainage during and after house construction, as well as the published fee payable to architectural
review committee for review and approval, prior to construction, of all construction and design plans with respect to any
improverments to be placed on Purchaser's Lot Purchaser will be responsible for paying a fes to the Architectural Review
Comumittes for review and approval, prior fo construction, of all construction and design plans with respect to any
improvements to be placed on the Lot. Either Purchaser or Purchaser's contractor will also be responsible for posting 2
bond prior to commencing construction. '

4.3 Size of Residence, Purchaser also acknawledges that the Declaration requires minjmum squarz footages
for residences constructed within Keowes Falls South based upon the area in which Purchaser's Lot is located. See

. Declaration and applicable ameadmests, if any, with :cspcct‘to'!he application of such minimuns,

3. The Golf & Country Club. Purchascr acknowledges the plan of development for the various Cliffs communities
includes the Club's operation of various commercial, private golf and country club facilities, Purchaser fucther
acknowledges that the Club's recreational facilities are opecrated by The Cliffs Golf & Country Club, Inc., a related third
party of Seller, as a commercial business, and not as a non-profit enterprise, that Purchaser will have a license to use the
facilities as herein described if Purchaser acquires a membership to do so, and that neither Purchaser nor any property
owner association of which Purchaser may be a member has or will reseive any ownership interest in the Club’s facilities
by virtue of Purchaser's acquisition of the Lot or memb crship in any such property owner associadon. The Club may, but
will not be required to, 2dd additional recreational facilitics in the future. The.Club operates and offers membership

opportunities pursuant to a published Membership Plan, which the Club may supplement, amend, delete and chenge in its -

sole discretion at any time. If Purchaser wishes to become a member, Purchaser should toke the time to read the

" Membership Plan prior to acquiring a membership. Purchaser acknowledges receiving a summary of The Cliffs Club

membership opportunities. Such information is summary only, and Purchaser should refer to the Membership Plan for the
actual terms and condition applicable to membership in the Club.

6. Closing. The sale and purchase contemplated by this Agreement will be closed by delivery to Purchaser of 8

properly excouted and ackmowledged general warranty deed, in proper, recordable form, in exchange for payment to

Seller of the Purchase Price as hereinabove provided. Notwithstanding any provisions berein to the contrary, the legal
description for Purchaser’s Lot will be in accordance with and based upoa the approved, bonded plat for the subdivision of
which the Lot is a part (the "Plat"). - -

6.1 Deed to Lot. The general warrant§ deed will convey to Purchaser a good and marketable or insurable (at
regular rates), feo simple title to the Lot gubject to matters of record, including, but not limited to, taxes and assessments
not yet.due, all special easements, restrictions and conditions shown and noted on the Plat, licenses and easemerits for
viilities serving the property, the Declaration and tlié Bylaws of the Association, applicable ordinanées and all other
casements, rights-of-way, restrictive or utility easements, restrictions, covenants, affiomative obligations and conditions of

record in the office of Register of Deeds.

" Katitle insuranee company which is a member of the American Land Title Association will issue a-binder o issue an

owrier’s title insurance policy at Purchaser’s expense, insuring the title to the Lot at regular rates in an amount equal to the

_Purchase Price (which awner's fitle insurance policy will have as exccplions only standard exceptions and those
-"exceptions as arc herein agreed and sct forth), Seller will be deemed to be able to convey a marketable fitle in fee simple.

If, at the Closing, Seller cannot deliver a general warranty deed to the Lot subject to the exceptions above, Seller will have
the right to extend the Closing for an additional thirty (30) days to comply with the terms of the title policy.

6.2 Closing Date and Time. Closing will be conducted in the manner provided hercinafter, on the "Closing
Date" set forth on Purchaser's signature page below, at the location set forth in Section 6.3 and at a time selected by Seller.
Provided that Seller has fulfilled all ofits obligations to Purchaser pursuant to this Agresrnent, Porchaser's failure or
refizsal to close at the time, place and date provided may, at Scller's option, be decmed 2 default by Purchager,

6.3 Closing Lomﬁon Tender of the decd by Seller and the performance of Secilers requirements will be

" made at the Closing location designated by Seller on or before 10 days peior to the scheduled Closing. In no cvent will

delivery of the deed exceed one hundred eighty (180) days from the date of Purchaser’s exccution of this Agreement. The
Closing may take place in escrow, with Purchaser participating by making all deliveries required to be made by mail to
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the Closing attorney prior to the Closing date, instead of in person; provided that all fands to be received from Purcheser

. on the Closing date, whether in person or by mail, must be in cash or cettified, collected funds.

64  Closing Costs. Seller will pay for the preparation of the deed and the deed transfer foo required to record

" the deed, and Seller's attorney's fees. Purchaser shall pay for any and all other Closing costs, including but not limited to,

loan service and origination fees, credit report and underwriting fees, appraisal expenses, recording fees, prepaid items,
and title insurance premiunms, and Porchasers atlormey's fees. A warking capital contribution equal to two-months’
Association assessments shall be paid to the Association, as provided in the Declaration,

- (2) Prorations at Closing. Taxes and the Association's assessments will be prorated between Selter
and Purchaser as of the dats of closing, based upon information then available. Seller and Turchaser agree to adjust any
such prorations following the Closing, as may be tequired by receipt of final bills therefor.

7. Defaults.

7.1 Default by Purchaser. In the event Purchaser defaults in the performance of any of Purchaser's
obligations pursuant to this Agreement and Seller is not in default, Seller will havo the right specifically enforce this
Agreement according to its terms and/or to pursue any and all other temedies available to Seller at law or in equity, or
Seller will, at Scller's clection, be released from any fucther obligations to Purchaser pursuaat to this Agreement and in
such event will be entitled to retain the Eamest Money Deposit (but not exceeding 10% of the Purchase Price) as agreed
liquidated damages, it being the intention and agreement of Scller and Purchaser that the amount of such Earnest Money
Deposit will act as a fair measure of compensation for actual damages incurred by Seller as a result of Purchaser's defanit.
However, notwithstanding the provisions of this Section 7.1, Seller expressly agrees that Seller will give Purchaser written
notification of Purchaser's defanlt or breach of contract and the opportunity to correct the deféult or breach within twenty
(20) days following the receipt of Scller's notice.

7.2  "Default by Seller. If Seller defaults in the performance of any of Seller's obligations as set forth in this
Agreement and such default is not cured within twenty (20) days after written notice of default is given to Purchaser by
Seller, Purchaser’s sole remedy will be to rescind this Agreement and reccive the immediate return of Purchaser's Eamest
Money Deposit, pay Purchaser Purchasec’s reasonable attorney's fees for any title examination by Purchaset's attorney and
for such other. reasonable closing expenses which Seller agrees, in its sole discretion, to pay; provided, however, that in
the event of a non-material breach of any 1srm or condition of this Agreement, Purchaser's remedies will not include
termination of this Agrecment. .. . . ..

8. Real Estate Commissfon. 1t is understood that Seller has by separate agrecment appoiated Cliffs Rea) Estate,
Inc. as the exclusive real estate agent for seles of Lots within Cliffs at Keowee Falls Scuth. Purchaser wamrants and
represents that, except as set forth to the contrary on the signature page -of Purchaser, Purchaser has not dealt with any
other real estate agent who may be entitled to claim & resl estate commission in this transaction.

9, Misu.all.h‘nenus.

9.1 Seller's Reserved Easemnents; Construction Setbacks, Purchaser acknowledges that Seller reserves the
right to grant and/or reserve, in its reasonable discretion, varlous easements for ingress and egress, maintenance and nss
on and over the Lot and the remainder of the Cliffs at Keowee Falls South development. No such casement will materially
reduce the value or the usefulness of Purchaser's Lot Furthermore, Purchaser's Lot is subject to front, rear and side lot line
easements shown on the Plat and/or set forth in the Declaration, which also constitute construction setback lmits.

.92  Seller's Adjacent Development Except as otherwise’ provided herein and notwithstanding any
statements contained in this Agreement or otherwise to the contrary, Seller does not warrant in any manner whatsoever the
development of any other properties which tre owned by Seller in Pickens County ot Oconee County, South Carolina,
whether or tiot in the general vicinity of Purchaser's Lot, and Seller resceves the right to devélop such properties, if
developed, in any manner whatsosver without interferance from any subsequent gramtee of the Purchaser's Lot
notwithstanding any plans, renderings or drawings which mey have beea brought to the Purchaser's attention through
public zoning hearings, documents filed for zoning purposes, public or private showings or proposed or preliminary
development plang oz references therein in sny recorded covenants. There is no assurance that any facilities or amenities
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shown for planning or proposed development purposes will ever be constructed, except only those which Seller herein
covenants to complete or which are disclosed to be completed in the HUD Property Report for the Lot.

93  As-is Condition. Except as otherwise provided herein, Purchaser is purchasing and Seller is selling the
Lot in an “AS IS” condition. .

9.4 Notices. Any and all notices or other comimunication provided for in this Agreement will be given in

" writing and delivered by personal delivery or by registered or certified mail, first class postage prepaid, or by facsiwile

transmission. Any notice mailed in acoordance with this Section 9.4 will be deemed received upon actual receipt thereof
or aftér the expiration of five (5) days, whichever is earlier. Notice sent by facsimile transmission will be deemed
received on the date of its transruission, provided transmission accurs prior to 5:00 p.ov., Eastern Time, and the sender
retains proof of its transmittal and receipt without crror. Notice will be addressed as follows: B

If to Seller: Keowee Falls Investment Group, LLC
301 Beaver Dam Road )
’ Travelers Rest, SC 29650
Attention: Marty Ritsch
- FAX: 864-836-8176

If to the Escrow Agent: Olson, Smith, Jordan & Cox . -
- PO Box 1633
Clemson, South Carolina 29633
Attention: Chris Olson, Esq,
FAX: 864-654-3696

Notices, if to Purchaser: - As set forth on Purchaser 's signature page of this Agreement

The notice requirements of this Section 9.4 do not apply to tho Purchaser's right to-cancel this Agreement as provided on
page 8 below and in accordancs with the Interstate Land Sales Full Disclosure Act.

9.5 Purchaser's Acknowlcdgment Concerning Represeatations. Purchaser understands that any sales
assaciate or other person representing Seller in this tronsaction does not have the suthority to make any statements in
conflict with or in addition to the information contained in this Agreement, and any other documeénts received from Seller,
ineluding without lmitation, amy representation made regarding the resale of Purchaser's Lot or its rental or investment
potential, and that Seller, for itself and in behalf of any such agent, specifically disclaims any responsibility for such

" stalements. Further, if any such statements wers, made, Purchaser acknowledges that by execution of this Agreemént,

Purchaser affirms that Purchaser has not relied upon any such statements, if any, and waives any rights that Purchaser
might have as a result of such stalements unless they are incorporated in this Agreement, ‘

9.6  Documents Received By Purchaser. Purchascr further acknowledges baving received and rcview;d-t
prior to the execution of this Agresment the following:

(a) Coply‘oi the Decleration, as supplemented and ded to the date hcreof. togetber‘ with
appended By-Laws of the Association.

(b) Copy of Plat. )
()  Design and Construction Guidslines. ' L -
(d) The checked documents or instruments listed on the Putchaser's signature page below,

9.7 Time is of the essence, It is e;tpressly understood and agreed that TIME IS OF THE ESSENCE as to
all obligations hereunder, inchiding the Purchaser obligation to obtain & mortgage commitment and provide the Lender
with all information requested if Purchaser is acquiring financihg, even though such financing is not a contingency hereof. |

Page 6 v. 04/14/2005
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9..8 I?nﬂre Ageeement, Seller and Purchaser covenant and agree with each otfer thatthid Writderinstafntie, ©
executed in dupficate originnly, expresses the entire agreament between them and there s noother agrecment, oral oc
otherwise, varying or modifying the terms of this Agrccment. .

. ¢ . o et e eriies upar 8

9.9  Modificatlon of Agreement. This Agrecment may wot be otherwise changed vreinodifzen,elmeincicthe
subsequent written instument exconted by both Sefler and Purchaser. Toe e miz asorivibnf Ay

: N R . v ber 0 Rdgined, exconted

9.1 Interpretation Presumption, Sefler and Purcheser represent and watrant 16 ane oot thad sadiy ety
coussel or otherwise, actively participated in the fnalization of this Agrecment, and in the.event of a-fisputéconeiaiizty
the interpretation of this Apreement, each hereby, walves the dogtrine that.an smbiguity. should be, ntgrprad-againstfio.
party which has drafted the document, ) . . L

9,11 Biuding Effect; Assignment, This Agrecment is binding upon the parties’ respective dedrsywiulaca,
personal rep ives, and assigns; provided however, this Agreement and apy. of Purchaser's dghts

herzunder may not be as;igncdby Purchaser, . !
K : i er RN DISCLONURE

9.12 Ressle Or Eﬂmge Of Property, Seller has no program or provi.sionfur gﬁz.salc:grgg;hm)mf oy

Lots in the Cliffs at Keowes Falls South. There is no program, which assuxes that Purchaser will be able to exchange the- -

Lotfor other property. . .
y ' T . nes SATONTRI oM |
9.13 Unenforceable Provisions. Should any provision of this Agreement be vold or become unenforcsable at
faw or in equity, the remaining provisions will remain in fult force and effect and will ot in any tmamer be thereby
affected or impaired, - . : - R .

'9.14 Survival. This Agreement and all the terms and conditions hercof will murvive the Closing of the
transacfion contemplated hereby and will thereafter continue to bind the parties to this Agreeruent,

( 915  Counterpart Txecution of Agreement. This Agreement may be signed by each of the parties upoa a
M separate <opy, and in such case one counterpart of this Agreernent will consist of enough of such capiss to reflect the
signature of each. For purposes of this Agreement, a telecopy of en executed counterpart will constitute an original, Aoy
person delivering an exeouled counterpart of thig Agreoment by- feleoopy will also. dellveran original, exocuted
counterpatt of this Agreement, but the faflure o deliver an original,.executed counterpart will not affect the validity of this .
Agreement. This Agresment may also be exceuted in two ot more counterperls, each of whichwill be deemed an original;
but for purposes of proving the Agreement, it will not ba necessary ta produce or accotnt for moro than one such
counterpart, V. (NG

9,16 Effcctive Date. This Agreemen't will become effective, and the term “Bffective Date” herein will meas,
fhe Jast date sxecuded by a party to be bound hereby. e e <y .

947 Receipt of Ageney Disclosure, RECERPT AND EXPLANATION OF 10E AcENcv DI&CLo§GRE "
FORM IS HEREBY ACKNOWLEDGED BY PURCHASER'S INITIALS BELOW TBI.S SECTION AND BY
PURCHASER'S EXECUTION OF THIS AGREEMENT.
PURCHASER'S INITIALS HERE TO EVIDENCE HAVING RECELIVED,THE AGENCY DISCLOSURE FORM
: REFDRENCED ABOVE - N
For Purchasey
! . (BALANCE OF PAGE PURPOSELY BLANK)
!" ; Page7 v. 04/14/2005
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9.8 Entire Agreement. Scller and Purchaser covenant and opree with each other that this writien instrument,
executed in duplicate originals, expresses the entire agrecment between them and there is no other agreoment, ol of
otherwise, varying or modifying the terms of this Agreement. .

9.9  Modifleation of Agreement, This Agreement may sot bo ofherwise changed or modificd, abseat some
subsequent written instrument execuicd by both Seller and Purchaser,

9.00 Intcrprefation Presumption. Seller and Purchaser represent and wurrant to one sacther that cach has, by
counsel or otherwise, actively participated in the finalization of this Agreement, and in the event of & dispote concerning
the interpretation of this Agveement, each hercby waives the docirine thot ap smbiguity sbould bo interpreted against the
parcy which has drafied the document . .

9.1} Binding Effect Asslgnment, This Agrecment is binding upon the parties’ respective helrs, devisces,
personel reprsentotives, successors and nssigns; provided however, this Agrecment and any of Purchaser's rights
heremnder may not be assizned by Purchaser, : '

3
012 Ressle Or Exchange Of Broperty. Seller has no program or provision for the sale or exchange, of any
Lots in the Cliffs at Keowee Falls South. There is no program, which assures that Purchaser will be able to exchange the

- Lot for other property.

Ny Ny enigredable Provistons. Should auy provision of this Agreement be veid or become uacuforcenble at
law ot in cquity, the remaining provisions will romain in full foree and effect and will not in any manner be thereby
affeeted or impaired, - . : .

. %1s. Shirvival® 'This Agreement and all the terms mnd conditions hercof will mrvive tho Closing of the

ol cofteiialatct hicteby and will thereafter continue to bind the parties to thig Agresment.
othzrwise, T S T . . )

8 _C,our%tcgp_irl l-:(xecuﬁon of Agreement. This Apgreement may be signed by each of the partics upon 2
seynmte‘c‘opy,'dgﬂ?.m goth 'case Bne counterpart of thiis Agroement will consist of epough of such copies to reflect the
HpSEANEb AR BOF Bilrlies Of thib Agreement, a telecopy of an executed-counterpart will constitute an ariginal, Any
person gellgvaﬁg%._ag ‘gx_qcptcd counterpart of this Agreement by wlecopy will also. deliver an original, exccuted
cou “Agi

O‘Qm?s‘ﬁl’.ﬁ“ti%é;}a? &'._ggf_'e:"e_snﬁh'm'lﬁe failure to-deliver an ariginal, executed eounterpart will not affect the validity of this
ICULi Iy (Y]
3

,ﬁxm}t'my ilko be executed in two OF FIOre COMTCIPAXT, cach of which will be deemcd an original;
2, ,p{gyi,nk the }:\geemept.- it will hot be necessary to producs or account for more than one such

e
S

R .%._‘[g_ ¢ i:hrg;:ﬁvé B:lge. This Agreemeant will become cffsctive, and the form “Effective Date” hetein will mean,
BEE Rl ear i, a o o.op bovad hemb: -

g %p‘.mmw Disclosure, RECEIPT AND EXPLANATION OF THE AGENCY DISCLOSURE
PR

£ { .
F o —'% ‘M;i QWLEDGED BY PURCHASER'S INITIALS BELOW THIS SECTION AND BY
¥ s SCUTION OF THIS AGREEMENT: - ‘ . :

PURCEASER'SJNTTTALS BERE TO EVIDENCE HAVING RECEIVED.THE AGENCY DISCLOSURE FORM
tays ar B eqdiy, ocadady 7D ABOVE
affocted w St - )
Fo hasor .
twabsiton 7ol T 7.« ¢ (BALANCE OF PAGE PURPOSELY BLANK)
LA
SepRah 63,
daplieiuee af eov R WEL:
peson UG T e WU
cotgheFatiefis . e
Agtierwgh [ Ve e
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Additlonz! Documents Recelved By Purchaser. Pursuant to Sectlon 9.6, the Purchoser acknowledges having
received and reviewed prior to the execution of this Agresment the following (if none, leave blank)

B s

Bl ccr : ;
B prarr

0 .

PURCHASER'S INITIAL HERE TO EVID;NCE

_YOU HAVE THE OPTION.TO CANCEL YOUR CONTRACT OR AGREEMENT OF SALE BY

NOTICE TG THE SELLER UNTIL MIDNIGHT OF THE SEVENTH DAY AFTER YOU HAVE
RECEIVED A FULLY SIGNED COPY OF THE CONTRACT OR AGREEMENT.

IF YOU DID NOT RECEIVE A PROPERTY REPORT PREPARED PURSUANT TO THE RULES
AND REGULATIONS OF THE OFFICE OF INTERSTATE LAND SALES REGISTRATION, US.
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, IN ADVANCE OF YOUR SIGNING
TER"CONTRACT: OR AGREEMENT, THE: CONTRACT OR AGREEMENT OF SALE MAY BE
CANCELLED AT YOUR OPTION FOR TWO YEARS FROM THE DATE OF SIGNING. . -

N WITNESS, WHEREOF, Pucchaser and the Seller have each caused this Instrament ¢o be exccuted on the day

s
i,

a%éaxw%’%.édoiv their regpeotive pames.

WITNESS! ..

Puschaser

“2

-(Signanse) .

PUGRCEARR A T 5 S v - T
. ). S
. Month " “Day Year -
The "Closing Date® is: July 20, 200 -
VOU MaVE gt - - o
2 g W UL
RemE VSl MeCarthy - ¢ Telcphone (Work}: . . '
. ﬁ?%l}%ﬂ%&x Rountree Telephons (Home):' . B
; ';-‘-ﬁ'-’-‘"‘ﬂ-?}y%}"{“ﬁm‘- FAX Number: v
DEPASTRAGT 21 Eomall Adds;

m. Sﬁﬁ'ﬁ\ R T

CAICELE TSI

13

Nasne iTARE GG Friphaty, _Kewsw L. Mokl ot Qoumt% E. Bwntree
A yere ans furd efow e o T . (Fusert the ntme o7 nemes to Which Purchaser wishes titls to-the Loty o deoded)

RASHESA a1 Estate Agenys); J=y Stott :
Qlasrt the mame ar names of both the Cliffs Roal Estatc agent repmaenting Sellerand nny ouide oot repeeecating Purchaser)

—-=-  (BALANCE OF PAGE PURPOSELY BLANK)

g
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\ Additional Documents Received By Purcbuscr. Pursuant to Section 9.6, the Purchaser acknowledges having
reseived and reviewed prior to the exceution of this Agreement the following (if none, Jeave blank): '
~

E mo . . )
CCR ] =
PLATT
x| — _ o= ._
PURCHASER'S INITIAL HERE TO EVIDENCE HAVING RECEIVED THE i:ocumﬁujéq:.-x’f‘i:bb ABOVE
: 2 - R e i
. For Purchaser

YOU HAVE THE OPTION TO CANCEL YOUR CONTRACT OR' AGREEMENT'OE SALE RBY

NOTICE TO THE SELLER UNTIL MIDNIGHT, OF THE SEVENTH DAY AFTER YOU HAVE
RECEIVED A FULLY SIGNED COPY OF THE CONTRACT OR AGREEMENT: - = e

IF YOU DID NOT RECEIVE A PROPERTY, REPORT PREPARED PURSUANT. To- e RULES
AND REGULATIONS OF THE OFFICE. OF INTERSTATE LAND SALES REGISTRATION, US.
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, IN ADVANCE OF YOI SIGNINGA.+. T
THE CONTRACT OR AGREEMENT, THE CONTRACT OR- AGREEMENT OF SALE MAY BE

CANCELLED AT YOUR OPTION FOR TWO YEARS FROM THE DATE OF SIGNING:

IN WITNESS WHEREOF, Purchaset and the Seller have each caused this instrument to ~§c-gxc'cutcd-_on-the 2
sud year set forth below their zespective nomes.. -, ' - * TR et vt 7
WTITNESS: ’ " _ Purchaser:

. N L/_a/ - ” . Py BT e ewith @ Tarahased
) k TUASALAQ B AR

v ne -(.s&numu) . e
, b. ') S
Month Da Yem
The "Clostug Date" is; July 20, 2008 . ’ : v adsanacd
Biint.or Tvpes T couruy Bruwivt Indet
Name; Kevio McCarihy - Telephane (Work): {30 A) FRS S dueri anozeag wr
Name: _Courtacy Rounireo s . Telephone(Homey: (ro4)$17-8%4 A
Address: 504 A Tim Valley Road .. FAXNumber: _(_3_«:__»_\_.1_;&?_.—_(_:_?2 1)
. . - ’ roustret <

Eall Address: || Spumngrdeze@bit s vhh el t

__ Name in Which to Title Property. Canvinta] € Raeuntvres~ .
- (osert the bams ornomes to which Purchassr wishes (lato the Lot tobe dredz=d)

Name of Real Estate Agenysy: I8y Scott
- (osert therame ornames of both tho Cliffs Read Estots agent rop logs Seller and sy ootslde agast re

(BALANCE OF PAGE PURPOSELY BLANK)
Page 8 _ v 041412005
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Jul 08

0S 03:24p p.2
Sceller; ’ .
K_Kl:tnzu;Aﬂnve:'tmcn ;mg, LLC -
B 7 :
tts._ 7HERS o7l
07 ¥ oG o5
Month Day Year
Property: Section: JusmlheCove 14y 3
Lot Purchase
Price: 3 1,105,000.00
Membership:  §, 75,000.00 -
Total: B 1,180,000.00 .
(BAI.ANCE OF PAGE PURPOSELY BLANK) .
.
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7 DEMeT Dee o EE COUNT
"o ) x1437. P°18§'1§.&.~_, REGISTER oF ops%g'
9 . SpaceaSHVEYHIY WS T6F 15 Tding T formaiton ——
% ' ' B4l -5 © 3 4
\) . STATE OF SOUTH CAROLINA ) ¢ . F 32
\0 N ) ) TITLE TO REAL ESTATE
COUNTY OF OCONEE )
KNOW ALL MEN BY THESE PRESENTS THAT, KEOWER FALLS INVESTMENT GROUP, LLC, herein
\ refcreed o 28 Geantor, forand in consideration of the sum of ONE MILLION ONE HUNDRED THOUSAND (&
3

(fy AND Nortoy &s‘.tgo 000,001 Dollam, paid by KEVIN R MCCARTRY, beselnafter refertc Y rantee, In the
Siate aforesald, tho Yoceipt of which is hereby acknowledged, has grantcd, bargained, sold and releascd, and by these
prescnts docs geant, bacgeln, sell and eelonse unto: .
' KEVIN R. MCCARTHY,
his heles, successors, and assigns forever:

POBEX IOl

. Al chat cerwin pisce, parcal or ot of lond sltuate, lying and being in the Ste of South Carolina, County of Osones,
being knawn anddesignated a5 Lot Numbcr Thisty-Twao (32) The CHffs at Keowee €alls South, Jasminc Cove, asshown
on ¢ plat of“Survey for Keowes Falls § Group, LLC* prepared by Robert E. Threatt, PLS #15519, dated March
10, 2004 and recorded Mareh 19, 2004 in the Office of the Registor of Deeds for Ogonee County, South Carolinn in Plat
Book A993, Pages 6 and 7, said Jot having the metes and bounds, courses and distances o3 upos 3ald plat sppear.

L

/Qoe

This conveyance’is specifically subject to. Re ve Covi tained in Decd from Crescent Resources, LLC o
Keowee Falls nvestment Group, LLC datsd 12/16/02 and recorded 12/18/02 in Deed Book 1256, Page 257, Oconco
County, SC; omended by "Amead! and R of Genersl Docd Restrictions® dated 04/12/2004 and recorded
§4720/04 in Decd Book 1341, Page 6, Oconse County ds; Declaration of Ci Condiions and Restrictions
for The ClifFs at Keowse Falls South recorded In Deed Book 1251 at Page 221; slso First Amendment of Declaration
of C , Conditions gnd Restrictions for Kéowee Falls South dated [ 1719403 snd rocordad 1§/25/03 in Book 1314,
Page 224; also Supplemental Deelaration of C Conditions, and Restrictions for the Cli ffsat Keowee Falls South

dated 3715/04 and recorded 3/19/04 in Decd Book 1354. Page 284, Oconee Tounty recqrds.

By this deed, the Grantee oecepts (he burdens or bencfits regarding dock locatian as provided ln Pursgmph 2(d) of the
Flret Amend af Doclaration of C Conditions and Restrictions for Keowee Falls South dated 117192003,
and rccarded in Deed Book (314, Page 224, Oconee County records,

\
002348

“This is a portion of the stme propenty conveyed unto ths Grantor heroin by deed from Crescent Resources, LLC dated
Deccrober 16, 2002 and reoorded in the Office of the Récordes’s Office In Deed Book 1256 at Page 257,

‘This conveyance is made subject to Basoments, Restrictions, Covenants, and Conditioas of recard, Inoluding matters
shown on recordod plata. g : ’

Graniee's Address __6_0,444 -—r"‘mmvangll_pd ﬁf{m! !EB 30305
Tn:;ang No. Faﬁ Ozc O‘T') '00 "UI '00 ,

TOGETHER withall and singular, the righta, members, heredi and app neesto the sald pramisesbelonging
or i anywisc incidant or appertaining. TO HAVEAND TO HOLD ali and singular the premisesbefore mentloned anto
tho sold Grantes , bis heirsand asstgns forever, AND THE GRANTOR docs hereby bind Grantor's successors, cxccutors
and sdministrators, o waman! and forever defend all and singuler the said premises unto the said Orantee, his heirs aad
assigns, agasnst Grantor and Grantor’s sucotssors end agoinst every perron wh towfully claiming or to clnim
the same or any part thereof. .

gee;rded this 5y %@é&
DESIGNATED AS ooked e Pa
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WITNESS our Hond and Scal this Sth doy of Auguet, 2005,

Signed, Sealed and Deliversd
in the Prosence oft :

STATE OF SOUTH CAROLINA

PROBATE

e

COUNTY OF OCONEE

Personally appearcd before me the undersignad witness and mads outh that (;)hc saw the within nomed Grantoe siga,
seal and o Hs act and deed, deliver the withia written Diced for the uses and purposes therein mentioned, ond that (s)he
with the other witness subscribed above witnessed the execution thereof. ‘

SWORN to befors me this -

Sth dey of August, 2005, ) . X . :
M

=i

- .- . U . -
.. L R R R

Preparcd Byt -~ NO TITLE EXAMINATION '
. ,6LSON SMITIL JORDAN & COX, PA.
P.O.BOX 1633 ,
CLEMSON, 5C 29633
#50438C -
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v0 o 26LQ3 Dog ID:- ++DOU799910002 Typa: OFE
' %@” STATE OF SQUTH CAROLINA ) «1437+185:186
\ . S . TITLE TO REAL ESTATE
. COUNTY QOF OCONEE } .
OCONEE COUNTY
SWEmX______ . Grantees Address: . 604 A Timm Valley Road
" Atlanta, GA 30305

'KNOW ALL MEN BY THESE PRESENTS, that
- KEVIN R. MCCARTHY

in consideration of ONE DOLLAR ($1.0b) LOVE AND AFFECTION the receipt of
which is hereby acknowledged, has granted, bargained, sold, and released, and by
these presents do grant, bargain, sell and release unto

COURTNEY E. ROUNTREE, her helrs and .asslgns‘. forever:
AN UNDIVIDED ONE-HALF INTEREST IN AND TO THE FOLLOWING:

All that certaln piece, parcel or lot of land situate, lying and beinginthe

- State of South Carolind, County of Oconee, belng known and

. designated as Lot Number Thitty Two (32), of The Clifis at Keowee

. - Falls South, Jasmine Cove, as shown on a plat thereof prepared by
T Robert E. Threatt, PLS 15519, dated March 10, 2004, and recorded in
Plat Book A993 at Pages 6 and 7, and having the mefes and bounds,
courses and distances as upon sald plat appear, together with a non-
axclusive right of way and easement for the purpose of ingress and
~egress over and acress the rightof ways and easements shownonthe

N

g;é * 7 aforementioned piat. - -
rus . - ) .
-‘:_-‘"::Z.-E .0' This belng the same property conveyed unto Kevin R. McCarthy by
ZB2 @ deed of Keowee Falls nvestment Group, LLC, dated August 5, 2005,
Swi2 o recorded in the Office of the Register of Deeds for Oconee County, SC
4Z5 =on August §_, 2005 in Deed Book 1437 atPage /83 . -
. S= :’_:‘) . M
This conveyance Is subjectto all restrictions, set-back lines, roeadways,
zcning orclinances, easements, and rights-of-way, if any, affecting the
above described property. 0100 0" _
ol 011-VQ-Cl-00] .
Tew Moo (de" ’F ; Réﬁa@uysg%
. : Boal Pag :
THLSPROPaTJgg‘%T_AKTQED\ASPAR@_S 9\0 .1 Foe .
mPQC,O‘HEE COUNTY TAXMAPS . HAemda. R Tl
———d—_——_—_{[__.—_——_ sr- Avtsiors Cc:v‘rnee Cauaty, S.C.
GGONEE COUNTY ASSESSOR L.
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spurtenances to said premlses belonging orin any wise incident or appertaining; to
J1aveand to hold all and singular the premises before mentioned unto the grantee(s),
and the grantee's(s") heirs or successors and assigns, forever. And, the grantor(s)
do(es) hereby bind the grantor(s) and the grantor's(s') heirs or successors, executors
and administrators to warrant and forever defend all and singular said premises unto
the grantee(s) and the grantee's(s') heirs or successors and assigns against the
grantor(s) and the grantor's(s') heirs or successors and against every person
whomsoever lawfully claiming or to claim the same or any part thereof.

WITNESS the granfor's(s') hand(s) and seal(s) this 5th day of August, 2005,

SIGNED, sealed and delivered
in the presence of

7 A =& 7;%%
Kevin R. McCarthy

© STATE OF GEORGIA L)

COUNTY OF @4@_ )

ACKNOWLEDGMENT

SWORN, subscnbed and acknowledged before me this 5th day of August, 2005 by
Kewn R. McCarthy.

%Z@M(SEM
Notary Public for Georgia

My commission expires: nmm% . :
NI R AL .
e “"n», MY COMMESION EXPIED K -

o [ -
.\ “, . .-,
‘,,... o .

. eps, ')\“ N,
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THIS DICUIRERT GBS 117 LAY

Mr. Donald H. Nickell, Jr., P.E,

The Cliffs Communities, Inc.

301 Beaver Dam Road

Travelers Rest, Soath Carolina 29690

Reference: SUBSURFACE EXPLORATION FINDINGS
CLiffs Keowee Falls South - Lot #31 Jasmine Cove
Oconee County, South Carolina
S&ME Project No. 1261-05-423A

- Dear Don:

S&ME, Inc. is pleased to submit this Subsurface Exploration Findings letter for Lot #3L
(Jasmine Cove) at the Cliffs Keowee Falls South development, Our work for the
property included an exploration of subsurface conditions, analysis, opinions regarding

()

the canse of unusual features on the property and our geotechnical engineering
recommendations regarding supporting residenﬁ;xl structurcs. This letter presents a brief
confirmation- of our understanding of the project, the exploration results, and our
geotephnica! copclnsiqns and recommendations regarding the above considerations.

Lot 3] fronts Lake Keowee along its westem shoreline.” The ot slopes npward away
from the lake at‘a visnally estimated inclination on the ocder of about 4 horizontal to {
vertical, There are-approximately three “scarp” areas actoss the site, each spproximately =
paralieling the water sarface and the contour of the lots, These surface features are very
nnique.

The lot was explared with two soil testing borings (-1 ‘and L-2) performed below the
main “scarp” area and one boring (L-3) above the main “scarp” area, Additionally, three
trackhoe excavated test pits were performed at similar Jocations as the borings. Ateach
test pit and boring location, soils that appear to be residual in nature and common to the

Piedmont Geologic Province were encoustered to termination or refusal depths of 20 to

DEFENDANT'S
EXHIBIT

_\3 &
/// R

. SBME, Ine. {884 5742360
( 155 Tradd Siroet | (864) 5768730 fox
. Sparkanburg, South Corofine 29301 1 [B44] 232.8987 Greenvilla VOwANLENIBINT (Ot

PENGAD 000-631-6969
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Subsurface Bxploration Findings— Cliffs Keowee Falls South S&ME Project No. [26]-05-423A
Lot #31 Jasmine Cove, Qconce County, SC July 2005

30 feet below the ground surface, The residual soils generally consist of siliy sand or
sandy silt; however, an upper layer of sandy clay was present in boring L-f. The
Standard Penetration Resistance (N) values in the residual soils varled from 2 to 31 blows
per foot with the majority of the values in the 2 to 5 blows per foot range. These values
indicate a very soft to soft consistency for silts and clays, and a very loose to loose

. relative density for sands,

The boring data indicates that the lot contains some unique surface and subsurface'
anomalies. Although the boring‘daia indicates very low conslsiency soils extend well
below the ground surface, it did not indicate that the exposed “scarp” areas are the resuit
of lateral movements or surface sloughing, The svrface features could be temiced
alluviom deposited during past geologic events or possibly old rohd cuts created during

‘construction of Lake Keowee,

Based on the subsurface deta and our experience, it is our opinion that residentiat
structures can be supported on-site with some modification to improve the foundatioti
soils. Several options are available for soll improvement, but we would”recommend
undercut and replacement ar rammed aggrcéat: i:iers as the most practical. The undercut
arca would include the building limits and an area extendingAat least 15 foct .utside the
building limits, and would extend 5 to 7 feet. S

Rammed Aggregate Piers arc a patented system consisting of drilling vertical holes
(typically 30-inches in diimetdr) and filling them in layers with compacted crushed stone
to the foundation bearing level, Rammed Aggregate Piers are stiffer than the surrounding
soil and support a disproportionate share of the foundation load while'reducing
foundation settlement. Afler Rammed Aggregate Pler construction, foundations andlor
floor slabs may be constructed conventionally.

~For plznning.purposcs. the cost of undercutting soils, replacing them with off-site borrow

soils, and wasting the undercut soils off site is typically about $12 to §15 per cubic yard.
However, a majority of the undercut soils would most likely be suitable for reuse as
structural fill. As for the Rammed Aggregate Piers, we estimate thal approximately 50 to

/

311

PLT-0324




S&ME Project No. 126[-05-423A

Subsurface Exploration Findings- Clifls Keowee Falls South
July 2005

L #3 Cnve, Oconee County, SC

5 piers would be required to support the structure and floor slab. The picrs could be

installed in 4 to § days (including a modulus load test) with an anticipated cost on the
order of $550 to $600 per pier. However, this cost will vary depending on project
specific variables, We can provide additional design and cost information as the project
is further advanced.

We appreciate the opportunity to work with The Cliffs Communities, Tnc. by providing
the geotechnical engineering for this project. Shonld any questions arise regarding the
information in this report or when we may be of futthet service, please contact us.

Sincerely,
S&ME, Inc.

Scmor Engineer.

Project Engineer
Boemy@smeine.com

nirevis @smelne.com
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Courtney McCarthy

Page 1
STATE OF SOUTH CAROLINA IN THE COURT OF.COMMON PLEAS

COUNTY OF GREENVILLE CA No.: 2011-CP-23-6376

Kevin McCarthy and Courtney E. McCarthy,
Plaintiffs,
vs.

Keowee Falls Investment Group, LLC,
The Cliffs Communities, LLC, d/b/a
The Cliffs at Keowee Falls South, :
Cliffs Real Estate, Inc., :
The Cliffs Golf and Country Club, Inc.,
and S&ME, Inc.,

Defendants.

DEPOSITION OF COURTNEY McCARTHY

Pursuant to notice of deposition or Subpoena

Py eGP 0% R i~ eIy Pyt

or agreement in the above-entitled case, a deposition
was taken on Ehe 29th day of November 2012,
commencing at approximately 2:00 p.m., attended by

counsel as follows:

Depositions and...,Inc.
(864) 235-3518

:ctronically signed by Ruth Maciag (301-092-227-3130) 32208f13-¢381-4680-9fef-805d63f13e04
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Courtney McCarthy

Page 19
1 Q. Do you remember getting any type of written
2 information from Mr. Scott about Lot 32?
3 A. Such as?
4 Q. I wasn't there and I don't know.
5 I mean did he give you any kind of information,
6 pictures, maps, plats?
7 A. Other than a property map that would show the
8 location of the lot, not a, I'm not even sure if I
9 know fully what a plat is, but I imagine a plat has
10 more detéil‘on the topography of the property.
11 I'm just talking about a flat map of physical. - {
12, lots. That's the only thing about the lot I
13 : remember. I did not get any photos, no.
14 Q. Before signipg a contract to purchase the property;
15 : did you have any substantive conversations with
16 anyone else you thought was associé;ed with The
17 Cliffs, other than Mr. Scott?
18 . A. No.
19 . {(Defendant's Exhibit 20 marked for
20 ' ) identification, Courtney McCarghy
21 deposition, 11/29/12, RAM.)
22 BY MS. BURTON:
23 Q. Let me hand yoﬁ a document I've marked as Exhibit 20.
24 Do you recognize that document --
25 A. Yes, I do.
- Depositions and...,Inc.
(864) 235-3518
‘lectronically signed by Ruth Maciag (301-092-227-3130) 322081 3-c381-4680-0fef-805d6313e04
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Courtney McCarthy

Page 20

"1 Q. -- Ms. McCachy?

2 " A. Yes.

3 'Q.. Is it a document that you initialed and signed?

4 A. Yes, it is.

5 Q. How about éull out Exhibit 3 for me, and get it in

6 front of you with Exhibit 207

7 A. Yes:

8 0. You can probably answer my question as to why there

9 are two of these? '
10 A Um-hmm.

\
11 Q. Do you know?
12 A. Because I filled it out in Charlotte, probably in my
13 ~ office, and sent it back; andAKevin filled it out in
14 . Atlanta.
15 Q. Well, the only reason I}m asking you is, if you look {
16 at page 74, Bates numbered 74 in Exhibit 3°? %
17 A. I'm sorry?
18 Q. Exhibit 3.
19 A. Um-hmm.
20 é. -Turn to the page that's Bates numbered at the bottom?
21 You see those little PLT?
22 A; Yes, I see.
23 Yes. .
24 Q. You might be able to tell me if you think the
25 signature page there on Exhibit 3 is the same
: bepositions and...,Inc.
(864) 235-3518
" :lectronically signed by Ruth Maciag (301-092-227-3130) 32208f13-c381-4680-9fef-805d63f13e04
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Courtney McCarthy

Page 21
1 signature page as the signature page on Exhibit 20? '
2 Can you find the signature on that one? g
3 A. It appears to be. ' %
4 Q Is it your recollection that you would have signed f
5 Exhibit 20 and initialed it, in Charlotte, North
6 Carolina? ?
7 A. That's my recollection. Baéed on locking at this, itg
8 would appear to me that I likely signed this and then;
9 just faxed, this fax that's referenced in this other é
10 exhibit, just the signature page. :
11 Q. I was wondering if that was the case. E
12 The document, Exhibit 20? 5
13 A. Um-hmm. - g
14 Q. Has, well, it has some in;tials on the left-hand §
15 side; are those your initiéls on the left? é
16 A. Yes, they are. %
17 Q.. On the right-hand side there's handwritten notes? %
18 A. Um-hmm. . . *
19 Q. 1Is that your. handwriting? :
20 A. No, it's not. %
21 Q. Because‘if you look at the document, Ms. McCarthy, . ;
22 the numbers at the bottom where it says P-L-T, that E
23 is an indication that's a document that came from
) 24 ' your lawyer to us.
25 Do you have any idea whose handwriting that is?
Depositions and...,Inc. :
(864) 235-3518
ectronically signed by Ruth Maciag (301-082-227-3130) ) 32208f13-c381-4680-9fef-805d63F13204
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Courtney McCafthy

Page 22
1 A. I believe it's Kevin's.
2 Q. Okay. Can you tell me when the handwriting got
-3 placed on the document in relationship to you
4 initialing and signing Exhibit 20°?
5 A. I cannot.
6 Q. 8o you don't know whether it was on there when you
7 signed it or it's something that got added
8 ' subsequéntly?
9 ~A. Idon't.
10 Q. Okay, that's fine.
11 ‘Did you understand, when you initialed and
12 signed Exhibit 20, that that was an agreement to
13 purchase Lot 327
14 A. Yes, I did.
15 | Q. And you heard this tedious and laborious discussion;
16 - ) your husband and I had about the purchase price and;
17 the golf membership? .
18 A. Um-hmm.
19 Q. Was the purchase price for the'lot, $1,105,000?
20 A. Yes, it was.
21 Q. And then was the golf membership cost, 75,000
22 although some was differed?
23 - A. Yes.
24 0. 35 was upfront and 40 was financed?
25 A. 40 was financed and paid in two separate’
: Depositions and...,Inc.
(864) 235-3518
‘lectronically signed by Ruth Maciag (301-092-227-3130) | 32208713-c381-4680-9fef-805d63f13¢04
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Courtney McCarthy

Page 23

1 installments, 20,000 each.

2 Q. So we've got those numbers right after we worked at

3 it some? .

4 A Um-hmm.

[} Q. In the contract to purchase, 20, that you initialed

6 and signed, there is a listing on ‘the same page as

7 your signature, which is Bates numbered 52, do you

8 see that?

9 A, Xes.
io Q. At the top do you'see the 1isting of documents, it
11 says, Additional documents received by purchaser? Do
12 you see that? |
13 A. Yes. -
14 Q.‘ and there are three documents identified? :
15 A. Yes. ‘ ;
16 Q. The first of those is HUD? %
17 A. Yes.
18 Q. Do you know whether that document is the same as
19 Exhibit number 2 that I asked you about a moment ago?|
20 A. I believe it is. . '
21 Q. The next document is CCR; do you see that?
22 A. Yes.
23 Q. Do you have any recollection or understanding what
24 that document was? ‘
25 A. I believe that is the covenants and restrictions for

Depositions and...,Inc.
(864) 235-3518
Zlectronically signed by Ruth Maciag (301-092-227-3130) 32208f13-c381-4680-9fef-805d63f13e04
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Courtney McCarthy

1
2
3 Q.
4
5
6 A.
7 Q.
8
9
10
11 A.
12
13 A
14
15
lé
17 BY MS.
18 Q
19
20 A.
21
22
23
24 A.
25

Q. sales, glossy kind of pretty brochures?

Page 24
the community. I don't specifically recall that, but
I believe that's what thaé is.

The third one is élat. Do you recall receiving a
arawing of some sort that depicted the boundary lines|
of the property?

I don't recall either way.

Do you recall receiving any other documents, other
than those referenced on page Bates numbered 52,
prior to signing the saie and purchase agreement,
other than you did tell me you got a property map?

Just marketing documents for The Cliffs communities.

Yes.
(Defendant's Exhibit 21 marked for
identification, Courtney McCarthy
deposition, 11/29/12, RAM.)
BURTON:

Let me hand you a document I've marked as Exhibit
number 21. Can you tell me what that is?

That is a check thét I wrote to one of the law firﬁs
that was involved. I don't know if that's the title
firm or who that is.

Is that the earnest money?

When we looked at the sales contract before, I

believe there was a reference to some type of five

T v pe et i S S ek

‘lectronically signed by Ruth Maciag (301-092-227-3130)

pre—p— — T S e e e

Depositions and...,Inc.
(864) 235-3518

'
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Courtney McCarthy

Page 25
1 ‘ thousand dollar deposit.
2 Q. That's on the HUD statemenﬁ, I know there was a five
3 thouéana dpilar earnest money?
4 A. I'm not sure if that's the same thing or not.
5 Q. Do you know what the five, this check is, 'if it's not
6 the earnest money?
7 A. No.
8 Q. Look at Exhibits 9 and 10 if you would, please,
9 ma'am. If you'll just lay them out in frqnt of you.
10 Have you seeﬁ the deeds before?
11 A. Yes, I believe so.
12 Q. Does Exhibit 9 appear to be a deed for Lot 32 from
13 Keowee Falls Investment Group, LLC, to your husband?
14 A.. Yes, it does.
15 ‘Q. And does Exhibit 10 appear to be a deed.from your ;
16 husband for half interest in Lot 32 to you? 2
17 A. Yes, it does. ;
18 Q. Have you got any recollection about why the
19 transaction occurred in this way, as opposed to you
20 being jéint grantees initially?
21 A. My recollection is that the initial mortgage was
22 taken out solely in his name; we weren't married at
23 the time.
24 I'm not certain, but I believe I may have put up
25 some of the initial equity; whether I paid that money
Debositions and. .., Inc.
(864) 235-3518
lectronically signed by Ruth Maciag (301-092-227.3130) . : 32208f13-c381-4680-9fef-805d63f13e04
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Courtney McCarthy

Page 47

1 Q. --in thé'April or May time frame of 2011.

2 Do you recall that, listening to that testimony?

3 A. Yes.ﬁ ‘

4 Q. 2And I assume he reported that to you?

5 A. Yes.

6 Q. Have you had conversations with Jack Harrell?

7 A. No, I have not.

8 Q. Have you met him?

Q A. No, I have not.
10 Q. So you;ve never talked to the man, heard about the
11 man?
12 A. I've never spoken with him or met him.
13 Q. Ms. McCarthy, other than your husband and your
14 lawyer, and I don't want to know about conversations ;
15 with your lawyer, have you had any substantive é
16 conversations with anybody about concerns about i
17 conditions on Lot 32? i
18 A. No, I have not.
19 Q. So everything you know about that is secondhand via
20 your husband, basically? '
21 A. My husband or my attorney, Yyes. ;
22 Q. Have you ever had any conversation with anybody you :
23 thought was employed by S&ME?
24 A. No.
25 Q. Have you ever had any communication of any kind with

bepositions and...,Inc.
(864) 235-3518
lectronically signed by Ruth Maciag (301-092-227-3130) 32208f13-c381-4680-9fef-805d63f13e04
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1 anybody you thought was employed by S&ME?
2 A. No.
3 Q. Other than Mr. Scott and Ms. Castleman, énd perhaps
4 clerical people that work with them,‘havé you had any
5 substantive conversations with anybody you thought
6 was emp;oyed by a Cliffs entity or Keowee Falls
7 Investment Group, LLC? ‘
.8 A. Other than clerical things like questions about club
] dues or homeownérs association dues, I don't believe
10 sO.
11 Q. Are you the person that prepared that fancy
12 spreadsheetAwe looked at?
13 A. Yes, I am.
14 Q. All right. i thought that was the case.
15 And I don't want to go through every single E
16 column on it with ybu. Bﬁt there were a few items .
17 where your husband perhaps deferred to you.
18 . _ (Brief recess.)
19 BY MS. BURTON:
20 . Q. Exhibit number 19, do you have that handQ?
21 A. I do.
22 Q. Okay, you've got something in front of you that's
23 different than I've got in froht of me.
24 MR. DUDLEY: It's the small version.:
25 BY THE WITNESS:
Depositibns and...,Inc. .
(864) 235-3518
.ledronicélly signed by Ruth Maciag (301-092-227-3130) ' ‘ 3220813-c381-4680-9fef-805d63f13e04
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. THE CLIFFS COMMUNITIES
REAL ESTATE SALE AND PURCHASE AGREEMENT

THIS REAL ESTATE SALE AND PURCHASE AGREEMENT (the "Agreement") made by and between the below-
named seller (the "Seller”) identified on the Seller's signature page below (the "Sellex"), whose mailing eddress is as set
‘forth on page 6, and tbe below-named parchaser (the “Purchaser™) identified on the Purchaset's signature page below.

Part I
Identifications
TAL The Lot and What is Included in Price. The property to be _purchesed (the “Lot) is located in Section
Jc Lot 32 , _CHEfs st Keowee Fafls Sonth
‘The Lot is isted for sale for $ -_1,140,000.00 -

. The purchase of ths Lot does not includs a membecship in the Golf and Country Clib (the "Club"), which is
reserved solely fo its members in accordance with the use sights conferred by the Club Membership Plan for the
categories and classifications of membership offered. Seller does not operate the Club, The Club is operated by
The Cliffs Golf & Country Club, Inc. Seller will, however, discount the list price of the Lot by $35,000 if
Purchaser agrees to acquirc & mau!ms})lp. and Purchaser will pay that amount at Closing toward a membesship.

Check ona of the following: L .
%/OE&@- [E]  1f checked and initialed, Purchaser wishes to acquire 2 membership in the Club, either a Cliffs Famwily

326

_annu_ ~ Membership or & Cliffs Golf Membewship, and wishes fo recefve a $35,000 discount and apply It A .
o toward the required membership deposit, and has attached hereto a signed-Club Membership r’f: ain
Addendum. While Purchaser is guaranteed the availability of 2 golf membership under the Membership o ,é/ ~
Plan only if Purchaser acqnires one within 30 days following Purchaser’s Closing, Piirchaser will receive “"f‘('l
the discount only (€ {he membership s scquired at the Closing. If thig paragraph is chiecked and
initialed, the Purchase Price in Paragraph B below is net of the discount. . .
. I Xt checked and Initialed, Purchaser does not wish to acquire a membership- in. the Club at this time,
— - Purchaser understands fhat membership is subject to availability at the time Purchaser may wish to
acquire one, and {s not miarentesd. Purchaser will NOT receive any discount off the listed Purchase Price
becanse Purchaser elects not o receive & membership, .
B. Payment of Purchase Price, The “Puxchase Price” is calculated and payable as follows: .
: ' Total Purchass Prices  §. 110500000
- @ Discount Applied to Membership Deposit. If checked and initialed, -
Purchaser has checked the first box in A above and wishes to acquire
Full Family Membesship privileges, paying at the Closing $35,000, s 3500000
T CER— - i) Galf Membership, Initiation Deposit Add-on. If checked and initialed,
(iohial) . Purchaser bas checked the fitst box in A above and wishes to upgradato &
Golf Membecship by paying at the Closing an additional sum of $40,000. §..40,000.00
Gii) SUB-TOTAL, Purchase Price of Lot plus Membership Lo
- Deposit Duo ¢ Closiog — "7 <7 1,160,00000
Gv)  Tuitin} Earnest Money Deposit. AnEamest Money Depasit .
* paid to Escrow Agent herewith : § 500000
)  Additional Deposit Due. An additional Barnest Money Deposit dus
Bscrow Agentwithia____ 8 days of the Effective Date hereaf. $ 0.00
(vi)  Balance at Closing. The balance required at Closing in cash or certified funds
(not including all of Purchaser’s closing costs, prepaids, and escrow deposits) CG 1,175,000.00
Lol Jegaw/j
Pagel . v. 04/14/2005
PLT-0045




C. Escrow Agent. The "Escrow Agent” is-Olson, Smith, Jordan & Cox, AaLmeys at Law, whosc address is set

forth in Section 9.4 of Part II below;

Jordan & Cox Escrow Account.

; and ell deposits to Bscrow Agent shou

Part Il
Terms and Conditions

For and in consideration of the Purchase Price set forth in Part I hereof and
Agrecment, Purchaser agrees to buy and Sellec agrees to sell the Lot, conditioned
third party priar to the receipt of this Agrecment by Seller, properdy executed by
Moncy Deposit as provided in Part I, and cxecution hereof by Seller,

1. The Purchase Price, Purchaser will pay the Purchase Price of the Lot set

Agrecment,

d be made payable to Olson, Smith,

e mutual promises contained in this
n there having not been a sale fo o
haser, together with tho Eamest

orth in Paragraph B of Part X of this

.11 Earnest Moncy Deposit. -The Escrow Agent will recelve the Eamest Money Deposit set forth in

Paragraph B of Part I, and will deposit said sums in its non-interest bearing escrow account, to be held by the Escrow
Agent as the Eamest Money Deposi to be disbursed in accordance with this Part I

the r's default (n which ev: Lt the Eamest Money Deposit will be
ded to Purchaser without interest,

Agreement under this Part IT, exoept in

paid over to'Seller as herein provided), all of the Earnest Monky Dcf:;nt will be re!
* ’s) o
1.2 Payments at Closing. The Purchase Price, together with all of
Closing escrow deposits, less the sum of Purchaser's Earnest Monsy Deposit, Wi
certified, collectsd funds at the Closing hereinafter referred to. : :

2, . Ftngnclng

2.1 No Financing Contingency. Purchaser acknowledges that this
Purchaser oblaining financing for the purchase of the Property. Seller makes no representations as to the availability or

terms of financing, and the duties of Purchaser and Sefler hercunder arc
financing, or obtaining financing with any specific terme or conditions.

2.2 Purchascr’s Responsibility., Purchaser is responsible for obtai
tho Lot. By suggesting a source of firancing and/or providing the application for

In the cvent of s temmination of this

|Agresment is mot contingent uvpon

not cdontingent wpon Purchaser obtaining

desired finencing for the purchase of
finagcing, Seller will not be deemed

f0 have assumed any responsibility for obfaining such financing for Purchaser dr to represent or warrant that such
financing will be available to Purchaser. Purchaser reprosents that Purchaser has the financial means to purchaso the Lot.
Purchaser shall fully cooperate with Seller in procuring ewy, cvidence Scller réasonably requests that Purchaser has the
financial means to pay the belance of the Purchase Price, Purchaser hercby gi

. permission to obtain one or more credit reports on Purchaser prior to the Closi

‘Seller or Sellers designated agent
Date. If Purchaser elects to obtain

financing for the porchase of the Lot, Purchaser shail promptly apply for such fikancing and promptly deliver & loan
commitment from’ an institutional lender to Seller. Iff Purchaser is not financing thd purchase of the Lot, Purchaser shall

promptly deliver account verifications to Seller wpon Seller's request. If Sefler
Closing Date, in Seller's solo but reasonable discretion, that it {s unlikely that Purchs
the Purchase Prics on the Closing Date, Seller mey terminate this transaction, and

returned to Purchaser.

3, Completion of Infrastructure 'Improvemnnts

3.1 Completion of Infrostructure. Seller agrees to provide roads and 1
provide electrical service amd telephone service at 1o cost to Purchaser, &s oufline
Urban Development (“*HUD"™) Property Report made effective May 3,206 | whi
In all events, Seller agress that Seller will complete the water and read infrastructure to

part hereof by this ref

flatermines, at any time prior to the
iser will be able to pay the balance of
the Eamest Morsy Deposit shall be

ater service, and public.utilities will
g in our Department of Housing and

is incorporated hergin dnd made a

Purchaser's Lot within the periods of time set forth in fhe Property Repott, or, (2), it the cass of water supply installation,
o or before issuance of a cartificate of occupancy for Purchaser’s residence; and (b), in the case of paved roads to
Purchager's Lot, within slxty (60) days following Purchaser's notice to Seller that

of occupancy for Purchaser's residencs, whichever respective date occurs first.

Page2
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Seller end Purchaser will bs fally released from any further Uability to the other.

. Inadditien to the infrastructure we arc obligated to complete, as provided in Section

. approved standards; drainage systems; water system storage tanks and water deli

"4 Recorded Covenants,

cxpense, provide on-site water for construction of Purohaser’s residenco if waler service is mot then available at

Purchaser’s Lot. Sellec’s obligation to complete the roads, water servics, and electrical and telephone sexvices within the
time provided in the HUD Property Report is subject anly to circumstances beyond Selter's control, such as acts of God,
strikes, materfal shortages and other oceurrences which are sufficient to constitute impossibility of performance under
South Carolina law. In the event-of such occurrences, Seller will proceed to complefion within a reasonable time after the
abateruent of the event causing delay. In case the survey by which Seller will convey the Lot to Purchaser requircd
banding pursuant to Qconee County ordinance, Seller has posted a cash or sutety Bond or an irrevocable letter of credit
issued on Seller’s behalf to Oconce County, South Carolina, guarantecing the.dompletion of those roads and other
infrastructure requiring bonding, If the approval of the survey by which Seller wil] conyey the Lot to Purchaser did not
require bonding by Oconee County ordinance, Seller has established one or more ¢ompletion escrow accounts to assurc
completion of the water service and roads to the lots shown on that survey. Seller feserves the right to furnish Purchaser
temporary easements for ingress and cgress during development, and upen completion of permanent 70ads or rights-of-
way providing ingress and egress, the temporary easements will automatically expira. '

(2) = Tnstallation of Infrastructure to Boundary of Lot With respect to completion of installation of
roads and water serviee, as well as the installation of elcctrical and telephone servicks, Seller covenants these utilitics and
improvements will be brought to the boundary of Purchaser's Lot, not within the Lot lines to Purchaser's home, Therefore,
21l costs to connect such utilitles or improvements to Purchaser’s home will be Purchaser's sole obligetion, and the electris
utility company charges a sci-up fee in conjunction with setting utility meters, - s

®) Septic System. Purchaser will be res%g_ngible,forinstanin and muintaining a septic tank system.
on the Lot when a dwelling ix built on it. Purchaser will be reqt to make {all awangements for the permitting,

governmental epproval and installation of a séptic tank system. In the event the Lot has not boen previously tested and
approved by the Sonth Carolina Department of Health and Environmental Control for the instellation of an individual

sewage disposal system, and if Seller is then not able to resolve the issus within sixfy (60) days following notice thereof,
Seller will refund to Purchaser the Purchase Price and Purchaser will convey the Lofbank to Seller, and therenfier, each of

© 3.2  Completion of Other Infrastructure; Conyeyance or Turnover rn a Property Owners' Association.

3.1 sbove, Seller agrees to complete
coastruction and installation of approximately 25 miles of roads, including an overpass, constnicted to governmentally-
7 booster stations, as well as pipss
lesding to Purchaser's Lot; and msin clecteioal power feeds to the project, which will allow those public utilities sérving
Purchaser’s Lot to extend service to the Lot; and manned and unmanned gate houses ascessing the project; and
epproximately. 10 miles of hiking and natore trails, The usility facilitles will be{tumed over to the applicahle utility
company upon completion of construction and issuanco of operating pemits therefgre, if any, and the constmcted roads,
drainage systems, gates and gatehouses, and hiking and naturs tralls described in fhis Bection 3.2 will bo conveyed or
‘turaed over to the;Keowee Falls South Owners® Associstion on or before the expirdtion of two years from completion of
construction, as set forth in the Declaration of Covenants, Conditions md Restrictions for the CIiffs at Kooweé Falls
South; provided, however, the obligation for maintenancs, repair and replacement of the Common Arcas will become the
sesponsibility of the Keowee Falls South Owzers’ Assoclation and its Members the dato all required certificates or permits
of pocupancy or use are issued thersfore, or the date such improvements may b used in the manner and far the purposes
for which they are constructed, whichever is earfice -

the Deslaration of Covenants, Conditions and Restrictions for the Cliffs at Keowes
Register of Deeds for Oconce County, ea the same may be amended from time to

4.1  The Declaraticn of Coverinnts & Property Owners’ Assoclation{ The Doi will be canveyed subject to

Falls South recorded in the Office of
s (berein, sonpetimes referced to es

the “Declaration™), which includes thie obligation that Purchaser pay regular and spgeial assessments when levied for the

common facilities and services of the Keowee Falls South Owners® Assoclation
“Assoolation™) commencing with the date Seller conveys title to the Lot. Purchaser

& copy of the Declaration, with sppended Bylaws of the Association.

herein, cometimes refewd to as the
hereby ackmowledges having received

42  Architectural Review, Purchaser herehy acknowledges that any ix;xpmvenu:nt to the Lot, including
landscape improvements, will be subject to the architectural guidelines established, from tims to time, pursuant to the
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Declaration, and the prior writien approval thereof by the architectural review committce established thereunder,
Purchaser and Purchaser's builder will be solely responsible for the completion of custruction of all improvements on the

iLot and' for proper drainage ducing and after house ‘construction, as well as the pblished fee payable to architectural
‘review committes for review and approval, prior 1o construction, of ell constructior] and design plans with respect to any
impravewments to be placed on Purchaser's Lot. Porchaser will-be responsible for paying a fee to the Architectural Review
Comumittee for review and spproval, prior fo construction, of all construction and design pleos with respect to any
improvements 10 be placed on the Lot. Either Purchaser or Purchaser's conlractor ill also be responsible for posting a
bond prior to commencing construction. :

43 Sizelof Residence. Purchaser.alzo acknowledges that the. Declarati n.requires minimim square footages . .
for residences constructed within Ksowes Falls South based upon the area in w

ch Purchaser’s Lot is located. Ses
Declaration and applicable amendments, if any, with réspect to the application of such minirmums,

3

. ‘The Golf & Country Club. Purchaser acknowledges the plan of developmént for the various Cliffs communitics
includes the Club's operation of various commercial, private polf and co club facilities. . Purchaser further
acknowledges that the'Club’s recreational facilitics.arg operated by The Cliffs Golf|& Couatry Club, Ino,; e rolated
party of Seller, as 2 commercial businces¥and not as & non-profit entatprige; that er will kxve & licenss to use the
agilities as herein described if Purchaser acquires a membership to do so, and that neither Purchaser nor any property
‘Owner association of which Purchaser may be 8 memberhas or will receive any ownlership interest in the Club’s facilities -
by virtne of Purohaser's acquisition of the Lot or membership inany such property
will met be required to, add additiona! recreationtl facilities in. the future, The
opportunitics pursuant to e published Membership Plan, which the Club rhay supplem
sole discretion at any time. If Purcheser wishes to become & member; Purchasér-should taks -the time tp, ead the;

+Membership Plan prior to acquiring a mombership; Purchaser acknowledges rece{ving a summary of The Cliffs Club
membership opportunities, Such information {5 summary only, and Purchaser should réfer m:'the\Mlepbcrship Plan for the
actual terms and condition applicable to membership in tho Club. -—_=% =l :

“’_f—%‘- °
6. Closing. The sale and purchase contemplated by this Apgresment will be klosed by de very to Purcheser of a
propecly executed and scknowledged general warranty deed, fn proper, recordabib form, in exchange for payment to

" Scller of the Purohase Price 0a hereinabove provided. - Notwithstanding any provisions herein to the contrary, the legal

description for Purchaser's Lot will b in accordancs with and based pon the approved; bonded plat for the subdivision of
which the Lot is a part (the “Plat™), . - . ' :
good and marketable or insurable (at

ot [imited to, taxes and assessments

© 61  Deedto Lot. The general warranty deed will convey to Purchaser
regular rates), fee simple title 1o the Lot subject to metiex of record, including, but
nat yet due, all special easements, restrictions and Gondifions shown: and 1igted ol the PIAE) licenses and casements for
utilities serving the property, the Declaration and the Bylaws of the Association) applicable ordinances and all ofher
easements, rights-of-way, restrictive of utility easements, restrictions, covenaats, affimmative obligations and conditions of
record in the-office of Register of Deads. . . ’

If a title insurance company which is a member of the American Land Title Assodiation will igsue a binder to issue an
owner’s fitls insurance polioy at Purchaser's expense, insuring the titls to the Lot at gular rates in an amount equal to the
Furchase Frics (which owner's title insurance policy will have as exceptions paoly standard excepfions and those
exceptions as-are herein agreed and set forth), Seller will b5 deemed to be able to convey a matketable-titls in fee simple,
If, at the Closing, Seller cannot deliver 2 general warranty deed to the Lat subject to the exceptions above, Sefler will have
the Tight to extend the Closing for an additional thirty (30} days to comply with the tders of the titls policy.

6.2 Closing Date and Time. Closing will ba conducted in the manner provided hereinafter, on ths "Closing
Date" sct forth on Purchaser’s signature page below, at the location set forth in Sectin 6.3 and at a time selested by Seller,
Provided that Seller has fulfilled all of its obligations to Purchaser pursuant to this Agrecment, Purchaser's failure or
refusal to closs at the time, place and date provided may, at Sellsrs eption, be de a defanlt by Purchacer.

6.3  Closing Location. Tender of the deed by Seller and the perfo; of Selle’s requirements will bs
made 2t the Closing.location designated by Seller on or before 10 days prior 1o the scheduled Closing..In no event will
delivery of the decd exceed one hundred eighty (180) days from the date of 's execution of this Agreement. The

- Closing may take placs in escrow, with Purchassr participating by making ell deliverics required to be made by mail to
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.the deed, and Seller's attomey's fees, Purchaser shall psy for any and all other Clo: .
, “lonn secvice and cngmatmn fees, credit report and underwrlling fees, appraisal expenses, recording fees, prepaid i itens, ; ;

the Closing attomey prior to the Closing date, instead of in person; pravided that al} funds to be received from Puxchaser
on the Closing date, whether in person ot by mail, must be in cash or certified, collegted funds, ’

64  Closiog Costs.*Seller will pay for the preparation of the deed and t#e deed transfer fee required to record
g costs, including but not limited to,

~and titls insurance premiums, and Purchaser's attorney's feéés. A working capitdl contribution equal to two-monthsY
“Association assessments shall be paid to the Assocmuon. 13 provided in the Declaration. .

(a) " Prorations at Closing,- Taxes and the Association's, agsessinents will be prorated between Sclleg
and Purchaser as of the dats of closing, based npon information then available. Se]ler and Purchaser agree to adjust any
. such prorations following the Closing, as ray be required by recexpt of final bills th

7.  Defanlts.

71 Default by Purchaser. In the event Purchaser defauits in the| performance of sny of Purchaser’s
obligations pursnant to this Agresment and Seller is not in default, Seller will havg the ripht to speciﬁcally enforce this
Agreement according to its tenns and/or to pursue any aund all other ramediss & 1 to Seller at law or in equity, or
Seller will, at Scller's election, be released from any further obligations to Purchaspr pursuant to this Agreement and in
such event will be eatitled to retaln the Barnest Money Deposit (but not exceeding 10% of the Parchase Price) es agreed
Hquidatzd damages, it being the intention and agreement of Seller and-Purchaser that the amonat of such Eamest Money
Deposit will act as a fair measurs of compensation for actual damages incurred-by Seller as a result of Purchaser's defanlt.
However, notwithstanding the provisions of this Section 7.1, Scllce expressly aprees that Sellex will give Purchaser written
notification of Purchascr's defaull.or breach of contract snd the opportunity to corrept the defoult or breach within twenty
(20) days following the xcceipt of Seller’s notice.,

7.2  Default by Seller. If Selter defaults in the performance of any of $eller’s cbligations as set forth in this
Agreemerit dnd such default is not cured within twenty (20) days afier written notige of default is given to Purchaser by
Seller, Purchaser’s sole remedy will be to rescind this Agreement and receive the immediate retum of Purchaser’s Barnest
Money Déposit, pay Purchaser Purchaser's xeasonable attomey’s fees for any title examination by Purchaser's attorney and
for such other reasonable closing expenses which Selfer agrees, in its sole discretidn, fo pay; provided, however, that in
the event of a non-material breach of any term or mndmon of this Agmnmenx, cheser’s remedies will not inclnde
termination of this Agrecment,

8. Real Estate Commission. ‘It is understood hat Seller has by separate agreement appeinted Cliffs Real Estate,
Inc. as the exclusive real estate agent for sales of Lots within Cliffs at Keowee [Falls South. Purchaser ‘wamants and
represents-that, except as set forth to the contrary on the signature page of Purchager, Purchaser has not dealt with any
other real estate agent who may be catitled to claim 2 real estafe commission in tis action.

9. Miscellaneous. N ,
8.1 . Sellex's Reserved Easements; Construction Setbacks. Purchaser pcknowledges that Seller reserves the
right to grant and/or reserve, in its reasonable discretion, various easements for ingress and egress, maintenance and use
on and over the Lot and the remainder of the Cliffs at Keowee Falls South development. Na such will matedally
reduce the value or the usefulness of Parchaser's Lot, Furthermore, Purchaser's Lot if subject to font, rear and side lot line
exsernents shown on the Plat and/or set forth in the Declaration, which also constitutd construction sethack limits.

92  Seller's Adfacent Development, Except ss otherwise provided hereln and notwithstanding any
statemnents contained in this Agreement or otherwise to the contrary, Seller does not wansit in any masner whatsoever the
development of any other properties which are owned by Seller in Pickens County or Ocones County, South Carolina,
whether ar ot in the general vicinity of Purcheser's Lot, and Seller reserves thtingh‘ to develop such propertics, if
doveloped, in any msmmer whatsoever without interference from any subsequént grantee of the Purchaser's Lot,
notwithstanding any plans, renderings or drawings which may have been broughtito the Purchaser’s attention through
-public zoning bearings, documents filed for zoning purposes, public or pnvatc st owings or proposed or preliminary
development plans or referencés therein in guy recorded covenants, There is 0o assyranes that any facxhhcs or amenities
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* shown for planning or proposed development purposes will ever be constructed,
covenents to complete or which are disclosed to be completed in the HUD Property

93 As-is Conditien. Except a3 othérwise provided herein, Purchaser i

Lot in an "AS IS” condition.

eport for the Lot,

cﬁcept only those which Seller herein

purchasing and Seller is selling the .

94  Notices. Any and all notices or other communication provided fmi in this Agmexi:ent will e given in

writing and delivered by personal delivery or by registered or certificd mail, first

ass posiage prepaid, or by facsimile

trensmission, Any notice mailed in accordance with this Section 9.4 will be deemed received upon actual receipt thereof
or after the cxpiration of five (5) days, whichever is carlier. Notice sent by fadsimiJo transmission will be deemed
received on the date of its transmission, provided iransmission occirs priof to 5:0q p.ni, Eastérs Timeé, and the sender
retains proof of its transmittal and receipt without error. Notice will be addreised as follows:

If'to Scller: Keowee Falls Investment Group, LIIC
301 Beaver Dam Road :
' Travelers Rest, SC 29600 .
. . Attention: Marty Rilsch -
FAX: 864-836-8176

If to the Escrow Agent: “. Olsén, Shdsth, Joidah'&

‘'PO'Box 1633 ~

- -+ Clemson; Sootk Garolina 29633 -
. Attention: Chs Olson, Esq.

. "

- FAX: 864-654-3696

Cox: ™

" Y} LY R . 4

Notices, if to Purchaser: As set forth on Purchaser ' signaturs pags of (his Agresment

The notice requirements of this Section 9.4 do not-apply to the Purchasar's right:to- ancel this Agreement.as pr.ovide.d on - -

page 8 below and in accordance with thes Interitats Land Sales Fall l?isclosure Act.

9.5 a Purchaser’s Acknowledginent Corcerning thres’entniion.s. l’nch'é‘sé; understinds that-any ‘salés
associats or other person representing Seller in (his transection does not have ths muthority to make any statements in

conflict with or in eddition to the information contained in this Agreement, snd any
including without limitation, auy representation made regarding the resale of Purc

ther documents received from Seller,
er's Lot ar its rental or investment

potential, and that Seller, for itself and in behalf of any such agent, specifically disclaims any responsibility for such

slatéments. Further, if smy sock statements were made, Purchaser acknowledges
Purchaser affirms that Purchaser has not 1elied upon any such statements, if any,

t by cxecution of this Agreement,
d waives ey rights that Purchaser .

might have a5 a result of such statements unleca they are incorporated in this Agrecment.

9.6  Documents Recelved By Parchaser. Purchaser further ackmowledges having recsived and reviewed

- prior to the execution of this Agrecment the following:

ted and

() Copy of the Declaxstion, as suppl :
appended By-Laws of the Assoclation. .

- : ®) Copy of Plat.
© Design and Construction Guidelines. - -

LY

to the date hereof, topether with

i

(W] The checked documents or instruments listed on the Purchascr's signature pags below.

9.7  Time [s of the essence, It is expressly understood and agreed

that TIME IS OF THE ESSENCEas to

all obligations hereunder, including the Purchaser obligstion to obtain a mortgage i:omminnem end provids the Lender

Page 6

with all information requested if Purchaser is aequiting financing, even though such
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9.8  Entire Agreement, Seller aud Purchaser covenant and agree with éach other that this writien instrurent,
executed in duphcate ongmals, expresses the entire agreement between them and [there is no other agreement, oral or .
otherwise, varying or modifying the terms of this Agrccment. ’ .o .

9.9  Modification of Agreement. This Agreement may mot be otherwise changed or modificd, absent some
subsequent writion instrument executed by both Seller and Parchasar,

9.10 Interpretation ,Presumption. Seller and.Purchaser mpfescnt and w to one another that each has, by
counsel or atherwise, actively participated in the finalization of this Agrecment, end in the cvent of g disputc concerning
the interpretation of this Agreement, cach hcmby waives the doctrine that oy ambigpity should be intérpreted against the,
party which has drafied the document, . .

9.1 Binding Effect; Amglment. This Agroement is bmﬂmg upon tic parties‘ rcspccﬁvn heirs, devisees,
personal representatives, successors and assigns; provided however, this Apreement and any of Pumhaser’s sights
hereunder may not be assigned byl’umhaser.

9.12 Resale Or Exchange Of Property. Scller has no program or provision for Lhc sale or nxehange,of sny
Lots in the Cliffs at Keowee Falls South. There is no program, which assures that Purchaser will be able to exchango the
Lat for other propc:ty

913" Unenl'orceable Provisfons. Should ;ny pmﬁ.su;n of this A t be void or become unenforceablé at
law or in equity, the remaining provisions will remain in full force and effect and will not in any manner be thcroby
affected or impaired. .

9.14. Sorvival, This Agreement and all 1h= terms and conditions h pf will survive_the Glcsing of the
transaction. conzamplated hereby and will thereafter continue to bind the parties o et

o.45 Counterpart Execution of Agreement Thxs Apgrecment may be signed by each of the parties upon a
sepanato copy, and in such case one countcrpart of this Agreement will consist of [enough of such copics to ceflect the
signature of each. For purposes of this Agreement, a telecopy of en executed counterpart will constitute an original, Any
person delivering en executed counterpart of thig Agreement by teleoopy willl also. deliver an originsl, exccuted
countespart of this Agreement, but the failure to deliver an original,texecuted counterpart will not affect the validity of this
Agreement. This Agteement may also be executed in two or mors couaterpars, of which will be deemed an orginal;
but for purposes of proving the Agreement, xt will not be necessary to producs jor account for more than one such

countemart.

9.L6 " m’fcchvz Date. This Agrecment will bcoome eﬂ‘emve, and the tmn "Eﬁ'ecuve Date herein will mean,
the last dats executed by a party to be bound hereby. . .

9.17 Receipt of Agency Disclosure. RECBIP’I‘ AND EXPLANATION|OF THE AGENCY DISCLOSURE
FORM IS HEREBY ACKNOWLEDGED BY PURCHASER'S INITIALS BELOW THIS SECTION AND BY
PURCHASBR'S BX.ECUTION OF THIS AGREEMENT . s

PURCEASER‘S INITIALS HERE TO EVIDENCE HAVING RECEIVED.THE AGENCY DISCLOSURE FORM

REFERENCED ABOVE
. For Purchaser

' (BALANCE OF PAGE PURPOSELY BLANK)
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Additional Documents Recefved By Parchaser. Pursuant to Section 9.6] the Puschaser acknowledges having
received and reviewed prior to the execution of this Agrccmcnt the following (if non, leave blank):

® = .-
CCR 7
B Trrarr

i}

DOCUMENTS LISTED ABOVE

PURCHASER'S INITIAL BERE TO Ev:);gz HAVING RECEIVED"

For Purchaser

YOU HAVE THE OPTION TO CANCEL 'VOUR CONTRACT OR! AGREEMENT OF SALE BY -

NOTICE TO THE SELLER UNTIL MIDNIGHT OF THE SE
RECEIVED A FULLY SIGNED COPY OF THE CON'I‘RACT OR A

IF YOU DID NOT RECEIVE A PROPERfY REPORT PREPARED PURS'UANT TO, THE RULES
AND-REGULATIONS OF THE OFFICE OF INTERSTATE LAND SALES REGISTRATION UsS.
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, IN ADVANCE OF YOUR SIGNING
THE CONTRACT OR AGREEMENT, THE: CONTRACT OR AGREEMENT OF SALE MAY BE
CANCELLED AT YOUR OPTION FOR TWO YEARS FROM THE DATE OF SIGNING:

IN WITNESS WHEREOF, Purchaser and the Sellex have each cansed this finstrument o be executed on the day
and year set forth below their respective names,

WITNESS: Purchaser:

DAY AFIER YOU HAVE

{Slgaamn

3 : .
- . .(Sigluhm) ceee . Vi e
b. B IS -
Month Day . Year .-

The "Closing Date" [s: July 20, 2005 I
rint or Tvpe: Countruny Bouptvret (nto 7 =
Name; Kevin MeCarthy Telophone (Work): ~ _(d04) 315 ~145 4
Name; _Courtnsy Rountree’ Telephone.(Home)r . {T04) $14 -9 F 49
Address; 504 A Tim Valley Road FAX Number:

) . [Jmfj E 382r.~1,52% )
rovuntre cC-
— B-mall Address:, | dpiaze 2@ el e vih s

Convtnen E., Revntread-
(fuszat the haois or names to which Parcheser wisties 105 1o the Lot 1o ba decded)

Name in Which to Title Propesty.

Name of Real Estate Agent(s) Jay Scott
531 the name or semes of beth the Cliffe Real Estats ageat representiog Seller and any owisidi ing Porch

Casl .3 Y

(BALANCE OF PAGE PURPOSELY BLANK)
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Seller:
Kreowee Palls Investment

By:

Group, LLe

Property: Section: JC_ - Lot 32 3 (i) 1ban g rradd esrgerrd 100 ¢

Lot Purchass
Price:,
Membership:
Total:

Its: .

" Month Da

HS P BENE DR 29 IR AR BN IS}

1,105,000,00, PR

S

Z5008.0; .11 5341y g el FVE A o

3.

1,180,000.00 ¢t 10 vyse-e

GALANGE ORPAGRPUGORILY LN | | . .

ARV R IS IRV SN AT IR EN

Page 9
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THE UNDERSIGNED ESCROW AGENT EXECUTES THIS
ACKNOWLEDGE RECEIPT OF THE PURCHASER'S ESCROW DE,
1 HEREOF, AND TO ACKNOWLEDGE THE UNDERSIGNED'S
DISBURSE THE SAID ESCROW DEPOSIT IN ACCORDANC

CONDITIONS OF THIS AGREEMENT.

AGREEMENT SOLELY TO
POSIT IDENTIFIED ON PAGE

ﬁGREEMENT TO HOLD AND

WITH THE TERMS AND

WITNESS: Escrowj Agent: -
Olson, Smith, Jordan & Cox
By: ]
Its:
" Month® Day ] Year
L I R I T T LI Tr S R, .
Page 10 v, 04/14/2005
PLT-0054
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STATE OF SOUTH CAROLINA 1IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ] CA No.: 2011-CpP-23-6376

Kevin McCarthy and Courtney E. McCarthy,
Plaintiffs,
vs.

Keowee Falls Investment Group, LLC,

The Cliffs Communities, LLC, d/b/a

The Cliffs at Keowee Falls South,
Cliffs Real Estate, Inc.,

The Cliffs Golf and Country Club, Inc.,
and S&ME, Inc., ‘

Defendants.

 DEPOSITION OF WILLIAM A. MATHEWS

or égreement in the above-entitled case, a deposition
was taken on the 6th day of December 2012, commencing

at approximately 10:00 a.m., attended by counsel as

follows:

337
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16

Q0. Does that sound like the right date when you went out
there and met Mr. Yuda?

‘A, It does.j

Q. At this point in time, who was BLE's client?

A. Zone 7 Nursery.

Q. And so is that why you're writing the report to Zone
7?

A. Yes.

Q. Did they pay BLE for performing these observation
services?

A. They did.

Q. Did you, this is probably a stupid question.

When you do a report like this one to Mr. Yuda
at.Zone 7, can you, as an engineer at BLE, prbvide a
.copy of that réport to any third party, without Mr.
Yuda's consent? |

A. Typically we would get his consent'to do that.

Q0. I mean I've always heard that engineers cannot or do
not, as a matter of practice, brovide copies of their
reports to third parties without getting client
consent? | |

A. Right.

MR. DUDLEY: Obje;t to the form Sf the
quéstion.

BY MS. BURTON:

DEPOSITIONS AND..., INC.
864-235-3518
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17

Is that BLE'S practice as well?
Yes.
Is that your understanding of'what the practice of
most professional engineers is in your industry?
Yes.
Did you provide a copy of this report, Exhibit
number 3, to any other person or entity other than
Mr. Yuda?
I don't recall.
Okay. 1In paragraph number, éorry it's not numbered.

In the second paragraph of Exhibit number 3, you
say in the second sentence that "the distress is part
of a line of differential movement that extended ip a
semi-circular @anner across the cul-de-sac.”

.bo you see that? ‘
Yes.
Is that basically a description of tha; red line you
drew on Exhibit number 2? .
Yes.
And further into that parag;aph, starting with the
words, The semi-circular shape, you say it's a
classic indication of a failure scarp that develops
at the upper limits of a slope failure?
Yes.

Can you tell me what you mean by a failure scarp?

DEPOSITIONS AND..., INC.
864-235-3518
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}hat goes back to what we were talking about earlier,
we'd need to have more explorétion, samples
collected, laboratory work dode, topographic survey
performed, all this information that's needed to set
up a model to do stability analyses;

And .then in that model, you can, you can
simulate various methods to try to stabilize the
slope, which will produce the factor of safety that
§ou're looking for.

I see.. Give me some examples of methods that you
could use to stabilize, or that you could consider_to
use to stabilize the slope, once you'd done this
global stability analysis?

Tie—backs'would be one method.

What eise?

Soil nails are a.method. Tie-backs, soil nails,

_flattening the slopes. There's a lot of different

options that are available for increasing the factor
of safety.
Has anybody asked you to look at any of those
possibilities in this case?
No.
(Defendant'lexhibit 16 marked for
identification, Mathews deposition,

12/6/12, RAM.)

DEPOSITIONS AND..., INC.
864-235-3518
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MS.

o]

o0

10

77

It is.

So it's just another report on, here's our updated

readings?

More data.

Okay.
(Defendant's Eghibits 17, 18 marked for
identificaﬁion, Mathews deposition,
12/6/12, RAM.)

BURTON:

Did you provide the reports that we looked at, the

"September and October reports; to anybody other than

the folks at The Cliffs?

It was also provided to Matt Vogt.

Did you have permission from The Cliffs to do that?

Yes.
Anybody other than Mr. Vogt and Mr. Nickell?
No, not that I know of. )
Let mé hand you two documents, they may go together,
that-I've marked as Exhibits 17 and 18.
Can you please tell me what Exhibit 17 is?
It's an invoice.
From BLE?
Yes.
To The Cliffs?

Yes.

' DEPOSITIONS AND..., INC.
864-235-3518

341




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BY

MS.
0.
a.

Q.

a.

113

Yes.

And I think you told me earlier, you didn't read SI-5

in this summer because there was poison ivy,

.et cetera?

Yes.
You say that inclinometers 1 and 2, which are the
ones on Lot 30, right?

You better keep that map out, keep that map
handy. |
Yes, 1 and 2 are on Lot 30.
Have you ever reported‘to the owner of Lot 30 any of
your data or results?
No.
Have you ever heard, and I think that, and somebody
can correct me if I'm wrong, I think in the past that
lot was owned by somebody named McConnell. Have you
ever heara that name?

MS. McMILLAN: McCullam.
BURTON:
McCullam. Sorry. Have you ever heard of McCullam?
No.
Have you ever talked to a person you thought was
affiliated with, a representative of, an attorney for
somebody named McCullam?

I was unaware of who the owners of the lots were.

DEPOSITIONS AND..., INC.
864-235-3518
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. I've heard, Mr. Mathews, that the McCullam lot was

foreclosed, and that some bank is now the proud owner
of Lot 30.

Have you ever talked with any peréon yoﬁ thought
was affiliated with a bank or lender associated with
Lot 30, about the :esults of any of youf reports?

No. — |

pid you feel the professional obligation to report to
somebody that you thought owned Lot 30 about the
results of your reports?

Again, I was unaware who owned .Lot 30. They were
undeveloped. I assume they were probably still
belonged to The Cliffs.

Okay. :Iq the third paragraph, under Evaluation, you
fepért ébéut SI-4 and 51—6, which are the two
inclinometers along the, closer to the shoreline on
Lots 31 and 32? . .
Yes.

Do you see that.

And you say that those iﬁdicate a failure plane

at 43 to 53 feet?

Yes.

But you couldn't get the probe all the way down in
either?

I could not get it past those points in either of °

DEPOSITIONS AND..., INC.
864-235-3518
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ROGER MOORE
Videotaped Deposition

1

STATE OF SOUTH CAROLINA 1IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2011-CcP-23-6376

KEVIN MCCARTHY and COURTNEY E. MCCARTHY
Plaintiffs,
Vs,
KEOWEE FALLS INVESTMENT GROUP, LLC,
THE CLIFFS COMMUNITIES LLC,
d/b/a THE CLIFFS AT KEOWEE FALLS SOUTH,
CLIFFS REAL ESTATE, INC.
THE CLIFFS GOLF and COUNTRY CLUB, INC.
and S&ME, INC.
DeFendants.

VIDEOTAPED DEPOSITION OF
ROGER MOORE

DATE TAKEN: Monday, January 7, 2013
TIME BEGAN: . 1:43 p.m.

TIME ENDED: 3:21 p.m.

LOCATION: Kenison, budley & crawford

704 East McBee Avenue
Greenville, South carolina

VIDEOGRAPHER: MICHAEL ARRISON, CLVS

REPORTED BY: TARI B. KRAMER, RMR, CRR
GALLAGHER COURT REPORTING
864-234-5744

GALLAGHER COURT REPORTING
864-234-5744 ger@charter.net

345



ROGER MOORE

Videotaped Deposition
46

1 That's all the questions I have.

2 EXAMINATION BY MS. BURTON:

3 Q. Mr. Moore, my name is Stephanie Burton, and I

4 represent S&ME in this lawsuit. I believe you

5 told us that you are a geologist by training.

6 Yés.

7 And you have a Bachelor of Science degree from
8 NC State in geology; 1is that right?

9 Yes. That's correct.

10 As somebédy -- because I was a political science
11 major, so I don't know much about science

12 majors. As somebody who obtained a geology

13 degree, I assume that you would have taken a

14 number of classes in the geology department; is
15 that right?
16 That's correct.

17 And I guess when you're a freshman, you take

18 gebTogy 101 and some 1introductory courses. Is
19 that accurate?
20 Yes.

21 Q. Along with calculus and physics and other

22 science classes; is that right?

23 That's correct.

24 And then as you advance, you move up in the

25 department to taking 200-level classes and

EAuAGHERCOURrREPORnNG

864-234-5744 ger@charter.net
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1 300-Tevel classes and the like.

2 Yes.

3 And you study things Tike the history of the

4 earth; ﬁs that righf?

5 Yes.‘

6 And you study things about the composition of

7 minerals and rocks; is that right? -

8 That's correct.

9 Okay.. If somebody wants to be a geotechnical
10 engineer, that goes to NC State, do they major
11 in civil engineering?

12 Typically. vYes.
13 Okay. Because a civil engineering degree, you
14 can Qo out and be a civil engineer and design
15 roads and bridges; right?
16 Yes, _
17 And you can be a structural -engineer, who
18 designs buildings -- the loads on buildings; is
19 that right? |
20 Yes.
21 And then if you majpf in éivi] engineering, one
22 of the things you can do with that degree is be
23 a geotechnical engineer, if you have some
24 specialized train{ng. Is that accurate?
25 Essentially. VYes.

GALLAGHER COURT REPORTING

864-234-5744 A gcr@charter.net
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1 . okay. And somebody who goes to NC State and

2 : wants to ultimately be a geotechnical engineer

3 would take classes in the engineering

4 department; is that right? .

5 Yes.

6 okéy. And they wou1d'take c1ésses, for example,

7 like soil mechanics.

8 Probably. Yes.

9 And certainly, soil mechanics -- when we talk
10 about slopes and slope failure -- soil mechanics
11 is sort of the area or discipline, at least,

12 involved in that. 1Is that accurate?
13 A.  Yes.
14 Q You, yourself are not a professional engineer in
15 ~ the state of south carolina.
16 That's correct.
17 You are a registered geologist. Is that the
18 .right term?
19 Yes.
20 Q. And you don't hold yourself out to be an expert
21 in the standard of cahe'to be used by a
22 geotechnical engineer,'do you, sir?
23 In South Carolina?
24 Yes, sir.
25 A, No.
GALLAGHER COURT REPORTING '
864-234-5744 gcr@charter.net
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1 q. A1l riéht. In fact, in the state of South
2. Carolina, you are not permitted'to issue
3 engineering recommendations, are you, sir?
4 A, Typica]?y not. No.
5 Q. Okay. 1In fact, if somebody's going to make an
6 engineering recommendation, under South Carolina
7 law, they've got to have an engineer's seal on
8 the recommendation, don't they?
9 For an engineering recommendation. Yes.
10 q. And.if you were to make an engineering
11 recommendation in South Carolina, that would be
12 the unauthorized practice 6F engineering,
13 wouldn't t?
14 A, Probably. Dpepending if it was co-signed on a
15 report that was, you know, with another engineer
16 ~or, you know, something like that. ves,
17 q. Okay. 1If it was on a report and you got a
18 licensed South Carolina engineer, they could put
19 their seal and certificat{oh.on the report
ZQ under -- and therefore, be a proper engineering
21 recommendation. Isn't that right? '
22 A. . Right.
23 Q. BUT you, yourself can't do that,
24 A, That's correct. |
25 Q. A1l right. As I understand it, you personally
GALLAGHER COURT REPORTING .
864-234-5744 ' gcr@charter.net
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1 took the ca11 from skip wilson at The Paragon
2 Group on April 26 of 2005. 1Is that true?
3 That's correct.
4 And Mr. wilson told you that he was a contractor
5 working for somebody who owned a lot in Jasmine
6 Cove at Lake Keowee.
7 A That's correct.
8 Q. And he told you the Tlot number was number 31.
9 A. That's correct. '
10 Q. All right. And he told you that the owner's
11 name was Rockwell. '
12 Yes. _
13 Certainly, the Rockwe]]s arén't somebody you
14 knew in advance.
15 No. |
16 A1l right. And he told you that the Lake Keowee
17 lot, to use your notes, has a slope failure.
. 18 Isn't that accurate?
19 I believe he did.
20 A1l right. And he asked your company, Alpha
21 Environmental Sciences, to come out and take a
22 Took at the lot.
23 Yes.
24 Now, the person that actually went out to take a
25 look at the lot, in response to this call, was a
GALLAGHER COURT REPORTING

864-234-5744 gcr@charter.net
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1 gent1emaﬁ you worked with named Robert Forbes?
2 A, Yes. ,
3 Q. Goes by Bob,'I take it.
4 A Yeé.
5 Q. And Mr. Forbes was somebody who worked at the
6 compény with you?
7 A Yes. _ '
8 And as I understand it, Mr. Forbes had -- when
9 he first started working with the company, he
10 was a technician. | |
11 Yes. _
12 And a technician at a company 1ike Alpha, is
13 somebody who goés out to a site and performs
14 varibus types of tests on materials at a site --
15 A. That's correct.
16 Q. -- is that accurate?
17 A. That's correct.
18 q. And ‘Mr. Forbes had.done.that;for some périod of
19 timé, I take it. '
20 A, Yes. ‘
21 And Alpha was happy with his'wofk and promoted
22 him up to geotechnical project manager --
23 Yes. | '
24 -- is that right?
25 - A. (Nods head up and QOwn.)
' GAUAGHEREOURTREPORHNG
864-234-5744 ) gcr@charter.net

351




ROGER MOORE
. Videotaped Deposition

And Mr. Forbes is not an engineer.

1 Q.
2 A. That's correct.
3 Q. He does nof have a four-year engineering degree.
4 A, That's correct.
5 Q. He is not a geologist, 1ike'90u.
6 A. That's correct.
7 Q. He does not have a‘four—year geology degree.
8 A. That's correct.
9 q. Okay. I think he has some sort of two-year
10 associate's degree. Is that true?
11 That's correct.
12 And so Mr. Forbes' experience in the
13 geotechnical area is basita11y on-the-job
14 training. V
15 A, Yes. , .
16 And when he got piromoted to the geotechnical
17 project manager, he was responsible Targely for
18 coordinating the technicians that would be sent .
19 out to various sites.
20 A. His -- well, that was part of his
21 responsibilities. Yes.
22 Q. He had a number of administrative
23 responsibilities.
24 A, As well as going and making visits, Tike this
25 particular one, to look at -- preliminarily Took
. : GALLAGHER COURT REPORTING
864-234-5744 ' ger@charter.net
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1 at a_site to determine whether we might need to

2 take some additional -- do some additional

3 investigation or exploration on the site.

4 Q. Okay. Mr. Forbes is certainly not qualified to

5 render engineering opinions, is he, sir?

6 A. No. ‘ |

7 Q. Or make engineering recommendations.

8 A No. ' .

9 aq. Okay. As I understood, Mr; Forbes basica11y

10 performed a walk over and examination of Lot 31.
11 Is that accurate?
12 Yes. I believe so.
13 - And by saying a walk over and examination, that
14 means Mr. Forbes went out to the site and walked
15 around on the land; is that right?

16 A. That's correct.

17 And he would have Tooked around to see what he
18 could see.

19 Yes.

20 Q. And he might have taken some of the pictures

21 that are in your file. |

22 Yes. |

23 And-when he went out to the site, he didn't do
24 any kind of testing, did he?
25 A, No. '

GALLAGHER COURT REPORTING
864-234-5744 . gcr@charter.net




ROGER MOORE

864-234-5744 gcr@charter.net

354

Videotaped Deposition
54
1 aq. Okay. He didn't do any drilling in the ground
2 -or collecting the soil samples or anything like
3 that. |
4 No.
5 If you would, sir, exhibit number -- which one
6 was this? I'm looking at your may 11, 2005
7 letter. Exhibit number 2. That letter was
8 prepared somehow 1in combination between you and
9 Mr. Forbes?
10 Yes.
11 You don't know who actually did the initial
12 . draft.
13 I don't recall. No, I don't.
14 You certainly would have been involved in
15 Tooking over, before it was sent out to your
16 client, The Paragon Group --
17  A. Yes.
18 Q. -~ 1is that right?
-19 A.  Yes.
20 Q. Now, in the letter that you signed and
21 Mr. Forbes signed, you state that initially the
22 area in question may have been excavated at some
23 point in the past; is that right?
24 Yes,
25 And that's not information that you personally
GALLAGHER COURT REPORTING
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1 had, 'cause you didn't go to the site before
2 this Tletter was prepared. -
3 That's correct. ,
4 That was some information you'd obviously gotten
5 from Mr. Forbes.
6 Either that or The Paragon Group.
7 Or the client had told you it looked 1ike there
8 had been some excavation.
9 Looked Tike there might have been some
10 excavation.
11 The truth is, you don't know if there had been
12 any prior grading on that site.
13 That's correct. we don't know.
14 Okay. And you don't know if roads had been cut
15 on that.site.
16 We don't know.
17 You don't know if heavy grading equipment had
18 been moved across that site in the past.
19 No.
20 okay.' wWould you agree with me that you can make
21 pretty steep road cuts if you don't intend to |
22 use a road very Fréquent1y?
23 I suppose that's true. Yes.
24 Do you.know who owned this Tand in the past?
25 I don't. I don't have a history of it. No.
GALLAGHER COURT REPORTING
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1 okay. Do you know what purpose the land was

2 .used for in the past,. before it became

3 residential? '

4 I don't.

5 Do you -- would you agree with me that if

6 grading had been done on the property in the

7 past, thaf grading can create scarps?

8 well, grading would have created an‘embankment;
9 but not necessarily a scarp.

10 okay. well, Tet's -- let's talk a Tittle bit,

11 because we've been using a bunch of words and
12 hadn't defined them. when you talk about a
13 scarp, you're talking about a place where the
14 land drops down and.you can actually see the
15 face of soil. 1Is that true?
16 That's cofrect.
17 And would you- agree with me that if somebody
18 took a piece of heavy grading equipment and
19 moved it on the land to create a roadway, that
20 you might see such a face of land?
21 You would. But by definition, a scarp is the
22 result or the scar of land movement. Mass

23 movémeht, such as a slide or a slope or failure.
24 Okay. But it would look --

25 Different from an excavated embankment -- a road
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1 émbankment or what you're discussing.
2 Q. Okay. But you would certainly see a change 1in
3 elevation if somebody cut a road through --
4 Certainly. Certainly.
5 -- and you certainly might see a face of soil
6 where there was a drop down in --
7 A, Certainly.
8 Q. -- the Tand.
9 A. Certainly.
10 aq. wWould you agree with me that grading might also
11 create crevices in the land.
12 A, Certainly possible.
13 Q. Okay. And trenches in land.
14 A, Yes.
15 Q. And could create steep- slopes in land.
16 A. Yes.
17 Q. would you agree with me that if I move heavy
18 ) grading equipment onto a site, that that could
19 cause trees near where I've cut into the land to
20 move?
21 I would guess it's possible. VYes.
22 And after a time -- if 1'd cut into the land --
23 after a time, would you expect to see new
24 sapling trees grow up where the land had been
25 previously graded?
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1 Yes. I would expect to.
2 Okay. And.if I did gradjng on a site and cut
3 .'roads through a site, wouldn't ydu expect to see
4 that there could be trees affected by the
5 development of the land?
6 Yes. |
7 Did Alpha.Environmental Sciences do any
8 investigation to determine if there had been any
9 prior grading or excavation on Lot 317
10 No.
11 Okay. 1In fact, you have no historiqa] knowledge
12 of the use of that site, do you? |
13 No. We don't.
14 Okay. In the letter that you and Mr. Forbes
15 signed, you offer the opinion that this is a
16 circular slope failure, which appears to be
17 caused by the fluctuating water level of the
18 lake; is that right?
19 ~ Yes.
20 And you derived that opinion from Mr. Forbes
21 walking on the iandtand looking at it. Is that
22 accurate?
23 Yes. Essenfia11y, yes,
24 There was no other basis for that opinion, other
25 than his visual observation?
GAuQGHERCOURfREPOKnNG
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Okay. That's correct.

1

2 ~And by f]u;tuating water Tevel in the Take,

3 we're talking about the original impoundment of
4 water in Lake Keowee, aren't we?

5 Yes. |

6 You didn't have any reason to believe that Lake
7 Keowee had been fluctuating significantly in its
8 levels of water, did you?

9 No.’
10 Did you investigate, at all, what the full pool
11 level of Lake Keowee was versus what it had been
12 at the time?
13 No. |
14 Okay. 1In the letter to your client at The
15 | Paragon Group, you say that There are several A
16 sections along the southern part of the lot that
17 - are failing and sliding toward the lake.
18 ves.
19 And by that, Southern portion of the Tot, we're
20 talking about -near the water's edge, aren't we?
21 Yes. ' ‘
22 Okay. You recommended to your client that a
23 further investigation be performed by doing some
24 soil borings. '
25 Yes.
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1 Q. Okay. And in fact, you made a written proposal
2 to the folks at The Paragon Group for -- for
3 exactly that; is that.right?
4 Yes.
5 And can you find for me your proposal dated May
6 the 18th? I think the cover sheet might be the
7 19th. Do you have that handy?
8 A. Yes.
9 Q. Can you tell me the exhibit number, please.
10 A. Exhibit 3, I guess it is. '
11 Q: okay. This proposal was prepared by Mr. Forbes?
12 A, Yes. |
13 Q. And somebody\é1se put their name on the
.14 proposal, a~Jaméle. Connors, PE. Was he a
15 fellow that worked withvyou?
16 A. Yes.
17 Q. And he was a professional engineer.
18 A. Yes.
19 Q. And that's why he has PE after his name?
20 AL Yes. .
21 Q. Okay. So he must have reviewed the proposal
22 before it went out.
23 I believe he did, yes."
24 And that was a common practice at your -company,
25 to have somebody -- not necessarily go out toAa
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1 site, but look behind the written work product
2 just to make sure t lTooked okay. |
3 A Yes. _
4 Okay. 1In the proposal prepared by Alpha
5 Environmental Sciences, you -- you state in the
6 first paragraph that the proposal is going to
7 involve subsurface exploration services for
8 field exploration and geotechnical engineering
9 analysis; is that right? 1In the very first
10 paragraph.
11 First paragraph. vYes.
12 And that was because at the time this proposal
13 was prepared and submitted to your client, you
14 felt that geotechnical engineering ana1y§is was
15 something that needed to be done.
16 Yes.
17 In the second paragraph of the proposal, A1pHa
18 Environmental Sciences says that. The purpose of
19 the investigation is to determine whether or not
20 a portion of this lot is part of a circular
21 slope failure caused by fluctuating water level
22 of the lake. Is that accurate?
23 Yes. | |
24 And that's basically to do more investigation
‘25 for the conclusion that you guys reached when
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1 Mr. Forbes went out there; right?
2 Yes.
3 And by This lot, it was referring simply to the
4 Tot owned by the Rockwells at that time. Lot
5 31.
6 Yes.
7 Q. .You did not propose doing a broader
8 investigation into the entire Jasmine Cove area,
9 did you, sir?
10 No. )
11 okay. You proposed to do three borings on the
12 property; is ‘that right? '
13 Yes.
14 okay. And so I know -= you know what it means
15 to do borings, but I'm not sure the jury knows
16 what it means. When you talk about doing
17 borings iﬁto the earth, tell -- tell the jury
18 ~ what you meankby doing that. ,
.19 Basfca11y, a mechanical or machine-driven drill
20 would drill into the ground .and ——land'use
21 hollow-stem augers which are hollow. They're
22 advanced into the ground and a sample is driven
.23 into the ground through the center of the auger
24 to collect a sample. And then that sample is
.25 then retrieved and collected and analyzed, if
GALLAGHER COURT REPORTING
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1 necessary.
2 Okay. So when you -- when you push, for lack of
3 a better word, or drill this auger into the
4 ground, you actually obtain samples of the soi]
5 as you're going down through the earth: is that
6 right?
7 Yes. A
8 And another thing you're also doing is, you are
-9 doing blow counts: is that right?
10 That's. correct.
11 Tell the jury what you mean when you' re say1ng
12 you're doing blow counts at the same t1me
13 Bas1ca11y, the -- the apparatus that takes the
14 sample is a -- is a steel rod with a sample tube
15 on the bottom. - Sliding weight on the top that's
16 lifted and dropped repeatedly to drive the
17 sample tube into the ground. And the count or
18 number of blows that it takes to drive that
19 sample tube into the ground is then counted and
20 . recorded and that's what's showing up on the
21 boring logs.
22 okay. So you -- you have a specific distance
23 where you count the bTows; is that right?
24 Yes.
25 Okay. ‘Could you tell us what that distance 1is?
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1 A, It varies. It may be 18 inches. It may -- 1in

2 this case, it's 24 inches.

3 Q. Okay. So you count how many times.it takes

4 to -- how many blows it actually takes to

5 advance that drilling apparatus 24 inches into

6 the earth --

7 A. Yes.

8 Q. ' -- is that right?

9 A. That's correct.
10 q. And that would be considered the blow count --
11 A. Yes. A
12 Q. 5%'forlthat 24 1inches.
13 A, Yes. _
14 q. And when you do drilling, let's say you did it
15 20 feet into the ground, you would do -- you
16 would count the blow counts as you progress
17 through the earth; is that right?
18 That's correct.
19 And the blow counts would be some indication of
20 the density of the soil itself; is that right?
21 Relative density. That's correct.
22 And blow counts are used 1in many geotechnical

23 engineering formulas; is that right?

24 Yes.

25 Okay. In your proposal, you propose doing three
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1 of thése borings to a depth of -- in the order

2 of 15 feet. Is. that accurate?

3 That's COrreét.

4 Q. And you felt that at the time, 15 feet‘was an

5 adequate depth to analyze whether there was a

6 circular slope failure caused by fluctuating

7 water in the level of the lake.

8 Yes. At the time. VvYes.

9 Q. Okay. And it would be fair to say fhat you did
10 not think there was a deep-seated slope failure,
11 because if you'd thought that, you certainly
12 would have drilled deeper than iS feet into the
13 earth.

14 That's correct.
15 ‘Okay. with -- in your proposal, if you would --
16 there's a t;ta1 price. It was kind of a Tump
17 sum price. we'll come and do this work'for you
18 for a fixed price -- | |
19 A. Yes.
20 Q. -- am I reading that right?
21 A, I think so.
22 Q. And you said that y'all would go out with your
23 drill rig and do the drilling of these three,
24 15-foot borings aﬁd a field project manager
25 geologist would go out for six hours; is that
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1 right?
2 That's correct. ‘
3 And then a report would get prepared and some
4 other folks, a CAD operator and some secretarial
5 folks would work on that; is that right?
6 That's correct.
7 And for -- for doing that work, you were going
8 to charge The Paragon Group $2,444.50.
9 Yes.
10 Okay. Attached to the proposal that was
11 squitted to your c1ieﬁt, The.Paragon Group, is
12 a two-page, double column -- I'm guessing 8.5,
13 maybe, pretty small -- I gdt to.put on my
14 reading glasses to see it -- document that says
15 it's standard conditions. You're familiar with
16 that document.
17 Yes.
18 That was A]pha Environmental Services standard
19 terms and conditions, pursuant to which it was
20 willing to do this particular project --
21 Yes. -
22 -- right? And so what you wanted was -- for
23 $2,400, roughly, the é]ient was going to get
24 services under these terms and conditions --
25 Yes.
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1 aq. -- is that right? 1f you would, sir, turn your

2 attention to section 3.2 in the terms and

3 conditions document.

4 A. Yes,

5 Q. And in section 3.2, right above where it has

6 3.3, it says that It is recognized and agreed

7 that consultant has assumed responsibility only:

8 for making the investigations reports and

9 recommendations to the client -=- and client is
10 all capitalized -- included in the scope of
11 work. The responsibility fof making any
12 disclosures or reporfs to any governmental
13 author1ty or any other third party and for the
14 taking of corrective remedial or mitigative
15 action shall be solely that of the client. Is
16 that what it says?
17 A, It is.
18 . And what you're saying here is, we're working
19 for you, Paragon; the client. If somebody else
20 needs to get information about our report, they
21 aren't getting it d1rect1y from us --
22 A, That's correct.

23 Q. -- right?

24 A. Unless so directed.

25 Q. And it was your standard practice, Alpha
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1 Environmental Sciences standard practice, to do
2 reports and share thém with clients, not
3 disseminate them to third parties.

4 Correct. .
5 Okay. And that.is,the practice in the industry,
6 as far as you know.
7 Yes. ,
8 It was certainly the practice when you worked at
9 Law Engineering --

10 Yes.

11 -- right? They didn't send their c1ients --

12 their reports out to third parties, did they?

13 No. '

14 And it was the practice when you workéd at

15 Wilson Engineering.

16 Yes. .

17 And it is the practice at Alpha Environmental

18 Sciences.

19 Yes.

20 Okay. in addition, in the terms and conditions,
21 I want to turn your attention to section 5.1,

22 “that says it's a Timitation of 1iability.

23 Yes.

24 And Alpha Environmental Services, in its

25 proposal to its client, said that its liability
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1 was Timited to $50,000 or the total contract

2 price, whichever is less; is that right?

3 Yes. .

4 So it's either $50,000 or $2,400, which was the
5 contract price here; is that right?

) Yes.

7 And certainly having a limitation of Tiability
8 in your terms and conditions was some standard

9 practice at Alpha --
10 Yes.
11 -- and affected the price you were willing to
12 quote For'your clients.
13 Yes.
14 Okay. If you would, sir, turn, in the standard
15 conditions document, to section 6.3, which talks
16 about reports. can you see that?
17 Yes.
18 And it says, in the second sentence,»that
19 Reports aﬁd written documents delivered to the
20 client are instruments ref1ecting the services
21 provided by consultant, pursuant to this
22 agreement, and are made available for client's
23 use subject to the Timitations of this
24 agreement. Do you see that?

25 Yes. '
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1 Q. And it says, The reports or other documents
2 provided by consp]tént to client, pursuant to
3 this agreement, are provided for the exclusive
4 use of client and client's agents and employees
5 for the subject property and are not to be used
6 or relied upon in connection with other
7 projects. Am I reading that accurately?
. 8 Yes.
9 Okay. Aren't you telling your client that we're
10 going to give you a report, but it's for you
‘11 only and you can't use it for other jobs --
12 A, Basically. - Yes. |
13 Q. -- and other Tlots.
14 A. other areas. VvYes.
15 Q. Okay. And that was certainly part of the deal
16 you cut with Paragon and -- and formed the basis
17 of the price you Were willing to charge those
18 folks; is that right?
19 I believe so. Yes.
20 Q. Okay. I believe you told us that when -- T
21 guess The Paragon Group accepted the proposal;
22 right?
23 Yes.
24 with the terms and conditionsﬁ is that right?
25 AL I believe so. Yes.
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1 Okay. 'cause if they hadn't accepted the terms

2 and conditions, there might have been some

3 discussion abdbut whether you guys were wi]]ing

4 to do -- to do the work -- '

5 Correct.

6 -- or whether you're wi11ing to do it for

7 $2,400; right?

8 Right.

9 Once a decision was made to go forward with the
10 borings described in the proposal, I gather that
11 you went out to the site.

12 Yes.
13 And that was the one and only time you .went out
14 to that site.
15 That's correct. '
16 Is it the one and only time you've been to
17 Jasmine Cove in your 1ife?
18 I believe it is.
19 Okay. And you went out =- and I gather the
20 drillers were out there ahead of time and set
21 up.
22 Yes. ,
23 And they must have known how to, at least
24 genera11y,.where you guys wanted to drill;
25 right?
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1 Yes.
2 I mean, they'd gotten set up before you showed
3 up, I hope. Or did you help them get the drill
4 rig down the hill?
5 Actually, I did.
6 Okay. And you decided where they were going to
7 set dp.
8 Yes. Basically.
9 Okay. And in deciding that, you found areas -
10 where it appeared there had been clearing
11 previously on the property.
12 Yes. Appeared so. Yes. | ‘
13 okay.“But you don't know when that clearing had
14 occurred or for what purpose.
15 No.
16 And you did not make any investigation in that
17 regard.
18 No.
19 You had not previously worked at.The Cliffs
20 property at Lake Keowee, ‘had you?
21 No.
22 Okay. And had not worked on projects in --
23 around Lake Keowee, had you?
24 Yes. 1In other types of projects, but not -- not
25 that type. Not this particular type, where
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1 there was an investigation or exploration of a
2 potential failure. _
3 Q. okay. When you went out there, you would agree
4 with me that it would be important in |
5 determining whether there was a circular slope
6 failure as to what the inclination of that site
7 is.
8 A. The inclination of the site. I'm not --
9 Q. How steep the site is.
10 A. Potentially. .
11 Q. well, isn't it generally accurate to say that a
12 relatively flat side is probably not 1likely to
13 experience a slope failure. .
14 A, well, this -- this started out as a -- a fairly
15 flat site, apparently.
16 Q. Okay. well, how do you know that?
17 A Based -- the basis of our -- all of our
18 eva1uafion was that -- that there were -- the
19 ground was all Jevel at the time and then
20 there -- expgrienced a slope failure. '
21 Q. Isn't it true that Lot 31 at Lake Keowee is
22 generally flatter than many of the lots around
23 Lake Keowee?
24 A. I don't know if I have enough information to
25 evaluate that.
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1 aq. Okayl Do you have any idea what the inclination
2 of that site 1is?
3 off the top of my head, no.
4 okay. You don't know whether it's a 20 percent
5 'slope or a 30 percent slope or what the slope
6 is. | ‘
7 Not off the top of my head; No.
8 okay. And to determine that, obviously having a
9 topographic survey would be important; is that
10 right?
11 A Yes.
12 okay. Wwhen you Went out to the site with the
13 drilling crew, y'all ended up performing two,
14 no;‘three boriﬁgs --
15 Yes.
16 -- is that true? And it is typical when Alpha
17 Environmental Services does borings, that you
18 prepare a map of where the borings were actually
19 done.
20 Typically. Yes. ‘
21 okay. And attached to your Eeport, there is no
22 such map; true?
23 True.
24 Q And the truth is, you don't know exactly where
25 those two borings were done, do you, sir?
GALLAGHER COURT REPORTING |
864-234-5744 . ger@charter.net

374




ROGER MOORE
Videotaped Deposition

75
1 I don't recall exactly.
2 Okay. what we do know is that boring number one '
3 . went down roughly 21 feet into the earth --
4 Yes.
5 -~ is that right? And we know that at the top
6 layers of the earth, the blow counts -- to talk
7 about blow counts -- were in the range of three.
8 Yes. '
9. Okay. Which means it took three blows of the
10 drill rig to advance the -- what did you call
11 it? A probe? Auger?
12 To advance the sample tube.
13 Advance the samh1e tube 24 inches into the
14 earth.
15 Yes. \
16 And you would consider three blows relatively
17 loose material?
- 18. ves.
19 okay. And then in boring number one, as you got
20 down to, say, 12 feet, the blow clow -- blow
21 counts increased.
22 Yes.
23 And ultimately when you stopped the drill rig,
24 it was at ten blows.
25 Yes.
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1 okay. You did not advance the drill to reaching
2 rock.

3 we did not.

4 okay. And you do not know where -- how deep the
5 rock is in that area. -

6 Not on the basis of this. No.

7 okay. .Or on the basis of anything. Sitting

8 here today, you can't tell how far down

9 partially weathered rock is on that site.
10 Oon that site. No.

11 okay. You testified a moment ago that this Tow
12 b1ow.counts at the top was indicative of
13 disturbance, I think, was the word you used. .
14 was that the word you used?
15 I believe so. Yes.
16 okay. And you're saying that -- that having
17 loose material at the top of the sample
18 indicated that the soil had been disturbed in
19 the past?
20 Yes.
21 okay. And you have the second boring and you
22 advance that boring down to 19 feet. Am I
23 reading that right?
24' Yes. »

25 and you had Tow bTow counts at the top.
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1 A. we did. ) .
2 But you got to a seven blow count at about,
3 - what, eight feet? |
4 A Yes.
5 And then got up to ten, 13, ultimately stopped
6 when you got 19 as the blow count.
7 A Yes.
8 So that material was loose at the upper five
9 feet or so, but then got less Tloose as you
10 progressed down --
11 A, Yes.
12 Q. -- is that accurate?
13 A (Nods head up and down.)
14 Q. And you can't tell us today where boring B2, as
15 it's labeled, was on the property?
16 I cannot specifically. No.
17 Okay. You also testified about some laboratory
18 testing that occurred, that I think is Exhibit
19 No. 4.
20 Yes.
21 And the laboratory testing, that was done by
22 some of your technician folks in the lab?
23 Yes.
24 Okay. You -- you tested water content in three
25 samples; is that right? |
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1 That's correct.
2 And I think you testified earlier that you used
3 these samples because this was theAarea of your
4 interest.
) Yes.
6 Okay. And you've got Tisted on.the lab test the
7 first sample was at B1, S3.
8 Yes.
9 And that dindicates, in boring number one, how
10 far into the earth that sample was taken. Am I
11 reading that right?
12 ' Yes.
13 And S3 starts at five feet below the surface of
14 the ground.
15 Yes, it does.
16 Okay. And then the next one you looked at was
17 in boring number one, S5, which was about ten
18 feet in the,ground. Am I reading that right?
19 Yes. |
20 So your area of interest was in the top ten feet
21 or so; is that right?
22 ~ Correct.
23 You were not looking at some deep-seated issue
24 when you did this analysis.
25 That's correct.
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1 Q. okay. You also, in Exhibit No. 4, have some .
2 reports about doing -- and I want to make sure I
3 ‘pronounce this right -- is it a sieve analysis?
4 A, Yes.
5 okay. 3Just want to make sure I get that word
6 right. And when you do a éieve analysis 1in the
7 laboratory, am 1 right that you set up a series
8 of sieves, sort of 1ike 1itt1e kids use to play
9 with sand on the beach?
' 10 Yes. Uh-huh.
11 And the holes get progressively bigger as you go
12 down? -
13 They get progressively smaller.
14 Progressively smaller. so you're catching
15 bigger things at the top and as the dirt
16 particles are smaller, they drop down to ‘sieves
17 with a sma11ér opening.
18 That's correct.
19 q. Okay. And the reason you. guys were doing this
20 sieve analysis was simply to confirm the type of
21 dirt -- to use a 1ayman's term -- that you were
22 pulling up when you did these borings --
23 Correct.
247 -- is that right?
25 A, That's correct..
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1 Q. And you found that -- just roughly ——‘60 percent
2 of it or so was sands?

3 Yes.

4 And the other material was smaller than sands,

5 possibly silts. | '

6 That's correct.

7 And certainly silts and sands -- I know y'all

8 use sandy silts and silty sands -- certainly

9 ‘that is consistent with the type of dirt you
10 would expect in the Piedmont. |
11 Yes.
12 Okay. So nothing about the sieve analysis
13 surprised you in any way about the type of
14 material that was out there.
15 A, No. It was just used to confirm --
16 Q. <The type of soil --
17 A, -- material that was classified. vYes.
18 Q. Okay. Al11 right. And it doesn't confirm --
19 looking at a sieve analysis doesn't confirm
20 anything about a slope failure, does it, sir?
21 No. ‘ |
22 And water content'doesn't confirm anything about
23 a slope failure either, does 1t? )

24 A, oOther than just the -- whether thére's a
25 elevated moisture'in a particular area.
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1 Tells you how much moisture is in the ground.
2 That's correct.
3 Okay. Now, certainly if you wanted to know
4 about the 1ikelihood of a potential slope
5 failure in the future, that can be done ‘by a
6 geotechnical engineer, can't it?
7 In the future.
8 Yeah. You want to know whether a slope 1is
9 stable or 1ikely to fail. vYou can do that
10 analysis.
11 Yes. '
12 Okay. And your company, Alpha Environmental
13 Science, does do that sort of analysis.
14 Yes. |
15 Okay. And would I be correct that the name for
16 such an analysis might be a global stability
17 analysis? ‘
.18 Yes.,
19 Okay. And are you, at your company, capable of
20 doing a global stability analysis?
21 Yes.
22 Okay. And when you do a global stability
23 analysis, y'all use fancy‘computer programs?
24 Quite often. vYes.
25 It's not done by hand anymore, is jt?
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1 A. well, 3im's kind of old school, but yes.

2 But most people use a computer program, don't

3 they?

4 Generally. Yes.

5 To do a global stability analysis, you would

6 need a lot of data to input into the

7 calculation.

8 Yes. _

9 one thing you would need to know is about the
10 strength of the soil.
11 Yes. '
12 okay. And what kind of Tab testing can you do
13 to determine the strength of the soil?
14 A. You can -- you could do a confined compressive
15 strength. You could do shear. could do a Tot
16 of different additional testing.

17 Q. Okay. so could you do something like, say, a

18 tri-axle shear test?

19 A. You could.

20 Q. Or a direct shear test?

21 A, uh-huh.

22 Q. okay. But Alpha Environmental Sciences didn't
23 do those tests to determine the strength of the
24 material on Lot 31.

25 A, No, we did not.

GALLAGHER COURT REPORTING
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1 aq. To do a global stability analysis, you would
2 also have to know,-wou1dn;t you, the topography .
3 of the land?
4 A. Yes. You'd like to, yes.
5 Q. okay. So you need to know the type of material
6 you're. dealing with, the topégraphy of the Tand,
7 because you're trying to figure out whether the |
8 force of gravity pushing down on a slope is
9 going to exceed the strength of the soil to hold
10 that mass and gravity back: Isn't that
11 ultimately what you're trying to figure out?
12 Yes. .
13 Okay. But that is not any kind of festing that
14 you have run with respect to Lot 31.
15 No. .
16 Okay. 1In the June 2, 2005 report, which is, I
-17 believe, Exhibit 7.
18 Yes.
19 First of all, it's ndt an engineering report, is
20 it?
21 A. No, it's not.
22 Q. Okay. Because 1it's not stamped by an engineer.
23 A. That's correct.
24 Q. Okay. And thus, it's not giving any kind of
25 engineering recomhendatiohs.‘
GALLAGHER COURT REPORTING
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1 It wasn't intended to.
2 Okay. And there was no engineer employed by
3 Alpha Environmental Sciences that was involved
4 in preparing your report or making the
5 recommendations in the report.
6 A. No. In this case, no.
7 Q. The report was prepared by Mr; Forbes.
8 A. Aétua11y prepared by me.
9 Q. okay. well, wMr. Forbes signed the report.
10 A. And he had some input in -- just in relation to
11 the -- the laboratory data that was submitted
12 and that kind of thing.
13 Q. Okay. |
14 Just minimal input on it.
15 okay. So you prepared the report, but his
16 sighature appears first --
17 Yes.
18 Q. -- right? That's a Tittle uhusua], isn't it?
19 A, It may have just been a off day for Cindy that
20 day.
21 Q. oh, okay. oOkay. Not blaming your assistant,
22 are you?
23 Sometimes you have to.
24 Okay. And the report was issued to this
25 Mr. Hutchinson at The Pafagon Group --
GALLAGHER COURT REPORTING
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1 Yes.
2 -- right?| It was not issued to-any -- anybody
3 else.
4 A That's correct. .
5 Q. It was not issued to any adjoining land owner.
6 A. No. . |
7 Q. It was not issued to anybody4Who you thought
8 owned lot- 32. |
9 No.
10 . In fact, you did not feel obliged to notify
11 adjoining land owners, because that would
12 . violate your contract terms, wouldn't it?
13 Yes, |
14 okay.  And you didn't feel that there was any
15 imminent public safety issue, which warranted
16 you figuring out who the adjoining land owners
17 are and giving them kind of safety notice.
18 No. ‘ ‘
19  Because if you thought there was an imminent
20 public safety issue, you w6u1d have to go notify
21 somebody, wouldn't you?
22 Typfcal]y. Yes.
23 In the report that waé issued to The Paragon
24 Group, you talk about an elevation change
25 between the upper and lower portion of the lot;
GALLAGHER COURT REPORTING
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1 is that right?

2 Yes. . Uh-huh.

3 And that's an area where, in the topographic

4 map, there's a steeper topography over a short

5 distance. It's Tittle steeper there; right?
-6 A. That's correct.

7 Okay. 1In thé:1etter, you told Mr. Hutchinson

8 that you thought the failure was associated with

9 the impoundment of Lake Keowee --

10 Yes.

11 -- isn't that Eigh;? And you told him that you
12 thought that the failure had occurred several

.13 years ago?

14 Yes. |
15 And you base thaf on-the fact that a lot of the
16 areas were covered up with brush and trees and
17 the Tike.

18 A. That's correct.

19 Q. And the fact that these trees you've mentioned
20 | were bigger trees.

21 fhey were. A

22 ‘They weren't Tlittle bitty, teeny sapling trees
23 that haa sprouted up from an acorn. They were
24 bigger, older trees --

25 A, Yes.

: GALLAGHER COURT REPORTING
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1 Q. ~--.dsn't that right? And you certainly intended
2 Mr. Hutchinson and the folks at The Paragon
3 Group, to understand that you were te1Ting them
4 Athat you thought a slope failure had happened in
5 the past, associated with the impoundment of the
6 lake. |
7 That's correct.
8 And Lake Keowee -- do you know when it got
9 impounded?
10 I do not.
11 okay. So you don't know, really, whether the_ .
12 size of the trees kind of matches when that lake
13 got constructed, do you?
14 A I don't know.
15 okay. 1In the report, in the second paragraph,
16 you talk about a zone from approximately three
17 to five feet below existing grade, which you say
18 showed very loose and soft conditions. \
19 A. Yes. |
20 Q. Do you see that?
21 A. Yes.
22 Q. And that was because the blow counts in the top,
23 that you and -I just talked about, werev1ower; is
24 that right?
25 A, Yes.
GALLAGHER COURT REPORTING
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1 And that was the area of interest, I think, to

2 use your words, that you were studying when you
3 did this water content analysis.

4 Yes. _

5 okay. And you were telling your customer --

6 who's not a geotechnical engineer, we don't

7 think -- that you thought that there was a

8 failure zone in the top three to five feet on

9 this pﬁoperty? Isn't that how to read the

10 report? '

11 Essentia11y. Yes. At that boring location.

12 Yes.
13 okay. You did not tell The Paragon Group, nor
14 did you believe that there was a deep-seated
15 slope failure.
16 At that time, no.
17 You did not tell, nor do you believe, that there
18 is a é]ope failure that goes all the way up into
19 the cul-de-sac on Jasmine Cove.
20 I haven't seen any evidence.of that. But just
21 in this work, no.
22 okay. well, you drew and you showed Mr. Dud1¢y
23 this 1ittle curve that you've draWn on the --
24 the topo prepared by the surveyor.
25 Right.

' GALLAGHER COURT REPORTING \
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1 q. You draw that across the middle of the lot,
2 don't "you?
3 A of which Tot? I'm sorry.
4 Q. 31.
5 A. 31. Yes.
6 Q. Okay. You don't go all the way up into the
7 cul-de-sac and encompass the entire area, do
8 you? - -
9 No. A
10 And you don't think, and didn't think, that that
11 was an area of a global -- some big g1oba1
12 .fai1ure.
13 No. ,
14 Okay. 1In the report -- the June 2nd, 2005
15 report -- you say that there is a strong
16 poteht1a1 that further movement may occur along
17 the original slope failure plane.
18 (Nods head up and down.)
19 And did you intend to tell your client,
20 essentially, hey, we think there was a slope
21 failure in the past and we think there's a
22 possibility there may be one in the future.
23 A. Yes. There's a potential for it to -- to move .
24 again. That's what -- what I was trying to get
25 across. B
GALLAGHER COURT REPORTING
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1 aq. And I think you say that you think the potential
2 - to move again occurs if a whole bunch of water
3 is introduced iﬁto the slope.
4 Yes. .
5 okay. You did not do any testing to reveal if
6 the slope was still in motion in June of 2005.
7 We did not.
8 And you did not conclude that there was actual
9 movement occurring while you were out on that
.10 site.
11 No.
12 And you can't say, sitting here today, that in
13 2005, when you stepped onto Lot 31, that there
14 was any movement occurring, can you?.
15 No.
16 Okay. To determine whether there is, in fact, a
17 potential of further movement, you -- if
18 somebody was willing to pay for it -- could do a
19 global stability ana]ysis'and that would give
20 you that information, wouldn't it? '
21 Yes. . |
22 But nobody asked -- asked for that to be done or
23 wanted to pay for it, I guess.
24 Yes. We were not asked.
25 Q. Okay. And you -- you know what a deep-seated
A GALLAGHER COURT REPORTING -
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1 slope failure is; right?

2 Yes.

3 Okay. 1In fact, geologists, I guess, are more

4 interested in stuff deeper in the earth, maybe,
5 than anybody else. vYou did not offer the

6 opinion that there was a deep-seated slope

7 failure on this-prOperty, did you?

8 No. '

9 And you certainly would have offered that
10 - opinion to your client if you thought that was
11 true.

12 Yes.
13 You did not do any evaluation of any adjacent
14 lots --
15 No. _
16 -- right? And didn't make any conclusions about
17 any adjacent lots and whether‘they were

18 buildable or not buildable or had experienced

19 failure or not. |
20 A; No. We just mention in the -- in the bottom of
21 the Tetter that, you know,.our observations of
22 the -- the geologic characteristics that we

23 noted did extend beyond the boundaries of the

24 Tot and then extended to the north and south.

25 But we didn't make any -- any recommendations as
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1 to whether that was -- made it buildable or not,
2 no. .
3 Okay. And you had been told that berhaps these
4 folks were considering the lots, adjacent lots
5 on either side.
6 That's correct.
7 which is why you were telling them, hey, you
8 guys, this could be an issue you might want to
9 look into if you're going to swap lots --
10 Be cautious. Yes.
11 okay. You are currently, I think you said,
12 working part time for Ameritech Slope
13 constructors.
14 Yes.
15 Do I have the company's name right? And that's
16 a geotechnical contracting company?
17 Yes.
18 okay. Would you agree with me that repairs to
19 slope are feasible? Repairs of slopes are
20 feasible to stabilize them?
21 Yes. Depehding on the size and complexity.
22 Yes. .
23 sure. well, size and complexity might not mean
24 that it can't be fixed, it might just mean that
25 it's expensive.
GALLAGHER COURT REPORTING
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1 A It -- it may not be doable with the current

2 budget. Yes.

3 Q. Okay. Right. I understand. would you agree

4 with me that mechanical anchoring systems can be
5 appropriate ways to stabilize a slope, if in

6 fact, it is failing? |

7 A. It cén be. Yes.

8 Q. Okay.

9 A. It can be one of the methods.
10 Q. But you were not asked by The Paraggn Group or
11 Mr. Rockwell or Ms. Rockwell -- whoever the
12 Rockwells are -- to figure out whether there was
13 something that could be done on the lot to make
14 it buildable. |
15 A. No.
16 okay. And certainly if you'd beén asked to do
17 that, y'all would have either done it or help
18 . them find somebody thét was capable of doing

19 that sort of design.

20 Yes.

21 okay. And nobody ever asked -- asked anything
22 about how to make this lot buildable of you or
23 your company? »

24 No. Not to my knowledge.

25 Q. The only thing you heard about is maybe they

GALLAGHER COURT REPORTING
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May 11,2005

Larry Hutchinson
The Paragon Group
111 Trout Lilly Lanc
Sunset, SC 29685

Re:  Keowce Falls South~ Jasmine Cove Lot 31 Site Evaluation, AES Project #5270.02

Dear Mr. Hutchinson;

On May 4, 2005 a representative of Alpha Environmental Scicnecs, Inc. visited the site as referenced
abovc to cvaluate an arca on the lot that appears to have moved. Initially, it appears that the area in
question may have been cxcavated at some point in the past. But after evaluating the rest of the site,
there scems to sufficient evidence that indicates that this is a circular slope failure which appears to be
caused by the fluctuating water level of the lake. In particular, there are several sections along the
southern part of the lot that are definitely failing and sliding toward the lake.

We recommend further investigation in ordcr to properly cvaluate this situation. This investigation
would involve performing several soil borings on this property, both in the area that appears to have
failed and in the arca above the apparent failure in order Lo compare the on-site geology. If you decide to
g0 forward with this cvaluation, we would be happy lo provide a cost proposal for performing the soil
borings and evaluating the information collccted from the soil borings.

Thank you for the opportunity (o provide this information 1o you. If you have any questions w1th regard
to the situalion, plcase do not hesitate to call us at 1-800-326-0299.

Respectfully submitted;

Alpha Environmental Scicnccs, Inc.

fger D M sl

~ Roger D. Moore, P.Gi. Robert Forbes
Professionul Geologist/Division Manager Geotechnical Project Manager

aErErE—aSrsnrerraremta RO FESSION AL 1T NVIRONMENT ;\I.C(‘).\'S-L;L'l‘l:\l(.“. o

Cagoerimg Sevoees D eended i Alpli | ngineermy Sevowes, 'A ALPHA-002
Corporate Office: w.eivalphocnoronacom " Service Office:
367 Dellwood R, Building A, Post Office Box i 20 Country Plaza, 1300 E. Wade Hampton Blvd.

Waynesville, NC 28786 + (828) 452-3149 / Fax (828) 4527828 Groor, SC 296516244 o (864) K77-6670 / Fax (864) 8774633
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May 18, 2005 ,!

Mr. Larry Hutchinson
The Paragon Group
111 Trout Lilly Lane
Sunset, SC 29685

RE: Proposal for Subsurface Exploration and Geotechnical Engineering Analy#i's
Services for Jasmine Cove Lot #31 at Keowee Falls, SC AES Proposal #5061GT

Dear Mr. Hutchinson;

As requested during our recent conversation with you, Alpha Environmental Sciences, Inc. is pleased
to present the following estimated total cost proposal for providing subsurface exploration services
for the field exploration and geotechnical engineering analysis for the above referenced project. This
proposal is based on the information gathered from our on-site meeting on May 4, 2005.

" The purpose of this investigation is to determine whether or not a portion of this lot is part of a -

’

circular slope failure caused by the fluctuating water level of the lake. As part of this investigation,
we propose to perform three hollow stem auger borings to a depth in the order of 15 feet below
existing ground surface with consecutive split spoon sampling from the surface to the bottom of the
boring. Following the field investigation, the information collected from the borings will be evaluated
by a Professional Geologist to determine if this is a slope failure or not. The estimated cost of services
is as noted below: ‘ :

1 Drill rig mobilization trailer mounted rig $  450.00
2 Hollow stem auger drilling 45 ft@ § 1250 /f §  562.50
3 Site Access - moving on site ) : $  450.00
4 Field project management Engineer / Geologist 6hr@ $ 85.00 /hr §  510.00
5 Preparation of geotechnical report - Project Engineer/ Geologist 2 hr@ § 75.00 /hr §  150.00
6 Senior Professional Engineer : 2hr@ $§ 95.00 Mr $§  190.00
7 CAD Operator o 2hr@ $ 39.00 /hr § 78.00
S Engineering Secretary 2hr@ %-27.00 /hr_$ 54.00

Estimated Total $ 2,444.50

We are prepared to mobilize onto the site within five to seven work days afler authorization to.
proceed. We anticipate that drilling operations will require approximately one day and that the
report preparation will take two to three days. Therefore, for time budget purposes, the total scope of
work could require as much as 2 to 2 ¥ weeks [rom initial authorization through final report
submission. ‘

Attached to this letter, and an integral part of our proposal, are our "General Conditions of Services".
These conditions represent the current recommendations of the Association of Soil and Foundation
Engineers, the Consulting Engineers' Council, and the Geotechnical Division of the American
Society of Civil Engineers. : '

TEREANEZTAREISTE  UROFESSION AL ENVIRONMENTAL CONSULTING  mirmsy ‘
Fucivereing Seretoes Movsiad b ‘1”‘_.:_;.._., L""Si':""'r”".\' Sorstices, A ALP HA.004

Carporate Office: sty lsionviron.com Service Qffice:
367 Dellwood Rd., Building A, Post Office Boy 31 20 Countey Plaza, 1300 E. Wade IHampton Blve

Waynesville, NC 28786 ¢ (828) 452-3049 / Fay (8281 132-782 Gireer, SC 29651-6244 « (864) §77-6670 / Fax (564) §77-4633
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This letter is the agreement for our services. Your acceptance of Lthis proposal may be indicated by
signing and relurning the enclosed copy to us. We are pleascd Lo have this opportunity to offer our
services and look forward Lo working with you on Lthe project.

Respectfully submiited,

Alpha Environmental Sciences, Inc.

7 ~ : i -
/\ /L’ [ (—\, - // ‘ L
:_//GJ! e O’?C/ e ' : ‘—71'( L ? 7 é'",'-;-s-né AN

Bob Forbes James K. Connors, P.E.

Geotechnical Project Manager Senior Geotechnical Engineer
>

ACCEPTED BY:

TITLE: '

FIRM:

DATE:

ALPHA-005
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STANDARD CONDUVIONS

CONTRACT/PROFOSAL DATE: May 19, 2005
CLIEST & CONSURTANT agrev as follans:

ARTICLE 1. DEFINITIONS

L1 CILARGES ’
Charges for wirk nchiding all Lbor, suaterials, anabyses, frings Lenetin,
overhval, costs and profil. Speaific fates ste \.LIHIL" o the Schatule of Charges
attached hereto as Exinbat A

ARTICLE 2. COMPENSATION
2.1 INVOICING PROCEDURE
Unkss CONSULTANT sjumres payawent m advance as posuded below,
CLIENT will be imvoical 1 the end af the first bifling, pesiod fealamte m(\mh
unkeas uthersise natedy Gl g the commwencemant of work. at the end of cach
hilling periodd and upon of the Progeet Pagninent i full of
euch mvoicz must be recenanl by CONSULTANT sathin ten (100 days o the
dute of such mioee. CONSULTANT will add 20° ta imvorees tcenal fiom
subconsultants o coser supenisin and admmistostun evpease
12 EFFECT OF INVOICE
The wark perfonned shall be deenred appaoved and aeceptad by CLIENT as and
when submittul of Final Report unlass CLEENT objents within 15 days of v oice
dute by wotten notice specitically statmg the detnls w wineh CLIENT believes
such wosk ix incomplete or defective, and the invesse amountis) w dispute,
CLIENT shull pay undisputed amoints per this article.
23 INTEREST: SUSPENSION OF WORK
Failute of CLIENT to make fufl payment of an myoice so 1l o s reasssed by
CONSULTANT within sakl ten (10} days of the dute thewal, schjeets the
amount overdue to a delinguent sccuunt interst fate of one pereent {1501 per
month, compounded maonthly, or the highest mite slowed hy Liw, whichever ®
fass, Fuailure of CLIENT 1o submit tull paynient of an mvoice within 30 days of
the date thereof subjects this agreement and the work herein contemplitad 1
suspension or temiination 8 CONSULTANTS discretian.  CONSLLTANTS
attommeys’ fees and other cosis in collecting past <lue amounts, or i olherwise
enforciap this aggeenwent, shull be paid by CLIENT.
24 ADVANCE PAYMENT: WITHHOLDING OF WORK PRODUCT
CONSULTANT reservis the sight (o taquae paymient in adance for wok
estinuitad to be done during 4 given bilhing period, CONSULTANT, without iy
tiabilny to CLIENT, resenves the nght 1o withheld any servaces amd work
fucis herein sted pending payinent nfCO\\ULT/\NIT Where wotk
l§ performed on the reimbursable basis, hudget nusy be merciied by wetten
amendment exeeuted by both pariess o cnmplgl;. the seope of wark shown in thi
Proposal. CONSULTANT is nt abligat 10 provade services in excess of the
authorized hudget or scape of work shown a the Proposal,

ARTICLE 3. CONDITIONS OF SERVICE
3.1 SCOPE OF WORK

=2 seape of work (as shown in the IPreposal) i< an mtegisd pan of thes sgreement
and shall control CONSULTANTS obhigations to provithe <ervces and work
produets. Sarvices and work prxdutets not expresly inelided, as deteunined by
CONSULTANT, ure nat coveied by this agreement,  Such services und wabk
reducts will be provaled only upon complivnce by CLIENT with thas
agrecment,
1 2 EXISTING CONDITIONS .\\D ASSUMED RISKS
CLIENT acknowhsdges that CONSULTANT and its subeontiictons have plived
no part i the creition or existence of any hazrdous waste, poliution soutces,
nuesinee, or chemical or imbustral (Iu.pmal problenn whch nuy evist, ad that
CONSULTANT bus boen retained for the sols purpose of assisting the CLIENT
n ussexsing wny problem which ouy exist and in asasting the CLIENT in
formulating 1 semedial program, o such is within the Scope of Wtk which
CONSULTANT las med. 1t is recoemized and agieed i CONSULTANT
has assumed responsility only for making the inestwations, seports, and
recommazndations to the CLIENT incluled walun the Scope of Work,  The
respunsibility for making ony dischosures ©f acparts e any  governmental
authority o1 any other thinl party and for the tking of comaane, remadial, of
mitigatnie achion, shal) be solely that of the CLIENT.
33 SERVICES DURING CONSTRUCTION
Any subcontructor work mspectian or testing pravshad by CONSULTANT i fbr
the purpose of determining the subcantaictor’s complunes with the functional
provisions of PROJECT SPECIFICATIONS ONLY.,  Consultant m no way
guurantees or msures any ubcontractor’s work nor dasumes seponsinlity lar
nxthads or equipment ased by any subeontuctor, for jub site sufery or for amy
suhecoatractor’s comphunce with Laws and regulatony, CLIENT agaces that cach
subcoatzuctor which it zmploys will be required to assuime <wle aml camplete

.
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responsibibity for job site conditwns dugny the course of the Moject, incldmg
safety of all presans amd propenty, aml that this tespensibility shall be contingous
ad not be L to nonmil workmg hours,

34 COSTESTIMATES

Any statements of estimatal eest Suminhad by CONSULTANT are pradicted costs
amd are based on professional opiatons and judgmznt COVQULT:\NT cannot be
held seponsible for fuctyations m sctusl costs.

ARNCLE S TERMINATION O AMENDMENT OF AGREEMENT

L1 DUETO DEFALLT

This agrevnenl may b2 laemmsated by eher p.m\' upan sen |7; days written potice
shuatd the other paaty fal sulut.mlull\ v p.r"omx n accorduce \\uh this sgrevment
through no fwuh of the patty indisting the Laoninatim,

4.2 WITHOUT CALSE

Thiv agreement may be temunated by CLIENT upon st feast 14 Liys nritten rohcs
ts CONSULTANT o the event that the Praject is shandonal,

S 3TERMINATION ADJUSTMENT: PAYMENT .

I ths ageement § wnunsted teough no fult of the CONSULTANT,

P CONSULTANT shall be pad for senvices pertormsd ad costs inevrrad 1o the

tenminaton notae date, mcluding Reimbursuble Direet Expensas due, plus an
addibanal amount, not 10 eveeed 207 off churges meumed o the termuinaion notice
dale 1o cover semices 1o onderly chose the “work and preparz projaet files and
! ion, plus any additmng) direwt exg s incurral by CONSULTANT
meladmg but ngt Jimited o cancellstion feoy o charges. CONSULTANT will use
teasonable effosts to minimize such addtionad charges

44 AISUSTMENT

Adiisional  services  or  work  products i mooan ady of
CONSULTANT'S ariginal estintated budpet or lurr;\ sum fee, if .u:cq-uhlc 0
CONSULTANT, wall be providad at CLIENT'S requast upon exveution of 4 wiiiten
amendmznt f this agreement expressly refiemring (o the sume, and sizned by both
parties,

4.5 AMENDMENTS

This agecment nxsy be amand=d only by 3 wiiften msavmenl, signad by bath
CLIENT and CONSULTANT, which sapiessly refis 1o this atmeement

.\lﬂl( LE S LINHIATION OF LIABILITY, WAIVER. WARRANTY, AND

3 . N s
sl l...\IlT:\'I"lO.\' ON Llasinrmy
CONSULTANT'S llabilny 1o CLIENT, CLIENT'S s and sud

anal then agens, pnnc:p.nl; emplayees, consuliants, sucesssors and dssigns, und to
all other thind punics, which may arise from ar be due direrly or indirectly 1o the
negligent aets, enors and-or omissians of CONSULTANT, its ugznts, empln\e-s or
sttheontisetons shull not eXceatt SSIVGHID o the fotal contruct umount whichever is
fess aml <hdll be liminst 10 dircel damages. All other damages such as loss of use,
profits, .nnlu.qmul profirs, aml fike losses are consequential dumages for which
CONSULTANT ik not liable, CLIENT shall e written adtice to CONSULTANT
af any clim of neglgent ast, enor or omission wilthin one (1} year ufier the
campletian of the work performed hy CONSULTANT.  Fuilwe to give notice as
herein teuued stall constitute 3 waiter of suid cliim by CLIENT.

5.2 WARRANTY .

The only waranty or puatinice made by CONSULTANT in connection with the
services perfimmed under this agreemant is that the Scope of Servicss will be
performal with jesonuble cie. CLIENT recogmzes fhist the state of practice,
panticularly with sespect 10 hazndous substances conditions, 15 changing aud
evolh g, CLIENT agrees that the Scope of Work rpresents an agreed upon Iavel of
mquity, investiganon sl or work, and theie is no gitantee or wamanty that uny of
allenv lorefitend peoblems with the suh;xl property will be revealed und or
conected by such Scope of Wk, CLIENT acknow ledues hut ihe Scope of Work
fepresents 2t baluiee by CLIENT of the cost of work agnnst the Ikely information
atd o results 10 be achieved by such work, and that CONSULTANT cannor tike
vespansillity for any mutter not covered by the Scope of Work, When the findings
amd recommendations of CONSULTANT are bieed on wfonnation :upplml by
CLIENT or uthers, CONSULTANT shall not be luble for any insccuracies in such
mtarmation,  No other wantanry, CXpres o implicd, including without Timitatson
wirranties of merchantdility und fitness for o particular purpose, is mude or
micndiad by provding cunsulnny services ar by fumishing ueal or written reports of
the fimtings made,

SXINDEMNITY

CLIENT understands that i seekmg the professeonst services uf(O\SULTA.\'T
chant muay be requesting CONSULTANT to underake for
CLIENT'S benefit nvolving the presence or potential presence of bazanlous, toxse
or pollutie swbstinees, Therefore, CLIENT agrees 16 defemt, ndemnify, and hold
harmibens CONSULTANT, s principals, employess, agents, ¢ successors
amd assogns ony any amd o) danwages, habduies, chu-\s danands, costs and other
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expenses of uny Lind fingluding attomey's foesy arising out of the Project, many
manner, meluding wobewt bmoation these arsing from propeeey. damage
tmoludine without  hnataton  environmental  clanupt oz peraonal myu
wepting thove urtang solel: ot of the wiliful pusconduct ot
neghyence of CONSULTANT, sis azents, entplayees of suhientracies i the
performance of verswes umdsr thy dgreentant .
.l CONFIDENTIAL INFOIMATION
CONSULTANT unduatands that it may be granted wceess o cetlain Confidentisl
Informativon {4s heremalter defined) of CLIENT m the counse of perfnnung
services hacumler. The tenn Confidentut Mnforasation as used harein means all
1ecords amd infosmation wih respect (o CLIENT and or the subject prupenty
under investigaton thal is stated in wrtmg o CONSULTANT 1o be confidentrat
CONSULTANT agrees 10 bokl i siristest confilencs, and net to discluse or to
permit disclosuie 10 any peason or enity othr than CLIENT, nor muks any
unauthonzal uwe of, any Confidential Information, without the prior wistien
cons=m of CLIENT.
62 APPLICARILITY
The confidentiality obligstions w Subsaction 6.0 shall ot apply 10 1l extem dat
disclosure 1y necessaty mo connection with (33 the  parfurmance by
CONSULTANT, i3 agents amd subcontiaciory of swenviees heteunder: (o
compliance with sny et onler ar other governmental duective; 1if) eamphance
with professionsl standards of conduct for the presenvation of public wafy.
heutth and wellase, and (iv) protection of CONSULTANT against cliums br
lisbilities arising fiom pevfarmance of services under this agreement,
6.3 REVORTS .
{n connectiun with the performance of the Propxt. CONSULTANT may dehver
to CLIENT one or mone tcports or other written disumients efiacting serices
providal al the results of the Project.  All repotts and written documents
delivered to CLIENT are instruments seflocting the senices provided by
CONSULTANT pursuant to this agreement aixd e made awuilible tor
CLIENT'S use subject 10 the limitations of this agieement,  Such reports aml
other documents provided by CONSULTANT tn CLIENT pursuant: ta ihis
sgreement arg provitkal for the exclusive use of CLIENT and CLIENT'S agents
and employees for the subpct propenty and are not 1o he used or selied upon in
cannection with other projects,  All reporty, writlen documents, original date
watharad by CONSULTANT and werk papers producal by CONSULTANT m
the petfurnunee of the Projoct shall be umad oser 1o CLIENT upon request.
Should CLIENT muke uny such seports or other watten materul mvuilahle w
uthers or tequent that CONSULTANT addiess or forvand copies of such to
uthers, then CONSULTANT'S cbligation with 1=gad tu such seporis and ather
materils shall be 16 CLIENT only and limitad to the provisions of ilus
agreoment,  Such secipiznis and ifdrsssoss (on sdhltessos 18 a third party which
recgives @ repon prepared for CLIENT but at CLIENT'S request such repait i
addressed to the hisd pasty) recerving copies of nepol 1 other nwaterials <hall
as thind partics 10 1his agicenient have ne recourse or busis for clim agamst
CONSULTANT and agice to ook solely to CLIENT as provider of th teprty
and other malerials, - CLIENT shall mdeawuly and  hol  hatmkess
CONSULTANT, its principals, agents, and attemeys” fees arisig Eom any tind
party’s use ar reliance un such seports and other msterials whn such use o
reliance is with CLIENTS knowkndge.
6.4 TERM OF CONFIDENTIALITY OBLIGA HIONS
The confmlentislity obligations set forth m this section Sull sunne the
ination or e¥f of this azr

ARTICLE RAL PROVISIONS

7.0 APPLICABLE 1AW

This agreemant shall be interpreted amd enforead decordmng to the lawy of the
Stuts of North Carolais unless agrewd othenvise.

7.2 PRECEDENCE OF CONRITIONS .

Shoull uny confhict exist hetween the termas hetewn and the form of any purchuse
order or confirmution, the terms heteo! shall mesail in the absence of
CONSULTANT'S express wiitten sgreemant to the contzary.

73 ASSIGNMENT

Neithsr CLIENT nor CONSULTANT shal) acagn a¢ interest in this sgoement
without the wastten conwent of the other.

7.4 USE OF PROJECT DOCUNMENTS

All iracings, sunsey notes, computer progrns, wnd other viiginal docunents we
msnuments of setvice and shall not be uwad on other projects without
CONSULTANT'S prior wrilien consenl, howeset, if used, such use shall he at
CLIENT'S soke tisk.  Na documents may be abivied o1 modified except hy
CONSULTANT.

7.5 FORCE MMEURE

Any delay o1 defuult 1 the pertormunce of any obligatin of CONSULTANT
under this agreemient resuding from any causels) bevond CONSULTANT'S
reasonable cuntiol, slall not be deemed a bcach of ths agreement.  The
accunence of any such event shall suspend the vbliganons of CONSULTANT .
long as performance is delavad or presentad thachy, and the Res due hereumla
stall be equitahly adpustad.

Page 2 0f2
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7.6 MERGER: WAIVER: SLRVIVAL

Except as 821 fosth in Astiele 4.5 above, tlus sgoement constifuts the entire anld
mieprdted  agroement batwoen the parties hacto and supasals ol priy
Aegatialiang, repioscniations, and of agreements, writtan of ol Onz o mare
waivers of any (2, condinon ot othe provasien of this aacement by either pany
slafl not be censinted s o waiver of 9 subsequeznt breuch of the <ime o any other
mptisions. Any provisien bewol which is fepally devmad vond ot pneaforceable
Bl net void this eatire srcetnent ad all remainting prostsons sball sunise amd he
enforceablke,

7.7 SERVICES BY CLIENT

CLIENT will provide access to the site or work, obtam all permits ad prowidde alb
tepal services in comechion with e Progees tf anyd unless specitically inclutal m
the Seope of Wark, CLIENT shall pay the: costs of choeking amd inspection fees,
eommng application fevs, soil enyincering fews, testag fees, sutveviny fees, pernuts,
hand premiums. aad all other elarges not speaitically emvered by the teams of this
AgreemanL

78 RECORDS ACCESS .

CLIENT shall provide CONSULTANT, ity agents and subcentischs 9dcess o
reeids rewnding the site of work 0 the extent awessary o pafonn
CONSULTANT S obligmtions hereunder. 1f ang offociie investisaions are requmsd,
CLIENT shall proside aceess fighty as necessary, ITCLIENT n not the owner of the
site  question, it iv the CLIENT'S responsibility to sceme the requited scoess
sights from the site awnei(s).

79 SAMPLES
Unlzss otherwise roquestad, test specttisens o1 samiples will be dispoxnd of
i fistely upan plotion of st and anibvas,  Upon wnen requast,

CONSULTANT will setwin samplen for o mutadly acceptable storege charpe and
perad of ime,  In the event that sampks, contam 01 may contsin hazadons
materiils, CONSULTANT shall, afiec camplketion of testng and & CLIENT'S
expense, teum such sonples 10 CLIENT o recogmzes and wrees that
CONSULTANT 15 acting «s » Batlee snd a1 oo time assumes titke 1o sind sanplss or
w respansible for arnaging disposal of uny substance,

7.10 PROJECT SITE

CLIENT recognizes that the parfsmunce of the senvices inchided in this sgreement
may cxuse alieration or danvige to the Project site, CLIENT acoepts the fact that this
15 anhetent in the nork and will nut ook 10 CONSULTANT fiw reimburcement m
hokd CONSULTANT luble ar responsiblke far any such alieratwn or danoga.
Sampling focations will be tepatrad (o an intict state. Should CLIENT not bs evner
of thre property, then CLIENT agtews 10 notify the owner of the afurementisner)
pesssibifity of unavoidable alteration amd Lsmages,

AEPTEN ENVEREOINNIE S AL SE TN S 1N
!
N . .
By: (? €02 L-\B’\'\\,&a'ruj Cz
- 7
QD

Peinl Nanw: Rucer D Moore, £.C.

Titler Professional Genlowist'Divition Nanager

. v
[C7 dayof \)\1-\0 J . 0 09

Laceuted this

CLHEN

By:

eint N

Tiths

Exccuted this day of <20
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Junc 2’ 2005 . ‘ TR0 b g e et ok s g e v
. PLAINTIFF'S - - -

Mr. Larry Hutchinson : ' - EXHIBIT. o
The Paragon Group : ; !«{ai’fi'*li P
111 Trout Lilly Lane EN [5 ~

Sunset, SC 29683

RE: Evaluation of Subsurface Conditions at the Keowee Falls South - Jasmine Cove - Lot 31
AES Project # 5270.02

Dear Mr. Hutchinson:

In accordance with your request, Alpha Environmental Sciences, Inc has visited the praject site, with an initial visit on
May 4, 2005. During this visit we performed a walkover and examination of the site, Alpha proposed to return to
the site with a small trailer mounted drill g and perform subsurface borings to examine the conditions in the
subsurface soils. Our return visit was performed on May 25, 2005 to perform the borings and the Senior Professional
Geologist from Alpha Environmental Sciences, Inc also visited the site at this time. Based on our observations and on
the subsurface conditions as determined in two shallow hollow stem auger borings performed at the site, it is our
opinion that the major change in elevation between the upper and lower portions at the lot was caused by a slope
failure. The slope failurc appears to extend beyond the boundaries of the lot in both the north and south directions.
The failure appears to have been associated with the impoundment of Lake Keowee. The raising of the general water
table clevation caused by the impoundment of the lake appears to have saturated a fine grained weak zone within the
residual soils and partially weathered rock along this portion of the shorcline. The actual movemeat appears to have
occurred several years ago as evidenced by the covering of the failed slope and the other associated areas of
movement with organic matter, leaves, brush, etc. Other evidence for the time period of movement is shown by the
growth angle of the larger trees on the lot (see the attached photos). The larger trees show evidence that they
originally started growth in a generally vertical direction, were then tilted by the slope failure and then corrected their
growth back to vertical. In addition, small portions of the failurc are breaking off close to the waters edge and
gradually falling and failing into the lake. Large pieces of relatively competent bedrock can be noted along the
shoreline where the residual soils have been washed away, but the resistant rock remains.

Additional evidence of the slope failure and the conditions in the subsurface were identified by our soil boring B-2
performed in the lower portion of the lot. In B-2 a zone from approximatcely three to five feet below existing site grade
showed very loose, soft conditions, with the augers encountering no resistance. At this depth there appears to be a
zone of failure in which movement occurred. Other evidence of the both lateral and downward movement of the
mass of soil and rock toward the lake was noted during our field examination of lot 31 and the lots on the north and
south sides consisting of numerous lincar crevices and small pits. These lincar features were observed running parallel
to the cxposed failure scarp. In some cases the pits and crevices have filled in with detritus and organic matter,
however; several were noted to the north extending to as much as three to five feet in depth.

Based on our findings, we strongly recommend that the building lot not be utilized for residential construction. A
strong potential exists that further movement may occur along the original slope failure plane. It is possible that
fluctuations in water level or infiltration of heavy rainfall similar to the hurricanes of the recent past may induce
further movement along the failure plane. We would strongly urge that no construction be performed on this
particular lot and perhaps both the lots to the north and south, however; further evaluation would be necessary for
the adjoining lots to determine if stable soils are available in these arcas. .

masreremrrmasessersezaaead PROFESSIONAL ENVIRONMENTAL CONSULTING =
. Enginecting Services Provided by Alpha Engineering Services, PA
www. alphaenviton, vom : ALPHA-015
307 Detbvoood R, Blda AL Tost Ofiiee Buos 3 : 20 Country Plaza, 13001 Wade Hampton B, ]
Wadpest e, NC NSO (S2X) 3204030 - P INDRPES 2SS Career, SO 2005|2000 8 RN NTTr T | oy (N6 NTT. e
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. Please find attached the boring logs for the two borings performed on the property and photographs taken during our -
evaluation of the lot. Should you have any questions with regard 1o the information contained in this letter or require
any additional information please do not hesitate to contact us.

Respectfully submitted,

Alpha Environmental Sciences, fnc.

AEAYA Bogen . Magre

Bob Forbes : Roger D. Moore, PG
Geotechnical Project Manager ' Professional Geologist/Division Manager

ALPHA-016

400



DOUGLAS CHAPPELL _

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2011-CP-23-5300

JACK R. HARRELL, JR. and

TINA W. HARRELL,
Plaintiffs,
VS. .

KEOWEE FALLS INVESTMENT GROUP, LLC,

THE CLIFFS COMMUNITIES, LLC andv S&ME, INC.,
Defendants. '

DEPOSITION OF DOUGLAS CHAPPELL

DATE TAKEN: Tuesday, December 18,_2012
TIME BEGAN: 9:05 a.m. |
TIME ENDED: 10:32 a.m.

LOCATION: Covington, Patrick, Hagins,

Stern & Lewis
211 Pettigru Street
Greenville, South Carolina 29601

REPORTED BY: TARI B. KRAMER, RMR, CRR
GALLAGHER COURT REPORTING
864-234-5744

GALLAGHER COURT REPORTING -
B64-234-5744 gcr@charter.net .
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DOUGLAS CHAPPELL

1 Austin view in North carolina, which is a
2 simi1ar'project‘invo1ving some condos. But that
3 was more on the tail end of it, wasn't as
4 directly involved. I managed the project and
5 budgeted the project on the Blue Ridge Parkway.
6 Now how about micropiles? |
7 Micropiles, ;'ve been invo]ved in dozens of'
8 those. A project called ABB in North carolina.
9 It's a large manufacturing tower. Boeing,
10 Michelin, any number of industrial plants. I
11 recently completed a project on Lake Keowee that
12 ihvolved both ground anchors and micropﬁ1es for
13 stabilization of some ground movement .
14 Q. who are you doing that for?
15 A, we did it for somé homeowners there.
16 Q. In The Cliffs?
17 A, No. In Keowee Key.
18 Q. what were the names of the - homeowners?
19 A. Roger and Juanita Keranen.
20 Q. How do you spell that last name?
21 A, K-e-r-a-n-e-n. |
22 Q. what sort of problem had they had with their
23 house?
24 A, They had noticed some movement of the walls
25 | separating, settlement, doors not opening,
GALLAGHER COURT REPORTING
864-234-5744 . gcr@charter.net
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DOUGLAS CHAPPELL ,

1 windows not opening. And the house adjacent to
2 it was torn down because of some similar issues.
3 Do you recall the lot number for that?
4 I do not recall the lot number, but I do know
5 the address.
6 Thank you.
7 It's 624 North Flagship Drive.
8 . Do you recall what sort of problems were
9 diagnosed with their lot? |
10 A. Do you mean relative to the Tot itself or the
1 house?
12 The lot.
13 Okay. Inclinometers were installed and soil
14 test borings were done. The inclinometers
15 indicated movement over a period of six months
16 to a year that they were read. The movement
17 didn't subside. It was very slow. Nothing
18 catastrophic, but progressive.
19 aq. Do you recall what the slope was for that lot?
20 A, It was approximately three to one.
21 Q. what type of soil did they héve at that lot?
22 A, Residual soils. Silty sand, sandy silts.
23 Fairly good shear strengths. Standard materials
24 in the area. \
25 Q. When did you complete work on this project?
* GALLAGHER COURT REPORTING
864-234-5744 : ger@charter.net
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DOUGLAS CHAPPELL

1 A. we completed the actual construction phase in
2 June, I believe.
3 Q. This year?
4 Yes. And we are finishing up -- we will be
5 finishihg up 1andscapiﬁg out there, probably
6 within the next month.
7 Q. And did you work with anyone else on this
8 project? |
9 A. You mean --
10 Supplier, subcontractors?
11 A. well, we had suppliers that supplied us
12 material, obvious1y, to use. We did have an
13 " outside company assist us with the design so
14 that we would have two sets of eyes looking at
15 the solution we proposed.
16 Q. And who was that company?
17  A. Dan Brown and Associates.
18 Q. wWhere are they based? '
19 A. Kind of all over the country. You could
20 probably say Auburh, Alabama. But they're a
21 consortium of professors and professionals that
22 kind of work out of their homes. |
23 Q. Did you come to know them through-your time down
24 at Birmingham?
25 A, No. Came to know them through different trade
GALLAGHER COURT REPORTING '

864-234-5744 i gcr@charter.net
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DOUGLAS CHAPPELL

14

1 indicate large scale movement of a slope at a

2 great depth. When I hear the term slope

3 failure, it indicates to me, large-scale

4 catastrophic-type movement.

5 And you said, To me. Would that also be an

6 industry definition?

7 There are a variety of industry definitions. It
8 would be wording that would be used 1in

9 geotechnical réports. Generally, the wording
10 should indicate the severity of the movement.
11 And how severe is the movement that you observed
12 on lot 317
13 Based on past inclinometer readings, those
14 inclinometer readings, if accurate, suggest that
15 it was possible that fairly small, relatively
16 slow movement may have taken place 1in-the past.
17 what inclinometer readings'Have you reviewed in
18 preparing for this depositfon?

19 I have reviewed the Bunnell-Lammons inclinometer
20 readings from, I guess, a couple of years ago.
21 Have you reviewed any taken by S&ME?

22 I have not.

23 (Exhibit No. 1 marked: Attached.)

24 Mr. Chappell, because this is your first

25 deposition, I want to explain how exhibits work.

GALLAGHER COURT REPORTING :
864-234-5744 gcer@charter.net
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DOUGLAS CHAPPELL

15

1 what you have in front of you is an exhibit we
2 made part of the transcript of this deposition.
3 I'm gofng to go over that with you and ask you
4 some questions about that. And then when I'm

5 finished, you need to leave that with the court
6 reporter.

7 Uh-huh.

8 I've had, in the past; some withesses try to

9 take exhibits with them, so I want to make sure
10 that doesn't happen --

11 I got plenty of copies back at the office.
12 -- otherwise, she's going to be yelling at me
13 and I don't need that --
14 You're welcome to it.
15 ‘A1l right. I'm looking at your.proposa1 I see
16 you prepared on December 1l4th, 2012. And I'm
S 17 looking under the section marked Project

18 information and site conditions. Do you see
19 what I'm referring to?
20 Yes.
21 And I'm going to start with the paragraph that
22 comes right underneath the section with the

23 bullet points.

24 Uh-huh. '

25 okay. And I see it has here, WEC performed a

GAHAGHERCOURTREPOR&NG
864-234-5744 ‘ gcr@charter.net
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DOUGLAS CHAPPELL

16
1 stability analysis based on the data provided
2 using back analysis techniques and an assumed
. 3 factor of safety of one for the existing sTope.
4 what data -- I see here at the top, you're
©5 provided with soil test borings prepared by BLE.
6 Do you recall the date of those soil test
7 borings? |
8 A. I do not recall the exact date.
9 Do you recall the year?
10 It's probably a couple of years ago. They were
11 ‘taken at the same time-as the inclinometers.
12 So 20107
13 Yes. ,
14 q. And you Tooked at soil test borings prepared by
15 S&ME?
16 A. Yes, ma'am.
17 Q. And what would have been the date for those?
18 A. That was probably this summer or fall.
19 Q. And you have Laboratory data prepared by S&ME.
20 what was that?
21 A That was shear strength testing, grain size
22 analysis and hydraulic conductivity.
23 Q. And you looked at a site survey pfepared by
24 Freeland and Associates. Wwhat would have been
25 the date of that*site survey?
GALLAGHER COURT REPORTING
864-234-5744 gcr@charter.net
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DOUGLAS CHAPPELL

17
1 Again, probably mid to late summer -- early fall
2 of this year.
3 would you have looked at anything from Freeland
4 and Associates dated for December of this year?
5 It's possible. I don't know. I didn't Took at
6 the dates on the documents I was provided.
7 And I believe you testified earlier, that your
8 inclinometer data from BLE was dated from 2010.
9 It was probably a couple of years ago, yes.
10 Now, what are the back analysis techniques that
11 you refer to?
12 Typically -- you know, what we look at is -- you
13 know, if —- we ran a hand analysis, based on a
14 safety factor of one, to find the soil
15 parameters that could result in instability.
16 And we also ran a GeoStudio analysis, which is a
17 boundary element, slope stability, ,analysis to do
18 the same thing; to find the soil parameters that
19 could potentially result in instability.
20 I notice up here at the top of your proposal
21 where it says: Subject. You have, Lot 31. is
22 that the only Tot you Tlooked at in preparation
23 of this report? |
24 well, there's a separate proposal -- for the
25 preparation of this? Yes.
: , GAHAGQERCOURTREPORHNG
864-234-5744 gcr@charter.net
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DOUGLAS CHAPPELL

18
1 Did you look at any other Tots?
2 we did do an assessment of the adjacent lot --
3 32, I guess. ‘
4 Q. And you have there, at the end of that
5 paragraph, and you said, Construction costs are
6 based on our past experience with similar
7 projects, the vicinity of the project.
8 Satellite Keowee. I presume that would -- the
9 project you just described, the Keranen project?
10 A. 624 Flagship Drive. Yes.
11 And any others?
12 we have not done any other projeéts in that
13 area.
14 Q. Have you prepared proposals?
15 A. We prepared a proposal on one other site.
16 Q. what was that site?
17  A. That was also in Keowee Key. There was no
18 evidence of ongoing or current ground movement
19 or anything. And nothing was done in thé end.
20 Q. Do you-recall what the location of that was? .
21 - A. I don't recall the address of it.. No.
22 Q. Wwas it close to the Keranens? _ ,
23 A, Yes. It was south of Tot 31. well south, along
24 the lake.
25 Q. And under Proposed scope of ‘services, you say
GALLAGHER COURT REPORTING

864-234-5744 gcr@charter.net
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DOUGLAS CHAPPELL

\ ‘ 19

1 you propose to install a composite system,

2 micropiles and tieback anchors for slope

3 stability. So what will the micropiles do?

4 If the shear strength parameters are as

5 indicated in the back ana1ysis -- which, we have
6 to assume those parameters, because ff we use

7 the parameters that are real from the lab data

8 we get, then there are no issues. SO if the

9 shear strength parameters are what we assume in
10 our back analysis, the micropiles react against
11 each other and against a grade beam above to
12 introduce an uphill force to the slope.
13 And what would the tieback anchors accomplish?
14 The tieback anchors supplement the micropiles in
15 introducing that uphill force.
16 So how do you determine where to place the
17 micropiles? _
18 Do you mean relative to the house or relative to
19 each other?
20 rRelative to the house. 4
21 Typically, on this pafticu1ar project, we went
22 some distance between the house and the lake

23 shore and installed this system. which, it's a
24 grade beam that goes across in front of the

25 house and back up. It protects the house from

GAuAGHERcoukrREPORnNG '
864-234-5744 gcr@charter.net
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DOUGLAS CHAPPELL

20

1 any sort of movement or anything like that.

2 It's based on the footprint of the home. But it
3 will be between the home and- the lake.

4 Q. And when you say footprint of the home; were you
5 provided a document giving the dimensions of the
6 footprint and the location on the lot? |

7 A. of lot 317

8 Q. Yes.

9 A. Yes.

10 q. And who provided that?

11 A. well, it was provided by Stephanie Burton. It
12 was prepared by Freeland.

13 Q. And on the second page, you said, It's important
14 to note that some trees may have to be cut to-
15 allow for installation of the concrete grade

16 beam. About how many trees do you think would
17 have to be cut? ’

18 A. I have no idea. I would have to actually Took
19 at the Tot. It could be none. we would attempt
20 to position it in a Tocation that would cause

21 minima]ldisturbance to trees.

22 Q. And in the exclusions, you have WEC is not

23 included of the following in our proposal.
24 Performance and payment bond. If you were to
25. actually perform this work, would you provide a

GALLAGHER COURT REPORTING o
864-234-5744 gcr@charter.net

411




DOUGLAS CHAPPELL

21
1 performance and payment bond?
2 A, we typically don't provide performance and
3 payment bonds on residential work of this
4 " pature.
5 Q. And I notice here on the third page, when you
6 get to the price and payment provisions, I
7 understand that your estimated fee be $608,700.
8 Uh-huh.
9 po you think that's an over estimate or an under
10 estimate? |
11  A. T think it's .about where it probably needs to
12 be. The actual final fee, we wou1dﬁ't know
13 exactly until you do final design, but it's a
14 pretty accurate estimate. I didn't try to
15 undershoot it, I didn't try to overshoot it.
16 Q. and did you visit Tot 31 when you. prepared this
17 estimate in front of you?v
18 ~A. You mean, have I been to lot 317
19 Q. Yes. '
20 A. Yes. I've been to lot 31.
21 Q. And when were you at lot 317 )
22 A. That's probably been two years ago.
23 Q. But not since?
24 A, NOo.
25- Q. would you have also visited lot 32 about two
T GALLAGHER COURT REPORTING )
864-234-5744 gcr@charter.net
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DOUGLAS CHAPPELL

22
1 years ago?
2 A, Yes.
3 Q. You can give that back to the court reporter,
4 please.
5 In preparing your estimate, your proposal, did
6 you review any data concerning other lots in the
7 Jasmine Cove area?
8 A. wWe did review borings that took place on lot 32.
9 Q. But just 31 and 327
10 A. Yes.
11 q. Have you been informed about concerns in the
12 past concerning staBi]ity of the Jasmine Cove
13 cul-de-sac?
14 A. No.
15 Q. Are you, at this time, continuing to do testing
16. and discovery on lot 317
17 A, No.
18 Do you intend to prepare a report on lot 31 or
19 32 in the future?
20 A. The only documents fhat'wou1d be prepared in the
21 future would be design documents, were we to be
22 -given a construction‘contract,
23 (Exhibit No. 2 marked: Attached.)
24 Q. wWhat you have in front of you, Mr. Chappell, is
25 a Nove%ber 22nd, 2010 email sent from you to Don
GALLAGHER COURT REPORTING
864-234-5744 : gcr@charter.net
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1 something 1ike this, it doesn't behoove us to
2 spend weeks and weeks doing ana1ysi§, because
3 we -- we're not getting -- we're not paid to do
4 analysis.
5 So if we're producing a cursory estimate, we
6 might spend a day or two looking at an estimate
7 instead of a week or two Tooking at an
8 estimate.
9 But now your recommendation in your December
10 14th, 2012 appears to be both pattern ground
11 anchors and micropiles. Am I understanding that
12 cdéfect]y?
13 ‘That's a composite system of the two.
14 so why would you now recommend both?
15 Because given more time to analyze things in the
16 computer,’this Tooks 1ike the more effective and
17 cost -- the more technically effective and cost
18 effective solution. It takes the better part of
19 both options. '
20 So in 2010, your recommendation to Mr.- Nickell
21 was that either pattern ground anchors or
22 micropiles need to be installed in lots 32, 31,
23 and 30; is that correct?
24 That was based on inclinometers and the
25 assumption that all three would need to be
GALLAGHER COURT REPORTING
864-234-5744 ' gcr@charter.net
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-1 ‘repaired.

2 Q. So let's say if we go ahead and go with your

3 proposal for lot 31, and these are installed on

4 lot 31, but are not installed on Tot 30. CcCould

5 there potentially develop problems for lot 31

6 because no work was done on Tlot 307

7 MS. MCMILLAN:

8 Objection to the form.

9 MS. WRIGHT:
10 You may answer.
11 A, It is very unlikely. The repair is designed in
12 such a way to isolate the repaired Tots from
13 adj;cent Tots.
14 EXAMINATION RESUMED BY MS. WRIGHT:
15 Q. And how do you accomplish that?
16 A. We build the grade beam in and the pattern
17 ground anchor straight across the front of the
18 house. Then at the ends, the grade beam is
19 angled up slope to produce a cutting edge that
20 isolates it from adjacent properties.
21 Q. You can give that back to the court reporter.
22 And before I mark this, Mr. chappell, I came
23 -across this. Are these pictures that you or
24 wurster would have prepared for Mr. Nickell back
25 in 20107

éAuAGHERCOURTREPORHNG
864-234-5744 gcr@charter.net
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1 And I take it the last picture would be the
2 same, as well?
3 ‘Yes.
4 And then turning to our next page, which has
5 Batés number MGC00599, did you prepare this
6 diagram?
7 - I did not prepare this diagraml This diagram
8 was prepared by the Federal Highway
9 " Administration.
10 And would any work in the proposal that you put
11 together on December 14th, 2012, would that
12 involve the installation of a cap beam similar
13 to what we see in this diagram?
14 yYes.
15 And whereabouts would that cap beam go?
16 That cap beam would be located between the home
17 and the lake shore and would be bgried.
18 And how do you determine the critical slip
19 surface?
20 That is done through computer analysis.
21 Have you prepared that yet, as part of your
22 . proposal?
23 I'm not quite sure what you're asking there.
24 when you were putting together your proposal for
25 December 14th, 2012, did you determine the
GALLAGHER COURT REPORTING
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1 critical slope surface?
2 We have to assume a slip surface in order to do
3 ‘the analysis behind the proposal. '
4 But you haven't been able to actually locate
5 that?
6 We assume a slip surface. I haven't dug into
7 the ground and Tooked for it.
8 Okay. . Then turning to the next page, which has
9 a Bates number MGC00598, did you prepare this
10 diagram?
11 Yes.
12 And what is this designed to show?
13 This is a theoretical slope stability model of
14 the property, based on assumed soil parameters
15 that would have back calculated into a factor of
16 safety over one.
17 So you're saying Of the property. Are you
18 referring to lot 317 J
19 This would have been a generalized section of,
20 basically, all three lots.
21 Then going to the next page, the Bates number is
22 hidden under the staple, but it's MGC00597.
23 Uh-huh.
24 Did you prepare this diagram?
25 I did not.
’ GALLAGHER COURT REPORTING
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1 Tooked at before. Do you agree?
2 A No. This is a -- this is a slope stability
3 model. This differs from the other one, in that
4 ‘this shows using pattern ground anchors instead
5 of using micropiles. But other than that, it is
6 the same model.
7 Q. And then we turn to the next page, which has the
8 Bates number MGC00595.
9 A. Uh-huh.
10 . Micropile installation. Where was that taking
11 place?
12 A, This is at a Department of Transportation bridge
13 in western North Carolina.
14 Q. so about how much disturbance would the
15 Harrells, on.1ot 31, have to face with the
16 .installation of micropiles and tiebacks?
17 A, puring construction, it's about the same level
18 of disturbance as any other construction would
19 create. Then when it's done, it's restored to
20 approximately what's there.. |
21 About how long would that take?
22 You'd probably take somewhere between three
23 months and six months, from start to finish of
24 the scope.
25 Q. You can return that to the court reporter.
» GAUAGHERCOURTREPOKHNGT
864-234-5744 gcr@charter.net

418




DOUGLAS CHAPPELL

36

1 Now, when you prepared your proposal for

2 December 14, 2012, did you take into account

3 that the assumed slope failure could extend to
4 other Tots adjacent to lot 317

5 A.. VYes.

6 Q. And did that -- does your proposal take that

7 into consideration?-

8 A. Yes.

9 How so?

10 . Again, we -- in order to secure the individual
11 house pads, we turn the ends of the repair up
12 slope to-isolate the individual pads.

13 MS. WRIGHT:

14 I have no further questions. I'm going to turn
15 this over to thé other attorneys who may have
16 some questions for you.

17  EXAMINATION BY MR. DUDLEY:

18 Q. Chappell?

19 A. Yes.

20 Q. I-want to make sure IApronounce that right. I'm
21 Tom Dudley. I represent the McCarthys. They
22 own lot 32.

23 A Nice to meet you too.

24 Q. I'Tl try to make this as quick as I can. with
25 .regards to this 1astAstatement you said, in the

GALLAGHER COURT REPORTING
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1 proposal that you have generated for -- iin

2 December of 2012, for lots 31 and 32, you

3 presented -- you generated two different

4 proposals; correct?

5 Yes.

6 And you've isolated -- in tHe-design parameters

7 that you've done -- and that's preliminary so

8 far; right?

9 Yes.
10 what other information or -- let me ask you
11 this. Have you requested additional information
12 to further refine these proposals?
13 We have enpugh information. The proposal is
14 about as refined as the proposal would get. Say
15 the work were done, a contract would be 1issued
16 for the design. Then the design is done -- and
17 a full design, to get it as economical and
18 efficient as you can, might take three or four
19 weeks and a lot of ana1ysi§. Then that design
20 would be done and the price would be adjusted

21 according to that design. cCould go down, could
22 -go up a little. 1In the past, we typically have
23 seen them go down.

24 MR. DUDLEY:

25~ I marked up mine, Stebhanie, the one you gave me

GALLAGHER COURT REPORTING
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1 yesterday for lot 32. Do you have a clean copy?
2 MS. BURTON: |
3 . No.
4 MR. DUDLEY:
5 - Do you have a clean copy?
6 MS. MCMILLAN:
7 I have a clean copy that we could copy.
8 (Discussion held off the record.)
9 (Exhibit No. 4 marked: Attached.)
10 EXAMINATION RESUMED BY MR. DUDLEY:
11 Q. Mr. Chappell, I was showing you what's been
12 ’Amarked as Plaintiff's Exhibit No. 4. Can you
13 identify that as the proposé1 you did for slope
14 stabilization, for lot 32, Keowee Falls south?
15 A. Uh-huh.
16 Q. You need to say yes, 'cause --
17 A, Yes. .
18 Q. A sfring of MM's doesn't really translate very‘,
19 well.
20 A1Tl right. Now, as I understood, there was some
21 additional -- you would take .this proposal,
22 there's some additional information you would
23 need to refine your proposal.
24 A, Not additional information I would need. 1It's
25 additional analysis we would have to do.
GALLAGHER COURT REPORTING
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1 And so if we add ten pefcent to the number, you
2 think that's probably going to be about the
‘ 3 number.—— |
4 That's going to be your ceiling.
5 A1l right. So let's -- I want to just walk you
6 through this proposal. And again, kind of where
7 I started off on this, is that this design for
8 lot 32 -- and it -- there's no house on it.
9 This poses the theoretical building pad where it
10 might be placed.
11 Yes.
12 And the way youfve designed the repair for lot
13 32 is for it to -- at the ends -- it would stand
14 alone. It's a stand-alone design. '
15 Yes. ‘
16 and it's -- because a slope -- geological
17 conditions don't respect property lines, do
18 they?
19 Right.
20 And as an engineer, you have to account for
21 that, that I need to -- if I'm going to make a
22 repair for this lot, I've got to account for
23 adjacent lots and what those conditions are.
24 Yes. ’
25 Now, back in 2010, the proposal -- the cursory
GALLAGHER COURT REPORTING ' :
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1 phenomenon.
2 And the Keowee project that you worked on for
3 the hoheowner, you considered that just ;,s1ope
4 movemenf?
5 I would consider that -- in order to describe it
6 to someone, I would say you have some slow slope
7 movement going on.
8 And for that Keowee project, that's what you
9 define as slope movement? B
10 Yes.
11 And you suggested a repair to the tune of about
12 $300,0007? | .
13 $400,000 with the potential for only spending
14 three. |
15 Did the Keowee project include both micropiles
16 and tieback anchors?
17 Yes.
18 Can you pull out your November the 8th email to
19 Don Nickell. "
20 Yes.
21 This -- and I'11 tell you, this appears to be
22 the first contact you had with mr. Nickell about
23 the Jasmine Cove -- the Jasmine Point area.
24 Uh-huh.
25 Do you remember the phone call you got or how
GALLAGHER COURT REPORTING '
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<= Engineering & Construction, Inc.

December 14,2012

Gibbes Burton, LI.C

308 East

Saint John Strect

Spartanburg, South Carolina 29302
shurtoafeibkesburton.coin

Subject:

Proposal for Slope Stabilization
Lot 31, Kcowee Falls South
Oconce County, South Carolina

Waurster Engineering & Construction, Inc. Proposal No. 12-170%

Wurster Enginecring & Construction, Inc. (WEC) is pleased to submit this proposal for the refersnced project. This
proposal includes a review of the project information provided to us, site conditions observed, the proposed scope of
services, exclusions, access and supply provisions, price and paymenl provisions, and terms and conditicns.

PROJECT INFORMATION AND SITE CONDITIONS

Our understanding of this project is based on our revizw of the following documents:
Soil Test Boring Logs prepared by Bunnell Lammons Enginecring

.
.

.

.

Soil Test Boring Logs preparcd by S&ME

Laboratory Data prepared by S&ME

A site survey prepared by Freeland and Associates
Inclinometzr data prepared by Bunnell Lammons Engincering

It is our undersianding that a geotechnical design-build solution is desired to protzct the stability of the existing hame

al the project site in the event of potential ground movement. WEC performed a stebility analysis bassd on the data
provided using back analysis techniques and 2n assumed factor of safety of | for the existing slope. Using the resulting

o

parameters, slope stabilization measures were intreduced into the model to bring the safety factor to between
approximately [.35 and 1.5, WEC then estimated a design-build construction cost for the project. The solution and
construction costs arc based on our past experience with similar projects in the vicinity of the project silc on Lake

Keowee.

PROPOSED SCOPE OF SERVICES

We propose to install a coiposite system of inicropiles and tieback anchors for slope stability. The repair will be
pleced between the house and the lake. The repair measures ere infended to prevent significant future distress to the
structure in the event of ground movement. The landscaped area between the installed measures and the lake may bs
subject to small, likely imperceptible movements. A regisierec professional cngineer specializing in geotechnical
engincering and consiruction will design the slope stabilization. The repair shall consist of the foltowing;

¢ Two rows of bullxred, closely spzeed, micropiles will bz instzlled in o line between the home and the lake, over a
distance of about 150 Al We estimate that the mizropites will be about 60 ft long,

The micropiles wiil be joined togather just balow the ground surfaze with a reinforeed concrese: arade bean,

3¢ Carriz Diive

¢ Gra2nville, SC 29335 « Phona: 854.8507.7751
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Lot 31 Keowee Falls Sonth = Prapasal for Stope Stubilization December 14, 2012

WEC Propesal No. 12-1701

* A tow of prestressed, tigback anchers will bz installed through the concrete grade beam 1o pretension the
wmicropiles and provide additional lateral ground support. We estimate that the anchors will e between 80 and 90
feat in length.

*  An upper row of prestressed, tisback anchors will be installed. The tieback anchors will be connectzd to large
precasl concrate pnds which transfers the resisting load tizback anchors to the ground, creating a “pz teracd
ground anchar system™.

«  Excavation wili be performed (v mslatl (nz conerete grade beam and to set the precast concreie pads. Grading wiil
then be performed to nearly restore the original ground surface. )

¢ Seed and straw will be placed over the disturbed soils to re-establish vegetation in the area.

» Itis importart to note that some trecs may have 1o be cut to allow for installation of the concrete grade beam.

~— A

- Lka'enmre .
.

PROPOSED REPAIR

EXCLUSIONS
The following is nat included in our propased scope of services. We kave assumed that others will perform this work.

¢ Relocation and costs associated with relocation of wtilities that prohibit the installation of tichack anchors or

inicropiles.
+  Contracling with and cost of materials testing firm for arout sampling and testing.

WEC has not included the following in our proposal.

*  Performacce and Payment Bond.
« Liquidated or consequential damages.
* Suppori of existing or proposad utilities.

ACCESS AND SUPPLY

Owner shall provide and assume responsibility for the following at no cost or delzy to us unless specifically siztd
othenwise in this proposal:

Right of way eaabling one continuous opzration fur the installation of the above described sloge stabilization.
Power lines closer than legally or safely pennissible are to be removed or do-e n"rgizhd clear and accurate
markings of all existing adjucent wtilitics Wll'l formal notification to our rc'sonm.l prior to the stari o: work. If
deei '*":.’ ﬁﬁCE.a.u o by ‘.‘.’t'\... |-1Cv€ﬂ?’0r of uiilitizy interfering wiih slo fzalion. Removal aud rajocation «
03 obsireciions inierfaing with our wark,

N~

H oo,
it OV u...Zlu,
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Lot 3] Keowee Falis South = Prapesal for Slepe Stabiiization December 14. 2012

WEC FPruposel No. 12-1701

3. On-site parking for all corporale vehicles.
4. Water supply: Fumish sufTicient potable water for the conduct of our work 2t city pressure on the job site. A water

spigot will be suitable.
‘ PRICE AND PAYMENT PROVISIONS

WEC will provide the Proposed Scape of Szrvices described above in accordance with the following breakdown:

raposed Scope of Services © Fée -
Mobilization, Lump Sum $10.000
Desien, Lump Sum $15,000
Micropiles, each (30) $10.000
Tieback Anchars, each (30) $4,000
Ticback Anchor Pads, cach (15) $3,500
Reinforced Concrete Grade Beam, Per CY (153) $400
Grading, Lump Som $30,000
Landscaping Allowance, Lump Sum $20,000

Based cn the quantities outlined abovs, our esiimated fee to provids these services would be $6038,700.

WEC reserves the right to revise our pricing upon completion of final design dozuments. A contingency for variation
in costs (10%) may be appropriate.

We request a pre-award meeting to clarify scope, schedule, payment items, and terms,

TERMS AND CONDITIONS

We require 1/3 payment pricr fo siart of design.

Invoices will be providcd cach month for work completed and pro;e.,t-'d to be completed \u(hn a subject month.
Payment of our invoices will be required within 30 days after cach inveice date,

Late payments will be subject to a chargs of 1.5% per month.

This proposal may be withdrawn by WEC if not accepted within 90 days.

YR L) -

ACCEPTANCE
Owrer may accept this Proposal cither by signature, oral assen!, authorizing Contractor 10 cammence providing

ervices, or making any payments to Coniractor in consideration of services, and any of the above modes of
acceptance shall be desmed to incorporate 2ll of the terms of this Proposal into the contract between the parties

thereby formed.
Respzctfully submitled

\urster Enginecring & Construction, Inc.

N Z/Z//W

! ¥, A /
Doug Cha ,;.u, PE Dnr)l Wursler, PE
Project Exgineer President, I’nn*lp.x! Engineer
Accepted:
Pata: [ R
HNama
~ 3
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" Engineering & Construction, Inc.

December 14, 2012

Gibbes Burfon, LLC
308 East Saint Jolin Strect
Spadtanburg, South Carolina 29302

shurton/@gibheshurton.com

.Subject: ~ Proposal for Slope Stabifization
Lot 32, Keowee Falls South
Oconee County, South Carolina
Wurster Engincering & Construction, Inc. Propoesal No. 12-1702

Wurster Engincering & Construction, Inc. (WEC) is pleased to submit this proposal for the refercnced project. This
proposal includes a revisw of the project information provided to us, site conditions obseeved, the proposed scope of
services, exclusions, access and supply provisions, price and payment provisions, and terms and conditions.

PROJECT INFORMATION AND SITE CONDITIONS

Our understanding of this praject is based on our review of the following documents:
*  Soil Test Boring Logs prepared by Bunnell Lammons Engincering
*  Soil Test Boring Logs prepared by S&ME
* Laboratory Data prepared by S&ME
® A site survey prepared by Freeland and Assaciates
= Inclinometer dara prepared by Bunnell Lammons Enginsering

It is our understanding that a geotechnical design-build solution is desired to protect (he stability of z theoretical house
pad at the project site in the event of potential ground movement, For the purposes of this estimate, we have assumed
that the lot owner will consiruct a home at the same approximate distance from the lake es the existing home on Lot
31. WEC performed a stability analysis based on the data provided using back analysis techniques and an assumed
factor of safety of 1 for the existing slope. Using the resulting parameters, slope stabilization measures were introduced
into the model to bring the safety factor to between approximately 1.35 and 1.5. WEC then estimated a design-build
construction cost for the project. The solution and construction cosfs are bascd on our past experience with similar

projects in the vicinity of the project site on Lake Keowee,

PROPOSED SCOPE OF SERVICES

We prapose to install @ composite system of micropiles and tieback anchors for slope stability. The repair will be
placed between the house pad and the lake. The repair measures are intended to prevent significant future distress to
the structure in the event of ground movement. The landscaped area between the installed measures and the lake may
be subject to sinall, likely imperceptible movements. A registered professional enginesr specializing in geotechnical
engineering and construction will design the slope stabilization. The repair shall consist of the fol lowing:

Two raws of battered, closely spaced, micropiles will be installed in a line betwesn the home and the lake, over a
distance of about 170 ft. We estimate that the micropiles will be about 60 & fong.

The micropiles will be joined together just below the ground surface with a reinforced concrate grade beam.

A row of prestressed, tieback anchors will be installed tarough the concrete grade beam to pretension the
mizrapiles and provide additional latesal ground suppoct. We estimate that the anchess will be between 82 and 99

- feet in length.

34 Carrie Drive « Greenville, SC 29615 « Phone: 864.627.7751 « Fax: 884.527.7754 « www.wursterinc.com
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Falls South Lot 32 — Proposal for Slope Stabilization Me ‘
IWEC Proposal No. 12-1702 Pe asures December 14, 2012

o An up:mr row of pr;‘stre;seg, tieba;k anchors will be installed. The tieback anchors .will be connected to yl::rge
precast concrete pads which transfers the resisting load tiekack anchors to the ground, creati N
ground anchor system™: . N Fomne g 2 “pattemed

=  Excavation will b_e performed to install the concrete grade beam and to set the precast concrete pzds. Grading will
then be performed to nearly restors the original ground surface. .

. Se_zcl' and straw will be placed over the disturbed soils to re-establish vegetation in the area.

e Itis important to note that some trees may have to be cut lo allow for installation of the concrete grade beam.

PROPOSED REPAIR

EXCLUSIONS

The following is not included in our proposed scope of services. We have assumed that others will perform this work.

o Relocation and costs associuted with relosation of utilitics that prohibit the installation of tieback anchors or

micropiles. . ‘
Contracting with and cost of materials testing firm for grout sampling and testing.

WEC has not included the following in our proposal

e Performance and Payment Bond,
» Liquidated or consequential damages.
e Support of existing or proposcd utilitiss.

ACCESS AND SUPPLY

Owner shall provide and assume responsibility for the following at no cost or delay to us unless specifically stated
otherwise in this proposal: : .

1. Right of way cnnbling one continuous operation for the installation of the above described slope stabilization.

2. Power lines closer than lzgally or safely permissible are fo be removed or de-enersized; clear and accurate

markings of all cxisting adjacent utilities with formal notification to our personnsl, prior to the start of work. If

deemed necessary by WEC, relocation of utilities interfering with sfope stabifization. Removat and refocation of

all overhead, land or underzround utilities and obstructions interfering with our work.

On-site parking for all corporate vehicles.

4. Water supply: Fumish sufficient potable water for t
spigot will be suitable.

L

he conduct of our work at city pressure on the job site, A water

428



