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Appellate Panel Decision and Order filed
pmanlia | 2019

"‘APPEARANCES:  Claimant/Employee appeared pro se.

Employer/Carrier represented by Jeffrey S. Jones, Esquire, Willson
Jones Carter & Baxley, P.A., Greenville, South Carolina



STATEMENT OF CASE AND PROCEDURAL HISTORY
On July 19, 2017, the Claimant filed a Form 50, Request for Hearing, alleging she
- sustained an injury to her le1\°t hip and left leg as a result of puéhing racks and bags of waste
| at work on or about June 22, 2017 and further alleging entitiement to additional medical
examination and treatment for her alleged injqries. Thereafter, Defendants filed a Form -
51, denying compensability of the Ciaima;lt’s alleged left hip and left leg injuries.
A hearing was held before Commissioner Avery B. Wilkerson, Jr. (hereinafter,
“Single Commissioner”) on March 2, 2018, to determine the issues outlined in the parties’
Foﬁns 50 énd 51. At the hearing, it was the Claimant’s position that she sustained a
coméensable iﬁjury to her left hip and left leg on June 22, 2017 as a result of pushing racks
and bags of waste during the course of her employment. She further contended she was
entitled to workers’ compensatioﬁ benefits, including but not limited to additional medical
treatment fo; her left hip and left leg.
_At the hearing, Defendants sou_ghf denial of the claim and asserted the Claimant was
unable to meet her burden of proof by a preponderance of the evidencé that she sustained a
compensable injury to her left hip ar)ld left leg by accident arising out of and in tﬂe course of |
her employment as required under S.C. Code Ann. § 42-1-160. In the altemative, Defendants
~denied the élleged mechanism of injury caused the Claimant"s alleged condition to her left
hip and left leg for reasons including the Claimant’s longstanding history of leg, back, and
hip problems. Defendants further contended Claimant could not satisfy her bufden of
proving her condition was causally related to her work with Millikén because there was no

adequate medical opinion to that effect. In addition, Defendants took the position the

Claimant failed to provide evidence, as required in South Carolina, that the Claimant’s job



at Milliken was the proximate cadée of her injuries pursuant to NAWA v. Wackenhut Corp.,
288 S.C. 250, 252 (1986).

The Single Commissioner considered testimony fri)m the Claimant gnd reviewed
the medical evidence subrnittéd by the respective parties. Following the hearing, the Single
. Commissioner issued a Decision and Order, dated. April'26, 2018, finding that the Claimant

failed to prove by a preponderance of the evidence that she sustained a compensable injury
by accident eirising out of and in the coilfse of her employment on or about June 22, 2017,
and. the 'Claiimant’s employment with Milliken was not the proximate cause of her alleged
injuries as required in NAWA. On April 26, 2018, the Commission rhailéd the approved
Decision and Order to the Claimant.

The file was closed wiih the Commission c;n May 29, 201 8.

According to eCase, the Claimant filed an appeal on June 14, 2018. On that date,
the Commission issued an Administrative Order dismissing the Claimant’s Request for
Commission Review as untimely pur‘suant to § 42-17-50, R.67-701, and R.67-205D. A
copy of this Order was sent via regular mail to defense counse! and the Claimaxit.

On June 22, 2018, Defendants received via regular mail notice of the Claimant’s
Motion to Reinstate Appeal, indicating she failed to receive the approved Decision and
(\)ider and received a Form 30 on June 1, 2018. Included with the notice from the
Commission dated June 20, 2018 are two copies of a “Motion to Reinstate™ ~ one is dated
iune 8, 2018 and the other June 14, 2018.

On .iune 28, 2018, Defendants filed a Response to Claimant’s Motion to Reinétate

Appeal contending the Claimant’s appeal filed on June 4, 2018 was untimely and outside



the 14 day period for whvieh an applieation for Commission review must be made p-ursuant
10 S.C. Code § 42-17-50.

On vJuly 16, 2018, the'C:ommission granted the Claimant’s‘Motion to Reinstate
Appeal. | | “ | | |

The Clalmant filed a Form 59 Informal Brref with thrs Commtssron on August 24,
2018 On August 31 2018, the Commrssnon served a copy of the Clalmant s Forrn 59 on
the Defendants, and that correspondence was received by the Defendants on Septernber 4,
2018. | | (

This matter was rmtrally scheduled for Appellate Panel. Revtew on October 23
2018 on the 1ssues set forth in the Clalmant’szppellant s Form 30 Request for '
Commrssron Review. Notice of the hearing was properly served upon all parties of interest.
On-October 23, 2018, the Claimant/Appellant appeared Aunrepresented, and Milliken and’.
Liberty Insurance Corporation were represented by Jeffrey S. Jones Esduire Of Willson
' Jones Carter & Baxley, P.A. On that date prior to the hearmg, the Appellate Panel advised
the Clarmant/Appellant of her right to retain an attorney to act on her behalf in this clarm
The Clarmant/Appellant indicated her desire to retam an attomey.‘ At that time, the
.Defendants/Respondents' took the position that the 'Claimant/Appellant was previously
advised of her right to retain counsel at the initial Single C'ommiss‘ioner Hearing scheduled
for November 7, ’21(.)17, and at that time, the Claimant/Appellant indicated a desire to retain“
an attorney. Prevrously, an Order to Postpone Hearmg was entered by this Commtssron
on December §, 2017 and as the Clalmant/Appellant d1d not retain an attorney, the matter

was reset for hearmg before a Smgle Hearing Commrssroner and took place on March 2,

2018. However, in the abundance of eautlon, it was ordered that the Appellate Panel



Review vsched'uled for October 23, 2018 be postpohed'to al‘low the ClaimanVAﬁbei]ant to
retain an ;lttomey aﬁd was fesef for Decéhber 18, 2018. Tﬁereafter, the Claimant did not
obtéin an attorney. | |
'Briefs were submitted by the pérties, and oral arguments W"ere‘ held before the
undersigned Cémniissio_ners of the Appellate Panel on December 18, 2018.
g o SINGLE COMMISSIONER’S FINDINCS OF FACT:
| THE FOLLOWING WERE FOUND AS FACTS:
L. That" all parties to tﬁis action are subjec;t to and bound by the terms and
péovisions‘ of the South Caroliﬁa Workers’ Compensation Acf, as ‘amended,. ~with 'Saraﬁ
Jefferies as BmplqyeefClaimant, 'and Millikcn ::.m.d. Coinpany as Employc;/Deféndants, and
Liberty Insﬁrance Compaqu és CarrierfDefendant.
© 2. The Claimant alleged shé sustain;ed inljury to her left hip and left lég as a result
of an injury at work on or around June 22, 2017, \ | |
N 3. The Claimant denied prior‘probzlefns with her ieft hjp and leg. (Hearing Tr. pp.
14,17, 18,20, 28). | | |
4. The Claimant’s 'testimon_y is inéonsistent with her prior medical records and
allegation of injury. Prior to the date of alleged inju}y, the Claimant inade several claims -
for bé)diiy injury; including varidus injuries to her neck, back, left arm, left sﬁoulder, left
leg, hips, and right l_ég as a result of numerous m‘otor vehicle accideﬁts. '(APA #1,p. 1;
APA #6, pp. 94, 102, 103, 105, 109, 113, 114, 124). As earlsl as 2008, the Claimant was
diégnosed w‘ith' degenérative disc disease, degenefativg‘chdnges, and mild scoliosis of the
back. (APA #2, pp. 9-10, 13~20, :'24-25, 29). Sﬁe was fur_ther’d_iégnosed by Dr. Ruffing in

December 2016 with muscle spasm of the back. (APA #2, pp. 30-31). This finding is



based upon the evidence in the'r‘ecord,f including bnt not limited to the ISO Claim Search
report. | o | |

| 5. The Clalmant alleged a pnor work i mjury at Mllhken on October 17,2014 to
“her rlght leg after pushing a cart (APA #3). Thereafter the Claimant was treated by Dr.
Ruffing for rlght leg pain. Dr. Rufﬁng noted no obvious signs of trauma and 1nd1cated '
" that the Claimant ambulated around the office vrithont significant difﬁculty.;‘ The:CIaimani
was diagnosed with leg pain. (APA #4,p. 4 lv). The Claima‘nt later returned with ‘cornplaint‘s
of persistent pain in her right leg and hip and contmued to treat with Dr. Rufﬁng for leg
pain and obesity. (APA #4, pp. 44; 47- 49)
| 6. The Clalmant dld not report a specific injury at work on. June 22, 2(}17-as a
cause of her prbblems. This ﬁnding is based upon the evidence in tbe record, including |
but not limited to tbe tesﬁrnony of Michael Williams, Senior Production Leader at M.illiken
LimeStone plant and élaimant’s.supervisor‘ (Hearing Tr. pp. 40 41, 43).

7 The Clalmant testlﬁed that she presented to Ashley Atchley, Mllhken nurse
with complamts of bilateral ]eg pam To the contrary, Ms Atchley testlﬁed the Clalmant
presented on or about June 26,2017 complammg only of nght h1p and right anterior thlgh
pain. Ms. Atchley further testlﬁed the Clarmant did not report any left leg pain or.any
specific i 1njury. (I—Iearmg Tr. p. 50, 51, 54). |

8. The Claimant’s medical recordsare inconsistent with her testimony and do not
corroborate the Clalmant s allegatxon of i 1njury |

a. On December 28, 2016, the Clalmant presented to Dr. Ruffing with
complamtsof hypertensron, rrght leg pain, hip pain, and acute bilateral low

back pain with right-sided sciatica. (APA #4, pp. 50-56).



b. On June 28, 2017, six days after the alleged injury, the Claimant presented
to Dr. Rollins complaining of off and on bilateral hip pain over the last
several years. She was assessed\ for osteoarthritis and bilateral hip pain,
right greater than left. This is inconsistent with the Claimant’s testimony

“and allegations of injury. This finding is based upon the evidence in the
record, including but not limited to the medical records of Dr. Gerald
Rollins. (APA #5, pp. 67-69).

¢. The Claimant continued to treat with Dr. Ruffing on July 10, 2017 when
she presented complaining of arthritis and aching in her hip and ﬁpper legs.
No work injury is mentioned and, the note indicates a history of “[n)o
injury.” Dr. Ruffing diagnosed the Claimant with bilateral hip pain. X-rays
showed no acute injury and revealed osteoarthritis of both hips. This is
inconsistent with the Claimant’s testimony and allegations of injury. (APA
#4, pp. 58-63).

d. OnlJuly 12,2017, the Claimant told Dr. Rollins of pushing a buggy at work.
Dr. Rollins wrote, “[w}hile this lady says that this is work related, she
actually gave us the history when she was in the office just a couple of
weeks ago that she had had pain off and on over several years in her hips,
and now she is saying that this is work related. I cannot really connect this
type of problem to pushing a buggy. While that may make her hurt more, I
do not think it is a causative factor to any significant degree.” (APA #5, pp.
70-72).

9. On August 30, 2017, Dr. Rollins indicated that he would schedule the Claimant



fora léft total hip arthroplasty. (APA #5, pp. 78-80). On November 2A0, 2017, Dr. Rollins
performed the left hip replacement surgery. (APA #5, pp. 87-88). |

10. The Claimant presented no expert medical causation opinion linking' her left hip
and leg condition to the alleged injury at work. To the contrary, Dr. Rollins opined that
pushing a buggy is not “a causative factor to any significant degree.” He further indicated
that the Claimant previouély provided a history that she experienced pain in her hips off
and on over sc;,veral years. (APA #5, p. 72).

11. The Claimant failed to provide a sfatement and/or opini;n by any medical
expert IO‘;d reasonable degree of medical certainty supporting her allegations that her left
hip condition was most probably caused by her alleged injury by accident on June 22, 2017.
The Claimant further failed to provide é causation opinion by any medical expert to a
reasonable degree of ‘medical certainty in support of her allegations that her left( hip
condition was most probably caused by her alleged injury at wo(rk on June‘22, 2017.

12. As detailed in the above ﬁndiﬁgs, Claimant failed to prove by a preponderance
of the evidence that she s‘ustained a compensable injury arising out of an in the course of
employment with Milliken and Company.

13. As detailed in the above findings, the Claimant failed to prove by a
preponderance of the evidencé that. her alvleged mechanism of yinju'rij.as' the proximate
cause of her hip condition.

SINGLE COMMISSIONER’S CONCLUSIONS OF LAW

Under the foregoing Findings of Fact and the Code of Laws of South Carolina, as

amended, it is concluded that:



1. Under § 42-1-1 30, Claimant was a covered émployee ét the time in quuestion;
and under § 42-1-140, Defendant/Employer was a covered employer under the Act.

2. Under § 42-1-160, Claimant failed to prove by a pre;)onderancc “of the
evidence that she sustained a coﬁpensable injury by accident arising out of and in the course
and scope of her employment on or about June 22, 2017.

3. The Claimant’s employment with Milliken was not the proximate cause of
her alleged injﬁries as required in Nawa v. Wackenhut Corp. NAWA v. Wackenhut Corp.,
288 S.C. 250, 252 (1986).

APPEAL OF THE SINGLE COMMISSIONER’S ORDER

As indicated above, on June 4, 2018, the Claimant filed an untimely Application
for Review in this case, setting fqrth the following: “I were hurt on my job 6f22/17 had to
have hip replacement still out of work. I were put a rack of yarn filling about 104 pound
and put the socket out my hip. Report to my superViéor nurse put me on light duty work
and I couldn’t walk that god. Walk in every day .with a cane until [ couldn’t walk. know
more. Nurse put me on lighf duty work Aug. 24, 17.” |

APPELLATE PANEL FINDINCS OF FACT

Based upon thé dOcumeﬁt_ary evidence submitted by the respective parties,. pufsuant -
10 the Administrative Procedures Act, and the Commission’s file relative to this claim, WE.,
THE APPELLATE PANEL, FULLY AFFIRM THE FINDINGS ‘AND CONCLUSIONS
OF THE SINGLE COMMISSIONER, AND SPECIFICALLY FIND THE FOLLOWING
AS FACTS: |

1. That all parties to this action are subject to and bound by the terms and

provisions of the South Carolina Workers’ Compensation Act, as amended, with Sarah



- Jefferies as Employee/Claimant, and Milliken and Company as Employer/Defendants, and
Liberty Insurance Company as Carrier/Defendant. |

2. The Claimant alleged she sustained iﬁjury td her left hip and left leg as a
result of an injury at work on or around June 22, 2017.

3. The Claimant denied prior problems with her left hip and leg. (Hearing Tr.
pp. 14,17, 18, 20, 28).

4, The Claimant’s testimony is inconsistent withlher prior medical records and
allegation of injury. Prior to the date bf alleged injury,‘the Claimant made severai claims
for bodily injury, including variou; injuries to her neck, back, leﬁ arm, left shoulder, left
leg, hipé and right leg as a result of numerous motor vehicle accidents. (APA #1, p. IR
APA #6 pp. 94, 102, 103, 105, 109, 113, 114 124). Specxﬁcally, the Claimant has a B
history of injury and problems 1nvo]v1ng the left leg dating back to 1994. (APA #16 p.
113), and on June 28, 2017, contrary to her hearing testimony, the Claimant provided a
history to Dr. Gerald Rollins that she experienced bilateral hip pain off a;nd'on over the last
several years. (APA #5, pp. 67-69). This finding is based upon the evidence in the record,
including but not limited to the ISO ClaimSearch report. - | o

| 5. The Claimant alleged a prior work injury at’Mil.liken on October.b 17, 2014.
to her right leg after pushing a cart. (APA #3). There_aftér; the Claimant was treated by
Dr. Ruffing for right leg pain. Dr. Ruffing noted no obvious signs of trauma and indicated
that the Claimant ambulated around the office without signiﬁCant L‘iifﬁculty. The Claimant
was diagnosed with leg pain. (APA #d, .p. 41). The Claimant later r/etumed with complaints
of persistent pain in her right leg and hip and continued to treat with Dr. Ruffing for leg

pain and obesity. (APA #4, pp. 44, 47-49).
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6. | The Claimcnt did nof rcpon a specific injury at work on June 22,20 17 asa
cause of hebr probler_ns. This ﬁndbing is based upon the eyidence in' lhe rccord, including
but not limited to the testimony of Michael Williams, Senior Production Leader at Millikcn
Limestone plant and Claimant’s su;'Jervisc'r. (Hearing Tr. pp. 40, 41, 43);

7. The Claimant testified that she p7rcsented to Ashley Atchley, Milliken nurse
with complaints of bilateral leg pain. To the contrary, Ms. Atchley testified 'thc ‘Claimant
presented on or about‘June 26,2017 complaining only of right hip énd right antericr fhigh
Apain. Ms. Atchley further testified the Claimant did not report any 16& leg pain or any
specific injury. (Hearing Tr. p. 50, 51,‘54)'. | | |

8. The Claimant’s medical recordc are inconsistent with her testimony and do
not corroborate the Claimant’s alleggtidn of injury:

a. On December v28,' 2016, the Claimant pfcsented to Dr Rufﬁng with
complaints of hypertension, right leg pain, hip pain, and acute bi}ateral low

back pain with right-sided sciatica, (APA #4, pp. 50-56).
b. OnlJ uhe 28, 201‘7, six d%lys after the alleged injury, the Cla{maht presented
" to Dr. qulins com-plaining‘of off and onv bilateral hip péin over the last
several years. She was assessed for osteoarthritis and bilateral hip pain,
~ . right greater than left. Thisis inconsistent !wit‘h the .Claimanf’.s,testimqny
and allegations of iﬁjury; This finding is based upon the evidence in che
record, including but not limited to the medical records of Dc. Gerald
Rollins. (APA #5, pp. 67-69). | |
c The Clcimant contiﬁced to treat with Dr. Ruffmg on July 10, 2017 whec

she prescnted compiaining'of arthritis and aching in her hip and upper legs.

e



9.

'No work injury is mentioned and, the note indicates a history of “[n]o

injury.” Dr. Ruffing diagnosed the Claimant with bilateral hip pain. X-rays

- showed no acute injury and revealed osteoarthritis of both hips. This is

inconsistent with the Claimant’s testimony and allegations of injury. (APA

#4, pp. 58-63).

. OnJuly 12, 2017, the Claimant told Dr. Rollins of pushing a buggy at work.

Dr. Rollins wrote, “[w]hile this lady says that this is work related, she

actually gave us the history when she was in the office just a couple of

- weeks ago that she had had pain off and on over several years in her hips,

and now she is saying that this is work related. I cannot really connect this -
fype of problem to pushing a buggy. While that may make her hurt more, I
do not think it is a causative factor to any significant degree.” (APA #5, pp.
70-72). |

On August 30, 2017, Dr. Rollins indicated that he would schedule the

Claimant for a left total hip arthroplasty. ‘(APA #5S, pp. 78-80). On November 20, 2017, v

Dr. Rollins performed the le.ft' hip ‘i‘eplacement_ surgery. (APA #5, pp. 87-88).

10.  The Claimant présented no expert medical causation opinion linking her left

hip and leg condition to the alleged injury at work. To the contrary, Dr. Rellins opined that

| pushing a buggy is not “a causative factor to any significant degree.” He further indicated

that the Claimant previously provided a history that she experienced pain in herbhips off

and on over several years. (APA #5, p. 72).

1.

The Claimant failed to provide a statement and/or opinion by any medical

expert to a reasonable degree of medical certainty supporting her allegations that her left

12



hip condition was most probably caused by her alleged injury by accident on June 22,2017.
The Claimant further failed to provide a causation opinion by any medical expert to a
reasonable degree of medical certainty in support of her allegations that her left hip

condition was most probably caused by her alleged injury at work on June 22, 2017.

12.  As detailed m ‘the above findings, Claimant failed to prove by a
preponderance of the evidence that she sustained a compensable injury arising out of an in
the course of employment with Milliken and Company.

13. As detailed in the above findings, the Claimant failed to prove by a
preponderance of the evidence that her alleged mechanism of injury was the proximate
cause ot; her hip condition.

APPELLATE PANEL CONCLUSIONS OF LAW

In view of the aforementioned Findings of Fact, and as provided in the South
Carolina'Code of Laws, WE, THE APPELLATE PANEL, CONCLUDE THE FOLLOING
AS MATTERS OF LAW:

- (

1. Under § 42-1-130, Claimant was a covered employee at the time in question;
and under § 42-1-140, Defendant/Employer was a covered employer under the Act,

2. Under § 42-1-160, Claimant failed to prove by a preponderance of the
evidence that she susta;ned a compensable injury by accident arising out of'and in the course
and scope of her employment on or about June 22, 2017.

3. The Claimant’s employment with Milliken was not the proximate cause of

her alleged injuries as required in Nawa v. Wackenhut Corp. NAWA v. Wackenhut Corp.,

288 S.C. 250, 252 (1986).

13



APPELLATE PANEL\ ORDER

After careful review in the present case, the Appellate panel of the South Carolina
Workers’ Compensation Commission has determined the Findings of Fact and Conclusions
of Law found in the Single Commissioner’s Decision and Order, dated April 26, 201 8,bare
hereby AFFIRMED IN FULL.

IT IS HEREBY ORDERED that Claimant’s request for Beneﬁts under the Act be,
and hereby is, denied.

No hearing costs are assessed.

IT IS SO ORDERED/AFFIRMED.

SOUTH CAROLINA WORKERS’
COMPENSATION COMMISSION

) ‘ -Gene McCaskill, Commissioner

Melody JameS, ommisﬁoncr
CERTIFICATE OF SERVICE

This is-to certify that the undersigned has on this date served a copy of this order’in the
sbove entitled action upon all parties to this case by sending an electrohic copy hereof by
alectronic mail addressed to the attorneys for said parties; or if there is an unrepresented
sarty(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
iddressed to the unrepresented party{ies} and to the attorney(s) for the represented

oarty(ies). . ‘ '
By Eugenia Hollmon on March 1, 2019



