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- STATE OF SOUTH CAROLINA

COUNTY OF HORRY

STEPHANIE A. SMITH,
on bahalf of herself
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INSURANCE COMPANY, n/k/a
PROGRESSIVE DIRECT
INSURANCE CO., and
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) Deféndants.
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CIRCUIT CIVIL ACTION NO:
2010-CP-26~10502"

-~

AND

vvuvvvvvvvvvvvvvvvvv

STATE OF FLORIDA )

COUNTY OF DUVAL

DEPONENT :

DATE TAKEN:
TIME:
LOCATION:

REPORTED BY:

ELIZABETH ZANER .
Progressive Senior Medical Manager

October 19, 2011
12:52-1:43 p.m.
Akerman Senterfitt

50 Noxrth Laura Street
Jacksonville, Florida

Cindee B. Deen, RPR,  FPR
Registered Professional Reporter

- . e

‘. 4560 Harbour Norxth Court
Jacksonville, Florida - 32225
CindeeDeenfaol.com
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NATALE FATA, ESQUIRE,
NATE FATA, PA
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Surfside Beach, SC 29587
(B843) 238-2676
(843) 238-0240
Counsel for Plaintiff Stephanie Smith

CHARLES LEONARD, ESQUIRE,
HARRIS And LEONARD, P.A.
4615 Oleander Drive, Suite #202
Myrtle Beach, SC 29577
Counsel for Plaintiff Stephanie Smith

VAL H. STIEGLITZ, ESQUIRE,
NEXSEN PRUET, LLC
1230 Main Street, Suite 700 (29201)
PO Drawer 2426
Columbia, SC 29201
Work (803) 771-8900 f£ax(803) 727-1496
Counsel for Defendant

JENNIFER N. WEST, ESQUIRE
Senior Counsel
and
DAVID C LAMB, ESQUIRE
Legal Counsel
Progressive Insurance Address Company
6300 Wilson Mills Blvd Suite N72
Mayfield Village, OH 44143
Phone: (440) 461-5000
Counsel for Progressive Casualty Insurance Company
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BY MR. LBEONARD:

Q

formed?

o ¥ O P

A

In 2008, there was a National Medical Unit

Yes.

What is that?

What is that?

The National Medical Unit.

It's a centralized unit that handles medical and

PIP claims.

0 ¥ 0 » O P

A
Q

And that's your unit?

My unit. I formed it.

Prior to 2008, how was it organized?

How was what organized?

The med.pay and the PIP, what was the process?
You mean, I'm not --

Let's go -- let's back up a second.

The National Med Pay Unit --

Uh-huh (affirmative.)

-- 1f you -- then the Peter Goodchild group and

then all of the adjusting groups -- and you all do 35

stateg?

A

Q
A
Q

Yes}'
That was created in 20087
We began forming it in 2008, vyes.

Prior to that --

000428
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A Uh-huh (affirmative.)

Q -- e&erything that everybody did within that unit
that the company is doing now had to be done by somebody
elge somewhere, right?

A Oh, the work that we currently do, you're asking
where was it done prior?

Q Right.

A Okay. That was done at the local state ievel.

Q Did each state have their own adjusting offices
for med pay and PIP?

A I believe so.

Q Do you know specifically, with regard to South
Carolina, whether South Carolina had a local med pay -- you

didn't have PIP at that time, so it would be a med pay

office --
A Yeah. _
Q -- in 20077
A I am pretty sure they did.
Q Do you where it is or was?
A The iocation?
Q Yes.
A No, I don't.
Q Do you know what city?
A I really don't. |
Q Do you know who oversaw it?
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a little bit.

A All righty.

(o] If there iB a med pay claims -- let's go with the
South Carolina claims process, which may be a little
different than most, explain the process, kind of start to
finish.

A  Are you saying specific to South Carolina?

Q Yes. »

A~ Well, you know, my subject matter experts are my
managers of the states, and I have 35 states. But, in
general --

Q@ All right. Do in general.

A  Okay. In general, if you're talking about the
process, the reps will contact injured parties, determine
if there is coverage, they will secure bills and pay them.

Q@ What is the basis of'their decision on how much
they need to pay and when they need to pay?

A How much? They have to receive something that
would show what is owed, and it has to be related to that
accident, and they would pay it.

Q And going back to Dorothy Lange, one of the
things she said --

A When they had the coverage.

Q ~- ghe said‘they looked towards the policy --

A Yes; absolutely.
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Q ~- and they looked towards the State law; those
are two of the things that she said.

A  Right, policy first.

Q All right. Do you want your group to try to
treat all insureds the same?

A What do you mean?

Q Within the policy, treat them consistently?

A Well, we want to always be consistent, or as

consistent ag we can be. I want them to treat every

insured fair, so not -- is that what you are asking?
Q Yes.
A Yes.

Q You strive to treat the med pay insureds
consistently and fair?

A Yes.

Q Are you familiar with the policy of insurahce
that would have been in effect for Mrs. Stephanie Smith?

A I haven't looked at her policy.

Q Do you have any say-so in the drafting of this
policy, Stephanie Smith's policy?

A No, I do not.

Q Who does that?

A AI don't know,

Q ' Let me show you what is marked as Exhibit 1 to

Peter Goodchild's personal deposition.
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29

(Document tendered.) .

It . is a copy of the policy --

Uh-huh (affirmative.)

-- the auto policy for Stephanie Smith.
(Document tendered.)

Uh-huh (affirmative.)

If you turn to Page 6, that is the beginning of

the "Medicals Payments Coverage portion" --

A

Q
A

Q

Uh-huh (affirmative.)

"Yes " ?

Uh-huh (affirmative.)

It is Page 6, Page 7, and it looka like maybe

over to Page 8.

The insuring agreement --.I will just read thie

to you real quick -- at the bottom of Page 6, says:

If you pay the premium for this coverage, we will

pay the reasonable expenses incurred for necessary medical

expenses within three years from the date of the motor

vehicle accident because of bodily injury?

LA

Q.

Uh-huh (affirmative.)

Is that primarily what you look for when you

determine what you pay an insured?

A

That i8 part of what we look at, depending on

what we are paying.

Q

Okay. We will actually come back to this
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particular section later.

A Uh-huh (affirmative.)

Q The next paragraph says: We, or somebody on
our behalf, wili determine if medical services were
reasonable -- (reading)and the next one: "Medical services
necessary.

A  Uh-huh (affirmative.)

Q There is an issue that has been discussed in the
depositions prior to yours about the definition of the word
"incurred" --

A  Uh-huh (affirmative.) ,

Q -- and looking at this paragraph, that Ehe policy
discusses whether ox not there will be a determination,
whether they're reasomable, if the determination is
necessary; but it doesn't say anywhere in here, does it, aé
to when or where they would océur?

A "Within three years.®

Q A}l right. Well, let me ask you about that:

"We will pay reasonable expenses incurred for
neceasary medical services received within thrée years;" is
that the expenses incurred within three years or the
medical services recelved within three years, or could it
be both?

A "Reasonable eipenses incurred," -- what was the

second part of your gquestion?
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Q The éentence says:

We will pay reasonable expenses incurred for
necessary medical services when received within three years
from the date of the motor vehicle accident, isg it three
years from when the medical services are received or when
the expenses are incurred?

A From the date of the motor wvehicle accident.

Q So neither one of those would apply, the motor
vehicle accident is the operative date?

A It says: "Within three years from the date of
the motor vehicle accident," which my interpretation is:
You have that period of time to treat and submit your bill.

Q Okay, fair enough. '

And you discussed earlier, just briefly, Standard
Opexating Procedures, and in Peter's deposition there is an
Exhibit Number 10. This is his number -- Exhibit Number 10
of hig deposition taken pursuant to 30(b) (6) as a
representatiﬁe of Progressive Companies. What is tﬁat
Exhibit 10, do you know what that ig?

{Document tendéred.)

A Well, I am looking at it.

(Reviewing exhibit.)

It locks to me like a Quick Fact Sheet that gives
gome nuances or facts ﬁhat somebody may need to know when

they are adjusting a claim.
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-- and I walk to the cashier --

Q
A Uh-huh (affirmative.)
Q -- I've got to pay for it before I leave.
A  You do. |
Q If I have a plumber to my houge --
A Uh-huh (affirmative.)
Q -- and he does some work --
. A Uh-huh (affirmative.)
@ -- even though he may bill me next week --
A  Uh-huh (affirmative.)
Q -- would you agree that I owe the plumber for

what he did?

A ?es. But, if you go to the emergency room,
they're not going to say: Here is how much you are paying
before you walk out the door." Yeah.

Q Just like a plumber, they might send you a bill?

A They might send you a bill.

Q At what point have you incurred that bill; when
you are legally obligated to pay?

F:\ Yeah. I mean; definitely, you wouldn't want
to -- if they are charging a provider a certain amount,
they wouldn't want to just pay what's charged, they want to
pay what they owe because we want to maximize their
benefits, especially because we handle a lot of low

policies -- low-coverage policies.
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So it actually benefits our insureds if we
maximize this. So they have that ability to treat with
other providers, so we want to pay the right amount that
they are legally obligated to pay and extend the money so
they can go and have other treatment, as needed.

Q No matter what the cap on the amount of the
insured's --

A Up through their policy limit, so you can have a
low-limit policy.

Q And so, then, you are saying: It is the amount .
that they are legally obligated to pay?

A Yes.

Q And does that include any amounts their health
insurance carrier paid?

A Should, yeah. If their health insurance carrier
paid a certain amount, it should.

Q Is that the amount that the insured is legally
obligated to pay?

A No. But they can duplicate benefits, I believe,
with health insurance in South Carolina. Some states allow
it) some do not.

Q Peter Goodchild testified that he .got a group of
people together to come up with a definition of the word
"incurred, " were you aware that that occurred?

A I would imagine that I was -- we were probably --
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maximize benefits;for the customer. So, you know, if
there's a way, especially if it's got -- if they have low
limits, they want to make sure that they benefit as best as
they can.

So if they'know there is only a $2,000 policy
limit and they say they've been to the hogpital and they
have health insurance and they've submitted it to health
insurance, we will'let theﬁ know that: Well, we'll see how
much the bill is that you are obligated to pay when you get
it, becauge it might be a lesser amount. :

Q So if they had a $2,000 med pay limit and the
hospital bill is $2,000, but there was a $900. health
insurance reduction, you're saying that it's a benefit for
them to receive the $1,100 rather than the $2,0007?

A What Qas that?

Q Weil, you are saying that it's a benefit to the
insureds --

~A Well, théy want to maximize their benefits. So
if we had to pay whatever provider charges versus what they
actually owe the provider, they get less benefits.

Q Maybe thié is a dumb question: |

But don't they maximize their benefits when they
receive the fuil maximum value of their benefits of the
policy?®?

A Not necessarily -- well, you know, if you have
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low limits and you have to treat with multiple providers,
they may not have enough money.

So they may want us to not pay a provider and,
instead, pay their co-pay first, for instance, or a
deductible, or they want -- maybe they have health
insurance and they want to submit it to health insurance
because they know that that bill will be taken care of by
health insurance. |

Q Okay. 8o if I have got'2,000 med pay and you pay
me 2,000 med pay, haven't I maximized my med pay?

A Wéll, that would be your -- the most we could pay
you. So if you have a legal obligation of 2,000 and you
gubmit that bill to us, then yes, then you've maximized;
that's all you can get.

Q Do you pay the medical providers directly or do
you pay the insured?

A We can.

Q Usually, what did you do?

A Well, it depends on the state, and there are
states.that reguire us to pay our insureds direct.

Q For South Carolina, what do you usually do?

A South Carolina? Again, I don't -- I'm not a
subject matter expert with South Carolina, because I have
so many states; but I would think that we can pay the

insured or the provider. They direct us, but I'm not
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and it would tell them "three years." And they wouldn't
know how much until they submit the bill or found out what
they wexre cobligated to pay.

BY MR. LEONARD: .

Q@ How would they know there is a reduction for the
health insurance set-off?

A How would they know thét? I don't know.

Q They would read the policy. You would agree the
policy is a contract that binds the company and the
policyholder, right?

A Uh-huh (affirmative.)

Q So it is what they would loock to, there's nothing
else they're going to look to?

A No. They would know that we're going to pay
their reasonable expenses incurred for necessary medical
service within three years.

Q How are they going to know that part of your
definition of that --

A Uh-huh (affirmative.)

Q -- is the reduction for the health insurance

‘right now? .

A How would they know there's a reduction?
Q Yes. '

A I don't know.

Q

It is not in the policy. It doesn't say that,
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does it?

A No, ;t doesn't. But the adjuster would be able
to discuss with them what their coverages are, what they
are entitled to.

Q@ And the adjuster'is going to use the definition
that's in the Quick Fact Sheet or is the adjuster going to
use the definition that you gave me?

A T don't know which one the adjuster -- they can
duplicate the benefits. So, if they can, then they will
start a policy and they'll look at that.

And if they have questions, they can look at the
Standard Operating Procedure. And then if they have
questions on that, they can go to Peter, aﬁd we can go from
there.

Q This section says:

You can duplicate benefits under medical payments
and incurred health insurance coste, in Exhibit 10 --

A  Uh-huh (affirmative.)

Q -- I believe you said that?

A Uh-huh (affirmative.) ‘

Q Why did you say you can duplicate benefits in
South Carolina?

A Duplicate the health insurance benefits that are

incurred.

I am having é hard time reading this because of
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there; you just don't have --
A That would be fine, we'd still pay that.
Q You would pay the thousand?
A Whatever we were -- reasonable and necessary

amount that they were legally obligated to pay.

Q Okay. Do you ever ask insureds to provide you
with EOBs -- do you know what an EOB is --

A Yes.

Q -- what a health insurance carrier is?

A If they need to submit a receipt and they've
already submitted to health insurance, fhgy could use that
EOB.

Q Do you ever ask the insured to submit a health
insurance EOB to help process a claim?

A No, not to help process it.

Q But to help know how much to pay? .

A I don't know that they would need -- they might
use that if that's what the insured wishes to submit,

S0 I don't know what the inSurea ~~ we only
handle the claim when we receive the bill or the invoice.
We need something -- we need to receive something to know
what we owe.

b So if'yoﬁ reééived a bill for a medical service,
you would not ask for an EOB in order to try to see whether

the health insurance company paid as a write-down?
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A No. I am saying that -- and, I don't know, you
would have to talk to a provider to see when they feel
there is a legal obligation that they're paid.

I am saying when we receive it, that's when --
what we would use to determine what they are legally
obligated to pay.

© All right. So let's say your insured goes to the
doctor, Day One they get a $100 bill and they gubmit it

that day to you -~

Yes.
Q -- how much are you going to pay®?
A $100 bill they submitted?
Q Yes.
A That's what we would pay.

@ 2nd 30 days later they actually get a bill in
where there's been an insurance write-down, the insurance
company paid 50 and wrote down 30 --

A Uh-huh (affirmative.)

Q -- how do»you get that?

A Well, we -~ that would be a duplicate payment,
because we already paid it, $100; remember?

Q So you would ignore it? A

A Yeah -- well; we've already paid it. We wouldn't
ignore it. We would let the customer know that we've

already paid this.
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that you send tﬁe insured?
MR. STIEGLITZ: Charles, all of your examples are
assuming under South Carolina law?
MR. LEONARD: All are South Carolina.

A Okay. 8o I think in South Carolina you can have
a duplicate with health insurance payments. I think you
can duplicate the med pay, but I would have to look at
that.

BY MR. LEONARD:

Q@ All right. But even if you can't have that
duplication, how is what the health insurance paid part of
the insured's incurred expenges?

A I'm not sure. I'm not sure I understand the
question. I know they can duplicate with health insurance?
Q Well, the insured did not make the payment;

right? )

A Uh-huh (affirmative.)

Q@ So if he didn't make the payment, did he incur
the expense?

A feah. If it was something he owed and his health
insurance paid it, it was an incurred expense.

Q Because he owed it?

A Well, didn't he initially owe it and then
submitted it to health insurance and they paid it?

Q Well, how about the amount that is written down;
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he jnitially owed it, as well?

A No, I don't think he is going to. The hospital
accepted that amount. That was the incurred expense.
because the hoeéital accepted that.

Q Does the legal obligation of the insured decrease

over time as health insurance companies have write-downe

and health insurance companies make payments?
MR. STIEGLITZ: Object to the foxm, calls for a
legal conclusion.
BY MR. LEONARD:
g And going back to your definition, which is a

legal obligatioh that an jpaured has to pay, 80 doesn‘'t
that legal‘obligation decrease with time and health
insurance payments and write-downs, T mean, becausé of
health insurance payments and write-downs?
MR. STIEGLITZ: Same objection.

A I don't think BO.
pY MR. LEONARD:

Q Now, the Medicare -- Medicaid and Medicare. the
policy doesn't BaY anywhere in here that there ig a
write-down for Medicaid or Medicare OY an offset or that

you send payment directly to Medicaid or Medicare; does it?

A 1 don't know. I don't think sO.
Q Al right. For instance, if it gives a Workers'

Compensation exclusion, Workers' Compensation -~
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BY MR. LEONARD:

Q There is section called: "Duties in case of an
accident or logs" -

A Uh-huh (affirmative.)

Q -~ number two, it says: "A person seeking
coverage must provide any written proof of loss to made
reasonably required?"

For med pay, do y'all require written proof of
loss? |

A Yes. _

Q What proof of loss do you require?

A A bill or an invoice or a receipt.

Q What is the relevance of a bill to make a hed pay
claim?

A So that we would know what we would need to pay.

Q" Do you require that the bill have any information

. regarding health insurance, Medicare/Medicaid, set-offs of

any kind?

A No.

(M. Lambhreturns-to deposition suite.)

Q Peter Goodchild explained that when somebody has
health 1nsurance, you actually pay the amount to the
1nsured that the health insurance company pays, because
South Carolina doesn't allow set-offa.

A Right.
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STEPHANIE A. SMITH on behalf of
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Vs. o : Cése Number ,
2010-CP-26-10502
PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE
DIRECT INSURANCE COMPANY,
PROGRESSIVE MAX and PROGRESSIVE
CASUALTY INSURANCE,
Defendants.

Deposition of DOUGLAS KIRK, the Witness
herein, called for the purpose of Discovery
Examination by Plaintiffs, pursuant to the South
carolina Rules of Civil Procedure, taken before
James C. Grady, a Notary Public for South .Carolina,

af the offices of Nexsen Pruett, 1101 Johnson

Avenue, Suite 300, Myrtle Beach, South Carolina, on

wednesday, November 30th, 2011, commencing at 9:30
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used for the purpose of discovery and/or

evidence at trial, or for any other purpose

permitted by Circuit Rule 30; all objections

except as to the form of the question were

reserved until the time of trial.
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(Thereupon, Plaintiff's Exhibits
6 through 10 were marked)
DOUG IRK,
of lawful age, the witness herein,

called for Discovery Examination by the

‘Plaintiffs, being by me first duly sworn,

as hereinafter certified, deposed and said
as follows:
EXAMINATION

| BY MR. FATA:

Good morning, Mr. Kirk. we talked on the phone
when we were taking your deposition via phone
and you were up in Cleveland and now you are
here in Myrtle Beach. This is the continuation
of your deposition. The same ground rules
apply. I need to ask you a quéstion that you
can understand. If you don't understand one of
my questions, let me know and I'11 rebhrase it
so you do understand it. oOkay?
okay.
And it's still fair for me to assume that If
you do answer a question that means that you
have understood the question?

Flowers & Associates, LLC

P. 0. Box 16105

surfise Beach, SC 29587
843-238-5053
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‘Do you know what -- is that the L-A-E?

Yes. Exactly.

Now, you can't testify that in the event the
Plaintiffs in this case or the class, if they
are successful in’ there claim that the rates .
are going to rise for MedPay coverage in South
Carolina for sure? .

WeT1, I mean what's the outcome of -- I guess
rebhrase that. Wwhat expectation? I mean --

we expect we are going to win.

Yeah. Wwell, I guess what's going to happen, if
we -- essentially because wekare doing business
one way today, this is going to raise the cost
of our claims costs. - Not the'adjusting7piéce
but the actual claim amounts, it is going to
increase the actual claim amounts, right,
because- you are saying that what we are paying
out today isn;t enough, right? So eésentia11y,
yeah, our costs are going'to-increase so it's
going to increase rates. We have to account
for it some way.

How do you know if it's going to raise rates if
there are reserves that have already Been set

aside that may never have been used?

well, because if those reserves are never used

Flowers & Associates, LLC
‘P. 0. Box 16105
surfise Beach, SC 29587
843-238-5053
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those go away.
when do they go away?
As soon as we close the feature, as soon as we
done makiing bayhents on it it's closed, 1it's
gone away, so you are essentially changfng the
amount that we ultimately will pay so that's
going to cause our rateéhto go up.
How much will they go up? .
I couldn't tell you. I don't know what the
scope of this would be. I couldn't tell you..
But they will be going up. .
And every time there is --
That's a fact. _
But you can't tell us how much?

I couldn't tell you how much, no.

"So it could go up a penny?

well, are we talking about -- I don't -- I
don't know what -- I don't know what the scope

of this 1is.

How often 1in the last three years has

Progressive Max raised its rates in South
Carolina?
I couldn't tell you off the top of my head.
If it had raised its rates I would find a rate
filing to the South carolina Department of
Flowers & Associates, LLC
P. 0. Box 16105

Surfise Beach, SC 29587
843-238-5053
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filing whenever it files a similar document to

843, Exhibit 11; right?

-Yes. If our costs go up but revenues remain

- the same and all things else being equal in

terms of cost structure and revenues, then yes
the acquisition expense would need to increase
per policy. |
And that would then in turn trigger an analysis
of whether Progressive was still remaining
profitable or not?
well, that would be a factor when.we look at
the analysis. That would be one thing we
Tooked at. |
And if the conclusion was that because of the
increased acquisition expense Progressive was
no longer at the profitability level that was.
required, then Progressive would then think
about raising premiums?
I don't know that I can answer that question.
I mean, this is sort of hypothetical because I
guess --- I méan'we could do that or we could
decrease our ad spend. - _
Mr. Kirk, you testifjed in your affida&it and
in your depositioh that if there 1is any change
in what's paid then the premiums are going to
Flowers & Associates, LLC

P. 0. Box 16105
surfise Beach, sSC 29587

. 843-238-5053
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increase,. isn't that‘wﬁat you testified to?
Yes. Specifica]]y for if on our Medray claims
costs increase then our premiums will increase.
And you are saying that is just an automatic
matter of fact?

A11.fhings else being equaﬁ; yes.

But you are sayihg you don't know whether if
the acquisition expense increases to
$100,000,000 more than what it is today, you
don't know whether your pfemiums are going to
increase éverything else being equal?

You are asking me a hypothetical situation.
There are other avenues that the company could
pursue. '

I'm saying'everything else being equal just
1{ke your opinion and your testimony in your

affidavit.

'So we are saying that the company is dead set

they are going to spend this extra 'money, then
yes, we would have to raise rates to account..
for that if we didn't bring in any additional
revenue. |
So the raisfﬁg of premiums is dependent on
bunch of different factors?
It's dependent oh the cost of our running our

Flowers & Associates, LLC

P. 0. Box 16105

Surfise Beach, SC 29587
843-238-5053
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CIVIL ACTION NO.: 2010-CP-26-10602
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PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE
DIRECT INSURANCE CO., and
PROGRESSIVE MAX, and
PROGRESSIVE CASUALTY,

Defendants.

STATE OF FLORIDA )
COUNTY OF DUVAL )

DEPOSITION OF ROBERT COLE,
taken pursuant to Plaintiff's Notice to
Continue 30(b) (s) Deposition of Defendants

DATE TAKEN: Friday, June 1, 2012
TIME: 11:41 a.m. until 12:12 p.m.
LOCATION: Offices of Akerman, Senterfitt, LLP

50 North Laura Street, Suite 3100
Jacksonville, Florida

REPORTED BY: Theresea Pp. Taylor, RPR, CRR, CBC, CcCp
Notary Public, State of Florida
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could be, but --

Q What would be the determining factors as to
whether it was or was not released at full price?

A It just has to go through Mitchell first to see
if it's either reduced by Coventry. It might -- might even
be a usual and customary code that comes through. So we
usually wait until it goes through Mitchell, we usually
don't assume, )

Q Is usual and customary the same as reasonable and

necessary?

A  Usual and customary the same as reasonable and
necessary?

Q@ Yes. Do you ever have a --

A VI just see a code that says -- I don't know that,
if it's the séme. I just see sometimes -- you're asking me
if a bill paid at a reduced amount, and I éan only remember
one code that -- other than the Coventry that reduces that.
I see a code sometimes that says usual and customary,
so0 --

Q How often do you see that code?

A I'm not sure;

Q And is usual and customary, is that a South
Carolina policy designation?

A I'm not sure.

Q Do you know if that's part of the South Carolina

IZHE(Z%PZHWV(XHMPMBHKIWKZ
(904) 642-4464 - Fax (904) 642-9798 - Cell (304) 823-8179
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policy language?

A I'm not sure if that's part of the language.

Q If this bill, Exhibit 3 (indicating), is my bill,
what is the expense charged on that to me?

A Well, actually, You mean the pricing amount?

Q What's the price? ‘

A The prig¢ing amount isg $330. That is what the
provider says on the bill.

Q How much isg the charged amount?

A I guess that would be called the initial charge,
I guess.

Q Okay. 1Is there a difference between the initial
charge and some other charge?

A Well, the initial charge or -- I don't see a
difference, so it could be -- gome of these hospitals 5r
doctors will have an initial charge, and then underneath
they may have an insured discount. I don't see a discount
on this one, but that could be -~ I don't know if you've
ever seen them, but some people get a self-pay discount and
then their initial charge, and then they'll have, you know,
the actual charge. 1I've Seen some of those, I've seen that
scenario.

Q Have you seen that for South Carolina claims?

A I can't recall.

Q Okay. But on this claim, Number 3, where there's

THE CAPTION COMPANY, INC.
(804) 642-4464 - Fax (804) 642-9798 - Cell (304) 823-8179
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A Well, according to the expense, the provider is
charging $330. However, as I stated before, this bill
would need to be, you know, run through our Mitchell before
we would know the expense.

Q Okéy. Is the expense not the same as the charge?

A Well, that's what the provider is billing, so
technically you could say that is an expense from the
provider; however, it méy Or may not be our expense from
our policy until we run.it through our Mitchell.

Q Okay. So the expense for you under the policy
might differ from the expense from me to the hospital?

A Depending if our insured isg entitled to some kind
of provider discount or another insurance has been primary
on the bill.

Q OCkay. 1In reading this language that you just
read, how would a policyholder know that there is a
potential reduction for a discount?

A  Usually it will show. Like I said, if a customer
has no insurance it will say right on the bill. If it
they're entitled to a discount, we provide confirmation by
Explanation of Benefits just aes health insurance does.

Q But as a policyholder Jjust reading this language
down here, the same language}that you just read, how would
I know that you may adjust the amount downward from $330

based upon some other contractual arrangement or payment by

BHECMPTHWVCIMMEHWKLNG

(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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determining what the incurred would be, we would have to,
you know, have the bill run through the system and see what
the incurred expense would be,

Q So different insureds who had the same bill from
the same day of wreck could have a different date that the
expense was incurred pursuant to Progressive?

A Yeah, we would run the bill. Regardless} South
Carolina, we would still process the same, the same way for
all of our customers.

Q. Have you ever returned a bill or reduced a bill
because it was unreasonable or unnecessary?

A I don't recall.

Q You don't recall doing that?

A (Moves head from side to side.)

Q That's a no? _

A That's a ng. I don't recall is my answer.

Q The definition you used for the word incur for
your South Carolina claimants, does it .apply equally to all
the different insurance companies that you're adjusting for
in South Carolina, whether it's Progressive Max,
Progressive Casualty, Progressive Northern, Progressive
United, Progressive whatever?

A I wouldn't be able to answer. I donft know that.

Q If you receive, say, Exhibit 3, a:$330 bill, and

Mitchell does not reprice the medical bill and there's no

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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IN THE COURT OF COMMON PLEAS,
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR HORRY COUNTY, SOUTH CAROLINA

CIVIL ACTION NO.: 2010-CP-26-10602

STEPHANIE A. SMITH, on behalf
of herself and all others
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Plaintiff,
vs.

PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE
DIRECT INSURANCE CO., and
PROGRESSIVE MAX, and
PROGRESSIVE CASUALTY,

Defendants.
STATE OF FLORIDA )
COUNTY OF DUVAL )
DEPOSITION OF ELBONYE DENNIS,

taken pursuant to Plaintiff's Notice to
Continue 30(b) (6) Deposition of Defendants

DATE TAKEN: Friday, June 1, 2012
TIME: . 9:42 a.m. until 10:13 a.m.
LOCATION: Offices of Akerman, Senterfitt, LLP

50 North Laura Street, Suite 3100
Jacksonville, Florida

REPORTED BY: Theresea P. Taylor, RPR, CRR, CBC, CCP
Notary Public, State of Florida
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MR. VAL H. STIEGLITZ, III, Esquire
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speak with? Don't tell me about conversations with your
attorneys, just talking to Goodchild or Amy or anybody else
at the office? |

A No.

Q Did you and any of the other witnesses here get
together and talk about issues and workiné and this
deposition?

A No.

Q Do you know if South Carolina law allows setoff?

MR. STIEGLITZ: Object. Calls for a legal
conclusion, legal opinion for which she's not
qualified.

Q You can answer.

A What's the question?

Q Do you know if South Carolina law allows for a
setoff?

MR. STIEGLITZ: Same objection.

A Define setoff.

Q A reduction for a payment by somebody else?

A Like incur expense covering, what, healthcare
insurance paid plus balance due?

Q Potentially. But in your training did they tell
you about South Carolina law and whether it does or doesn't
apply setoff or allow setoff?.

A No.

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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With Progressive Casualty, if two people have the

same bill from the same provider, one has medical insurance
and one doesn't, and the health insurance has a write down,
when you issue checks to those two people they would
receive different amounts, would they not?

A One person doesn't have healthcare insurance?

Q Correct?

A And the other person does?

Q Correct. And there is a health insurance write
down.

A Possibly.

Q In your years, five years in the med pay
unit -- and you were all five in the med pay unit?

No.

Q How many years are you in the med pay unit?

‘A Four.

Q What did you do before that?

A I was a claims processor.

Q In your four years with the med pay unit, have

you taken any South Carolina Med Pay bill and not paid it

because it was unreasonable or unnecessary?

I don't recall.
You don't recall ever doing that?
No.

Do you know if anybody else in your unit has done

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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that, have you ever talked about it or discussed it?

A - No.

Q You have not talked about it or discussed it or
you don't know? |

A I don't know.

MR. STIEGLITZ: One more minute, Charlie.
MR. LEONARD: TI've got two, maybe two and a half.
MR. STIEGLITZ: We'll compromise on a minute.

BY MR. LEONARD:

Q Let me ask you to look at Exhibit Number 3 -
(tendered). And on that bill, what is the legal obligation
at the time the patient or insured receives this bill?

(The above-mentioned instrument was previously
marked for identification as Deposition Exhibit No. 3.)
MR. STIEGLITZ: Object to form. Calls for a
legal conclusion. If you can answer it. '

A Okay. The amount billed is $330, and I would
submit it through the Coventry network to see if there's
any repricing.

Q If there was no Coventry network, what is the
legal obligation, in your word the legal responsibility of
the patient/insured?

MR. STIEGLITZ: Same objection. You can answer
it if you can.

A Okay. According to this, and it says self-pay,

THE CAPTION COMPANY, INC.
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IN THE COURT OF. COMMON PLEAS,
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR HORRY COUNTY, SOUTH CAROLINA

CIVIL ACTION NO.: 2010-CP-26-10602

STEPHANIE A. SMITH, on behalf
of herself and all others
similarly situated,

Plaintiff,
vs.

PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE
DIRECT INSURANCE CO., and
PROGRESSIVE MAX, and
PROGRESSIVE CASUALTY,

Defendants.
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STATE OF FLORIDA )
COUNTY OF DUVAL )
DEPOSITION OF LILIAN FELTON,

taken pursuant to Plaintiff's Notice to
Continue 30(b) (6) Deposition of Defendants

DATE TAKEN: Friday, June 1, 2012
TIME: ) 9:06 a.m. until 9:34 a.m,
LOCATION: Offices of Akerman, Senterfitt, LLP

50 North Laura Street, Suite 3100
Jacksonville, Florida

REPORTED BY: ' Theresea P. Taylor, RPR, CRR, CBC, CCP
Notary Public, State of Florida

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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APPEARANCES:

MR. CHARLES VANCE LEONARD, Esquire
Harris & Leonard, PA

4615 Oleander Drive, Suite 202
Myrtle Beach, South Carolina 29577

and

MR. NATALE FATA, Esquire

Nate Fata, PA

Post Office Box 16620

Surfaside Beach, South Carolina 29587
Appearing on behalf of the Plaintiff

MR. VAL H. STIEGLITZ, III, Esquire
Nexsen Pruet, LLC

Post Office Drawer 2426

Columbia, South Carolina 29202-2426
Appearing on behalf of the Defendant

ALSO PRESENT:

Kevin Peinkofer, Progressive

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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Q@ Have you ever determined whether an expense is

reasonable?

A If something is something I don't understand, I
will talk to my manager about it

Q Do you recall any situations where you had to
determine --

A No, I don't.

Q So in the 300 or more claims that you may have
adjusted in the last year, you don't ever recall coming
across a claim that you thought the charge or the-expense
was unreasonable?

A No, I don't recall.

Q Okay. What you do recall is just looking to see
if there's'any health insurance payments er adjustments to
the bill, the charge amount, to determine whether the
insured gets paid the full charge amount, the full amount
of the bill, or that amount which the health insurance
company paid and what is left on the balance bill and what
the insured has already paid?

A Yes.

Q Have you ever determined whether any medical
service was necessary?

A Not that I recall.

Q Do you know of anyone in your office that has

ever determined whether the medical service is necessary?

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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A “th_tyaphl recgll.

Q So your function is to determine on a bill what
the original charged amount is, the total amount of the
bill, and then what any contractual adjustment there might
have been to the bill due to health insurance and what the
health insurance carrier paid, what the insured paid and
what's left on the bill?

A Repeéﬁ your question. Repeat your statement.

.Q . In adjusting the claims for med pay claimants inN
South Carolina, your process is simply to look at a bill,f
determine what was charged by the provider, correct, and
then what was paid by the health insurance carrier, what
was paid for by the‘insured and what is left owed by the
insured on the bill?

A Yes.

Q Do you enter data from, say, Exhibit 5 into the

computexr?
A Do I?
Q Yes. Do you put information --
A From this?
Q -- from the medical bill into the computer?
A  On this bill? |

Q Not on this particular bill, but, for example, on

a medical --

A  You said Exhibit 5, so --

THE CAPTION COMPANY, INC.
(904) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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IN THE COURT OF COMMON PLEAS,
FIFTEENTH JUDICIAL CIRCUIT, IN AND
FOR HORRY COUNTY, SOUTH CAROLINA

CIVIL ACTION NO. : 2010-CP-26-10602

STEPHANIE A. SMITH, on behalf
of herself and all others
similarly situated,

Plaintiff,
vs.

PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE
DIRECT INSURANCE CO., and
PROGRESSIVE MAX, and
PROGRESSIVE CASUALTY,

. Defendants.

STATE OF FLORIDA )
COUNTY OF DUVAL )
DEPOSITION OF KIMBERLY RRADEN,

taken pursuant to Plaintiff's Notice to
Continue 30 (b) (6) Deposition of Defendants

DATE TAKEN: Friday, June 1, 2012
TIME: 10:59 a.m. until 11:32 a.m.
LOCATION: Offices of Akerman, Senterfitt, LLP

50 North Laura Stree , Suite 3100
Jacksonville, Florida

REPORTED BY: Theresgea Pp. Taylor, RPR, CRR, CBC, ccp
Notary Public, State of Florida

THE CAPTION COMPANY, INC.
(804) 642-4464 - Fax (904) 642-9798 - Cel| (904) 823-8179
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APPEARANCES :

MR. CHARLES VANCE LEONARD, Esquire
Harris & Leonard, paA :
4615 Oleander Drive, Suite 202

Myrtle Beach, South Carolina 29577

and

MR. NATALE FATA, Esquire

Nate Fata, pA

Post Office Box 16620 :
Surfside Beach, South Carolina 29587
Appearing on behalf of the Plaintiff

MR. VAL R. STIEGLITZ, IIX, Esquire
Nexsen Pruet, LLC

Post Office Drawer 2426

Columbia, South Carolina 29202-242¢
Appearing on behalf of the Defendant:

ALSO PRESENT:

Kevin Peinkofer, Progressive

THE CAPTION COMPANY, INC.
(804) 642-4464 - Fax (904) 642-9798 - Cell (904) 823-8179
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Q How many claims do you handle in a month? Is it
more than 207

A It's more than 20.

Q is it more than 5027

A It's more than 50.

Q Do you have an estimate about how many claims you
handle a month? |
An estimate?
Yeah. Like more than 60, less than 100°?
over a hundred.
And you've been adjusting claims for 18 monthg?
Uh-huh.
Is that a yes?

That's correct.

O ¥ O ¥ 0 » PO »

In your time of adjusting claims over the last 18
months, adjusting more than 100 claims a month, can you
recall any instance where you thought or determined that a
medical charge or eéxpense was unreasonable?

A I don't recall.

Q Can you ever recall in the last 18 months of
adjusting claims for South Carolina claimants or any other
claimants whether you determined that a medical service wasg
not necessary?

A I qgn't_recallv

Q@ And South Carolina is one of the states you

IEH?CAPZRWV(IHMRAAHKLMC
(904) 642-4464 - Fax (804) 642-9798 - Cell (904) 823-8179

000474

14:.07

11:07

11:08

11:.08

11:08



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) - FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) . C/ANO.: 2010-CP-26-10502
) .
STEPHANIE A. SMITH on behalf of )
herself and all others similarly situated, )
)
Plaintiff, ) AFFIDAVIT
) OF CLASS REPRESENTATIVE
Vs.. ) STEPHANIE SMITH
) - S %
PROGRESSIVE HALCYON ) c o~
INSURANCE COMPANY n/k/a ) 2z 8 %
PROGRESSIVE DIRECT INSURANCE ) 20 o <
CO., PROGRESSIVE MAX and ) o T 2
PROGRESSIVE CASUALTY ) ot B &
INSURANCE COMPANY, ) %ﬁ‘: ® =
) Af - L
Defendants, ) B o
)
1. I, Stephanie A. Smith, am the putative class representative in this lawsuit.
2. Prior to commencing this action, Charles Leonard represented me in an

automobile wreck case. He submitted medical bills to my automobile insurance carrier,
Progressive, for med pay benefits. ‘

V3. Progressive wrongfully reduced its med pay payments to me because I
have health insurance. |

4, 1 paid health insurance premiﬁms.

5. I retained Mr. Leonard and Mr. Fata to pursue an action on a classwide
basis.

6. From the Defendant's records and responses, there are more than 1,000

people like me who are being underpaid because they have health insurance. This

practice is not fair.
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7. I paid the Progressive insurance pfemium which includes a med pay
benefit.

8. During the course of the litigation, I have been in contact with my counsel.

9. On many occasions I have seen Mr. Leonard and I have provided
information to him. I have documented my experiences and have provided this
information to my counsel.

10.  Ihave been deposed by opposing counsel on two occasions.

11. I understand the nature of the claim and the dispute over the policy
language “incurred”.

12. The Court should certify thé class because Progressive’s systematic
adjusting practices of reducing med pay benefits has been in place for several years and
has affected over one thousand South Carohmans

13. I can fa.uly and adequately protect the interests of the class. I have
engaged lawyers who understand the insurance industry, insurance issues and who have
successfully handled class actions in the past.

14.  The C_ourt shouid certify the class due to the nature of Progressive’s
practice, its systematic approach to handling med pay claims and the number of affected
Class Members.

FURTHER AFFIANT SAYETH NOT.

Wb 4. W55
S i i

tephanie A. Smith

to before me on this
day of 0&21 , 2012,
ded . drnege—

Notary Publie for South Carolina
My commission expires: éﬁﬂ'[ﬁ .
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| | ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) C/ANO.: 2010-CP-26-10502
)
‘STEPHANIE A. SMITH on behalf of )
herself and all others similarly situated, )
' )
Plaintiff, ) AFFIDAVIT
) OF
Vs. ) NATE FATA
) -
PROGRESSIVE HALCYON ) e
INSURANCE COMPANY n/k/a ) o g
PROGRESSIVE DIRECT INSURANCE ) o % >
CO., PROGRESSIVE MAX and ) g'v'; 2
PROGRESSIVE CASUALTY ) e
INSURANCE COMPANY, ) e 3
- ) 26
Defendants. ) ‘M% e
) -

PERSONALLY appeared before me the undersigned, who upon bemg duly sworn
deposes and states the following:

1. I am the sole principal of Nate Fata, P.A. I am licensed to practice law in the
United States District Court for Souﬁ1 Carolina, the United States Fourth Circuit Cburt of
Appeals and the South Carolina Supreme Court. - I graduated from DePaul University in 1993
and began practicing with a medium-size firm in Chicago and was with that firm for a little more
than two years.

2. I have tried cases in South Carolina state court and Illinois state court, United
States District Court for South Carolina, and the United States Bankruptcy Court in the Northern
District of Illinois.

3. In 1995 1 established my practice and have practiced almost exclusively in the

area of civil litigation. Ihave specialized in representing consumers.

000477



4, Since 1997, I have been a member of the National Association of Consumer

Advocates.

s, I am and have been a member of the South Carolina Trial Lawyers Association,

South Carolina Association of Justice, South Carolina Bar, Horry County Bar, and Georgetown

County Bar.

6. Since 1996 I have handled class actions and have been designated as class counsel

by several courts, including the following:

a.

In Re: Heilig Meyers Master Trust Consumer Account Class Litigation, 4:01-
4032-25; nationwide class settlement of more than 960,000 consumers whose
accounts were mishandled by servicers of the Heilig Meyers Master Trust.

Bone v. AT&T, C.A. No. 4:96-3527-12; nationwide settlement class of
residential consumers of independent local exchange carriers who were
solicited and switched to AT&T for optional long distance calling plans that
were not available through the independent local exchange carrier.

Gregory v. TranSouth, Case No. 98-CP-26-15 81; statewide settlement class of
consumers who were charged collateral protection insurance with excessive

coverages. '

Hammond v. Horry County School District; Case No. 97-CP-26-2563;

settlement class of local residents subjected to drainage/flood problems.

Angus v. City of Myrtle Beach, Case No. 99-CP-26-4559, tried to verdict, and

appealed to South Carolina Supreme Court obtaining favorable. ruling for

- taxpayers; settlement class of taxpayers who were overtaxed in 1999-2000.

Moyd v. Insteel Wire Products, Inc., Case No. 04-CP-22-997; settlement class
of employees who were not paid accrued vacation time when the plant closed.

Edwards v. SunCom, Case No. 02-CP-26-3539; litigated, appealed to South
Carolina Supreme Court, and settled case involving the improper charging of
early termination fees to approximately 6,000 South Carolina class members.

Robinson v. Marion Hospital, Case No. 2007-CP-33-121; Class was
certified in contested hearing and case settled for patients’ whose health
insurance claims were not processed.

2
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7. I, along with co-counsel Charles V. Leonard was retained by Stephanie A. Smith
in 2010 to review and prosecutei the claims asserted in connection with the Defendants’
underpayment of med pay benefits.

8. We have litigated this action for over two years and I am intimately familiar with
the nature of the claims.

9. '\ Common facts and issues concerning the Defendants’ practice and .policy
interpretation make this case very suitable for class treatment. The named Plaintiff’s claim is
typical of those of the class. The named Plaintiff and her counsel can fairly and adequately
protect the interests of the class due to their collective experience. -

10.  The Court should certify the class as all prerequisites of Rule 23 have been met.

FURTHER AFFIANT SAYETH NAUGHT.

Executed: Surfside Beach, South Carolina

October Z§, 2012 / ,

Nate Fata

SWORN to before me this 25 day
of October, 2012,

Stute of South Cardiing

3
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STATE OF SOUTH CAROLINA IN THE CIRCUIT COURT
COUNTY OF HORRY

STEPHANIE A SMITH on behalf of herself and Case No. 2010-CP-26-10502
all others similarly situated,
Plaintiff,
V. AFFIDAVIT OF MICHAEL R. UTH 5
o2
PROGRESSIVE HALCYON INSURANCE : %}; VC‘Z),
COMPANY, n/k/a PROGRESSIVE DIRECT ‘:gi‘,._ <
INSURANCE CO., PROGRESSIVE MAX, and . Qn'é‘) -
PROGRESSIVE CASUALTY INSURANCE, n% -
2u @
Defendants. 7‘3§ U)
=
°

I, Michael R, Uth, being first duly sworn under oath, depose and state that | am not less
than 18 years of age, and have personal knowledge of the matters set forth in this Affidavit
such that, If called to testify at a hearing or trial in this cause, | could truthfully and competently
testify as follows:

1. I am an Associate General Counsel working on behalf of Pro‘gressive Casualty
Insurance Company (“Progressive Casualty”) and, in this capacity, | am personally familiar with

Progressive Casualty’s structure and corporate holdings, including parent companjes,
subsidlaries and affillates. 1 am also familiar with the business records maintained by
Progressive Casualty relating to its corporate structure. These business record; are maintalned
in the course of Progressive Casualty’s ordinary and regularly conducted business activity and,
at the time such records were prepared, they were prepared from information recorded by
persons with knowledge of Progressive Casualty’s corporate structure and holdings.

2, Based on my personal knowledge in my capacity as an Associate Genéral Counsel

at Progressive Casualty, and based upon my review of Progressive Casualty’s business records
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relating to Progressive Casualty's_corporpte structure and holdings as set forth above, | have
personal knowledge of the matters set fortﬁ below.

3, I am aware that the Plaintiff in this action is seel;ing to add ProgressNe Northern
Insurance Company (“Progressive Northern”) and United Financial 'Casualty Company (“United
Financial”) as defendants In the above- captioned matter. These companies are completely
separate and distinct companles from Progressive Casualty, and also from Progressive Max
Insurance Company (“Progressive Max".) and Progressive Direct Insurance Company
(“Progressive Direct”):

a) ' Each of thé above listed companies is separately incorporated as a
separaté and distinct legal entity in the State of Ohio, with the exception of Progressive

Northern, which is incorporated in the State of Wisconsin;

b) Each of the"above flisted companies is capitalized separately;

c) Each of the above listed companies has separate Officers and Directors;

d) Each of the above listed companies has its own separate ownership

structure;

e) Each of the above listed companies submits its own separate financial
- audits;

f) Each of the above listed companies maintains its own financial

statemenfs; .
g) Each of the above listed comriéhié;s sets Its own insurance reserves;
h) Each of the above listed companies maintains its own assets and

liabilities; and
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i) Each of the ab;)ve listed companies underwrites and issugs Its own
insurance policies and is only responsible for paying claims made under the policies it ‘
has issued.

4, Progressive Northern, United Financial, Progressive Max, Pr.ogressive Direct and
Progressive Casualty all maintain separate and distinct bank and finéncia! accounts.

5. | The Pléintiff, Stephanie Smith, had a policy with Progressive Max ~ not with
Prog;ressive Direct, Progressive Northern, Progressive Casualty or United Financial. Thus, as
evidenced by the attached drafts, it was Progressive Max that was responsible for and which
made payments to Ms. Smith in connection with her MedPay clain'.n.o. Each issuing company Is
responsible for paying the claims made under policies issued by that éompany.

6. Progressive Casualty adjusts claims for Progressive Max pursuant to an arm’s
length contract that has been approved by state regulators. It has separate and distinct
contracts with Progressive Diret;t, Progressive Northern, z_md United Financial which were also

negotlated at arm’s length and approved by state regulators.

FURTHER AFFIANT SAYETH NOT. ?

Michael R. Uth

SWORN and subscribed to before me
this q*‘aay of December, 2011.

Ml ey e G Lo—~= (LS)

Notary Pubc for Ohio

Mamarst A. Ross
My Commission Expireg: , Notary P{!%Bc-smeof Ohlo
Mmmwmmma
Recorded in Lake County
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STATE OF SOUTH CAROLINA [N THE CIRCUIT COURT \3

COUNTY OF HORRY

STEPHANIE A SMITH on behalf of herself and Case No. 2010-CP-26-10502
all others similarly situated, E
Plaintiff, o
AFFIDAVIT OF PETER GOODCHILD
V. _ _

PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE DIRECT
INSURANCE CO., PROGRESSIVE MAX, and

A g
PROGRESSIVE CASUALTY INSURANCE, 3’; o
i
Defendants. 25 o
o3l A
s
2 <@
22

Personally appeared before me, Peter Goodchild, who, being duly sworn, deposes’;%nd

says that:

1. | am employed by the Progressive Casualty Insurance Company (“Progressive”)

- as a Medical Supervisor in its National Mediqal Unit located in Jacksonville, Florida. | have been

employed by Progressive since 1999, aﬁd have worked as Medical Supervisor in the National

Medical Unit since it was formed in 2008.

© 2. The National Medical Unit processes and adjusts MedPay insurance claims on
policies issued by The Progressive Group of Insurance Companies (“The Progressive Group”)
from 35 different States. The National Medical Unit is organized into sevéral “teams,” with each
team being responsible for adjusting claims from a specific group of States. | manage a téam

that is responsible for 15 States, including South Carolina. -

3. There are 14 adjusters working on my team.
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4. | have become aware that counse! for the Plaintiff in the lawsuit referenced
above wishes to take the depositions of 9 of the 14 adjusters who work on my team: Lisa
Ashworth, Rhasida Murphy, Michael Hayes, Chris Miles, Melody White, Robert Cole, Megan
Abubakar, Elbonye Dennis, and Lillian Felton. Each of these adjusters works in our office in |
Jacksonyille, and | am personally familiar with the impact it would have on their work, and
Progressive’s work, were they to be forced to be deposed. None of these 9 adjusters worked on
the Plaintiff’s claim in this case. The.adjuster who worked on the Plaintiff’s claim was Dorothy
Lange; Ms. Lange has Aalready been deposed on her adjustment of the Plaintiff’s claim. In
addition, | have myself been deposed on the adjusting policies that the National Medical Unit
follows in adjusting South Carolina MedPay claims, as well as the adjustment of the Plaintiff’s
claim. |

5. it would affeqt our work at the National Medical Unit in the following ways if
these 9 additional adjuster; had tq be deposed:

a) My group receives approximately 140 new claims every day. These claims
must be logged in timely, and put into processing timely. If there is any éigniﬁcant delay in this
process, then new claims begin to pile up on top of old claims, and our ability to handle claims
timely is affected. Given the time that these 9 adjusters would have to be away from their work
for deposition preparation and déposition time, | could envision us losing essentially a week’s
worth of work. During this time, claims would lay unattended, as other adjusters do not have
the capacity to pick up untended claims from other people, plus it is important that clairﬁs be
handled by people with knowledge and experience in the particular States involved. (in other

words, we cannot simply interchange adjusters.)
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o) it is not unusqal for an adjuster to commit to an insured that they will
perform certain actions on a specific date. évery adjuster has a list of “commitments” for each
day. For example, an adjuster may have committed to issue payment on a given day, or update
the insured on a specific date, or interview a medical provider on a certain date. Being called
away for depc;sitions would make it impossible, or at least very much harder, for adjusters to
meet these commitments to our insuredﬁ. Then, the past day’s commitments would run into
the next day’s commitments and égain makg it more difficult to remain current with our
insureds and our work-flow. fhis would affect everything from setting up a claim file, to
collecting fhe informatic;n required to procéss a claim, to paying the claim.

c) Our adjusters are constantly dealing with insureds and others over the
phone. These 9 adjusters would be unable to talk to insureds and others on métters relating to
claims while out for depositions. This would create a serious customer-relations issue, as
insureds legitimately expect to be able to call the person handling their claim and discuss the
status, ask questions, answer questions, etc. it would send a very negative message for’ |
Progressive h;we had insureds calling, and not being able to talk to their adjusters.

- d) In order to deal with the back-up in our work-flow, we would have to pay
our adjusters to erk overtime. We would need to minimize one day’s work running into the
next day, and working oyertirhe would be the only way to try to prevent this from happening.
Overtime has an obvious financial impact upon Progressive, as it would have to pay the
adjusters time-and-a-half for their overtime hours.

e) The 9 adjusters whom the Plaintiff’s lawyer seeks to depose are not-

experienced in litigation. As their Supervisor, | would find it necessary to accompany themto
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their depositions. This would take me awav from my work for a substantial period as well,
meaning that | would be unable to provide the support and make the decisions that are

necessary in order for our claims process to keep wofking smoothly and efficiently.

Peter Goodchild

SWORN and subscribed to betore mz

this Q day of &om\m ,2011. {

Kr ’M{r‘: (A/{QJWV'“
Nethry Publit for Florida .
My Commission Expires: M a‘i 014

TAM! MARIE WiLSON . [§

Wotary Public - Stats of Fiorida [
My Comm. Expires May 21, 2014 §
- Commission# DD 983652 |
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STATE OF SOUTH CAROLINA IN THE CIRCUIT COURT

COUNTY OF HORRY

STEPHANIE A SMITH on behalf of herself and ' Case No. 2010-CP-26-10502
all others similarly situated

Plaintiff,

v AFFIDAVIT OF DOROTHY LANGE

PROGRESSIVE HALCYON INSURANCE
COMPANY, n/k/a PROGRESSIVE DIRECT
INSURANCE CO., PROGRESSIVE MAX, and
PROGRESSIVE CASUALTY INSURANCE,

Defendants.

PERSONALLY APPEARED BEFORE ME, Dorothy Lange, who being ﬁr;t duly sworn,
deposes and says that:

1, | am employed by Progressive Casualty Insurance Company {“Progressive
Casualty”). Beginning in 2008, until April, 2012, | was a claims adjuster In the Progressive
Casualty National Medical Unit. | was part of a team of adjusters that adju§t_ed MedPay claims
from 15 States, including South Carolina. | reported to Medical Supervisor Peter Goodchild.
Prior to joining the Natlonal Mediéal Unit, | had substantial c!ain;s adjusting experience, having
worked in claims for Progressive since 2005,

2. 1 personally handled the adjustment of Plaintiff Stephanie Smith’s MedPay claim,
and made the payment declislons with respect to each of her medical bills,

3. I received one batch of medical bills from Ms, Smith’s attorney in i009, énd a
second batch in 2011. (A copy of the first batch is attached as Exhibit 1 A copy of the second

batch is attached as Exhibit 2). After verifying coverage, | reviewed each bill individually before
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maklng‘a payment decision. Ms. Smith was insured under a policy with Progressive Max. The

Progressive Max policy provided covérage for reasonable medical expenses Incurred as a result
of an auto accident.

4, As used in the poliey, an insured is co-nsldered to have “Incurred” any sums that
he or she pays out-of-pocket, any deductibles or co-pays, and any balances due to a medical
provider. All such reasonable sums that are incurred are reimbursed to a MedPay claimant {up
to the policy’s limit, so long as all cohditions to coverage are met and no exclusions apply).
Further, if the insured carries his or her own private medical insurance (as Ms. Smith did), the
amount that the private carrier pays to the medical provider is reimbursable as well,

S. 'When a claimant carries his or her own private medical insurance, the private
insurer will usually h'ave an arrangement with the provider under which the provider discounts
charges. In this situation, the amoﬁnt of the discount is not considered to be reimbursable,

because the amount of the discount was not incurred by the MedPay claimant.

6. | applied thgse principles when 1 reviewed Ms. Smith’s medical bills. Ms. Smith’s
attorney submitted bills or stateme'nts from: Doctor’s Care; Conway ER Physicians; Conway
Hospital, Inc.; Ocean Ambulatory Surgery Center; Strand Regional Specialty Associates; and
NovaCare Rehabilitation. He also submitted receipts from CVS Pharmacy and Target Pharmacy.
] revlewéd each bill or statement individually. | approved for reimbursement every 