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' STATEMENT OF ISSUE ON AfPEAL

A ‘Did the trial judge abuse her discfetion by refusing to adfnif a letter | written by
Appellantéé co‘defeﬁda‘ntv, Latréll S‘;rong, 1n which‘Stronig exculpated AppeliantJ and admitted his
own ”'guilt for th¢ bur'glary. and larceny for which Appellant wasl‘ indiCted and tried, ,whe"re:'th.is |
- leﬁéf;v&as préperly aﬁtﬁenticafed pursﬁant tbi Rule T901; SCRE, and admissible as a.n‘out of éouft *

| . statement agaiﬁst interest pursuant to Rule 804(b)(3), SCRE, and as evidence of third party guilt?



‘STATEMENT OF THE CASE

A Rlchland County Grand Jury indicted Appellant on December 15, 2015 for ﬁrst degree N

_ burglary, grand larceny, and possession of a stolen vehicle. R. 418-423. H1s case was called to

trial on October 16, 2017 before the Honorable Jocelyn Newman, and a Jury R. 1. Assistant |

Sohcrtors Rlchard Cathcart ‘and. Jeremiah Shellenberg represented the state and Almee
| Zmroczek represented Appellant R. 1

On October 18, 2017 the jury found Appellant gu1lty as 1nd1cted R. 390 1. ll -23. He
was sentenced to th1rty-s1x years for first degree burglary, ﬁve years consecutive for grand v
larceny, and th1rty days consecutrye for possess10n of a stolen Vehlcle R. 404 1. 1- 8 ‘The
. _aggregate s.entence was forty-onle_year's and thirty day.s impris_onment.' '.

. This appeal follows. "



N

STANDARD OF REVIEW

“The admission of evidence is within the discrétion of the trial court and will not be

.reversed absent an abuse of discretibn.” State v. Hétcher, 392 S.C. 86, 91, 708 S.E.2d 750, 753

(2011) v(quo'ting State v. Pagan, 369 S.C. 201, .208, 631 S.E.2d 262, 265 (2006)) (interhal_
quotation marks omitted). “An abuse of disérétiqn occurs when the,cohclusipns of the trial court”

either fack evidentiary suppbrt or are controlled by an error-of law.” Id. (quoting Pagan, 369 S.C.

at 208, 631 S.E.2d at 265) (intemal quotation marks omitted); see also State v. Brockmeyer, 406

S.C. 324,340, 751 S.E.2d 645, 653 (2013).



ARGUMENT

The trial 1udge abused her discretion by refusrng to admit a letter written by Appellant s

A

codefendant Latrell Strong in which' Strong exculpated Appellant and admltted his own guilt
S .
~ for the burglary and larcenv for which Appellant was. ,1nd1cted and tried, where this letter was

properly authentrcated' pursuant to Rule 901 SCRE and admlss1ble as an out of court statement

. against 1nterest pursuant to Rule 804(b)( 3), SCRE, and as ev1dence of th1rd party gullt

. 4

) Facts at Trlal
" Around one o clock on the afternoon of July\2l 2015 Julie Rleger was drrvrng her )
young daughter in a golf cart to the pool at the Rockbrrdge Country Club Wthh was about a
‘ ,mrle away from therr home. R 33, l 1-34,1. 14. As they passed by their next door ne1ghb0r 'S
hous.»e? Rreger sawpa Car 1n the drrveway that she had never seen bef_ore. She also saw two young
black rnales walking onto the neighbor’s “stoop.” 'f- The r‘nen opened the screen door, looked '_ »
around,' and began k_nocking on the front door. Their behavi‘or -“regiStered as ’js.trange” and
“raised the hairs on the back of [Rieger’s]'neck.’; R. 38,11 41-2»0.‘ No other veh‘icles-Were;in the,
driyeway ekcept for this f‘odd, unusual car” and Rieger knew her neighbors, the J ohnsons, were' N
not home. R. 38,121 -39, 1.2 M |
“After passlng the Johnsons’ house, Rieger :called her husband, told him what she saw, and
asked him to call the Forest Acres Police Department to “corne check it out.” R. 39, 11. 3-11.
After speaking wlth her husband, Rieger turned around and drove back by the Johnsons’ house. :
The two men were no longer standing on the ";stoop."" However, Rieger noticed that the gate on
the left side of the house, which led to the backyard, was open R. 40, ll 1-7. The unusual

vehicle was stlll in the driveway.. R 40, 11. 8-9.
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When Rieger returned to her house, her husband was standing in the driveway and was
on the telephone. R. 41, 1. 24 —42, 1. 11. Rieger then called her other neighbor, Sally Metts,

~“who also 1iyed next door tb the Johnsons, told her what she ‘_observed: and asked her to “go to the o
. I,back room of her house and see if she could see anything going on in the backyard.”. R. 42, 1.
15-23. | | |

After s;‘)eaking‘ with Rieger, Sally Metts went into her .backyard and waiked to the:fence
"that separated her yard from the J ohnsons" yard. Through the bushes, Metts saw two black males
.corning out of the'back ‘of the Johnsons’ house carrying a large flat screen television. R. 63, l.. 4 B
) — 64, 1. 19. She then went back inside her house to a room with a wmdow that faces ithe srde O.f
the Johnsons’-honse Fronr there she saw two black males “goving-past [her] fast with a TV.”
They were holdlng the television at the bottom walked through the gate ‘at the entrance of the
' backyard and eventually “threw” the telev1sron 1nt0 the backseat of the car. that was parked in
: thedrlveway R. 65 1. 20 67 1 13 ST
As the men were getting into the car tc leave, Detective Baxter, who at the trme was

| . assigned to _the patrol nnit with the Forest Acres Police Department, pulled into the JohnSons’

y

driveway, blocking in the car ‘that was parked there'. Baxter saw two black males standing by the

car. When the men saw Baxter, they took off running into the J ohnsons backyard and ultlmately :
—“hopped the fence ” R. 68, 11. 2 19 R. 91,11 3-9.

For the next forty-five minutes numerous officers with the Forest Acrés Police
Department and the‘-Richland County Sheriff’s Department, along with a K-9, chased the two
“black males 'until they were ultimately apprehended. R.111,1.16-115,1.20; R. 123, 1. 2; 129,
1; 12; R. 136,1. 7 — 143, 1. 20; R. 151, 1.5-154,1.22; R. 191., 1.10 - 196, 1. 10. Anpellant was

caught in the backyard of a residence and held at gunpoint until he was handcuffed. R. 142,1. 6
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— 143, 1. 3; R. 152, 1; 23 — 154, 1.'10. His codefendant, later identified as Iuatrell'Strong, was.
apprehended hy K-9 Indy hiding under a car parked in 'front of the house where Appellant was
, arrested R. 143,11 4- 13 R. 154, ll 14-18; R. 155 123 156, 1. 13 R.195,1.13 - 196 1. 17.
The car parked in the Johnsons’ driveway was reported stolen earller that moming ‘R,
‘111‘., 11. 8‘-:.14. On the backseat of the car, ofﬁcers]found two flat screen telev1sions-, two laptops,
two iPhones,A an‘ .iPad,. two iPhone clases,i headphones, and other‘ electronic accessories.i o
‘ Christopher Johnson identified these items as being stolen from his home.r R. 169, l.. 7 — .l72, 1.
22. Latrell‘ Strong’s DI\'IA,' and- that of an unidentiﬁed second person,bwas found on'Several of the*

B stolen electronics However, Appellant was 'excluded asa possible contributor to. this DNA'. R.

o 242, l 10— 243 l 13; R247 1. 21—248 1. 10

, Jul1e Rieger and Sally Metts were both shown two photographic llneups by law
e
enforcernent. In the first 11neup,' Ri_eger 1dent_1f1ed Latrell Strong as one of the 1nd1v1duals_she , |
: saw at the Johnsons’ residenee. In the second lineup, sheidentiﬁed a second person'she believed 1
| was ihvolvéd 1n the burglary. »‘While Appellant’siphOtograph was included in this second lineupi,i ‘
Rieger identiﬁed another male as being involved. R. 52, 1. 12 - 54, l 15. Sally Metts could not '
l identify anyone in either lineup. R. 69, 1. 19~ 70, 1. 1; R. 75, 1.2 76, 1. 11; R. 307, L 1-310,1
'Appellant’s defense at trial as to the burglary and larceny. was that he was an accessory
 after the fact. He argued Latrell Strong.and a second individual, who Rieger 1dent1ﬁed in the
lineup and who pos51bly contributed to the umdentlﬁed DNA that was found on the stolen

. electronics, committed the burglary and called Appellant for a ride after the fact. R. 13, 11. 1-4;

R. 356, 1. 15-22. Appellant admitted to being guilty of possession of a stolen vehicle. R. 352, 1.



24 — 353, 1. 3. His DNA was 'found'on.the steering wheel and gearshift of the stolen vehicle as |
~ wellasona drinl< bottle found insidethe car. R. 240, l 1-241,1 18;.R. 243, l.. 21-244,1: 1. :
" How the Issue was Presented Below | ;

l)uring his 'presentation of evidence, App.ellant songht to introduce a letter written hy Ahis

* codefendant, Latrell Strong; in which Strong eXculpates 'Appellant and maintains Appellant was

. an accessory after the fact. R. 2, 1/15 5, 1. 8; R. 256, I. 24 - 258, L. 6; See R. 407:408. “The

)
undated letter was postmarked on September 7 2016 and mailed to Appellant S defense counsel :

- The envelope lists the return address as Latrell Strong, #608448 A S.G. Detention Center 201'

-'JohnMarkDial Dr Columbla SC 29209 R. 407-408. The letterreads o | " }

-1 Latrell Strong is writeing th1s letter on the behalf of the defendant Darlus;
- Walker [Appellant] witch is my co- -defendant of a burglary 2nd that he knew
nothing about until after the fact. The burglary 2nd was my (Latrell’ Strong)
~ doing. 1 simply called the defendant Darius Walker for a ride. When he came to’
_pick me up I still did not say anything about what I had done until the police car
..~ pulled up to'the residence. By then it was. fare to late. ‘I am Just writeing this " -
letter to own up to my-actions like a man and put all this behind me. 1f you would
like to get in contact w1th ‘me the address to where I am being held is on the front ,
.“of this letter “ - - = :
"R 407-408.

Appellant attempted to admit the letter by calling Strong as a witness. However, Strong"
'invok'ed his Fifth Ainendment right to remain silent and refused to answer any questions\ R.' .
259, l 17 — 261, L. 12. Since Strong was an unavailable witness, Appellant then proffered .
several witnesses to authenticate the letter and envelope

Christina Metze, defense counsel’s paralegal at Al Z. Law Firm, testified in camercr that
‘ she obtained Defense Exhibit No. 20, the letter and envelope from Latrell Strong, from the

office’s PO box. She opened the letter, scanned the document, and made a note in the case file.

R.274,1.5-275,1. 10.



Washava Moyd, the division manag\er‘of operations at th_e Alvin S Glenn Detention
Center (ASGDC)',“t'estiﬁed in carﬁera thatl Latrell Strong’s inﬁate number was 608448, which“
, : matched tﬁe inmate number listed_.on the’reu»lrn. address\. R 278, 1. 15 - 279, 1. 10. She-als'(;"‘
testified that Strong was ihca.rce'ratedr ét the ASGDC from July 21, 2015 until March 217, 2017 o
énd, .therefore,‘was incaréerateq on September 7, 2016, the da{te the le:tter was pos'.[r‘nark'ed.‘ R'.l ‘
279, 1. 11 - 280, 1. 1 She further ‘exllalained the précess b}—l.whiy'c_:h inrﬁates at th¢ 'ASGDC‘SCH.d
’ maﬂ. Speciﬁcaliy, én inmate wquld give the mall to a‘:unit officer, V\;ho in turn wc;)uld give it t(;' a ;
mail glerk, who :Stafnps the back of the envelope indicatin_g' that it came from the ASGDC and
then takes it to the post office. . R. 2:80,' 11‘2'17' Moyd identified Defense Ex_hirb'it__ No. 20 as

| .c‘oming from thé';»ASGl.)C.B‘ase'_d on the stamp on the back of the envelope. R. 280,1.18-281,1.
_ 3 .‘She_élso; ciariﬁed thait inme;tés‘receiii_e pre-stamped_ .er‘lvélopéls; rﬁeéninga.li qf the_‘envlelv(,)pes'
_ ACQIIIIC w1th a stamp -;al’re;':ldy»onf'them.. R 281, 11. 4-1 9. | | |

.Léstly,. Investigator John Cé.rwell identified the DNA consent to search form and the

" advice of rights form, that were marked as Defense Exhibit Nos. 18"and 19; respectively, that ~ -~ -

were signed by»Latrell Strong during the coursé of law enforcement’s investigation. Carwell

\

testjﬁed that Stfdng sigr;ed fhese ,docgfnents in his presence. R. 286, 11. 6-2 1.
Defense counsel argued, based on this évidence, -'that -Appellant had 's'uflﬁ.cien"tly :.

authenticated thefletter and eriveiop_e, marl;ed as Défense Exhibit No. 20, pursilant‘ to-Ruie 901,

. : . v

' SCRE. She emphasized subsébtic}n (®)(3) of Rule 901 in support of _her. argument and asserted

the ju;y could compare the known signature of Latrell Strong- on Défensé Exhibit Nos. 18 and l§

- with.t‘he sigﬁéturé that appeared on the letter. Counsel also pited to subséction (b)(4) and argued :

the substance of tile .letter, aiong with its appearance and other distinctive characierisfics,./

including the use of a pre-stamped envelope, the ASGDC stamp on the back of the envelope, the

-/



use of Strong’s inmate number, the fact that it vyas postmarked while Strong was incarcerated,
and the actual content of the body of the letter, established its authenticity. Counsel concluded.
that it was ultimately a jury question. R.295,1.4-297,1. 14. |

‘ The trial . judge ruled -the letter was ,inadmissible ' because it was" not properly
authentieated. While she acknowledged Strong’s signature on Defense Exhibit Nos. 18 and 19

“appear[s] to be similar to” the signature on the letter, she stated the “problem is the signature

- and the letter appear to be in different handwriting. And the court has heard no testimony from

any witness regardmg the prlnted portlon of this letter and any attempt to authentlcate the prlnted o

portron of the letter The judge asserted Appellant failed to authentl'cate the content of the letter; o

l

“because for- all anybody knows his [Strong’ s] 31gnature 1s on a blank piece of paper and
somebody ﬁlls it [1n] and mails it from the ]arl ”? R 297 L 15 298 1. 14 Consequently, based |
‘on the totallty of the c1rcumstances the Judge concluded Defense Exhlblt No. 20 was not'
Y 'sufﬁc1ently authentlcated and, therefore, not adm1ss1ble. R.:298, 11 15-22, o
. Discussion a ' S A ¢ |

The trial judge abused her diseretion by refusing to adrnit Defense Exhibit No., 20, the |
letterand .\env‘elope from Latrell"Strong in which Strong exculpates'Appellant'and admits_ his own' “
- guilt, ’since this exhibit was properly authenti‘eated pursuant to Rule 901, SCRE, 'and. was
' admiSSible pursuant to Rule 804(b)(3), SCRE, and as evidence of third party guilt.
Authe‘ntication : | | | B

‘ “It is black letter law that evidence must be authentlcated or 1dent1ﬁed in order to be

admissible.” State v. Brown, 424 S.C. 479, 488, 818 S.E.2d 735, 740 (2018) (c1t1ng State v.

Rich, 293 S.C. 172, 173,359 S.E.2d 281, 281 (1987) (noting prior to the adoption of the rules of

evidence that an exception to ‘the hearsay rule does not “absolve the offering party from the usual



s

)

requirements-of authentication”). “Upon adoption of the South Carolina Rules of Evidence, this

common law rule Was codified at Rule 901; SCRE.” Id. (citing State V. Anderson, 3'86‘ S.C.120, -
| ¢ 128-132, 687 S.E.?d 35, 39-41 (2009)). | '

Rule 901(aj, SCRE, states, “Tlre requirement of authentication as a conelition precedentn o
to. admissibility is satisfied by ev.idenee sufficient to support a ﬁnding that the matter is what 1ts
prononent “claims.” Altlronéh .not exhaustive, Rule 901 further prot;ides examples. of
authent1cat1on or 1dent1ﬁcat10n l’Vthh conform w1th the requ1rements of the rule Rule 901(b), | ,
'SCRE Relevant here are subsect10ns three and four Subsectron three states, “Companson by‘",
* Trier or Expert _Wltness. .Companson by the trier of fact or ‘by' expert witnesses w1th speelmens
which: have been authenticateo'.”' Rule 901(_5)(3), SCRE. ‘SUbsectionv four states,"‘ “Disltinctive‘

Characteristics and the Like. "Appearance, contents, substance, ‘internal f)attems, or other

2.

’ ' " . .- A 3 ’ ) .--. ) . . l 3 ‘ ‘-‘ . v '.' .
- “distinctive characteristics, taken in conjunction with circumstances.” Rule 901(b)(4), SCRE.

\

~ “The proof of authenticity required preliminary to the introduction of an instrument in -
evidence need not be direct proof. Authenticity of documentary evidence may be shown, so as to
render it admissible in evidence, by indirect or circumstantial evidence.” Winburn V. 'Minnesota

Mut. Life Ins. Co., 261 S C. 568, 576-571, 201 S.E. 2d 372,376 (1973) (c1t1ng State v. W1lson:

P

' 246 S.C. 580, 145 S.E.2d 20 (1965)). “A writing may possess certain drstmgulshmg . ',

characteristics which, coupled with circumstances, are sufficient to identify its source or author.”
§ 17:6. ~ Authentication by circumstantial evidence: Distinguishing charaeteristics Trlal ’

Handbook for South Carolina Lawyers § 17:6 (citing State v. Wilson,: 246 S.C. 580, 145 S E 24

20 (1965)). “For example a letter indicating it is in reply to a letter from its addressee is? -

‘ -generally deemed to be sufﬁc1ently authenticated.” Id. (cmng Leesville Mfg Co. v. Morgan

Wood & Iron Works, 75 S.C. 342, 55 S. E 768 (1906)) “Likewise, if the contents of a letter

10



reference matters which only the person signing it would have reason to know, thait 1s ord1nar1iy
sufficient proof of authorship ” 1d. (c1t1ng State v. Hightowe 221 8.C. 91 69 S. E 2d 363 (1952)
and McCorm1ck Handbook of the Law of Evidence (2d ed. ) § 225) |

| .“[T]he burden to authentlcate . .. 1s not hlgh” and requires_Only that the proponent

“offer[] a satlsfactory foundation from wh1ch the jury could reasonably find that the ev1dence is

/ authentlc » Deep Keel LLC v. Atl. Private Equltv Grp LLC 413 S.C. 58, 64 65 773 S E2d

607 610 (Ct App. 2015) (quotlng Unlted States v. Hassan 742 F.3d 104 133 (4th C1r 2014))

B

(alternations in orrginal)

Here ’Appellant presented sufﬁcrent ev1dence to authentlcate the letter and envelope R

A - marked as Defense Exhlblt No. 20 for 1ts adm1551b111ty Pursuant to Rule 901(b)(3) the Jury

| could have compared the s1gnature on’ Defense Exhlbrt No. 20 w1th the known s1gnature of o

. Latrell Strong . on- 'the DNA- consent to search form and the advice of .rlghts form that were -
- v-_marked as Defense Exhibit Nos 18 and- 19 respectlvely It was up to‘the Jury to’ ‘determine,'.
whether the 51gnature on the letter was that of Latrell Strong bajsedion its' own comparison,wi'th,“

- these documents. ‘-VT_he trial judge abused her discretion by ruling ’Appe_ilant' failied to authenticate 4.
the “printed portion of the letter” because vAppellant did not introduce any. te‘sti'mony "'or-
documentary ev1dence of Strong S known prmted” handwrltlng as opposed to h1s 51gnature
L Even if Strong did not write the prmted portlon of the letter, his 51gnature at the bottom of the
letter indicated he adopted or approved of the contents of the letter, just. as_law enforcement _
“officers often write out a statement for a -witness and the witnes_s adopts the stater_nent by signing o
the bottom. This was a factual issue for the jury to determine. "
Additionally, pursuant to Rule 901(b)(4), the, appearance, contents,/ substance, and

- distinctive characteristics of the letter and envelope established -its authenticity. The body of the
. ' p \

1 t



letter identified ‘Appellant as Strong’s‘ codefendant and discussed Strong’s own guilt for the
\burglary anti larceny for which he and Appellant were hoth charged.v - The envelope' was
Aiidentiﬁed: as a pre-stamped enVelope :{rnrnates at the Alvin S. Glenn Det_ention Center are :give'n N
~and was stamped by the mail clerk at the Atvin S. Glenn ,petention Center With the facility;s'.

,‘ disclairner. Furthermore, the letter was post-marked while Latreli Strong was incareerated at ’the '

ASGDC and noted hlS correct inmate nurnber Therefore Appellant met the low burden of proof’ b
necessary to authentlcate Defense Exhibit No. 20. The trial judge erred by ﬁndlng otherw1se

7

Hearsay

In State v. Doctor, 306 S.C. 527, 413 S.E.2d 36 (1992), our Supreme Court first adopted |

the rnle that out of court _statements against penal interest made by an unavailable declarant are

 admissible at trial. State v. Kinloch, 338 S.C. 385, 388, 526 S.E.2d 705,706 (2000). “However;
; if offered to exculpate the accused. in a crirninal trial, .they 'are-admissible only if corroborating .

ev1dence clearly indicates the trustworthlness of the statements ” Id (empha51s in orlgrnal) See

] State V. Fornev 321 S.C. 353 468 S.E. 2d 641 (1996)

Rule 804(b)(3) SCRE codified thls exceptlon to the hearsay rule State V. Cooper 334

©S.C. 540, 514 S. E 2d 584 (1999) Rule 804(b)(3) provides: -

Statement Against Interest. A statement which was at the time of its maklng SO

_ far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to

) subject the declarant to civil or criminal liability, or to render invalid a claim by

~ the declarant against another, that a reasonable person in the declarant’s position

would not have made the statement unless believing it to be true. A statement

tending to expose the declarant to criminal liability and offered to exculpate the

- accused is not admissible unless corroboratlng circumstances clearly 1ndlcate the
~ trustworthiness of the statement.

In Kinloch 'our Supreme Court asserted that the party offering the statement bears a
“formldable burden” in meeting the requirements of Rule 804(b)(3) SCRE. Kinloch, 338 S.C.

385, 388, 526 S.E.2d 705 706-707 (citing Umted States v. Lowe 65 F.3d 1137, 1146 (4th Cir.

12



1995)). The Court explained, “[Tjhe ru.k'e does not}requirev that tlie inf;ormation within the.
statement be ‘ clearly corroborated, it mea;ms‘ only th'a‘t there be cbrfoborating cir’c}ilmst'anc-:’es
Whichvclearly 'indicate. the trustwOrthiness of the statementx it.self, ’i.e.,'that‘ the statement ‘was 7:‘
actually ‘made.” Id. at' 389, 526 S.E.2d at 707 v(emphasis in original). ‘;Thé corrobof_étion
"requiremeht'is a'prelimina.ry .d'eterrﬁinat-ionv as to the .Stéter:rlen’vt’s' adrfiissibility, not an"ultimate'

{ . ) . : : ' I .
- determination about the statement's truth.” Id. (citing 5 Weinstein's Federal - Evidence, §

' 804.06(5)(a) (2d Ed.1999)).
Here, Appellant presented sufficient evidence to ‘esta"blivsh “the stét’e‘ment 'vgas aétually '

made.” The same evidence used tb authentic;até Defense Exhibitho. 20 e'stéblished the letter

was written by Latrell Strong, whether its content was true or not. ‘Again, thé bottom of the letter ., s -

» .. contained Strong’s signature :a‘rtld there was evidence from ’which\ the jury could have concluded . - o

this was i‘n:f.ac't Strong’s si'g‘nat"ure,}S_eé Defense Exhibit Nos. 18 and 19 "lihe_ return address on

: the envelope contained Strong’s correct inniatenumber' and indicated h‘é‘ w’as‘" incar_cerated at tﬁe; ‘

ASGDC. 4Moreovér, Appellant preSénted cvideriée StrA(‘)}r‘lg was incaréerafed. at the ASGDC on ; L

. the date the. lefter was‘p'o_stmafke’d and that the eﬁ\;elope was a pre'—Stamp_ed envelope given to
inmate§ 'atAthe facility a‘ﬁa was s‘tamped oﬁ the 'baélg with the facility’s disclaimer;- . Theée éfe' ‘
4 cofrobopgting c'ircumstan:c'es that clearly indiéate tﬁé trustworthiness of the statement. |
Not only did Appellant establish the vtrustworthiness of the statément, he also pre'se‘ntevd. )
‘evid:*,née Strong was an unavailable witness begause he invoked his Fiftﬁ Amendment,right to
\\re‘main silenvt’and' that the statérﬁeﬁt itself was. against S;crong’s pepél interest since in the letter"" ‘
~ Strong admitted ‘sole. guilt for the burglary and lérceny fdr which he and Appellant were'charged

and exculpa.ted Appellant. ¢
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- Consequently, Defense Exhibit No. 20 was admissible under Rule 804(b)(3),’SCRE, and
the trial judge abused her discretion by refusing to admit it for the jury’s consideration. ‘
B \ .
Third Party Guilt

The adm1ss1b1hty of ev1dence of th1rd party guilt in South Carohna is governed by the rule

set forth in State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (1941). In Gregory, our Supreme Court |
stated:

[T]he evidence offered by accused as to the commission of the crime by an‘othel
person must be limited to such facts as are inconsistent with his own guilt, and
to such facts as raise a reasonable inference or presumption as to his own

. innocence; evidence which can have (no) other effect than- to‘ cast a bare
_suspicion upon another, or to raise a conjectural inference as to the commission of

. the crime by another, is not admissible.... But before such testimony can be
‘ received, there must be such proof of connectlon with it, such a train of facts or. ‘
‘circumstances, as tends clearly to point out such other person as the guilty- party. .- i
Remote acts; dlsconnected and outs1de the crime itself, cannot be separately .
proved for such a purpose : X ~ 7 .

198 S C at 104 105 16 S.E.2d at 534 535 (1nternal citations omltted) (emphas1s added) See 2

State v. Burgess 391 SC 15 22 23 703 SE2d 512 516 (Ct App. 2010).

Once properly authenticated pursuant to Rule 901, SCRE, Wthh Appellant d1d the letter ‘,

and envelope marked as Defense Exh1b1t No. 20 were adm1ss1ble pursuant to the doctnne on .

third party gullt In the letter Strong admits sole respons1b111ty for the burglary and larceny for
wh1ch Appellant was 1nd1cted and tried. Agam the letter reads:

1 Latrell Strong is wr1te1ng this letter on the behalf of the defendant Darius
Walker [Appellant] witch is my co-defendant of a burglary 2nd that he knew
nothing about until after the fact. The burglary 2nd -was my (Latrell Strong)
doing. I simply called the defendant Darius Walker for a ride. When he came.to
pick me up I'still did not say anything about what I had done until the police car
pulled up to the residence. By then it was fare to late. T am just writeing this
letter to own up to my actions like a man and put all this behind me. If you would
like to get in contact with me the address to where I am beirig held is on the front
of this letter. : :

R. 407-408.
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Strong clearly‘ states Appellant was merely an accessary after the fact in that he came to

" the scene after Strong had already comrﬁitted the burglary because Strong called Appellant for a ‘

‘ ride.‘.‘This evidence is inconei\stent with Appellanf’s guilt onr the indicted offenses and 'fais.es a

r‘easonab.le inference tﬁat he is vinnocent. _It was up to the jury to determine the cre.(Jiibil_ity of this .
evicience. |

Because the trial judge abusedvher discretion by reﬁlsing to adrhit Defense Exhibit No..‘

20, Appellant respectfully requests this Court reverse his convictions and sentence and remand

for a new trial.

7
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CONCLUSION

/

Based on the foregoing argument, Appellant respectfully requests this Court \r'eversve' his -

convictions and sentence and remand for a new trial. .

This 8th day of April, 2019..

~ Respectfully submitted,.

(%M/IH . Camdu
Lara M. Caudy = ‘ //
Appellate Defender:

~ ATTORNEY FOR APPELLANT .
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