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ISSUE PRESENTED

The PCR court erred in denylng Petltloner Mack a belated appeal from the denlal of hlS
| apphcatlon for DNA testing . and for failing to find his DNA attorney 1neffect1ve for not ﬁhng an
appeal timely; instead, the PCR_Judge denled Petltloner s second PCR due to Petltloner_' _s failure

" 1o stafe a cogningle claim uﬂde£ the Postftlénviction"Procedure Act Becéuse Petitioﬁg_r éSkl_ed
~ for a belated appéal; .Petlitilc‘:)nerf,_s fail‘ﬁfé t'b‘.complly with tﬁe sfé_tuyté of-,limitatiprhs; an:d as zbéing :
éucceésive which wés pfej lid_i'.crial':to 'i’étit{(;ﬁef b?déuSe-thié'Qa;'ﬂis é'ﬁly avehﬁé vfo; theDNA : h:

éppeal.



" STATEMENT )

On Aprll 2006 the Spartanburg County Grand Jurymd1cted Mack on the’ charges of
| burglary ﬁrst degree and grand larceny App 364 - App 367 February 22 23 2011 Mack--.‘v
proceeded to trial before the Honorable J Derham Cole and a Jury Mack was represented by ’

Roger Poole, and the state was represented by Barry J. Barnette and Anthony C Lelbert App. 1.
‘The jury found Mack guilty as 1nd1cted.~,-App; 157, 1= App. 159 ll.tll. The Judge sentenced.

~Mack to the mandatory hfe w1thout parole on the burglary first degree and ﬁve years on the

“ grand larceny App 168 I 14— 25 B ‘

Petrtloner Mack appealed hlS conv1ct10ns and sentences wh1ch ‘were afﬁrmed by the o '»'.

‘ Court of Appeals on Apr11 17 2013. State v. Mack, Op No 2013 UP 161(Ct App ﬁled Apr1l )
17,2013). |

On May 6, 2013 Petltloner Mack ﬁled an appl1cat1on for post -conviction rehef (PCR)

' The state ﬁled a return on March 18 2014 An ev1dent1ary hearlng Was held on January 14,.

23015 before the Honorable Deadra L Jefferson Mack was represented by Leah B Moody, and\ S

»the state was represented by Suzanne Whlte App 193

Judge Jefferson demed Mack’s PCR apphcatlon and dlsmrssed 1t with prejudlce App
' 281. Mack’s PCR counsel filed a not1ce of appeal The Supreme Court denred the appeal on -
‘ VFebruaryl 2018. Supp. App. 12. R ."' . R A

' On September 27, 2012 followmg hlS conv1ct1on at tr1al Mack ﬁled an apphcatlon for

forens1c DNA testmg App 294, On October 31 2014 an ev1dent1ary hearlng was held in L

General Sessmns Court before the Honorable :J. Derham Cole Pet1t10ner Mack was agam ‘
represented by Leah B. Moody, and the state was represented by Barry Joe Barnette and

-Anthony C Le1bert App 299



Judge Cole 1ssued an order on' May 19 2015 where he denred Mack’s apphcatron for'

DNA testmg Thé Judge found that “the 1tems Mack wanted tested were prevrously subjected to
' .‘DNA testrng and further testrng would not-prov1de a more probatrye result,” App. 317 - App. |
326. | l | | L |
. Mack filed a notice of appeal On July 16 2015 the Court of Appeals dismissed Mack’ i

' appeal as not trmely served, Mack V. State S C Sup Ct Order ﬁled July 16 2015. App 330

App. 356

On September 10, 2015 Petltroner Mack ﬁled a second PCR applrcatron (2015 CP 42-,

‘ 3806) Where he rarsed two. 1ssues (l) DNA counsel Leah B. Moody was 1neffect1ve for farlure'
to appeal defendant’s DNA applrcatron trmely under the DNA Act Sec 17- 28 90(6) (2) DNA '
counsel was 1neffect1ve for fallure to- have the tr1al Judge recuse h1mself from’ the DNA hearlng ;
when requested by the defendant. App 321 App 332 App 356 App 357. The state ﬁled a'
'retum and motion: to dlsmlss on March 23 2017 App 333 App 339
| An ev1dent1ary hearrng was held on: June 29 2017 before the Honorable Robm B. |
' fStrlwell Mack was represented by Rodney Rlchey, and the state was represented by Valerle“
* Giovanoli. App. 341 The PCR Judge ruled on the record at the hearrng and granted the state’s
_'motlon to d1sm1ss Petltloner Mack’s PCR applrcatron App 350 1. ll - App 351, 1L 25. On ~l
July 7 2017, the PCR Judge the Honorable Rob1n B Stllwell ﬁled an order denymg Mack ]
PCR. - S | SRR -
| Mack’s PCR counsel ﬁled a tlmely notlc‘e of appeal Counsel prov1ded a separate ,

. accompanying explanatron whrch provrded that Petrtroner Mack ﬁled th1s PCR in order to obtam '

a

. an appeal from his DNA testmg hearrng as hrs DNA counsel dld not appeal the denlal of h1s |

'



réquest for DNA testing. Counsel wrote: f‘ThiS was the only method hé had to get the appeal.” - |

application and disniissing 1tw1th prejudiée.\ App. 354-App.«361 S



STANDARD OF REVIEW f‘ ‘<

Our standard of reV1ew in PCR cases depends on the spc01ﬁc issue before us. We defer toa PCR
). .

court's ﬁndmgs of fact and will uphold them 1f there is ev1dence in'the record to support

|

83940 (2018)

them Sellner V. State 416 S C. 606 610 787 S E.2d 525 527 (2016) (c1t1ng Jordan V. State 406 B A 4

S.C. 443, 448, 752 S. E. 2d 538 540 (2013)) We rev1ew questrons of law de novo, w1th no

deference to trial courts Sellner 416 S. C at 610 787 S E 2d at 527 (c1t1ng Jamrson V. Statc 410

S C 456, 465 765 S E.2d 123 127 (2014)) The Supremc Court Would review questlons of law o

de novo w1th no deference to the PCR Court. Smalls V State 422 S C. 174 810 S. E 2d 836

‘ - . : . . . . !



. ARGUMENT

The PCR court erred in denvlng Pet1t1oner Mack a belated appeal from the denral of his o

o ppl1cat1on for DNA test1ng and for fa1l1ng to ﬁnd his’ DNA attomey 1neffect1ve for not’ ﬁhng :

‘an appeal t1melv 1nstead the PCR 1udge demed Pet1t10ner S second PCR due to Petitioner’ s-' .

<

' fa1lure-to state a cogn1zab1e claim under the. Post—ConV1’ct1on Procedure Act because Pet1t1oner L |

asked for a belated appeal; Petitioner’s failure to comply with the statute of limitations; and as
- being successive which was preiudicial to Petitioner because this was his only avenue for the

- .

DNA appeal. -

: ReleVant Facts
The main concern in this case is that Pet1t1oner Mack has the rlght to a belated appeal
-from the den1a1 of his DNA test1ng H1s DNA counsel fa1led to ﬁle ‘the appeal
Two of the issues. rarsed by Mack in his first PCR appllcat1on were that his tr1al counsel ’
~ failed to’ object to the DNA ev1dence when the state did not produce -the tanglble -1tems nor
N . .
' pictures of the 1tems swabbed Mack also ra1sed the issue of m1sconduct of the sohc1tor s office
and ,law enforcement because the state ‘did nott turn over the bloodeyiden‘ce. App. 355..
. Judge"J efferson found that trial'counsel was not;ineffectivve because counsel had‘no "‘good‘ ‘
' '.lfalth or legal bas1s” to object to the DNA test1ng App 271 Judge Jefferson also found that
. Mack’s M r1ghts were not Vlolated as Mack fa1led to prove that the state suppressed any’

ev1dence App 279 ‘The Judge denled Mack’s PCR applrcatron and d1sm1ssed it w1th preJudlce B

.‘ App 281. The Supreme Court den1ed Mack’s appeal on February 1, 2018 Supp App 12.

" On September 27 2012 follow1ng h1s conv1ct1on at tr1al Mack ﬁled an apphcatlon for . .

forensrc DNA testing. App 294. Mack cla1med that there were two forensic analys1s reports

tal

' w1th d1fferent 1nformat10n He wrote “This dlspute of DNA testlng belng done on ‘the tangible ~



items (light switch, bookshelf, and entertainmerit ‘center ;will constituté new evidence because
pictures were said to be lost that were to show blood swab locations )'App 296 |

At the evrdentrary heanng on October 31 2014 before the Honorable J Derham Cole.

the state argued that Mack wanted the, actual tangrble 1tems where the blood was found App '

299; App. 302, 11. 1 - App.‘ 304 AL 10, DNA cOunsel explarn‘ed 'that'plctures were taken'of the

actual items where the blood was located. However the plctures were lost before the case went'
to trral The state produced only testlmonsl about these 1tems Mack ner/er got to see the plctures '
nor the actual items. Counsel told the court that Mack wanted the actual 1tem's because he wanted -
testmg done of those items as related to the DNA Counsel explalned that Mack stated that he «
was innocent and it was not h1m App 304 ll 12 App 306 ll 20 | | |
Judge Cole 1ssued an order on May 19, 2015 where he den1ed Mack’s request for DNA: .

. testing The judge found that ‘the items Mack wanted tested were prev1ously sub_lected to DNA .
testrng and further testlng would not prov1de a more probatrve result ? App 31 7 App 320
| Mack ﬁled a notlce of appeal On July 16 2015, the Court of Appeals dlsmlssed Mack s

A _
.appeal as not tlmely_ served: Mack v. State? S_;C. Sup'.Ct. Order ﬁled July 16, 2015. App. 330;‘

App. 356.
In h1s second PCR apphcatron ﬁled September 10 2015 (2015 CP- 42- 3806) Mack,

. rarsed two 1ssues (1) DNA counsel Leah B Moody was 1neffect1ve for fallure to appeal,

defendant’s DNA apphcatlon timely under the DNA Act Sec 17- 28 90(6) (2) DNA counsel was

1neffect1ve for fallure to have the tr1al Judge recuse hlmself from the JDNA hearrng when o

requested by the defendant App 321 -App. 332 App 356 App 357 The state filed a retum o

and motion to dismiss on March 23 2017 App 333 App 339



At the ev1dent1ary hear1ng on June 29 2017 before the Honorable Rob1n B. St1lwell the - -
state told the court that they were there to address the1r motlon to dlsm1ss because 1neffect1ve
2y

assistance of PCR counsel was not a cognlzable cla1m under the Post Conv1ct10n Procedure Act o

The state explalned that the only except1on was the grantmg of a belated appeal pursuant to B

Austin V State when a PCR apphcant s PCR attorney fa1led to ﬁle an appeal However the state'

argued, Aust1n had not been extended to 1nclude counsel in DNA actlons as DNA actions werev

governed by‘ a different sectlon of the c_ode. T.he state rarguedp,that the‘re was no precedent, to‘ ,‘ e

[

, ~extend‘ Austin to DNAV actions. The lsta’te cited- the". last sentencezof section l7-28?d(l wh/ich‘
'prov1ded “The performance of counsel pursuant to-this part shall not form the bas1s for rehef in
"any post- conv1ctlon relief proceedlng » App 341 App 343 ll 23 App 345 1. 24

Mack’s PCR counsel argued in return that Mack had a r1ght to appeal Counsel c1ted»
' Sectlon 17- 28 90 of the DNA Act wh1ch prov1ded “All rules and statutes appl1cat10n 1n cr1m1nal B
proceedlngs aré ava1lable to the appl1cant Counsel argued that that sectlon gave Mack the r1ght

- to have an appeal—even ina PCR case Counsel told the court that Mack had an attomey for the .

Co DNA hear1ng, SO he had “no mechamsm of ﬁlmg that appeal » App 347 11 1 -23..

" PCR counsel said. he d1d not bel1eve that the 1ntent of the Leglslature in thls statute was to .

o preclude Mack from havmg an appeal Counsel argued that ina PCR 1f the PCR attorney fa1led

' to file an appeal the defendant was entrtled to a- belated appeal Counsel stated that the

 legislature meant the same for. th1s DNA statute. Counsel asked for an ev1dent1ary hearlng to

determine what happened w1th the DNA counsel regardlng the appeal App 347 ll 24 =

App 348,11, 21.

Y

The PCR Judge ruled on the record at the hearmg and granted the state S motlon to'

d1smlss Petltloner Mack’s PCR appl1cat1on App 350 ll ll - App 351 ll 25 The Judge'



E' :
[

explained that the la‘w was contrary to. Mack’s pos1t10n ” The Judge stated that a PCR“

apphcatlon was not the venue for challenglng PCR counsel’s performance The judge also stated' B

.that further DNA test1ng would not be very productlve as the 1tems had already undergone DNA "
test1ng He said that Mack Just d1sagreed W1th the results But the Judge sald “I don t thmk that A
the PCR appl1cat10n quest1on1ng deﬁc1ent conduct of the PCR counsel is approprlate ? App 350,

1L 11 = App. 351, 11. 24. ', BRI

'In h1s order 1ssued on July 7, 2017 denyrng Mack’s PCR appl1cat10n Judge St1lwell _—

found that Mack’s PCR appl1cat10n had to be dlsm1ssed because he falled to state a cognrzable,_'f o

N

cla1m under the Post- Conv1ct10n Procedure Act at S C Code Sectlon 17 27 lO to 160 The orderu_' e

~also prov1ded that “an allegatlon of 1neffect1ve as51stance of counsel appomted pursuant to the’ o a

‘Access to Justice Post-Conv1ct1on ‘DNA testlng "Act did notnform a collateral attack on the;v
valldlty of the conv1ct10n or sentence and rnay not formvthe ba51s for rellef in any post- .,
convrct1on rel1ef action.” S C Code Sectlon 17- 28 60 App 354 App 361 ApD. 357 - App 358 _ t.
The Judge also ruled that Mack’s appllcatlon had to be dlsmlssed for fa111ng to comply_w
wlth the Statute of L1m1tat10ns as. 1t was ﬁled more than one year beyond the exp1rat1on of the
statutory ﬁl1ng cla1m The Judge wrote that Mack was convrcted in 2011 and he ﬁled thlS PCR -
. apphcatlon September 10 2015 App 358 App 359 |
* The PCR Judge then ruled that thrs appl1cat1on wasi successwe to the ﬁrst PCRT' B
appl1cat1on in that it could be 1nterpreted as attackmg the underlymg convrctlons App 359 The |
‘ order prov1ded that Mack could have ralsed the new grounds for relief in his prior: post-_'

1

convrctron relref appl1cat10n /App 360 R SRR . , 3

.l

Mack’s PCR counsel filed a t1me1y not1ce of appeal Counsel prov1ded a separate :

accompanymg explanat1on which prov1ded that Pet1t1oner Mack ﬁled thls PCR in order to obtaln )



an app:eal from his DNA testing hearing as his DNA counsel did ﬁof; épvp‘eal the denial of his-
request for DNA testing.’ Cdunscl wrote: ,“-“Thivs was the only method he had téyge‘g'th‘e appeal.” *

See Notice of Appeal Explanation. App 3_63: o

10



Di_scussion' . PR c o . . ~

In 2008 the South Carolma Ceneral Ass.embly passed'the Access to Justlce Post-Convrctron |
DNA Testlng Act to perrnlt 1ncarcerated 1nd1v1duals who had heen convicted of certam offenses
access to DNA testlng. On January 1, 2009, the ‘i,ACt became effe_ctlve. S.C. .Code Ann §‘ 17—‘28—, -
IOet__q_ | |

The Access to Just1ce Post Conv1ct1on DNA Testrng Act provrdes in 17 28 30(A)

A person who' pled not gulltv to at ‘least one of the followmg offenses was subsequently_,
convrcted of or ad]udrcated del1nquent fo‘rthe offense is currently 1ncarcerated for the offense B
and asserts he is 1nnocent'of the offense may apply for forenslc DNA testlng of h1s DNA and any:';"“., .
phys1cal ev1dence ora brolo glcal materlal related to hlS convrctron or adjudrcatron | E
" "fs C. Code Sectlon 17-28- 30(A) | | M
| Therefore to. apply for forensrc DNA testrhg under thls subsectlon a person must ‘satlsfy . l. :
four requlrements' (l) the person must have pled not gurlty to an enumerated offense (2) the. '
person must have been conv1cted of the offense (3) the' person must be incarcerated for the.
offense and (4) the person must assert his inhocence of the offense | |

| The cardlnal rule of statutory constructlon is tolascertarn and grve effect to the 1ntent of |
the legrslature Charleston Countv Sch Dlst A State Budget and Control Bd 313 S. C l 5 437

\

S.E. 2d 6 8 (1993) Under the pla1n meanmg rule the court should not alter the meanmg of a

clear and unambrguous statute In re V1ncent J 333 S C. 233 235 509 S E 2d 261, 262 (1998) o

(c1tat10ns omltted) Where the statute s language is, plaln and unamblguous conveymg a clear :
and deﬁnlte meanrng, the rules of statutory 1nterpretat10n are not needed and the court should not“ P
' 1mpose 'another meamng. Id (c1t1ng Paschal v. State Electlon Comm n, 317 S. C 434 454'

SE2d890(1995). . ¢ .in Lol ; | I

C1E



- S.C.. Code Section of the. Uniform Post-Cont/i‘ction' Pro'cedure‘ Actprovi.des.'instances .
: when a person may 1nst1tute the PCl{ proceledlng Sectlon tB) prov1des ‘l ‘ |
“This remedy iS not a substltute for nor does it affect any remedy 1nc1dent to the proceedlngs in \‘
- the trlal court, or of dlrect review [emp.has1s added] of the sentence or convrctlon _' fv"’ » .
The state in their argument agamst a belated appea‘l“ for Mack 01ted the last sentence of o
' A‘Sectlonl 17- 28 60 whlch prov1des “The performance of counsel pursuant to thls artlcle shall not:.;; Y
, fform the ba51s for rellef in any post conv1ct1on rehef proceedmg | |
PCR counsel then crted Sectlon 17 28 90 (A) whlch provrdes “All rules and statutes '
‘ appllcable 1n. crlmlnal proce_edmgs are avallableto. the apphcant a_nd the sollcltor or‘attorneyA
general as applicahle ? ‘ | : | ‘
Section 17- 28 90 (G) prov1des =
~ The applicant and the sohcrtor or attomey general as apphcable shall have 4‘ |
the right to appeal a final order denying or grantmg DNA testing by a writ
of certiorari to the Court of Appeals or the Supreme Court as prov1ded by

. the’ South Carollna Appellate Court Rules.

In Austm V. State 305 S. C 453 409 S E. 2d 395 (1991) the Supreme Court held that the .

, defendant alleged in h1s second PCR apphcatlon that he expressed the desne fora review of the
B demal of his ﬁrst PCR appl1cat10n but that his counsel falled to t1mely seek review. He then
. clalmed meffectlve ass1stance of counsel thus requ1r1ng a remand for an ev1dent1ary heanng on

the issue of whether he hadreques_ted a reylew and. was. demed the opportumty to seek appellate‘

review. The Court remanded Austin’s case for an evidentiary hearing.

Where ineffective assistance of counsel is alleged as a ground for relief, the applicant must =~

| prove that “counsel’s conduct so undermined the prOpervﬁJnctioning of -the‘adversaria'l ‘process that

~the trial cannot be relled upon as havmg produced a Just result ”? Strlckland V. Washmgton 466 U S -

. 668 104 S. Ct 2052 (1984) Butler v, State 286 S C 441 334 S E.2d 813 (1985) The proper'i |

L

s A: 12 "



_ measure of performance is whether the attomey prov1ded representatron w1th1n the range of
.competence required in crlmmal cases. tncklandv Washmgto supra Butlerv State supra

A two pronged test. 1s used in evaluatmg allegatrons of ineffective assrstance of counsel
The apphcant must prove that counsel’s performance ‘was deﬁclent and fell below reasonable '
profess1onal norms; and there is'a reasonable prohab1hty that but for counsel’s unprofessmnal

errors the result would have been drfferent Cherrv V. State 300 S. C 117- 118 386 S. E 2d 624

989).

A reasonable probabllrty isa probabllrty sufﬁc1ent to undermme conﬁdence in the outcome ,

, of the trial. Ard V. Catoe 372 S C. 318 331 642 S.E. 2d 590 596 (2007) Johnson Ve State 325 '_'

S.C.182, 480 S.E.2d 733 (1997). | B T R

- DNA counsel was 1neffect1ve for not trmely ﬁlrng an appeal for Petltloner Mack follovwng | '

| the denial of his DNA appllcatlon Mack was’ ent1tled to an appeal The PCR judge erred in rullng |
that PCR was not approprrate for meffectlve a551stance of PCR counsel DNA counsel was not a

PCR counsel as the state made very clear durmg their argument that the DNA Act was ina separate .

code from the PCR Procedure Act Therefore DNA counsel would be separate from aPCR counsel "
A e

‘ Although the state argued that Austin was not extended to DNA appeals Pet1t10ner Mack :" ‘

' had no other avenue for an appeal from the DNA hearmg HIS PCR counsel made this clear in the
notice ofappeallexplanatron o o o o - N
The PCR Judge erred in: rulmg that Mack farled to cite a cogmzable claim under the PCRV
‘Procedures Act. Although Mack’s. claim i is under the DNA Act he stlll met a cla1m pursuant to the" '
PCR Act. Sectron 17-27- 20 (A) (4) provrdes that where exrsts ev1dence of materlal facts not -
preV1ously presented and heard that requlres vacation of the conv1ct10n or sentence m the mterest of

justice. Mack contmued to proclaim hlS 1nnoc‘ence and that the DNA testmg done prevrouslyrwas' L



incorrect. Mack was sentenced to life in prison.' He: deserves to, pursue ,eilery chahce that the state

Tt

- made amistake .

| The PCR Judge erred in rulmg that Mack’s PCR appl1cat1on was s ot in comphance with the -

A statute of limitations w1thout cornisidering the fact that Mack ﬁrst ﬁled h1s DNA appl1cat10n in 2012
fol_lowmg his conviction at trial. The point of the second PC_R was the DNA rulmg without allowmg ,
h1m an appeal

(:v(.

.The PCR Judge erred in rul1ng that thlS second PCR was success1ve Mack had not made A

", this claim of bemg demed an appeal from h1s DNA hearmg prev1ously

Mack should be allowed a belated appeal from the demal of hlS DNA heanng The DNA

hearmg was held in General Sess10ns with the Sol1c1tor prosecutmg the case unhke a PCR heanng



CONCLUSION

Based on the above, Petitioner Mack’s case should be remanded for an appeal of the

denial of his application for DNA testing.

This 5th day of April, 2019.

St ezl s

15

LaNell¢ Cantey DuRant ——
Appellate Defender

ATTORNEY FOR PETITIONER




STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS
RECEIVED)
Appeal from Spartanburg County
APR 05 2019
Honorable Robin B. Stilwell, Circuit Court Judge SC C
ourt of Appeals
JOHN WILLIE MACK, SR.
PETITIONER
V.
STATE OF SOUTH CAROLINA,
RESPONDENT
CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Brief of Petitioner in the above
referenced case has been served upon Johnny Ellis James, Jr., Esquire, at the Rembert Dennis
Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and a copy of the Brief of
Petitioner has been served on John Willie Mack, Sr., #257219, at McCormick Correctional
Institution, 386 Redemption Way, McCormick, SC 29899, this 5th day of April, 2019

5éaNege(Cantey DuRant g

Appellate Defender
ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me

this 5th day of April, 2019.
2

(L.S)

N()tﬁ'y Public for South Carolina
My Commission Expires: September 27, 2028.




