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STATEMENT OF ISSUE ON APPEAL

" Did the PCR court err by finding trial counsel ‘was not ineffective for failing to
investigate claims that the V1ct1m previously made unfounded allegatlons of a
sexual nature against a former teacher?

. (Order Grainting Petition for Writ of Certi‘orari)..



STATEMENT OF THE CASE
" Petitioner is presently conﬁned in the South Carolina Department of Cor‘rectio'nS 'pursuant
to orders of CQmmitrnent from the Clerk -of Court in Lexington County. A Lexington County
—Grand Jury indicted Petitioner‘ in A‘dgust 2011 on two counts of criminal sexual conduct yvitha
minor under the age of eleven first degree. (App pp- 514 517) (Indictments 2011-GS-32-2356 - il
~and. 2357) A Jury trial was held on August 28- 29 2012 before the Honorable Perry M Buckner '
(App P 1; p. 93) The jury conv1cted as charged (App PP 275 line 17 —p. 276 line 3) Judge .
Buckner sentenced Petitioner to’ two concurrent terms of twenty Six (26) years 1rnprisonment
| - (App. p. 286,‘line_24- p. 287, line 4) Petitioner appealed.
' Katherine Carruth Goode,' Esq., represented Petitioner in the direct appeal. Appellate

co_unsel vﬁled a_final brief in the South Carolina Court-of Appeals on 'August 23, 2013, along Withi ‘

oo

Petitionier’s final reply brief, Appellate .coun.sel raised the following issue on‘appeal: .
) \-) .. . . L. N . + . . V» . . : .

Did the circuit court err in admitting testimony concerning
“alleged prior acts of the defendant toward the mother of the.alleged

Victim‘? ~ e :

(Final Brief of Appellant, p.. D).

" The State filed its final brief on September 10, 2013. This Court issued an unpublished -
opinien on December 23, 2013 that. affirmed upon finding the issue procedurally barred from
| review State v. Vanover, Unpublished Opinion' No. 2013-UP-481 (S.C.Ct.App.‘2013),‘ 2013 WL
8541658 (2013), and subsequently issued the remittitur on J anuary 8 2014.

On December 10, 2014, Petitioner ﬁled a PCR action and made the followmg allegations |

. of ineffective assistance of trial counsel:

: * The direct appeal briefs have not been included in the petition appendix, but are available

on the Court’s website through C-Track. See Appellate Case No. 2012-212998.
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L (@ Failure to Object/Preserve Issue;
(b) . Failure to Investigate — School Records and
Medical Records;
- (c) Failure to Investigate — Brandon Vanover
(d) Failure to Investigate/Cross Examine/Impeach
~(e) - Permitting Client to Appear and Testify while
‘ - under the influence of prescription narcotics
(f) Soliciting/Failure to object to testlmony regardlng
suicide attempt; v
(g) Failure to Investigate prior unfounded allegat1ons
‘ by the victim
. “i(h) Calllng M1ke Horne as'a Wrtness in the Defendant s'case

: (App. pp- 297:303).
| The State made its return to the apphcat1on on. March 19, 2015 (App pp- 305 -309):
An ev1dent1ary hearlng 'was held Aprll 19, 2016 before the Honorable Perry H. Gravely
(App. p. 310). Jonathan M. M1-llmg, Esq. represented Petltloner in the action. Senior Ass1stant
'Deputy Attorney General J ohanna C. Valenzuela represented the State Atthe eoneluslon of the
hear1ng Judge Gravely took the matter under adv1sement (App p. 475) A formal written .order
: tof disniissal dated June 17 2016 ﬁled June 22 2016 followed (App. pp 478 483) Pet1t1oner '
| ‘ﬁled a Rule 59 ‘motion on July 7, 2016. (App pp. 486- 496) The State made its return to the
‘V motion on July 25 2016 (App Pp. 498 505) Judge Gravely demed the motron on by order
| ‘ .dated July 28;_2016, ﬁled August 12, ‘2016. (App. p.'507). Pet1t1oner,sought,a trrn'ely app’eal
from the deni'al of relief.. | |
Qn March 24, 2017, ~P.etitioner filed his petition for writ of certiorari with this:Court and - !
presented two questions: | | |
L Did the circuit court err in holding that petitioner’s trial
counsel was: not ineffective in failing to properly investigate

allegations that the victim made unfounded allegations of a sexual
nature against a former teacher?



1K Did the circuit court err in holding that petltroner s trial .-
* counsel was not ineffective in fa1hng to properly obJect to “bad -
act” evidence? '

(Petltlon P. 1) : | S
The State made a return on July 26 2017. Petltloner made a reply on August 17, 2017'
-On October 30 201 7, the Supreme Court transferred Jurlsdlctlon of the’ matter to this Court
On February 6,’ 2019, this /Court granted certiorari on one_ issue which the Court framed as
.”foll'ov'v‘s": ‘V | | | | |
Did the PCR conrt_err by.ﬁndin'g trial connsel Was not.ineffec’tiile for farling to
investigate claims that the victim previously made unfounded allegations ofa’

sexual nature agamst a former teacher7

The Brref of Petitioner was filed March 7,2019. This Brref of Respondent follows.

o~



STA‘TElVIENT. OF FACTS
The victim in this case was Pet1t1oner s daughter V1ct1m testified to several incidents of
sexual assault prior to the age of eleven (App: p-- 108, line 9 p- 118 lrne 3) -She testified she .
. 1n1t1ally told her mother about the allegauons in- the seventh grade, but 1o, pollce 1nvolvement

followed‘ (App p- 117, l1nes 7-22). Victim made the allegations agarnst Pet1t1oner to -

1nd1v1duals outside the fam1ly when she was fourteen years old and in the nrnth grade. (App p. : ‘

o '84 l1ne 19 p -85, l1ne 3) Vlct1m testlﬁed Petltroner felt her on the out51de of her clothes (App

p. 109 llne 10- p. 110, l1ne 21) and on another occasion, Pet1t1oner 1nv1ted victim into his

‘ bedroorn ‘pulled her pants down, “was kind of like.cradled on top” of her and put his ¢ \pnvate
1ns1de her pr1vate ” (App p lll l1ne 4 = - p. 112 l1ne 25) She further test1ﬁed \Pet1t1oner_
1nstructed her not to tell anyone or she would get in trouble (App p 113 llnes 1-12). She also E

testrﬁed that other t1mes Pet1t1oner forced her to perforrn oral sex on h1m and also to rub hlSj.:}' '

penls (Tr pp ll4 line 20- p- 115 llne ll) She testlﬁed these events were repeated at d1fferentff E

. homes. (App P- ll6 l1nes l 18) She testlﬁed the abuse stopped when she began menstruatlng - :
»' "“(App p. 124, lines 20- 23) | “ . |
Petrtloner h1s w1fe and hlS mother, testrﬁed he had been accused befbre as a result ofa
drsc1pllne issue, but Victim eventually denied the.abuse. (See App p. 209, l1ne 2 -p. 211, line 4;
p. 185 l1ne l2 p- 189 line 4; p. 202, line 9 — p. 203 l1nel)

" The j Jury was in del1berat1ons over four hours before returning a ve_rd-ict of guilty of both. -

charges. (See App. p. 270, llne'23 —p. 274, line 4).



STANDARD OF REVIEW

“An appellate court must give deference to the PCR court’s factual ﬁndmgs iand must
uphold them if there is any evrdence of probatrve value to support them | Buckson v. State, 423
' S C 313 320, 815 S. E 2d 436 440 (2018) (crtrng Sellner V.. State 416 S C. 606 610 787 S. E 2d

525,.527 (2016)). However, appellate courts ‘review questlons of law de novo, w1th no

: _deference to trial courts.” Smalls v. State 422 S.C. 174 180 81, 810 S.E. 2d 836, 839 (2018)



ARGUMENT 3 I
There is probative ev1dence in the record supportrng the PCR Judge s ruhng that
Petitionér failed to show ineffective assistance in declining to further investigate, obtain
and present evidence from witness Pace regarding a prior false allegation: purportedly
" made by victim as related by her mother that did not involve any allegatron of sexual
, battery
| ‘.When cons1dered in hght of the record before the PCR court, the record supports rellet' is, ‘ .
not warranted. ThlS case presents a failure to. present a sufficient factual basis at the PCR hearing
to carry an applieant’s burden of proof. ‘Petitioner simply failed t'.o show trial counsel rendered
; deﬁcient performance with resulting prejudicev such as w,od_ld ‘entrtle him to reluief.. |
| - The PCR Ruling |
“At the PCR hearing, former defense counsel expiarned that he came to accept thel case the.
case throdgh a law school .friend‘ Kenneth Mathews and that he'knew Petitioner’s stster
- ‘Carohne who worked for Mr. Mathews (App p 318, lines 9 23 see also p 413 11nes 12- 13)
' Counsel testrﬁed he met essentrally w1th ‘the entire farnlly as the charges stemmed from a
father’s molestation ot hlsvdaughter (See App p. 316 hnes 1 16)  Former ‘de'fense counsel
testified that he was aware of Mr. Pace (“Pace”) from a line in Victim’s mother’s note (from a
- snieide attempt) ‘which indicated Victim “‘almost had a teacher"ﬁred beeause she said he said,
d‘what eolorlis your underw_ear’ But h_esaid ‘no 'one wants to see that, pull your pants np.”" (App.
p. 327, line 1 l. - p. '32‘8, line 12).: | Defense counsel.testiﬁed he . did no_tvse,e the Acornrnent' as
“sexual in nature,” but a comment to dres_s properly. (App. p. 328, line 19 —p. 329, line 10). In‘
¥ - .

particular, counsel testified:

A. "Well, the way I learned about that allegation is that there was a one-page

2 ~Mr. Mathews is a criminal defense attorney based in Columbia, South Carolina His
website reflects more than 40 years of experience with areas of practice 1nc1ud1ng criminal
defense, family law, and personal injury. See https://www.kenmathewslaw.com.
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line, which was written about him by the wife. And if I could just read to
you that one-page line? :

vPlease. ,A o ' . o .
. : ' o s : : . .
This is when she tried to commit suicide. And she basically was putting -
everything that she could think of about what was going on. And she said -
that — maybe it's on the other side here. I'll read you word for word what

“his w1fe said. ' :

Please do.

~ She almost-had a teacher fired because she said he said, “what color is
~ your underwear” But he said “no one wants to see that, pull your pants

3

up.

. That 'is the extent of that sentence and I can tell you, I guess,
probably I'm basing some of my decision based on my knowledge of
* teaching school and stuff like that. I went to Clemson in Secondary
- Ed/Hlstory and I was gomg to be a hlstory teacher

' Yes Sir.

" And. my mother was a teacher. "And I guess being a teacher I could see
‘myself telling some young glrl to ‘pull your pants’ Nobody wants to see
“what color your underwear -- I could hear my mother saylng that to
* children. And I don’ treally think that S sexual in nature.

Okay. But you didn’t talk with Mr. Pace to find out whether or not there -
might have been more to the story’? )

- Taccepted that as beirig true. I don’t know if Mr. Pace said that or not, but
if he said that -- I don’t see that as being that bad a thing for a teacher to
~ tell some young student running about -- because old- school you wanted

the students to dress properly. ' ' o

Okay.

~

I would add that neither the Defendant or any of his family wanted me to
subpoena him and br1ng him to Court to testlfy

You had that conversation with them?

I asked if there was anything else. ['asked him “is there anything else you
think we should do?’ And I would assume that Caroline would have said

10



something. I didn’t really know that -- I didn’t put that much faith -- and
‘maybe, [Ms Vanover, in doing that. Because she’s a lovely lady. But she. .~
~ doesn’t have experience with the criminal system. But I thought 1f o
- Caroline really thought it was important, she would have said somethmg to
me. But I'didn’t think it was 1mportant
_ (App. pp. 329, line 4 —p. '330, line 3).
' “Carolme is Carohne Lindler Ms. Lmdler testified at the PCR hearmg She 1nd1cated
'.she had not met with trial counsel until the mornmg of trial; however she testiﬁed she had
“brieﬂy” spoken to' him, and asked if cOunsel need anything in preparation. (App. p. 413, line
21 - p. 41€4, line 18). She indicated that she was aware of the Pace “allegations,” and also
indicated counsel “did know about that.” (App. .p. 415; lines 7-13.) She indicated that shedid
not suggest counsel interview Pace. and also again that counsel “had the information,” and it
was not her “Job to tell him What to do.” (App p. 416, lines 11- 14)

Pace testified at the PCR hearing that he only heard the allegations from the mother d1d ’
- “not ’hear accusations from~ Victim and the mother 1nd1cated Victim told her Pace“had been
asking what color her panties her and her friend wore. What time of the month their ’period was,
if fthey had a boyfriend or not.” (App. p. 355, lines 18-21).; Though both parents callethace,_

73’

a Petltloner approached the matter calmly 1nd1cat1ng, ““f need you to talk to my w1fe (App p.
."3>53, line 16 — p. 354, line20). The mother “Was Very accusing and basically accusmg [Pace] of "

dorng somethmg wrong.” (App p. 354, lines 19-22). The confrontation occurred when Victim:
. was in the seventh grade (App p. 352, hnes 2- 3) The first allegatlons against Petltioner were
| made when Victim was in the seventh grade (App p. 117, lines 20- 22), though Petitioner stated
to the DSS investigator that he never heard of any allegations prior to the investigation of the

.~ instant charges, (App. p. 171, lines 18-24).

: Petitioner failed to establish who withdrew the allegations, as Pace had no personal

11



\
knowledge of who withdrew the allegations (App 356 lines " 5- 22) Petitloner placed no
ev1dence in the record of any contemporaneous report or notation by school ofﬁcrals over who
withdrew what allegation, th'o_u_gh Petitio_ner testlﬁed ‘that he Went to the school and spoke toa .
school-official. (App p.. ll7,’lines'l-9). ' |
Brandon \lfan‘overalso 'te_stiﬁed at the PCR.hearing referencing the L'I;ace .»allegat‘ions.A He :‘-
- testified the allegation vvent to Pace allegedly wanting to‘v knovv‘the color odeictim’_sunderWear.‘
" (App. p. 3?1', lines 2.0-22').._'
Petitioner testified at the PCR the allegations were “in the same line” as those against
| , him,i_then addedg,— differently than the‘ mother’s note,-'Pace"s PCR testimony, or any other-i.’_ -
, testimony_ — that the allegatiori involved a touching on the buttocks. (App. p. 441, line 21 - p
’:‘-442 line3).- : | | B

’ Durmg argument as the conclusron of the PCR ev1dent1ary hearing, Petitioner offered that

" the Pace allegatlons were- of a sexual nature and would demonstrate a pattern of Victrm'

maklng allegatlons to oibtam a de51red result (App p. 460, lines 1- 17) The PCR Judge
| questlon “You don 't thmk he d have had a problem getting that ev1dence in?” (App p 460
lines 18- 20) Petltioner argued that 1f Victim had been confronted and denied the allegation ,.
then extrinslc ev1dence would have been allowed in the defense case. (App p. 460 line 20 p.
461, line 19). The State argued impeachment was a suspect argument when Pace never heard
the allegations‘ from Victim, 'and further argued the informatiOn also held damaging'inferences
sthe 'allegation‘ was an_effort to “cover up”‘Petitioner’s own behavior. .(App. p- 472, lines 224'25})',
' :".‘_1The l;CRjudge resolved: o g o |
| Applicant alleges trial counsel was deﬁcient in failing to

interview a teacher whom, Applicant alleges, the victim accused of "
making sexually harassing statements that were later recanted.

12.
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~ During the PCR hearing, Kenneth Pace, the victim’s' former

- teacher, testlﬁed that Applicant-and Applicant’s wife called him

- -and stated the victim. had ¢laimed he made comments ‘about the
color of her underwear. Mr. Pace testified he had not said these
things to the victim. Mr. Pace testified he never heard directly
from the victim about this allegation and did not speak with the
victim again after receiving that phone call from Applicant. '

Applicant states the witness should have been used .at trial
“to show the character of the victim and previous false statements.
T However this Court finds* Applicant’ did not - establish the
" testimony would have been admissible. Further, this Court finds o
Applicant failed to show that the failure to 1ntroduce thrs testlmony . i
prejudlced Apphcant : : ‘

1-

} (App pp 481 482 Order pp- 7-8).

Y

s Petltloner mamtalned in hlS motion to alter or amend )that Victim could, have been

'._questloned about the pr10r allegatron and recantatlon and Pace could have been called to present o

. - testlmony 1f Vlctrm falled to admlt the pr10r allegatlon and recantatlon (App pp. 495- 496)

o~

- Relevant Law Govermng Ineﬁ’ectzve Asszstance Clazms

 “An ‘ineffective .assistance el'aim dhas .two components: A petitioner must .show "that'
'eounsel;s perforrnance was deﬁcient and‘ that:th'e deﬁeiency prejudic'ed the' defense.” Wiggins,v. '
szth 539 U S 510, 521 (2003) (01t1ng Strzcklandv Washmgton 466 U:S. 668, 673 (1984)) A -
tPCR “apphcant has the burden of estabhshlng hlS entltlement to rehef by a preponderance of the.

' ev1dence ” Rule 71 1(e), SCRCP. See also Gozns v. State, 397 S.C. 568, 573 726 S. E2d 1 3

(2012). In order to prove deﬁment performance the convicted defendant must “show ‘that
eounsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the

' defendant by\ the Slxth Amendment > Harrmgton V. chhter 562 U. S 86 104 (2011) (quotmg

Strzckland 466 U.S. at 687). The petltloner ‘must show there is a reasonable probability that but -

for counsel’s- deﬁ01ent performance the result of the proceedlng would have been dlfferent

13
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Franklin v. Catoe, 346 S.C. 563, 571, 552 S.E.2d 718 723 (2001) “A reasonable probabrhty isa
probability sufficient to undermine confidence in the outcome” of the proceedmg Strlckland
A466 U.S. at 694 “The hkehhood of a different result must be substantral not Just concelvable ”
Richter, 562 U. S at 112 (cztmg Strickland, 466 U S at 693) |

| ‘.“[E]rror by counsel even if professwnally unreasonable doesnot warrant settmg asrde
'the‘judgrnent of‘a criminal proceeding if the error had no effect on the judgment.’v‘” Smith v. State,

386 'S.C. 562, 565, 689 S.E.2d 629, 631 (2010) (quoting Strickland; 466 U.S_. at 691). “To

L establish prejudlce the defendant is requlred to show that there isa reasonable probablhty that,

~but for counsel S unprofesswnal errors the result of the proceedrng would have been drfferent ”

I, 'at'565,—66, 689 S,E.2d‘at 631 (quoting Strickland,-.466-U.S. at 694)_. "‘[N]o preJudrce occurs,

' - despite trral counsel S deﬁcrent performance where there is otherwise overwhelmlng evrdence of -

the defendant’s gurlt ” Id at 566 689 S.E.2d at 631 (crtrng Rosemond v. Catoe 383 S.C. 320,

L 325,680 S.E2d S, 8 (2009))

DiscuSsion o

~

Petrtloner argues to thlS Court that the PCR Judge 1ncorrectly drsmlssed the allegatlon by

' ﬁndlng the ev1dence was not adm1551ble (BOP pp 9 and 13). However that is the very nub of |

\.

whether prejudlce could be estabhshed It matters not if counsel was deficient in 1nvest1gatron if
there is no admissible evidence to be discovered. Strzckland provides:

... a court need not determine whether counsel’s performance was deficient before’
examining the prejudice suffered by the defendant as a result of the alleged
deficiencies. The object of an 1neffect1veness claim is not to grade counsel’s
performance. If'it is easier to- dispose of an ineffectiveness claim on the ground of
lack of sufficient prejudlce whrch we expect will often be so, that course should

" be followed. : ’

1d 466 U.S. at 697.

14
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However, the presentation at the PCR hearing shows a_‘variety_of fai-lings in the case
presented which'in turn supports neither a finding of deficient perfo’rm_ance nor prejudice under .
the Strickland test.

First, P_etitioner’s evidence.that demonstrates counsel was aware of the Pace allegation

v

rests on hearsay from the mother. Further, Pace testiﬁed the accusations were_ received from the -
mother He d1d not - hear any allegation by Victim. The’re was no direct testimony, or‘
contemporaneous written record of what Vlctrrn purportedly stated Further the mother s note —
which counsel admitted that hie reviewed and considered - actually contradicts ‘the mother’s
purported statement to.‘Pace as related by hirn during the PCR proceedings. Further, the PCR

testimony from Caroline Lindler seems “to indicate that counsel knew the essence of the ‘

- -allegation (App .p. 415, lines 7 13) but if’ this came from the suicide note; the farlure to o

1nvest1gate further is reasonable given the explanation forwarded by trral counsel in h1s PCR~ A'
"testimonyf | Further strllF the PCl{ testlmony from Brandon Vanover spe01ﬁcally lrmlts the“_
'comment to =that ,regarding the_ color of unde_rwear,‘ (App. p. 371, 11nes 20-22), but in an
apparently attempt to move the target, Petitloner testified at PCR for the first time that there was

a purported touchmg, (App p. 441, 11ne 21 - p 442 line 3) Asa whole the PCR testlmony’
._ : about the Pace allegat1on is contradictory and'unrellable. But again, and crrtically, the note gtven ‘
to defense couns_el | did not indicate an allegation of a sexual nature. Counsel’s information
reasonably' indicated no further in'vestigation wa.s necessaryv. Strickland, 466 U.S. at, 69'1 (“ln any
4 ineffectiveness‘ case, a particular decisioninoti to investigate_must be directly assessed for
. reasonableness in all the circumstanc‘es,p applying a heavyt measure of deferen_ce to counsel’sh' ‘

‘judgments.. The' reasonableness of counsel’s actions may  be "detérmined or substantially

influenced by the defendant's own statements or actions. Counsel’s actions are usually based,
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quite properly; on informed strategic choices made by the defendant and on information supolied :
by the defendant. In particular, what -lnve‘stigation decisions are reasonable depends critically on
such information.”). This alone is sufficient to afﬁrm the ﬁnding Petitioner failed to show -
~ ineffective asslstance. See Rule 243 (8)s SCACR (the return ma}; offer addltional sustain‘ing
grounds).‘ | | | | . |
Second; as noted within the above:‘argument, 'Petitioner faile'd:'_to establish the-sdbstanc,e

- .'.ol. th_e purpo'rted', accusation. As f_ar as al"prior bad act,” not only‘\;vas the substance not c1earl_}./v
~ éstablished, Pet_itloner failed to shotvhoW such accusation would be_admis_sible as a prior bad
t, especlally given the marked dissimi;larityv between an allegation of sexual comment and the
graphic descrrpt1on of long term sexual abuse See generally State v. Scott 405 S.C. 489, 500,
748 S. E. 2d 236 242 (Ct App 2013) (explarnmg pr1or bad act ev1dence requires “clear and_A .

| convmcmg ev1dence of scheme w1th a close degree of 51mrlar1ty to‘ the crimes at- 1ssue). :

i

- Peti_tioner offers, though, that such. evidence should come in as “character evidence” under

3. Evidence of other prior sexual incidents perpetrated by sexual abuse victims was

admissible in State v. Grovenstein, 340 S.C. 210, 530 S.E.2d 406 (Ct.App. 2000), for the limited
- purpose of ‘explaining possible source - of young victim’s sexual knowledge. Petitioner has’
nerther alleged such an exception, nor does the except10n fit the facts of th1s case. \ '

4 Even if Petitioner could meet the relevance standard, and the pr10r bad act admissibility

- requirements, he would still need to pass the hurdle of unfair prejudice. Scott, 405 S.C. at 505,

748 S.E.2d at 245 (“Even when bad act evidence is sufficiently similar to the crimes charged, a
trial court may, nonetheless, exclude the evidence when its probative value is substantially
outweighed by the danger of unfair prejudice. ), see Rule 403, SCRE (“Although relevant,

evidence may be excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by consideration of undue
delay, waste of time, or needless presentation of cumulative evidence.”). . This would be a hard
argument to make based on the lack of clarity of the offered evidence regarding allegation and
‘recantation, the dissimilarity of comment versus act, possible introduction of the inference of -
differing abuse from another adult, and, a resulting raw character attack without any fair

probative value tied to the charges at issue.
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j
© 608(b)(1), SCRE. (BOP, p. 13). However, he must ﬁrst establish that .the allegation was made:
- by Victlrn. T.hat'was'not established at PCR. If the Victim had a made a false allegation, it is
'possible that a specific instance may the ‘'subject Cof aiquestion, for purpos’e's 'of iinpeachment, but‘ ~
again, ".the very failing.here is there is no clear evidenCe the alle‘gation and retraction was made by‘ .
v1ct1m See generally Wzlder 2 State 388 S.C. 282 285, 696 S.E. 2d 587 588 (2010) (“Under
Rule 608(b)(l) a trial Judge may allow a witness t0 be cross- examlned about ‘specific 1nstances
of [that ,witness’s] conduct’ if the trial judge? in his.discretion, finds these instances 'probative of | E
the witness’s credll)ility.”)' Stdte v, Quattlebaum ‘3‘38 S.C. '4‘4.l A450' 527 S.E.2d l05 109
(2000) (“The inquiry under Rule 608(b) is 11m1ted to those spec1f1c 1nstances of mlsconduct A
which are clearly probatlve of truthfulness or untruthfulness ”) Mizell v. Glover, 351 S C. 392,
400, 570 S.E. 2d 176, 180 (2002) (“Rule 608 permrts questioning about the underlylng event from
the actor in the event not rumors or reports of what others percelved about the event. ”) Even if. .‘
- a question'could“_been allowed,‘,Pentloner was 'barred by the very rule he rel1esvupon from l
pres'e:nti_ng’any extrlnsic evi‘dencer.' Rule ;6'08(‘b"), SCRE _(“Speciﬁc instances’ of the conduct of a
; witness for,'the purpose of attacking orsupporting the witness_’f credibilit‘y;’ other than 'con'viction | |
~of crrme as prov1ded in Rule 609, may not be proved by extnnsrc evidence.”); Mzzell 351 8.C. at” |
401, 570 S. E 2d at 180/(“ .Rule 608(b) allows spe01ﬁc instances of conduct to be mquzred into
on cross, but does not allow those 1nstances of conduct to be proved by extrinsic ev1dence ).
Thrrd the lack of sufﬁc1ency of the evidence of the\ purported prror allegatlon and
_recantation impairs any argument on prejudrce. ““[E]rror by counsel, even if professmnally_
unrea)sonable does not warrant setting »aside the jud;grnent' of ‘a criminal proceeding 1f the error

had no effect on the judgment.”” Smith v. State, 386 S.C. 562 565, 689 S.E.2d 629, 631 (2010)

(quotlng Strzckland 466 U.S. at 691). “To establish prejudlce the defendant is requrred to show

— 1T



. that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the
proceedin'g would have-been different.”” fd. at 5.;65—"66 689 ’S'.E.2d at .:631 (quoting Strickland
466 U.S. at 694). - If for the sake of argument one assumes deﬁ01ent performance in
investigation, there is--still no factual basis for ﬁnd_lng preJudlce. Again, Petltioner failed to

" establish what,""_if any'; accusation Vwas actually ’made by Victim.A Whatever statement‘twas
purportedly made by the victim Ayvould need to be deter‘mined befor_e.she couid be questioned
about the substance Additionally, and. critically, extrinsic ‘e‘v,i'dence. of the statement is-

- prohlblted See Rule 608(b) SCRE. Because Petltioner fails to show a path to admiss1b1hty, -.

there is no p0551b111ty of Strzckland prejudlce on these facts. On the other hand admission of the

ev1dence as shown in the PCR hearing would tend to 1mpeach Petltioner (asitis contrary to his

statement to the DSS 1nvest1gator) and also show a failed attempt to dlscredit the v1ct1m when‘ - i

. the abuse was prevrously ﬁrst reported to family members Sea Wong V. Belmom‘es 558 U S 15,
25 1(2009) (considering negatiyeresults that may ‘occur-: wheén omitted evrdence is cons1dered
unde_r a Sirick_lctnd analysis). In short, whateverlc'ould ~possi‘bly be accepted under some theoty
w‘o‘utld'lead to damaging"ev'iden'ce for the defense. much gre.ater that any positi\'/e value to“the‘
defense Agaln Petltioner falls to show any p0551b111ty of Strzckland prejudlce |
In short the record fully supports the PCR ]udge s ruling. Petitioner failed to show
deficient performance and/or prejudice under Strickland, most spe01ﬁcally, because he failed to”
_ show adm1531ble ev1dence was missed in 1nvest1gatlon (See App pp. 481-482; PCR order pp. 7-

8). The denlal. of post-conv1ct10n relief should be affirmed.
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CONCLUSION

For the reasons stated abbve, Respondent submits the Coim should affirm thre' PCR

- . court’s denial of post-conviction relief.

Apr11 8, 2019
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