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I1.

STATEMENT OF iSSUES ON APPEAL

The circuit court correctly dismissed the State’s
case where the State did not comply with the
mandatory recording provisions of section 56-5-
2953(A) of the S.C. Code.

The circuit court correctly found section 56-5-
2953(B) was not applicable to this case.



STATEMENT OF THE CASE

On July 6, 2013, Trooper Hassen of the S.C. Highway Patrol stopped the
Respondent for allegedly crossing the -center | 1ine of trafﬁe. Trooper: Hassen
ultimateiy charged and arrested the Respondent for driving under the influence.
(Ticket No: G 37897; R. p. 325). Pre-trial Motions were heard on November 6, 2o 13
at which time the Respondent sought a dismissal of his charge pursuant to section
56-5- 2953(A) of the S. C Code (R p. 16, lines 4-7). The Motion was s based on the'
State’s failure to properly record two of the three field sobrlety tests admlnrstered
by Trooper Hassen spec1ﬁcally the horizontal gaze nystagmous (HGN) test and the
walk and turn‘test. (R. p. 17, lines 7-8). The trial court denied the motion as to the- .
walk and turn test but speciﬁcally chose not to address the HGN test, finding it was
“not an issue before the court”. (R. p. 50, lines 16-17). A trial was held on Novemher
14~,‘ 2013 at which tirne Trooper Hassen testiﬁed extensively abont both | his
administration of the HGN test and theresults of this test. (R. p. 80, line 2-p. 83,
R line 19); (R. p. 136, line 8-p. 150, line 24). | |

Attrial thejury convicted the Respondent ot driving under the influence. The
Respondent filed an appeal to the circuit court. (Notice of Appeal 'toCircnit Court; . -
R p. 327). The magistrate filed a Return dated November 27, 2013. VV(Magistrate’s
Return to Notice of Appeal R.pp.1-2). The Appeal was heard before the Honorable
John C. Hayes I11, on January 13, 2014. (R. p. 287, hne 1-p. 322 hne 23). Judge-
Hayes issued an Order of Dismissal Whlch was filed on January 23, 2014. (Order of . |
Dismissal; R. pp 3-6). The State filed a Motion to Alter/Amend J udge’s Hayes ruling "

onJanuary.28, 2014. (Motion to Alter/Amend; R ppf-‘9-11). The motion was denied
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by an Order filed J anuary 31, 2014. (Ofder D'enying Motion to Alter/Amend; R. p. -

335). The State has now appealed the circuit court’s orders.



ARGUMENT

I. The circuit court correctly dismissed the
State’s case where the State did not
comply with the mandatory recording
provisions of section 56-5-2953 of the
South Carolina Code.

" In this case, the State did not produce a video that complied with the
mandatory recording ﬁrdvisions of section 56-5-2953 of the S.C. Code. The

- provisions of this section state in pertinent part that:

(A) A person -who violates 'Sectio'n '56-5-'2930, 56-5-
2933, or 56-5-2945 must have his conduct at the
incident site and the breath test site video recorded.

~ (1)(a) The video recording at the incident site must:

(I) not begin later than the activation of
~ the officer’s blue lights; '
(ii) - include any field sobriety tests
administered;
and . o
~(iii) include the arrest of a person for a
violation of Section 56-5-2930 or Section
56-5-2933, or a probably cause
determination in that the person violated
Section 56-5-45, and show the person
being advised of his Miranda rights.

The cardinal rule of statutory construction is that a court must ascertain and

give effect to the inteht of the legislatufe. State v. Elwell, 403 S.C. 606, 612, 743

S.E.2d 802, 806 (2013). “What a legislature says in the text of the statute is
considered the best evidence of the legislative intent or will” .Id. “Therefore, ifa -
- statute’s language is plain, unambiguous, and conveys a clear meaning, the rules of

statutory interpretation are not needed and the court has no right to impose another



rﬁeaﬁing”. Id.; see also State v, Pittman, 373 S.C. 527, 561, 647 S.E2d 144, 161 |
(2007). “All rules of statutory construction are subservient to the max1m that |
legislative intent must prevail if it can be reasonably discovered in the language
used”. “However, penal statutes will be strictly éqnstrued against the State:” M,
403 S.C. 612, 74_3' SE2d 806. | | | |

The State’s position seems to be that although the piaih langusgé of the
statute requires the recording of the HGN test, it does not require that one be able
to View'the test or the results of this test. ‘Presu‘mably simply recording the fagt thaf V
the test took place would, in the State’s view, suffice.’ It would then be up to the
‘ﬁnder of fact to accept the officer’s testimony regarding a person’s performance on
these tests. | This co.urt has fejected this position s;cating: “because of the purpose of
- the video taping to sreaté direst evidense of the arrest, if the actual teSts can nofbe -

seen on the recording, the requirement is pointless.” State v. Gordon, 408 S.C. 536,

541, 759 S.E.zd 755, 758 (Ct. *App. '2014). In mm_, like this case, this cqurf
addressed the HGN test and though, like in this case, presumably the HGN testwas
administered, it could nof bs seenon the"video recording. Inthe instant case, during
both the motion to dismiss and fhe trial, Trooper Hassen festiﬁed extensively about
the HGN test he gave tﬂe Respondent and the results he observed. (R. p. 24, lins 11-. |
p. 35, line 11), R. p. 80, line 2-p.83, line19), R. p. 139, line iS;p. 150, line 24). Prior
to the HGN test, Trooper Hassen examined the Respondent’s eyes for equal pupil

size, and to make sure that his eyes tracked equally. Then, if the pupils were equal -

' An analogy might be where perspective bar applicants took the Bar Examination but no
one recorded their scores, only that they were administered the examination. o



and the eyes tracked equally, he would administer the HGN test. (R. p. 81; lines 6-

10). The Respondent told Trooper Hassen that he had eye problems and that :his g I

eyes did not track equally (R P-140, line 11).’ Trooper Hassen further testified that -

the Respondent lacked smooth pursuit in both eyes. (R p- 143, lines 7-11). Trooper
~ Hassen then tested for nystagmous at maximum dev1atlon twice in each eye, (R. p.
143, line 19-p. 144, line 19) and the onset of nystagmous prior to 45 degrees. (R. p.
144, line 20-p.145, line 6). Although Trooper Hassen claimed to observe both
| nystagmous at maximuvm and onset of nystagmous priorto 45 degrees in each eye,
he admitted tltat none of the results were able to be seen or observed by watching the
video recording of the incident site. (R. p. 26, line 3-p. 35, line 1t), (R. p. 14:'3,‘ line
12-D. 144, line 19). Trooper Hassen furthef admitted that there were portioﬁs of the
video where his hand disappeared as he administered the HON test. (R. p.28, line
14-p. 34, lines 9-12), (R; P 144, linee 14-16).
In sum, none of the results that Ttooper Hassen allegedly observed and .
testified about, were recorded. Various portions of the administration of the tests
were not recorded as well. The actual HGN test could not be seen on the video and

oy

the circuit court correctly found the approprlate remedy was a dlsmlssal of the

charge. City of Rock Hill v, Su’c_hensk1, 374 S.C. 12, 17, 646 S.E.2d 879, 881 (2007),

Town of Mt. Pleasant v. VRob'erts, 393 S.C. 332, 347,713 S.E.2d 278,' 285 (Ct. App.

2002) ; State v. Gordon, 408 S.C. 542, 759 S.E.2d 758 (Ct. App. 2014)..



ARGUMENT
II. The circuit court correctly found that

Section 56- 5-2953(B) was not appllcable
to this case.

Section 56-5-2953}(B) of the South Carolina Code states that:

nothing in this section may be construed as prohibiting
the introduction of other relevant evidence in the trial of
a violation of 56-5-2930, 56-5-2933, or 56-5-2945. -
Failure by the arresting officer to produce the video

_recording required by this section is not alone ground
for dismissal of any charge made pursuant to section 56-
5-29030, 56-5-2933, or 56-5-2945 if the arresting
officer submits a sworn affidavit certifying that the
video recording equipment at the time of the arrest or
probable cause determination, or video equipment at
the breath test facility was in an inoperable
condition, stating which reasonable efforts have been
made to maintain the equipment in an operable
condition, and certifying that there was no other
operable breath test facility available in the county or, in
the alternative, submits a sworn affidavit
certifying that it was physically impossible to
produce the videorecordingbecause the person
needed emergency medical treatment, or
exigent circumstances existed. The circumstances
including, but not limited to road blocks, trafficaccident
investigations, and citizen’s arrests, where an arrest has
been made and the video recording equipment has not
been activated by the blue lights, the failure by the
arresting officer to produce the video recording required
by this section is not alone grounds for dismissal.
However, as soon as the video recording is practicable in
these circumstances, video recording must begin and
conform with the provisions of this section. Nothingin
this section prohibits the court from considering any
other valid reason for the failure to produce the video
recording based upon the totality of the circumstances;
nor do the provisions of this section prohibit the person
from offering evidence relating to the arresting law
enforcement officer's failure to produce the video
recording. ' )



The record is clear in this case that the arfestin_g officer did not submit any o
, afﬁdavit, sworn or unsWofn, which suggests that his video recording equipment was
in an inoperable condition, or thaf it was physically impossible to produce a v{deo
recording for the reasons enumerated within the statute. Nor did thé State argue
| that sub-section (B) was épplicable atall. The State’s argurhent was thaf Section 56-
.5-2953(A) was complied with. No ﬁore and no less. (R. p. 48, lines 2—5). |

| It ‘is well settled that an issue not raised below and ruled upon is not

preserved for review. Statev. Williams :303 S.C. 410, 401 S.E.2d 168 (‘1991), Sfate

v. Mitchell, 330 S.C. 189, 195, 498 S.E.2d 642, 645 (1998), Ex-Parte McMillan, 319

S.C. 331, 461 S.E.2d 43 (1995).



CONCLUSION

For all the forgomg reasons, the dec151on of the circuit court should: be

afﬁrmed..
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