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STATEMENT OF ISSUES ON APPEAL

. WITH RESPECT TO SUCCESSOR LIABILITY

The lower court was correct in holding that Eagle Windows and Doors, Inc was a
mere continuation of predecessor corporation and thus subject to successor
liability ‘ ’ :

The lower court was correct in holding that successor liability looks to the
predecessor and successor corporation, not its parent corporation

WITH RESPECT TO CONTRIBUTION
The 10wér court was correct in finding that Respondents submitted sufficient
evidence to establish that the windows manufactured by Appellant caused the

damage at issue in this lawsuit

The lower court was correct in awarding $25,000.00 waived by Respondents as

“consideration for the underlying settlement

Respondents had no right to require additional Defendants in the case to lower its
proportionate liability .

The lower court was correct in awarding pre-judgment interest



STATEMENT OF THE CASE

3

, This is an appeal of a judgment on a cause of action for contribution. The case was tried
non-jury. The original litigation which preceded the present case was commenced by Renaul
Abel and Karen Abel against Gilliam Construction Cofrlpany, Inc. alleging defective

construction and/or materials in a home built for them by Gilliam Construction Corﬁpany, Inc. in
Landrum, South Carolina at the Cliffs of Glassy in 1999. That case was traneferred to arbitration
and the ﬁaterial supi)liers and subcontractors for the home were invited to paﬁicipate in the
arbitration, which they each declined. |
The arbitration claim was 's'ettled in 2006 'prior to an arbitratio_n trial. The settlement
exceeded $245,000 was paid by Gilliam Construction Company, Inc. and its;insurer, Nationwide
Mutual Insuraﬁce Company. ‘Thereefter, Gilliam Construction Company, Inc. anq Nationwide
Mutual Insuranee Cofnpeny (hereinafter collectively referred to as “Nationwide”, “Gilliam” or
“ReSpendents”) brought a contribﬁtion action against the Varioes subcontractors and materials’
providers to recover settlement amounts paid to ‘Renalil aﬁd Karen Abel which included
monetary payments, repairs and funds expended, and a waiver of amounts due to Gilliam on the
1999 contract. As to Eagle Window & Door, Inc. (hereinafter “Eégle”, “Eagle Window & Door”
or “Appellant”) Respondents alleged that it manufactured and sold defective windows which
allowed water intrusion into the Abel’s home. The contribution Complaint was filed on January
26, 2007.
In lieu of filing an Answer, Eagle filed a Motion to Dismiss on April 11, 2007 based
upon South Carolina Rules of Civil Procedure 12(b)(1) and 12(b)(6). Eagle’s mQ,tion asserted
that the manufacturer of the windows, Eagle & Taylor Company, d/b/a Eagle Window & Door,

Inc., no longer existed and was immune to suit due to a 2002 bankruptcy order selling the assets



of Eagle & Tayior Company, d/b/a Eégle Window & Door, Inc. to EWD Acquisition Co., now
doing business as Eagle Window & Door, Inc. Respondents served interrogétories and requests
for production on May 7, 2007, specifically requesting information on corporate successor
liability and subject matter jurisdiction arguments made by Eagle and based upon the analysis in
Simmons v. Marklift Industries, Inc., 366 S.C. 308, 622 S.E.2d 213 (2005). ‘Eagle never
responded to those written discovery requests.

Eagle's Motion was heard on September_6, 2007, and granted by' the Honorable fudge J.
Derham Cole on September -26, 2007. Judge Cole issued a form Order on September.26‘h, 2007,
and Eagle’s counsel drafted and forwarded a pfoposéd brder to ‘the lower court which was
signed on December 21, 2007, and filed on January ‘2, 2008. Gilliam filed a motion to reconsider
on October 2, 2007. Counsel for Respondents served Eagle with requests for admissions on
November 12, 2007. Those requests for admissions were also directly related to Eagle's Motion
to Dismiss and the issue of corporate successor liébility. |

On December 7, 2007, counsel for Eagle filed a Proteétive Order from Gilliam’s requests
for admission. On January 21, 2008 Respondents filed a Métion to Compel Eagle's responses to
Respondents’ Interfogatories and Requests for Production, as well as the Requests to Admit.
Respondents submitted a Brief in Support of a Motion to Reconsider, Motion to Cdmpel and in
Opposition to Eagle’s Motion for Protective Order. Respondents’ motion was heard on March
26, 2008, and denied by the Honorable Judge J. Derham Cole on January 21%, 2009. On
January 29" 2009, Respondents timely filed a Notice of Appeal relating to the order granting
dismissal of Eagle and the order denying Respondents’ Motion to Reconsider.

On March 15, 2011, The South Carolina Supreme Court heard oral arguments concerning

Respondents’ appeal of the Trial Court’s Order Granting Eagle’s Motion to Dismiss. The South



Carolina Supreme Court, in an Order filed on August 22, 2011, reversed the trial court’s ruling.
Nationwide Mut. Ins. Co., Inc. v. Eagle Windo'wst& Doors, Inc., 394 S.C. 54, 714 S.E.2d 322
(2011). The South Carélina Supreme Court held: (1) that contribution action was not barred by
bankruptcy asset sale order’s “free and clear” provisions; and (2) that Bankruptcy court did not
retain jurisdiction over contribution claim bropght by a contractor and its insurer against debtor
window manufacturer’s successor. Id. The South Carolina Supreme Court further stated that the
case should proceed in state court based upon the successor liability ru1¢s set forth in Simmons v.
Mark Lift Indust., Inc., 366 S.C. 308, 622 S.E.2d 213 (2005) and Brown v. American Ry. Express
Co., 128 S.C. 428, 123 S.E. 97 (1924). | |

Once the case was returned to circuit court, Appellant filed a Motion for Summary
Judgment asserting that Eagle was not subject to successor liability. A hearing was held before
The Honorable Roger L Couch on October>'l6, 2012. By Order dated March 5, 2013, the Court
denied Appellant’s Motion for Surﬁmary Judgment. Appellant filed an appeal of that order
which was dismissed as untimely. |

On December 9; 2013, a beﬁch trial was conducted in Spartanburg County before the
Honoréble J. Mark Hayes. After hearing fhe evidence submitted at trial, the lower court, by
order dated April 29, 2014, found in favor of the Respondents and awarded a judgment which
included pre-judgment interest. (R.p. 3-22) On May 27, 2014, Appellant filed a Notice of
Appeal. |

On June 16, 2014, Appellant filed a Motion for Certification to the South Carolina
Supreme Court. By order of the Supreme Court of South Carolina dated August 6, 2014,
Appellant’s Motion for Certification was denied.

STATEMENT OF FACTS




The South Carolina Supreme Court held that subject matter jurisdiction exists in this case
based upon the South Carolina Supreme Court’s prior rulings that a plaintiff may maintain a state

law-based product liability claim under successor liability theory against a successor corporation

* which purchased the predecessor"s assets in a voluntary sale approved by the Federal Bankruptcy

Court. Simmons v. Marklift Industries, Inc., 366 S.C. 308, 622 S.E.2d 213 (2005); Brown v.
American Ry. Express Co., 128 S.C. 428, 123 S.E. 97 (1924). B
The facts as described by the Court in the Order and as identified during the trial are as
follows: |
L Stipulatiéns
Both Appellant and Respondents stipulated’ to the admissibility of several documents at
trial. Among the documents admitted were the folloWing:
1. Affidavit of Stephen Perry (R. p. 406-419);
2. Eagle’s Answers to Respondents™ Interrogatories date 10/28/2011 (R. p. 424-
435); _
3. Correded afﬁdavit of Andrew Wickhém R. p. 42A(.)-42'3);
4. Eégie Window and Door websites dated 09/06/2007, 04/17/2007, and 09/06/2007 -
(R. p. 436-438; R. p. 439-440; and R. p. 441-442); and
5. Eagle Window’s responses to Respondents’ Request té Admit dated October 18,
2011 (R. p. 401-405).
Those documents include the following information:
A. Eagle Website
The business presently known as Eagle Windows was founded as Cardaco eiﬁd Company

in 1886. (R.p 436-438) It progressed “through this vast series of name changes” and “eventually
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became Caradco in 11958.” (R.p 436-438) At the time “it remained one of the largest Window
and Door Manufactures in the country...”(R.p. 436-438) Thereafter, Eagle was sold to Masco
Corporation in 1987 and then to American Architectural Producfs Corporation ifl 1996. (R.p 436-
438) In 2000, Eagle moved to a brand new 39,000 square foot manufacturing facility and
continued»manufacturing aluminum clad wood windows and doors. (R.p. 436-438) In 2001,
American Architectural Products Corporation filed for bankruptcy and sold “it’s only profitable

company” to Linsalata Capital Partners in April of 2002.‘(R.p 436-438) During this time period,

| President and ‘CEO, David Beeken worked at Eagle frorh high school through present day,

including guiding Eaglé through the bankruptcy of 2002. (R.p. 441-442) “Throughout this
tumult, one of Eagle’s consistenf ;spects has been Beeken’s leadérship and commitment. (R;p
441-442) His guidance has kept empldyeéé motivated and eager to make Eagle soar.” (R.p 441-
442) |

Linsalata “to a great extent takes a handoff approach to running a suécessful companies
like Eagle Window & Door”. (R.p 439-440) “We work closely with management teams in
developing and buying into the sfrategies, but it is up to management to utilize that' strategy and
manage that capital wisely to grow the business...without the éppropriate level of autonomy it
would be difficult for the feam to approach that”. (R.p 439-440)

B. Affidavit of Stéphen B. Perry

The Affidavit of Stephén B. Perry indicated that he personally met with and was the
successful bidder to purchase Eagle and Taylor doing business as Eagle Window and Door Inc.,
on April 15, 2002 through EWD Acquisiﬁon Company. On April 30, 2002, EWD Acquisition
Company changed its name back to Eagle Window and Door Inc. Prior to the sale David Beeken

was the president of Eagle Window and Door Inc., Charles Daoud was the executive vice



president of Eagle Window and Door Inc., Steven R. Stoppelmoor was the vice presidént of
finance fo? Eagie Window aﬁd Door, Inp., Ronald Vander Weerd was the vice président of
engineering for Eagle Window‘ gﬁd.Door,' Inc., and Andrew Wickham was the controller for
Eaglé Window and Doof, Inc. A-llrofA tho_sé individuals remained in their positions during and
after the éalé. Further David Beekén was“ added as é director of» Eagle Windov;/ and Door, Inc.
David Beeken, Charles Daoud; Ronald Vander Weerd, and VAndrew Wickham were also
shareholders. (R.p 406-419) - |
C. Affidavit of Andrew Wickham
~ The corrected 'Afﬁdajvit of Andrew Wickham indicated that he is the finaneing business
integration mariager for Eagle Window and Door quufactilring, Inc. formerly known as EWD
Acquisitionv_Con'lpany and Eagle Window and Door. Again, Mr. Wickham's Affidavit indicated
that Charles Daoud, Ronald Vander Weerd, Steven R. Stoppelmoor, David Beekeh anci Andrew
Wickham were all ofﬁéers of Eagle prior to and after the sale. David Beeken also became a
'director of Eagle Windéw and Door, Inc., sometime prior to January 27, 2003. (R.p.420—423)
D. Discovery |
Appellant’s responses to requests for admissions dated October 18, 2011 admit that M.
Beeken was the president of Eagle and Taylor Company doing business as Eagle Window and
Door Inc., from 2000 through May 6, 2002. (R.p 401-405) After May 6, 2002, Mr. Beeken was
the president of Eagle Window and Door, Inc. and subsequently became the president of Eagle
Window and Door Manufacturing, Inc. when it changed its name again on April 1, 2007. Mr.
Beeken has been the president of Eagle Windows & Doors, Inc, in every incarnation, from 2000

to present. (R.p. 401-405)



The application form and certificate of authority of the Secretary of State of Iowa
indicated that EWD Acquisition Company was created on April 10, 2002. It indicated that
David Beeken,v Charles Daoudé Steven R. Stoppelmoor, Ronald Vander Weerd, Gr)egory Taber,
and Andrew Wickham were all directors and officers vof EWD Acquisition Company. (R.p 401-
405) B

Appellant’s Answers to interrogatories dated October 28, 2011, indicate that the above
officers and directors were officers and directors from 2000 throﬁgh the preéent day. (R.p 432-
435) Those discovery responses also indicated that David Béeken, A;ldrew Wickham, Ronald

Vander Weerd, Charles Daoud, and Steven R. Stoppelmoor were shareholders of Eagle

‘Windows prior to and after the sale of the company.

>

E. Testimony
In additioﬁ to the documents admitted by stipulation, RespondentS called three witnesses:
Phillip Gilliam, Cindy Thomas, and Randy Still.* 73
| L"mmmﬁmm@mﬁ
Phillip Gilliam is the owner of Gilliam Construction Company. Mr. Gilliam testified
about his construction contract with ‘Rénual Abel, the issues with th;c‘home, and the subsequent
lawsuit and arbitration. He testified that he purchased windows which were maﬁufactured by
Eagle Windows .and Doors at the -direction of Mr. Abel. (Supp. R.p. .8) Based upon his
investigation, the investigation ofrexperts, and water testing done on the house, it was determined
that the windows purchased from Eagle Windows and Doors were defective and leaking. (Supp.
R.p 9-10) Mr. Gilliam testified that his contract with Mr. Abel required him to providé the Abels
with a house free from defects. (Supp. R. p. 7) As the home contained defective windows, he

3

was forced to defend himself in arbitration and ultimately settled the case. During the arbitration



proceedings, Eagle Windows and Doors Was offered an opportunity to participate and defend its
Windows. They refused to do so. (Supp. R. p. 8) |
During the investigatren, testing was done on the windows. Eagle Windows and Doors
was invited to attend and participate. (Supp. R. p. IO)V Eagle Windows and Doors sent a
technician who did not partrclpate but observed the water testing. (Supp. R. p. 11) That person’
made no suggestions, complalnts or otherwise criticized the water testing at all. (Supp R.p. 11)
The results of the water testing on the windows indicated that the windows were defective and
| leaked. (Supp. R. p. 10) Due to rhe defective windows water was able to migrate vbehind the
- Stucco on the home and destroyed and damaged framing and sheathing on the home. (Supp R.p.
12) A substantral repair was necessary to repair the home due to those windows. (Supp R. p.
12- 13) Instead of removing and replacing all of the WlndOWS the stucco, and the damaged
framing of the home a scope of repair was created torepalr any damaged framing and sheathing
and install a copper window dam which would collect and expel any water running through the
windows to the outside of house. Mr. Gilliam testified that ihis was a much cheaper, efficient
and reasonable manner to repair the issues wirh the windows. (Supp. R. p- 14)

Mr. Gilliam further testified that any repair of the stucco and the rzvindow rough openings
was necessitated due to the defective and leaking windows. (ASuvpp.v R. p. 14-15) Further, Mr.
Gilliam testified that he and his company fulfilled their obligations as a general contractor
because they did not’ know and could net have known that the windows selected by Mr. Abel
were defective and would leak. (Sdupp. R. p. 16) He testified that the windows were installed
pursuant to code and industry-standard and the installation of the stucco was installed and

applied pursuant to industry-standard. (Supp. R. p. 15) Based upon his investigation and



analysis, Mr. Gilliam tvesti.ﬁed that he attributed 100% fault for the repair to the defective
windows and attributed no-fault'for the repair to Gilliam or any other party. (Supp. R. p. 16)

Mr. Gilliam Atestiﬁed that the settlement was reasonable. He testified that the Abel’s
demand was in e>‘<cess of $250,000. Based upon the demand and the fact that the windows were
defective, the case was settled with the Abels for $235,000: Nationwide paid $200,000 cash,
while Gilliam Construction paid $10,060 cash from Gilliam Construction, and waived $25,000
owed by the Abels to Gilliam Construction. A release was drafted and executed which
- extinguished the liability of Eagle. Thereafter, the contribution suit was filed to recover from
Eagle. |

Mr. Gilliam testified that other parties were sued in contribution for dame;ges separate
from the $235,000.00 settlement. He testiﬁed that Gilliam sued Coleman Waterproofing for a
$5,000.00 repair to below grade -waterproofing which was paid for directly‘ by Gilliam ‘
Construc;tion Company. That $5,000.00 was not included in the scope of repair implemented by
the Abel’s ahd was not a basis for the $235,000.00 settlement and should not be included in ﬁhis
contribution act’ionA. He testiﬁed further that vany other Defendants in the contribution action
were similarly unrelated to the $235,000.00 settlement and their separate éettlements and‘ prior
participation in the contribution action should ﬁof coﬁnt 'against the $235,000.00 settlement.

Mr. Gilliam testified that his investigation revealéd that Eagle no lohger considered itself
Eagle. Despite his knowledge of the construction indusfry and the materials used therein, he had
never been notified at any point until after the lawsuit was filed that Eagle had beegn “sold” to a
new company and no longer honored its products manufactured prior to that sale or honqred the

warranties on those products. (Supp. R. p. 1-36)

2. Testimony of Cindy Thomas
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- Cindy Thomas is an adjuster for Nationwide Mutual Insurance Compény. She testified
that a lawsuit was filed by the Abels agaiﬁst NationWide’s insured, Gilliam Construction
Company. After investigan"[ion, defense, and analysis and consuvltation with defe:r;SG counsel,
Nationwide determined that the best course of action was to settle the case for $200,000. Phil
Gﬂliam added an additional $10,000 in cash and wéiv'ed $25,0QO owed to it by the Abels. (R.p.
272) Based upon her experiencé and knowledge of the file, she believed that the settlement was
reasonable. (R.p. 273) She also testified that the release executed was drafted to expunge. the
liability of Eagle. (R.p 275) ‘

3. Testimony of Randy Still A

Randy Still testified on behalf of Respondents although he was origiﬂally hired by the
Abels to testify against Gilliam Construction. ‘(R.p. 238) Randy Still is a professional engineer
who worked with H2L Co'nsulting Engineers. After giving his educa';ibn, experience and
qualifications, he was admitted as aﬁ expert in residenﬁal construction, building broducts, and
building envelopes. (R.p. 237-238) Counsel for Eégle made no objection to Mr. Still’s
qualiﬁcationé as an expert. |

Mr. Still testified that he was hired by Karen and Renaul Abel to investigate the
allegations of construction defects at the Abel house. During his investigation a watef test was
performed on the windows to determine if they were leakiﬁg. (R.p. 241) The manufacturer of
the windows, Eagle was invited to participate. (R'.p. 241) Although a representative of Eagle
attended the water testing they did not participate or add any observations or suggeétions. The
water testing on the windows revealed that the windows leaked, were defective, and caused

damage to the framing and sheathing behind the stucco. (R.p. 242-247) Based upon that

investigation and testing Mr. Still offered testimony that the windows were defective. (R.p. 245)

11



He further testified that damage occurred due to the leaking windows which necessitated
removal of stucco to repair the windows and damaged framing, repairs fo the rough opening
windows, and repair to damaged sheathing.

Mr. Still prepared a scopé of repair which iiﬁited the amount of stucco removed so that
the windows could be fitted with a copper window daJ'n under each window which would collect
and expel the water out of the building envelope. Alll- damage was located and repaired. He
testified that his scope of repair was the most efﬁéien’t and economical repair and itjwas used by
the Abels to repair the home.

Mr. Still also testified that Gilliam Construction did not breach any construction standard
which caused any of the darhag'es_ at the Abel househOld.v He t.eStiﬁed that a general contractor
has a duty to oversee, coordinate, and supervise sub-contractors. The general contractor also has
the obligation to select and pufchase quality non-defective materials. VIn his opinion, Mr. Still
believed that Gilliam constructioh could not have suspécted or known that the windows selected
by Abel were défective and leaking. He testified that the defective windows were 100% at fault
for all of the damage to the Abel house. (R.p. 252-253 ; R.p. 266-267) |

Randy still testified that repoﬁs of otherAekpe‘rts, ingluding Construction Science and
Engineering and Summit Engineering, supported his ﬁndings. Both of those rep01jts found that
the windows were leaking and caused the damages. Randy still introduced photographs of the
leaking windows, the installation of the windows, and the damage caused by the Windows. (R.p
235-269)

STANDARD OF REVIEW

“In an action at law, on appeal of the case tried without a jury, findings of fact of the

judge will not be disturbed on appeal unless found to be without evidence which reasonably
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supports the judge's ﬁndings; the rule is the same where the judge's findings are made with or
without a reference.” C_o‘nst.-art. 5,8 5; Code 1962, §§ 15-122, 15-12.3; Townes Associates, Ltd.
v. City of Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976).

~ “In én action at law tried without a jury, the trial judge's findings have thé force and
effect 6f a jury verdict upon the issues and ére conclusive on appeal when supported by
competent evidence.” Mathis v. Brown & Brbwn of S. Carolina, Inc., 389 S.C. 299, 698 S.E.2d
773 (2010). The Court's scope of review o'n appeal from an act_ion‘at- law tried without a jury is
limited to determining whether the ﬁndings are éupéortéd by comiaetent ev-idence and correcting
errors of law. I1d. |

In an action at law, when a case is tried with_out a jury, the trial court's ﬁﬁadings of fact

will be upheld on appéal when they are réaéonably'supported by the' evidence. Stated anéther
way, the trial court's findings of fact will not be distufbed on appeal unless wholly unsupported
by the evidencé or unles§ it clearly appears the findings wére influenced or controlled by an error
of law. The trial court's findings in such a case are equivalent to a jury's ﬁndiﬁgs in a law action.
Bittler Contracting, Inc. v. Court St., LLC, 369 S.C. 121, 127, 631 S.E.2d 252, 255-56 (2006).

ARGUMENT

I The lower court was correct in holding that Eagle Windows and Doors, Inc.
was a mere continuation of predecessor corporation and thus subject to
successor liability

The lower court properly found that the Appellant, Eagle, was a mere continuation of its

predecessor corporation. In South Carolina, a Plaintiff may maintain a state-based product

liability claim under a successor liability theory against a successor corporation which purchased

a predecessor's assets in a voluntary sale approved by the Federal Bankruptcy Court. Simmons v.
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Marklift Industries, Inc., 366 S.C. 308, 622 S.E.2d 213 (2005); Brown v. American Ry. Expre&s
Co., 128 S.C. 428, 123 S.E. 97 (1924). The South Carolina Supreme Court in Brown stated:

In the absence of a statute, a successor or purchasing company ordinarily is not liable for
the debts of é predecessor or sellihg company unless (1) there was an agreement to :assume such
debts, (2) the circumstances surrounding the transaction warrants a finding of a consolidation or
merger of the two corporations, (3) the successor company was a mere continuation of the
predecessor, or (4) the transaction was entered into ffaudulently for the purpose of wrongfully
defeating creditors' claims. /d at 123 S.E.2d 97 (emphasis added). The test used to determine
whether a successor corporatio.n is a mere continuation of its predecessor was set forth in

Simmons v. Marklift’]ﬁdustries, Inc., 366 S.C. 308, 313, 622 S.E.2d 213, 216 (2005). That court

held that a successor corporation is a mere continuation of its predecessor corporation when the

prédecessor and successor corporations have substantially the same officers, dir_éctors, or
shareholders. Simmons v. Marklift ]ﬁdustriés, Inc., 366 S.C. 308, 313, 622 S.E.2d 213, 216
(2005). | | |

| At the trial of this case, the Circuit Court heard testimo.ny and received evidence
establishing that Appellant’s pre- and post-bankruptcy corporations had many of the same
officers, directors, and shareholders and ruled‘ that, “The predecessors and successor Eagle
companies shared directors, officers, and shareholders” as a finding of fact. David Beeken,
Andrew Wickham, Ronald Vander Weerd, Charles Daoud, and Steven R. Stoppelmoor were
shareholders of Eagle Windows prior to and after the sale of the company. (R.p. 3-22) Eagle’s
President, David Beeken, was the President of Eagle prior to and after the sale. (R.p 3-22)

Further, prior to and after the sale, the following individuals were officers of Eagle: Charles A.
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Daoud, David Beeken, Steven R. Stoppelmoor, Ronald Vander Weerd and Andrew Wickham.
(R.p 2-22)

Thus, post-sale, of the eight officers appointed to lead Eagle, five of the eight were
officers of pre-sale Eagle', including President, Vice President, Vice President of Finance, Vice
President of Engineering and Controller. Further, David Beeken, Charles Daoﬁd, Steven R.
Stoppelmoor, Ronald Vander Weerd, Gregory Taber, and Andrew Wickham were directors of
Appellant pre- and post-bankruptcy. As the evidence supporfed the Court’s findings, the court’s
ruling should not be disturbed. ¢

The \'mere continuation exception seeks to pfohibit corporations from changing hats for
the sole purpose of escaping debts and liabilities if the predecessor and successor corporation are
just a mere continuatioh of the same entity. The exception utilizes the test enunciated in
Simmons to determine if the predecessor and successor are a mere continuation as shown by the
overlap of officers, directors, and shareholders. Justice Burnett stated “[t]he corporate fiction
and the rules surrounding it have béen of inestimable service in the affairs of business, but they
must be applied in such a manner as to promote justice, not to hinder or defeat it.” Id. at 323
(citing Long v Carolina Baking Co., 190 S.C. 367, 377, 3 S.E.2d 46, 50 (1939)). Justice Burnett,
citing another case with similar facts cited the strong language used by that Court:

The [successor’s] position does not appeal to us; it is an attempt to dodge the

damages that [the plaintiff] has sustained by a quirk and technical question of law,

and smacks too much of a skin game, and hand stacked and dealt to dealer from

the bottom of the deck...By its action [the successor] has allowed the

[predecessor] to go out of existence and now proposes to let the [plaintiff] whistle

for his money, and by its technicality, which would besmirch the character of any -

honest man, smacks its lips and licks its chops and congratulates itself on its

shrewdness in avoiding its payment of a just claim.
Simmons v. Mark Lift Indus., Inc., 366 S.C. 308, 318, 622 S.E.2d 213, 218 (2005) at 318 (citing
Brabham v. Southern Express Co., 124 S.C. 157, 117 S.E. at 368 (1922)).
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This decision is in line with the majority of other jurisdictions and comperts with the
doctrines of fairness and justice. Justice Burnétt strenuously opined that the stroke of a corporate
pen or blind adherence to unfair rules out of touch with modern realities did not promote justice
or allow intelligent adjudication of issues which touched updn ‘;he Bankruptcy Couﬁ’s berceived
jurisdictiqn.

Although the Simmons court denied Justice B'urnett’s request for clarification, it is
important to note that it analyzed many of the elements cited by Justice Burnett. That court
recorded ;chat the predecessor corporation only operated the manufacturing facility for several
months and then closed the plant. It then relocated the assets and equipment to another state.
Only three employees.of' the predecessor continued with the sﬁccessor and none were officers or
directors.  Further, the successor corpofation opératéd unde;r a - different ‘name than the
predecessor corporation and both were defendants in the lawsuit.

This case is subsfantially different as the Defendant in this case is both the successor and
predecessor corporation and both héve thé same name. Additionally, the evidence reflects that
there was no change in opération, facilities, name, or products at Eagle. The directors and
officers were and still are‘ essentially the same even through another sale. Appellant’s marketjng
materials indicate that nothing has changed at Eagle and it considered itself autonomous from
both AAPC and Linsalata. In this case, the sucéessor corporation has the same name, location,
leadership, manufacturing facility, efnployees, and products and holds itself out as a continuation
of a company founded in 1886. Appellant even admitted -in its marketing material that Linsalata
“to a great extent takes a handoff approach to running a successful companies like Eagle”. “We
work closely with management teams in developing and buying into the strategies, but it is up to

management to utilize that strategy. and manage that capital wisely to grow the
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business. ..without the appropriate level of autonomy it would be difficult for the team to
approach that”. Appellant did not consider Linsalata as the face of Eagle,vbut rather simply
another parent company in a long list of parent companiee. Eagle represented 4itself as consistent
and able to make it through this “vast series of name changes” due lto its President’% “leaderehip
and commitment.” That President, Mr. Beeken, 1s the same president that runs it today. Eagle
continues to occupy the same space, rnanufacture the same products with the same employees,
and markets, manufactures, and contmues to sell the same products under the same company
name. Appellant accepted the goodwill and name recognition of the Eagle Window brand but
has specifically attempted to extrngursh any potential liability arising from that goodwill desplte
its complete farlure to notrfy owners of Eagle windows manufactured marketed and sold prior
to Apr11 2002 that it no longer honored those products or claimed them as its own.
| Eagle, by the stroke of a pen, attempted to end its liabrlity globally, totally, and
permanently although there was no financial need to do so. Eagle was not forced into
bankruptcy by economrcs, but rather was dragged though it by its parent company’s bankruptcy.
As such, the ordinary purpose of bankruptcy was not present for Eagle. Ordinarily bankruptcy’s
purpose is to provide the debtor with a fresh start, freeing Vit from the obligations and
responsibilities consequent upon financial misfortune so .that it may continue to survive. CJS
Bankruptcy § 2. In this case, Eagle was American’s only profitable company. Eagle did not
| require the intervention of the Bankruptcy Court or the protection afforded by it. Therefore, it
should not be allowed to use its parent company’s fortuitous bankruptcy as a sword with which
to severe its entire pre-bankruptcy obligations.
Appellant’s argument that Simmons requires a finding that the mere continuation doctrine

requires overlap of officers, directors, and shareholders is moot and without merit. As the court

2
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found that officers, directors, and shareholderst Were shared between the corporations, the
analysis i1s unnecessary. (R.p 3-22) It is clear iﬁ this case that each of the requirements is
satisfied and Eagle, in fact, did conﬁnue its Operatioﬁ» with all 'of the same leaders, erhployees,
facilities, pfoducts, designs, and mmketing mate'rials; The lower court found that the analysis of
whether the Brown and Simmons courts intended overlép of officers and directors or officers or
directors was unnecessary because the Respondents proved, a‘nd the Appellant did not refute, that
efﬁcers, directors, and éhareholder continued in the'succeesor corporation from the predecessor
corporation. Therefore, the lower court properly found that Appellant’s commonality of officers,

| dlrectors and shareholders in both the predecessor and successor was sufficient to satisfy the
mere continuation exception and eleem it liable in this action. Appellant’s argument should be
denied and the Circuit Court’s iﬁnding _thaf Eagle is a mere continuatien of Eagle should be
upheld.

IL. The lower court was correct in holdmg that successor liability looks to the
predecessor and successor corporatlon, not 1ts -parent corporation

The court’s focus on the pre and. post-banquptcy Eagle corporations was required by the
rulings in Simmons and Brown. The rulings in Simmons and Brown require an analysis of the
eredecessor end successor corporations, not an analysis of their parent or subsidiary
corporations. Appellant’s focus on Linsalata and the officers, shareholders and’ directors of
Linsalata is misplaced and fails to understand the purpose of the exception. Linsalata was not a
party to this action. Respondents sued Eagle, not Linsalata. In fact, Linsalata has since sold
Eagle and it is now owned by Anderson windows, yet the officers in place in 2000 are still in
place today. The Court properly held that Eagle was the proper entity to analyze in determining

that Eagle is a mere continuation of the same corporation.

18



2

Appellant’s argument that the court should look to some other corporation, not the
cerporation accused of being a mere continuation, »is illogical. Appellant’s concern about the
ownership and leadership of the corporatioh is addressed by the test itself. The test specifically
looks at overlap of officers, directors, and shareholders. An analysis of a completely separate
corporation to find overlap would defeat the purpose of the analysis in the first place. Instead,
the test used by the exeeption looks directly at the corporation accused and evaiuates whether it
retained thé same officers, directors, and shareholders and thus continued to conduct business as
usual while frying to escape debts and liabilities. There is no need to climb the corporate chain |
of ownership 1ooking at various boards, shareholders, and stakeholders in a never eﬁding
process.

Therefere, ‘as indicated by the Circuit Court, basedvlllpon the evidence ar;d testir_neny,
Eagle was the appropriate eﬁtity to anaiyz_e for the mere coﬁtinuatioh doctrine and was a mere
continuation of its identically named predeceSsbr. Therefore, Appellant’s argument that the
Circuit Court erred in its finding of a mere continuation shou/ld be denied. As the evidence
supported the court’s findings, the court’s ruling should not be disturbed.

II. i‘he lower court was correct in finding that Respondents submitted sufficient
evidence to establish that the windows manufactured by Appellant caused
the damage at issue in this lawsuit

Respondents submitted unrefuted and unchallenged evidence that the windows
manufactured by Appellant were defective and caused the damages at issue in the case. F urther,
Appellant offered no evidence of its own to contradict the evidence submitted by Respondents.
At trial, Respondents submitted ’testimony from expert ‘Randy Still and ffom the owner of

Gilliam Construction, Phillip Gilliam. Randy Still was qualified, without objection, as an expert

in residential construction, building envelope, and building products including windows. (R.p
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23'7-238) Mr. Still perfofmed destructive investigation of the home at iséue to look for defects
causing water inﬁltration, performed moisture testing with moisture meter, and performed water
tests on the windows. (R.p 239) As a result of his testiﬁg, Mr. Still found that, “the comers of
the windows léaked‘in.the miter joint” (R.p 242)‘. Mr. Still further testified thét the windows
were not supposed to leak aﬁd therefore the windows were defective. kR.p. 245) He further
testified that the leaking éﬂd defectivé windoWs caused damage to the home. (R.p. 247) Finally,
Mr. Still testified that the leaking windows necessitated the entire scope of repair for the home.
 (R.p.253) |

Additionally, Mr. Gilliam was qualified; vﬁtﬁout objection, as an expert in residential
construction, building envelopes, and building pr‘oduct's. (Supp. R. p. 5, lines 14-25 and Supp. R.
p. 6, lines 17-22.) Mr. Gilliam féstiﬁed that he performed an ihvestigation'of the home and the
cause of water intrusion and fouﬁd that the windows leaked at the miter joint Qf lthe‘ frame.
(Supp. R.p. 9, line 12) Based upon his investigation énd experience he found thatvthe windows
were defective. (Supp. R.p. 10, lines 13-19.) He further testified that he personally’inspec:t_ed all
of the windows whé_n they arrived and they were not damaged. (Supp. R.p. 23, lines 11-23.) As
the evidence supported the court’s findings, the court’s' ruling should not be disturbed. _

IV.  The lower court was correct in awarding $25,000.00 waived by Respondents
as consideration for the underlying settlement

Any damages suffered by Respondents in settling the underlying case and satisfying the
homeowner are proper damages. Actual damages are properly called compensatory damages,
meaning to compensate, to make the injured party whole, to put him in the same position he was
in prior to the damages received insofar as this is monetarily possible. The goal is to restore the

injured party, as nearly as possible through the payment of money, to the same position he was in
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before the wrongful injury occurred. Vaught v. A.0. Ha;dee & Sons, Inc., 366 S.C. 475, 480,
623 S.E.2d 373, 375-76 (2005).

Respondehts offered testimony and evidence that a relevant portion of the settlement paid
in the underlying case was the release of $25,584.00 still owed to Gilliam by the Abels. (Supp.
R.p. 18,‘ lines 8-14.) Further, Mr. Gilliam testified that Mr. Abel admitted that he owed the
$25,584.50 in a letter which was admitted intoievidence as Plaintiff exhibit #3. (Supp. R.p. 20,
lines 1-15; R.p. 351) Mr. Gilliam testified that he signed a release of the Abels for the
$25,584.00 owed by them to Gilliam Construction as part. of ‘Respon'dents’ con?cessions‘and.
consideration for th¢ settlement. ‘(Supp. R.p. 31, lines 4-25; R.p. 352-363) Appellant offered no
| evidence. or testimony that the $25,584.50 was not part of the consideratioh for the release.

Mr. Gilliam also offered testimony that he incurred damages Vseparate from the $235,000
in the form money owed and costs incurred on issues separate from the windows. Those
damages were not alleged against Appellant in the contribution case. Therefore, the Appellant’s
argument that the $25,584.50 should not be included as damages is without support and should
be denied. Aé the evidence supponéd the Court’s findings, the court’s ruling should not be
disturbed.

V. Respondeints had no right to require additional Defendants in the case to
lower its proportionate liability >

Appellant had no right and can cite no authority which gave it a right to keep additional
defendants in the case to lower its proportionate liability. The court correctly fouﬁd that all of
the evidence and testimony supported a finding that Eagle’s defective windows were the sole
cause éf the damége and needed repairs and the damages awarded. Both Mr. Still and Mr;

Gilliam testified that the stucco or the window installation was not the cause of the water
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intrusion or the Randy Still repair scope.’ (Supp. R. p. 25, lines 15-24.) As the evidence
supported the Court’s findings, the court’s rulingvshould not be disturbed.

The lower court also found:that all prior defendants were dismissed from the action prior
to trial. (Supp. R. p. 34) Phillip Gilliam testified that the prior defendants’ liability and damages
were separate and apart from the liability and damage alleged agai_nst Eagle and therefore should
not be included in the determination of shares of liability. (Snpp. R.p. 1-36) Specifically, he.
testified that Dale Coleman and Upstate Waterprooﬁng did not have any involvement in or
‘common liability for the window and stucco repair necessitated by the leaking windows. He
testified that Dale Coleman and Upstate Waterprooﬁng caused Gilliam to expend money and
labor to repalr a water proofing issue which was not alleged agarnst or sought from Respondents
Therefore, Dale Coleman, Upstate Waterprooﬁng, and the other prior defendants s_)hould not be
included forpurposes of identifying the number of parties used to-create the denominator as their
work and the damages arising from that work. The prior Defendants were separate and apart
from the work and damages caused by Appellant’s windows.: If those parties came to trial,
different allegations, testimony, evidence, and damages would nave been submitted for each,
separate from Eagle. Respondents would have argued against using Eagle as an additional
denominator in each of those cases as the allegations, evidence, and damages t)vould have been
different — such as those of the waterproofing. Appellant introduced no evidence to refute
Gilliam and Still’s testimony that the entirety of the Still repair scope and cost was necessitated
by the leaking windows.

Based on this testimony and evidence and absent testimony or evidence to othe contrary,
the lower court correctly found that the prior defendants should not be included in the

determination of shares of liability or reduction in damages. Based upon all of the evidence and
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absent any evidence to the contrary the court was correct thet any liability for the sett}ement paid
to Mr. Abel should be divided pro rata equally between Plaintiff and Defendant. As all of the
evidence reasonably supported the judge’s findings the court’s finding should not be disturbed.

VI. Tﬁe lower court was correct in awarding pre-judgment interest

Pre-judgment interest was properly awarded as the amount paid for settlerilent in 2006
was fixed at the time the claim arose. Pre-judgment interest is recoverable on obligations to pay
money from the time when, either by agreement of the partles or operation of law, the payment is
demandable and if the sum is certain or capable of being reduced to certainty.” szth hunter .

Const. Co., v. Hopson, 365 S.C. 125, 128, 616 S.E.2d 419, 421 (2005). “The fact that the sum

due is disputed does not render the claim unliquidated for the purposes of an award of

prejudgment interest.” Id. “The proper test for determining whether prejudgment interest may be

awarded is whether or not the measure of recovery, not necessarily the amount of damages, is
fixed by conditions existing at the time the claim arose.” Jd. A judgment debtor is required to

~

pay interest on hlS debt as compensatlon for his continued retentlon and use of the creditor's
money beyond the date payment was due. Butler Contracting, Inc. v. Court St., LOLC, 369 S.C.
121, 134, 631 S.E.2d 252, 259 (2006) (awarding pre judgment interest despite contractor s
defense that the amount was unclear and should be offset by delays of the subcontractor).

- In this case, as set forth in the Complaint and as established at tfial, the measure of
recovery was fixed on the date the underlying case was settled. The measure of recovery was
fixed by the conditions set forth in the settlement agreement between Plaintiffs and Renaul and
Karen Abel. Respondents and Appellant do not dispute the amount in controversy, it was always

the amount paid to the homeowner to settle the underlying case. Although Appellant do not

believe it should be required to pay the $25,000 waiver or 50% of the total settlement, Appellant
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do not dispute the amount and, as set forth above, introduced no evidence to counter that amount
as a valid damage; Thus, as the Court found in Smith-Hunter'lConst. Co., Inc., the amount of
damages in this case owed to Plaintiffs were “capable of beiﬂg réduééd to a sum certain.” Id As
the evidence supported the Couﬁ’s findings, thé lowér court’s ruling should n‘of be disturbed.

CONCLUSION

For the reasons stated herein, t

355)
.C. Bar No. 79933)

P.O. Box 5663
Spartanburg, SC 29304
Telephone: 864-582-3075
Facsimile: 864-585-3090

- ATTORNEYS FOR RESPONDENTS
NATIONWIDE MUTUAL INSURANCE
COMPANY AND GILLIAM CONST.

. COMPANY, INC.

December 1S ,2014 ‘

24



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

B J. Mark Hayes, Presiding Judge Seventh Judicial Circuit

o : Appellate Case No.: 2014-001151

Nationwide Mutual Insurance Company, ,
and Gilliam Construction Company, Inc........ PO SR Respondents,

Eagle Windows & Doors, Inc............... e e, Appellant

CERTIFICATE OF COUNSEL

. The undersigned hereby certify that the Respondents® Final Brief comphes with Rule
211(b), SCACR.

/

/
Jabon M. ImKoff (SC Bhr #: 69353)
PO Box 5663
/Spartanbur 5 9304

(864) 582-3075
(864) 585-3090
~ jimhoff@wardfirm.com

Attorneys for Respondents
December 'g ,2014

APPELLANT’S COUNSEL OF RECORD:

o '
G. Dana Sinkler, Esquire E ﬁEIVED
Gibbs & Holmes : FER 08 2015

171 Church Street, Suite 110
Charleston, SC 29401 SC COU” Of Appeals

Attorneys for Appellants



