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STATEMENT OF ISSUES ON APPEAL

Did the trial court err in denying Appéllant’s motion to suppress all fruits of an
illegal search where the search warrant was supported by a woefully inadequate
affidavit that failed to show the reliability of the informants, was based on stale
information and conclusory statements, and failed to demonstrate- why there was
reason to believe drugs existed in the place to be searched?

Did the trial court err in denying Appellant’s motion to suppress hlS “confession”
where that “confession” was coerced and flowed from an illegal arrest
unsupported by probable cause?

Did the trial court err in denying Appellant’s directed verdict motion as to the
weapons charge where the State produced no evidence of constructive possession
* or, in the alternative, did not establish that a sufficient nexus existed between any
weapon and a violent offense?



 STATEMENT OF THE CASE

This is a drug case involving a contested search warrant that originated in federal
court under the direction‘ of the United Stétes Attorney’s Office and the Drug
Enforcement Administration (“DEA”). (R. p. 8, 1.25 - p.9, 1.3).. After the U.S.
»Attomey’é Office dismissed this case, Appellant Alphonso Chaves Thompson was
indicted by a Spaftanburg County grand jury for trafficking cocaine more than 400
grams, poésession of a ﬁreérm during the commission of a violent crime, and possession
with intent to distribute marijuana. (R. p.l.l, 1. 5-11; pp. 356-58).

On. January 23, 2012, Appellant’s case proceeded to frial bgfore the Honorable J.
Derham Cole and a jury. Following an extensive pre-trial suppression hearing, the trial
court admitted into evidence drugs found during a search of Appellant’s parents’ home
and certain statements Appellant made during the search. (R. pp. 6 — 92). Appellant was
subsequently convicted on all three counts aﬁd the trial court sentenced him to concurrent
sentences of twenty-five years’, five years’, and five Years’ imprisonment, respectively.

(R.p.327, 1. 7 - p.328, 1. 24; p.330, 1. 5-21; pp. 360-62). This appeal followed.



STATEMENT OF FACTS

L Introduction

In May 2010, Appellant was arrested and charged with trafficking cocaine,
possession with intent to distribute marijuana, and possession of a firearm during the
‘commission of a violent crime. (R. ‘p.8, 11.10—15; pp. 356-58). Appellant was charged
with these crimes after arugs and guns were found during a search éonducted at his
parenté’ home located at 121 River Drive (the “River Drive Home”)' in the Drayton
-community of Spartanburg, South Carolina. (R. p-35, 11.14—23; p.35, 11.18-23). At the
time of the arrest, and for several years prior,‘Appéllant lived in Fountain Inn and
Greenville County, South Carolina, and he owned and operated “Ridiculous Rides,” a
body shop in Boiling Springs. (R. p.35, 11.16417; p.43, 11.6-10; p.235, 1.3 — p.236, 1.4;
p.237,11.10-19).2
II. The Investigations

*As this is a search warrant case, these background investigation facts are

drawn primarily from the Spartanburg County Narcotics Division’s

(SCND) affidavit in support of the warrant.

A.  The First Inve;tigation: 2007-2009

In June of 2007, the SCND, during an investigation run by Investigator Chris
Raymond, received information from two confidential informants that th‘eyv had been
buying cocaine from Appellant. (R. p.4). In 2008, én informant told the SCND that

Appellant resided “at the end of River St.” In January of 2009, “two more different”

informants identified Appellant as a cocaine supplier. (R. p.4)

! At trial, the home was alternatively referred to as River “Drive” and River “Street.”

2 Appellant owned the body shop for approximately three years at the time of trial and he
had been working on cars for approximately fifteen years. (R. p.237,1.10 —p.239, 1.7).
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In February of 2009, a man named J'Qse' Luis Diaz-Arroyo was arrested while
transporting a kilogram of cocaine. (R. ;'>.4)' “Following his arrest, Diaz-Arroyo stated
tha;( he and his brother-in-law, Alejandro Sosa’G'alvan,v-were supplying Appellant with
cocaine “at this River St.”: address. (R. p-4) Apparenﬂy, this led to the Diaz-
Arroyo/Sosa-Galvan clase being associated with Appellant’s case and a joint federal-state
task force, run primarily by Special Agént (“S/A'”) Russell Davis and Inv. Raymond. (R.
p.23,1.24 — p.24,1.7).

In July of 2009, Inv. Raymond had an unknown informant conduct a “controlled
~ buy” from a man named Deangelo Young. (R. p. 5). Mr. Young, aka “Little Man,” took
$4,000 from thié unknown informant, and met with Appellant at‘Appellant’s girlfriends’
house at 1868 Tamara Way. (R. p.5) Mr. Young-later returned and apparently gave this
unknown informant four ounces of cocaine. This transaction did not involve the River
Drive HQme. (Id.) Appellant was not arrested or charged during fhis first investigation.

B.  The Second Investigation: 2010

In spring 2010, the SCND conducted surveillance on vthe River Drive Home and
saw A_ppellant “visit”. the River Drive Home. (R. p. 5) On May 11, 2010, the SCND
bought cocaine from a man narhed Authur Jones. When Jones was subsequently arrested,
he told the SCND that he was buying cogaine from Appellant. (/d.) Sq, the SCND
convinced Jones to cooperate. (Id.) The following day, May 12, Jones called Appellant’s
cell phone. (Id)) After this conversation, Appellant arrived at Jones’ home, took money

from Jones, and left—no drugsrwere exchanged. (R.p.5;; R.p45,11.1-12).



II. The Warrants

A. The Arrest Warrant

On May 13, 2010, the day after App‘eliant wentvto Jones’ home and did not sell
him any drugs, Inv. Raymond obtained an arrest wafrant' for Appellant from Spartanburg
County magistrate Charles Jones.> (R. p.86, 11.3-5; R. p.1). In his affidavit supporting
the warrant application, Inv. Raymond averred that Appellant trafﬁcked in cocaine the
previoué day. Thus‘, the magistrate signed an arrest warrant based solely upon a drug deal
that did not occur. (R. p.26, 13-p.31,12; R p.1).

B. The Search Warrant

That same day, Inv. Raymond also applied fef a warrant to search the River Drive
Home. Although he applied for both warrants on the same day, Inv. Raymend sought out
a different judge, Circuit Court Judge Hayes, for the search warrant. (R.» pp. 2-15). Inv.
Raymond did not present any sworn testimoﬁy. (R. p.12,1.19 — p.13, 1.2; p.52, 11.3-4; p.
3-5). Thus, the affidavit was the only basis for thevsearch of the River Drive Home. (R.
p.51, 1.17 — p. 52, 1.5). Inv. Raymond also requested a “No Knock™ warfant by
summarily concluding that drug trafficking organizations are “violent.” (R. p. 5).
Notably absent from this efﬁdavit~the vast majority of which details an investigation
that took place two f[o three yeafs prior—is any indication as to how er Why any of the
informants described in the affidavit were supposedly reliable or why Inv. Raymond

believed that any drugs were going to be found in the River Drive Home.

3 Although the arrest warrant was filed May 14, it was signed on May 13. (R. p.1; R.
p.85,1.24 — p.86, 1.5). '

4 “No Knock” warrants are what they say they are—the officer is not required to knock
before kicking down the suspect’s door. '



III. May 14, 2010..

A.  The Searchv

On May 14, 2010, officers simultaneously executed threq search warrants. (R.
p.7, 11.19-22). The first and second were gxecuted at Appellant’s home at 110
Larchwood Dr. and his girlfriend’s home at 1868 Tamara Way, respéctively. (R. p.7,
11.12-22). No drugs were found. (R. p.8, 11.4-9)." The third was executed at his parents’
River Dri§¢ Home.” A team of officers drove through the fence and swarmed the
property. (R. p.107, 1.19 — p.108, 1.25). Upon entering the home, the officers
encountered Appellaﬁt’s elderly father, handcuffed him and began thejr search. (R.
p.109; 1.6 — p.110, 1.2). Eventually, the officers found cocaine and marijuana on the
property. (R. p.‘7, 1.23 — p.8, 1.3; p. 160, 1. 2—-12). The officers also found five weapons
inside the home. (/d.).

B. The Arrest

While the River Drive Home search was underway but before anything was
Sfound, S/A Davié and Officer Joe Pharis were arresting Appellant at Ridiculous Rides.
(R.p.84,1.21 — p.85,1.19; p.145,1.24 — p. 146, 1.13). The arrest was made pursuant to the

arrest warrant that was based solely on a drug deal that did not occur. (R. p.52, 1.14 -

> There was no dispute at trial that Appellant did not reside at or own the River Drive
Home. Ernest Grant, the home’s owner, testified that Appellant’s mother was purchasing
the home from him via a lease-to-own contract. (R. p.93, 1.23 — p.96, 1.25; p.101,1.21 —
p.102, 1.7; p.239, 1.14 — p.240, 1.14; pp. 346-49). And, Officer Hunter, who was part of
the search team, testified that Appellant did not live there. (R. p.135, 11.18-23).
Furthermore, Inv. Raymond’s arrest warrant application listed Appellant’s address as 110
Larchwood Dr. Simpsonville, SC. (R. p. 1).



p.53, 1.13; p.85, il. 3-11;p.88,1.17 - p.89, 1.6). The officers transported Appellant to the
River Drive Home, (R. p.86, 1119-21),

C. The “Confession” |

At the‘ Rivér Drive Home, S/A Dayis and Inv. Raymond had Appellant sit on the
tailgate of Inv. Raymond’s truck. (R.. p.244, 1.22 — p.245, 1.3). During the course of an
approximately four h'o'ur conversati(;n, Which occurred during the search, the ;)fﬁcers
revealed that théy had found drugs in the garage. (R. p.245, 11.6-7; p.247, 11.2-15).
When Appellant denied émy knowledge of any drugs, S/A Davis and Inv. Raymond
repeatedly told Appellant that they were géing to arrest his parents if he did not admit
they were his. (R. p.247,1.13 — p.248, 1.9). Based on these threats and Appellant’s belief
that his elderly father could not survive in jail, Appellant confessed both in writing and
,verbally to the drugs; he did not confess to owning, ;10r did he even mention, any
weapons. (R. p.74,1.3 —p.75,1.17; R. pp. 2-5).
IV.  The Federal Case®

In October of 2010, based on the search of the River Drive Home, a éuperseding
federal indictment was returned, charging Appellant with conspiraqy. (R.p.8,1.25 — p. 9,
1.3). A civil forfe_iture‘ action was also commenced in Greenville County, where
Appellant resided, to seize currency found in Appelllant’s hqme. (R. p.9, 1..7-9). Tfllree
months later, after voluminous discovery and several motions, the U.S. Attorney’s Office
dismissed Appellant’s case. (R. p.9, 11.10-13). Prosecuting assistant U.S. Attorney
Mormon stated that he (Mormon) had had misgivings about the probablé cause for the

search of the River Drive Home from the very beginning and the discovery process had

8 This section is drawn from defense counsel’s background recitation to the trial court
during the suppression hearing.



not changed his mind: (R. p.9, 11.14—20). Again, according to Mr. Mormon, two federal
magistrates had rejected the task force officers’ attempts to obtain a federal search
warrant for the River Drive Home prior to Judge Hayes issuing the state warrant, and
Mormon did not believe there was probable cause fof the search. (R. p.10, 11.13-18).
Greenville C'ounty'_also withdréw their civil forfeiture action and returned Appellant’s
money, indicatihg they fzould not carry their burden of proof. (R.p.11,1.12-16).
V. The State’s Case

A. The Suppi'ession Hearing

FolloQing the federal dismissal, the Spartanburg County Solicitors’ Office chose
to prosecute Appel!ant and he was ultimately indicted for trafficking cocaine 460 grams,
possession of marijuana with intent to distribﬁte, and possession of a weapon during the
commission of a violent crime.” (R. p.11, 11.5-11; pp. 356-59). At a pre-trial suppression
hearing, trial counsel argued that Appellant’s seizurg and the subsequent search Qf the
River Drive Home violated the Fourth Amendment, Article I, section 10 of the South
Carolina constitution, and seption 17-13-140 of the So_uth Carolina Code. (R. p.20, 1.4 —
p. 60, 1.11). During the hearing, trial counsel argued, among Other things, that the search
warrant afﬁdévit: (1) provided no evidence that any of the informants were rgliable or
that any drugs were likely to be fouhd at the River Drive Home; (2) was based upon
extremely stale information; and (3) was filled with conclusory statements. (/d.) In
response, the State argued, in part, that an informants’ reliability does not “ha[ve] to be

corroborated” or “identified as reliable” and that the “accumulation of evidence

7 Appellant was also indicted for trafficking cocaine more than 200-grams but less than
400 grams and possession of a stolen weapon. (R. p.8, 11.10-15). The 200 gram charge
was dismissed by a magistrate judge for lack of probable cause, and the weapon charge
was nol prossed. (R.p.§8,11.16-21).



corroborétés itself.”® (R. p.47, 11.‘14—19').. Appellapt_ a}so attéfnpted to >suppress his
confession. (R. p.60,1.12 —p.89, 1.1'7). VAppellar;t;s motions Were.denied'. (R. p.60, 11.6—
11;;;;89, 11.12—’16); - |
B. The Trial
A_t trial, the State did not pr_oduce a single witness whoi-'testi‘ﬁed that Appellant
owned the River Dfiye-Home or exercised dominion and cqhtfol over the property. (R.
p.226, 1.22 — p.229, 1.20). ‘ATh'e State also‘ d1d Xno't introduce ény : ﬁﬁge@rint or
identiﬁcatioﬁv e'\‘/idencve to link A-pp.ellant to the drugs or any other item found in the River
. Drive Home. (d) Ahd, the State di'<'i not demonstréte that any ‘of the weapons were ever
in Appellant’s possession. (/d.) As a result, dqfense counsel moved.for a directed
verdict, arguing‘ that the State had not pfoven’ construcﬁve possession of either the drugs
or weapons. (‘Id..)v In response, the State érgued. that ‘;[Appellant’s] own statement links
“him to the property in questioﬁ. ThlS is. a constructive possession case, and the .link is
provided through the interv'iews,‘ Written ana verbal, with the Defendant himself.” (R.
p.229, 1.22 — p.2’30,. 1.5). Although the. triai couﬁaéknowledged that éven Appellant’s ‘
“confession” did not mention any weaﬁons, Appellant’sl directed verdict motion was
denied. (R. p.230, 11.6-9; p.230,vl.15.— p.231, 1.8). |
Following Appellant’s tesﬁmony, where fle again cienied knowledgé of the drugs
and explained the officers’ fhreats, the jury found him guilty on all three counts. (R.

p-259, 1.12-14; p.327, 1. 7 — p.328, 1.24). The trial court sentenced Appellant to

® The State also argucd that the trial court should place “greét weight” on the fact that
another circuit court iudge, instead of a magistrate, issued the warrant. (R. p.45, 11.21-
24). The State provided no support for this theory because there is none. :

9



concurrent terms of twenty-five years’, five years’ and five years’ imprisonment,

respectively. (R. p.330,11.5-21). This appeal followed.

10



ARGUMENTS

Simply put, this case involves federal and state éfﬁcers anxious to make an arrest
and capitalize on aéset forfeiture laws. .Unable to sﬁrvive the exacting scrutiny of the
federal system, they went in search of a more sympathetic ear. Foi]éwing the search and
arrest, the officers were again unable to survive federal scrutiny. ‘They again went in
search of a sympathetic forum. Théy found it. The U.S. and South Carolina
Constitutiqns and section 17-13-140 of 'the South Carolina Code do not countenance this
behavior—even when the”govemment is sure they have their man.” For several reasons,
Appellant’s convictions should be reversed.

I The Trial Court Erred in Denying Appellant’s Motion to Suppress All
Evidence Found As a Result of The Illegal Search.

Appellant’s challenge to the affidavit in support of the search warrant is brought
pursuant to-the Fourth Amendment and Article I, section 10 of the U.S. and South
. Carolina Constitutions, respectively, as well as section 1’}—13-140 of the South Carolina
Code.

A. Standard (;f Review

When reviewing a magistrate’s decision to issue a search warrant, the duty of the
reviewing court is to ensure that the magistrate had a substantial basis upon which to

conclude that probable cause existed. State v. Baccus, 367 S.C. 41, 50, 625 S.E.2d 216,

221 (2006). The réviewing court may consider only information brought to the

magistrate’s attention. State v. Gentile, 373 S.C. 506, 513, 646 S.E.2d 171, 174 (Ct.App.

2007).

? The South Carolina Constitution and section 17-13-140 actually providef greater
protection than the Fourth Amendment.
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- B. The affidavit does not pass the totality of the circumstances
test.

When applying both the federal and state constitutions as well as South Carolina’s
search warrant statute, an appellate court reviewing the underlying affidavit must decide

whether the magistrate had a substantial basis for concluding probable cause existed.

State v. Dupree, 354 S.C. 676, 683, 583 S.E.2d 437, 441 (Ct.App. 2003). This review is

governed by the “totality of the circurhstances test.” Id. For several reasons, Inv.
Raymond’s affidavit cannot pass this test.
i Failure to demonstrafe veracity and basis of knowledge.

Under the totality of the circurﬁstaﬁces test, the reviewing court cqnsiders all
circumstances, including status, basis of knowledge, and veracity of the informants. Id.
at 685, 583 S.E.2d at 442. Veracity and basis of knowledge are treated as closely
intertwined in that they may usefully illuminate the commonsense, practical question of

whether there is probable cause. Id. (quoting Illinois v. Gates, 462 U.S. 213, 230 (1983)).

In Gates, the U.S. Supreme Court explained how these factors interact:

If, for example, a particular informant is known for the
unusual reliability of his predictions of certain types of
criminal activities in a locality, his failure, in a particular
case, to thoroughly set forth the basis of his knowledge
surely should not serve as an absolute bar to a finding of
probable cause based on his tip. Likewise, if an
unquestionably honest citizen comes forward with a report
of criminal activity—which if fabricated would subject him
to criminal liability—we have found rigorous scrutiny of
the basis of his knowledge unnecessary. Conversely, even
if we entertain some doubt-as to an informant's motives, his
explicit and detailed description of alleged wrongdoing,
along with a statement that the event was observed
firsthand, entitles his tip to greater weight than might
otherwise be the case.
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Gates, 462 U.S. at 233-34. Inv. ,Ra.ymond’s. affidavit lists a total of eleven informants.
Although Inv. Raymond employéd the creative tactic of labeling these individuals
“Confidential Reliable Informants;” absolutely nothing.in the affidavit indicates they

were actually reliable. (R. pp.4-75). -

a. Two Unidentified Informants'’

‘The fifst two -<inf01';r}ants are not identiﬁed; Accqrding to Inv. Raymond, these
two informants stated tﬁey had been buying '_cdcaine from Poo Bear—Iater identified as
Appellani——oyer the'coursel:vof several months in -2007. The only evidence that was
corroborated from these two ipfc;rmapts. Were“ “vehicle descriptions and photo
idenﬁﬁcations.” R.p.-4)

b.  KeithJeter . -

In August of 2.007, Mr. Jeter stated Vthat he was being supplied cocaine by

Appeliant, who would bring cocaine'to M. Jeter’s house. (Id)
c. Frcd Meédows |
In September. of 2008, Mr. MeadoWs told the.SCND that Appellant droye a Ford

F-350 and supplied Mr. Meadows with cocairie at Mr. Meadows’ house. (Ia’.)'

d. Unidentified Informant

In late ‘2008; an unidentified informant stated Appellant lived at the “end of River

St (Id) o

€. “Two more different” Informants
In January of 2009, “two more different” informants stated that they purchased

cocaine from Appellant and confirmed that Appellant drove a Ford F-350. (Id.)

10 Again, these facts are drawn directly from Inv. Réymond’s affidavit; which the State
conceded was the only‘basis'-for the warrant. (R.p.12,1.19 -p.13,1.2; p.52, 11.34).
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f Diaz-Arroyoe & Sosa-Galvan

In February of 2009, Diaz-Arroyo and Sosa-Galvan were arrested with a kilogram
of cocaine. Diaz-Arroyo stated he was supplying Appellant with cocaine at the River

Drive Homé.1 b d)

g Unidentified Informant and DeAngelo Young
" In July of 2009, an unidentified informant stated he was getting cocaine from
Young who, according to the unidentified informant, was being supplied by Appellant.

Thus, an unidentified criminal stated that he was being supplied by another criminal who

was being supplied by Appellant. This unidentified informant attempted to make a

' As it turns out, the DEA investigation does not appear to indicate that Diaz-Arroyo
made this statement. During the suppression hearing, the trial court was presented with
three “DEA-6’s” which are essentially reports of investigation. (R. pp. 334-345; R. p.21,
1.18 — p.24, 1.20). In these reports, S/A Davis detailed his investigation and his interviews
with Diaz-Arroyo. Nowhere in these summaries did S/A Davis ever say that Diaz-
Arroyo even mentioned the River Drive Home. (R. pp. 334-345; R. p.21, 1.23 — p.22,
1.19). Although these DEA-6’s were not reviewed by Judge Hayes prior to issuing the
search warrant, they were provided to and considered by the trial court during the
suppression hearing. (R. p.21, .18 — p.24 , 1.20; p.51, .13 — p.52, 1.2). This is because,
of course, S/A Davis (a federal agent) was not present when Inv. Raymond applied for
the state warrant. (R. p.51, 1.11-13). However, according to the State, S/A Davis
“would have been the one that would have supplied the information to Chris Raymond
who prepared the affidavit.” (R. p.51, 11.8-10). From this, only one of two conclusions
can be drawn. Either Inv. Raymond was confused or, he put materially false information
in the warrant application. Therefore, this Court should consider the DEA 6’s when
determining whether Inv. Raymond was acting in good faith.
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“controlled buy” from Mr. Young. SCND followed Mr. Young from the bﬁy to 1868
Tamara Way an:d 6bserved him meeting with Apﬁellant..l2 (1d)
| h. | Authur Jones

On May 11, 2010, SCND bought cocaine from Mr. Jones who agreed to
cooperate. Mr. jones arranged a meeting with Appellant. SCND observed the meeting
on May 12, 2010, at Mr. Jones’ house wﬁere no drugs are exchanged. R.p.5 This was
- confirmed by the DEA-6. (R. p. 343, 9 6; p. 344, 9 13).
All eleven of these informants were cfiminals who were cooperating after their
. arrest; thus, they were extremely motivated to lie. Nowhere in the affidavit—mnot a single
time—did Inv. Raymond indicate how or why any of these individuals were supposedly
reliable or whether they had previously supplied reliable information.‘ And, nothing that
these informants said was ever independently corroborated—other than the fact that
Appellant drove a Ford F-350. This deficiency is especially important here because all of
the information from these i“nform‘ants ‘was hearsay which is only proper “so long as the
magistrate is afforded a basis for determining the credibility of the informer.” State v.
Sachs, 264 S.C. 541, 555-56, 216 S.E.2d 501, 508-09 (1975) (citing U.S. v. Harris, 403
U.S. 573 (1971)).

Inv. Raymond made two additional attempts to bolster his éfﬁdavit. First, he

labeled his informants “Confidential Reliable Informants” or “CRIs.” Simply calling

- 12 Again, this statement in the affidavit is not supported by the DEA-6 which does not say
who Mr. Young met with at 1868 Tamara Way because the officers’ could not follow the
informant into the community. (R. p. 343, § 6). However, the DEA-6 does confirm that
the transaction took place at Tamara Way. (/d.) The DEA-6 also does not say who Mr.
Young met with later at “the car wash.” (R. p. 343-345; R. p.27, 1.6 — p.28, 1.4). In any
event, both the affidavit and the DEA-6’s agree that this transaction did not take place at
the River Drive Home. Indeed, the DEA-6’s do not mention the River Drive Home at all..
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people reliable does not make them so. See U.S. v. Wilhelm, 80 F.3d 116, 121 (4th Cir.

2 <6

1996) (affidavit that uses phrases such as “concerned citizen,” “mature person,”' and
describes informant as having a “truthful demeanor” does not cover for fact that no
evidence of reliability has been provided). Second, Inv. Raymond discussed two
controlled buys‘.A antrolled buys, if properly conducted, can provide facts sufficient for
probable cause. M, 354 S.C. -at 689., 583 S.E.2d at 444. However, in this case,
neither of the “controlled buys” involved the River Drive Home and one of them did not
even involve drugs. The first did not involve the River Drive Home as it was an apparent
- purchase between an unidentified informant, Mr. Young, and Appellant at an unidentiﬁed |
location and 1868 Tamara Way. The second occurred- between Appellant and Mr. Jones
at Jones’ house where ‘1’10 dfugs were exchanged. ’fhus, as a matter of law, the trial court

erred in finding the affidavit provided sufficient indicia of the informants’ reliability.

ii. The affidavit failed to provide a sufficient link to the River Drive
Home. :

“The critical element in a reasonable search is not that the owner of the property
is suspected of crime but that there is reasonable cause to believe that the specific ‘things’
to be searched for and seized are located on the property to which entry is sought.”

Zurcher v, Stanford Daily, 436 U.S. 547, 556 (1978); see also State v. Ferrell, 274 S.C.

401, 408, 266 S.E.2d 869, 872 (1980) (citing Zurcher). Thus, residential searches are
upheld only where some information links the criminal activity fo that residence. U.S. v.
Lalor, 996 F.2d 1578, 1583 (1993).

From the ipforménts, Inv. Raymond presented exactly two links to the River

Drive Home: first, from an unidentiﬁed informant in 2008 who said that Appellant lived

16



at the end of River Sﬁlj second, from Diaz-Arroyo, a drug trafficker who said that he
deiivereci cocaine to the River Drive Home in february 2009—ﬁi’teen months before the
search of the home and Appellant’s arrest at a different location. From his. investigation,
Inv. Raymond noted that during spring 2010, officers observed Appellant “visit” the
River Drive Home—where his parents lived.'"* These links are not enough to provide
probable ‘cause that drugs would be found at the Rivei Drive Home. See Gentile, 373
S.C. at 514-15, 646 S.E.2d at 175-76 (link to residence not sufficient even though officers
verified trafﬁélto ciefendant’s residence, citizen reported marijuana smell from residence,
. and officers discovered marijuana on another man after he left the residence).

Compared to this case, the officers in Gentile provided a plethora of evidence.

Here, unlike Q_gLilé, th.e ofﬁcers did not verify anything involving drugs at the River

Drii/e Home, which, unlike the defendant in Gentile, was not Appellant’s home. They

also did not receiv¢ any citizen tips or complaints, and they never found or observed

anyone leaving the River Drive Home with drugs at any point in time—Ilet alone -
immediately ﬁrior to the issuance of the war‘rant. Thus, as a mattei of law, the trial court

erred in finding the affidavit provided a sufficient link to the River Drive Home.

iii. All relevant iﬁformation in the aﬁidavit was stale.
" A probable cause affidavit must state facts so closely related‘to the time of the
issuance of the warrant as to justify a ﬁilding of probable cause at that time. State v.

Corns, 310 S.C. 546, 550, 426 S.E.2d 324, 326 (Ct.App. 1992); see also State v.

1> Again, this turned out to be false.
14 Curiously, at trial, the State attempted to bolster its “link” to the River Drive Home by

introducing a piece of mail found at the River Drive Home that was addressed to
Appellant at 106 Rocking Chair Lane—not the River Drive Home. (R. p.178, 1.1-9).
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Winborne, 273 S.C. 62, 65, 254 S.E.2d 297, 298 (1979) (“The time should be sufficiently
short to justify the conclusion that the evidence is likely still at the place where it was
seen.”). Therve ére two .types of staleness arguments, this case falls into the second

category—the warrant itself is suspect because the information is too old to furnish

“present” probable cause. U.S. v. McCall, 740 F.2d 1331, 1336 (4th Cir. 1984). Thus,
the ultimate inquiry is whether the affidavit furnished probable cause to believe that
drugs would be found in the River Drive Home af the time of the search. 1d.

Assuming arguendo that all of the informants listed in the affidavit were 100%
. reliable and that there were sufficient links to the River Drive Home, the last “link™ in the
affidavit between drugé and the River Drive Home occurred, at best, in February 2009—
fifteen months before the warrant was issued—when Diaz-Arroyo said that he supplied
Appellant cqcaine at the home. The remainder of the affidavit as it relates to the River
Drive Home contains the following facts: one, Appellant drove several different vehicles
“ to and from the home; and two, investigators witnessed Appellant visiting the home.
This is simply not enbugh especially because Areasonable people would—of course—
- regularly visit their parent’s home.  Cf. State v. Baker, 251 S.C. 108, 110-11, 160 S.E.2d
556, 557 (1968) (42 days between issuance éf warrant and search too long); U.S. v.
Brown, 958 F.2d 369, *4 (4th Cir. 1992) (stale information where affidavit based on

statements from four months prior); State v. Thompson, 363 S.C. 192, 206, 609 S.E.2d

556,564 (Ct.App. 2005) (72 hours between possession of crack and affidavit not stale);

State v. Clifton, 302 S.C. 431, 433-34, 396 S.E.2d 831, 832-33 (Ct.App. 1990) (72 hours

not stale) overruled on other grounds by Brightman v. State, 336 S.C. 348, 352, n.5, 520

S.E.2d 614, 616 n.5 (1999).
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v, Summary of Affidavit.

Inv. Raymond clearly believed he had his man and submitted a very lengthy
affidavit to that effect. However, the affidavit is ﬁlléd with conclusions draw from
hearsay statements made two and three years prior by unidentified, unreliable informants
who were very motivated to lie. Furthermore, even if the informants were all reliable,
nothing in the affidavit provides a sufficient link to the actual place to be searched—the
RiverDrive Home. And, at best, the last link in the affidavit between drugs and the River
- Drive Home dccurred fifteen months prior.

The assistant solicitor aptly summed up the State’s position when he said
“accumulation of evidénce corroborates itself.” In fact, accumulation of evidence does
not corroborate itself. Indeed, the “whys” are critiéally important to a probable cause
inquiry. See State v. Smith, 301 S.C.f37l, 372-73, 392 S.E.2d 182, 183 (1990) (affidavit

. defective for failing to set forth why police believed defendant robbed particular place);

State v. Weston, 329 S.C.. 287, 291-92, 494 S.E.Zd 801, 803 (1997) (affidavit defective

for failing to show why defendant’s car contaihed contraband); Baccus, 367 S.C. at 51-

52,625 S.E.2d at 22122 (affidavit failed to show why defendant committed crime).
Sheer volume of words does ‘not equal a sufficient basis for probable cause. This

affidavit—which was unsupported by sworn testimony—did not provide Judge Hayes
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with a “substantial basi§ to conclude that probablé cause existed.” For this reason, the
trial court’s denial of Appellant’s suppression motion should be reversed."
C. All evidence seized at the River Drive Home, including
Appellant’s “confession,” should be suppressed as a result of

the illegal search.

The purpose of the exclusionary rule is to deter FOu__rth Amendment violations.

State v. Brown, 401 S.C. 82, 88, 736 S.E.2d 263, 266 (2012). It “compel[s] respect for

the constitutional guaranty in the only effectively available way—by removing incentive

to disregard it.” State v. Jenkiné, 398 S.C. 215, 229, 727 S.E.2d 761, 768 (Ct.App. 2012).
" The fruit of the poi_sorious tree doctriné provides that evidence must be excluded if it
would not have come to light but for the illegal actions of the police and the evidence that
has been obtained by the exploitation of that illegality. Hutto v. State, 376 S.C. 77, 81,
654 S.E.2d 846, 8',48 (Ct.App; 2007). And, the taint of an illegal seérch can only be
removed if the items or facts were .obtained independent of the illegal act. In re Jeremiah
W., 361 S.C. 620, 624 n.2, 606 S.E.2d 766, 768 n.2 (2004).

There is simply no reasonable dispute that the police were only at the River Drive
Home pursuant to tﬁe search warrant. No éxigent circumstances existed and the police
could not have ihdependently obtained the drugs, weapons, Appellant’s confession, or

any of the other items found at the River Drive Home and introduced at trial without the

> Even if this. affidavit could survive an ordinary Fourth Amendment inquiry—and it
cannot—both the South Carolina Constitution and section 17-13-140 impose stricter
requirements than the Fourth Amendment and a warrant that would survive Fourth
Amendment scrutiny may still be defective under our constitutional and statutory scheme.
State v. Weaver, 374 S.C. 313, 321-22, 649 S.E.2d 479, 483 (2007) (South Carolina
constitution offers higher level of privacy protection); State v. Herring, 387 S.C. 201,
214-15, 692 S.E.2d 490, 497 (2009) (code section imposes stricter requirements than
Fourth Amendment).
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search warrant.'® Accordingly, the exclusionary rule applies and all evidence found at

the River Drive Home, including Appellant’s confession, should be suppressed.'’

'® Neither of Appelblant’s “confessions” mentioned any dfugs found inside the home or
any other the other items introduced at trial; therefore, the State did not demonstrate he
constructively possessed any of these items.

17 Although a harmless error analysis may be applicable, State v. Reeves, 301 S.C. 191,
193-94, 391 S.E.2d 241, 243 (Ct.App. 2005), the only evidence at trial were the drugs
and weapons themselves and Appellant’s “confession”; thus, the failure to exclude this
evidence cannot be considered an “insubstantial error not affecting the result.” State v.
Covert, 368 S.C. 188, 196-97, 628 S.E.2d 482, 487 (Ct.App. 2006). Indeed, had the trial
court correctly granted Appellant’s pre-trial motions, there likely would not have been a
trial at all.
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II. The Trial Court Erred in Denying Appellant’s Motion to Suppress His
Coerced Confession that Flowed From an Illegal Arrest. -

Appellant’s coerced “confession” should also have been suppressed because it
was obtained in violation of the Fourth Amendment’s prohibition againsf illegal seizures
and the Fifth Amendment and Dué Process clause prohibition against céerced
confessions.

A. Appellant’s arrest was unsupported by probable cause.

Iﬁ determining the presence of probab>le cause for an arrest, the affidavit must
state facts upon which an ordinarily prudent and cautious‘ person would believe that a

person is guilty of .a crime. Gist v. Berkeley Cnty. Sheriff’s Dept., 336 S.C. 611, 615-16,

521 S.E.Zd 163, 165 (Ct.App. 1999). Mere conclusory statements which givel the
magistrate no basis to make a judgment régarding probable cause are insufficient. State
V. Robmson 335 S.C. 620, 630, 518 S.E.2d 269, 274 (Ct.App. 1999). The followmg is
the entirety of Inv. Raymond’s affidavit in support of Appellant’s arrest:

Description of Offense: Drugs/Trafficking Cocaine, 200g
or more, but less than 400 g.

I further state that there is probable cause to believe that the
defendant named above did commit the crime set forth and
that probable cause is based on the following facts.

That on May 12, 2010 in the county of Spartanburg, one
Alphonso Chaves . Thompson did knowingly sell,
manufacture, bring into the state and/or possess between
200 and 400 grams of cocaine a Schedule II controlled
substance without authority to do so.

Affiants belief is based upon police investigation.'®

'8 Officer Pharis confirmed that Appellant was arrested based on “the incident that
occurred on May 12.” (R. p.85,1.24 —p.86, 1.16).
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Thus, Inv. Raymond described the offense and said that he believed Appellant committed
the offense. This bare recital is the textbook example of a deficient affidavit. See

Overton v. Ohio, 122 S.Ct. 389, 390 (2001) (explaining that the' Supreme Court has made

clear that affidavits which merely set forth the crime and state that the defendant “did it”
are not sufﬁcieﬁt without an indication of how or why tﬁe officer knowé). Indeed, on its
face, it would be difficult to conceive of an affidavit that -was more lacking. Finally, and
perhaps most importantly, Inv. Raymond could not possibly héve believed that Appellant
sold any amount of drugs on May 12—let alone 400 grams—because Inv. Raymond also

- drafted the affidavit in support of the search warrant describing the May 12 “transaction”
at Mr. Jones’ house where no drugs whatsoever wére exchanged.19

B. Appellant’s “confession” should be suppressed because it was
obtained following an illegal arrest.

It is settled law that a confession obtained through custodial interrogation
following an illegal arrest should be excluded unless intervening events break the causal
- connection between the illegal arrest and the confession so that the confession is

sufficiently an act of free will to purge the primary taint. Oregon v. Elstad, 470 U.S. 298,

306'(1985). This is because a violation of the Fourth Amendment’s prohibition againSt

illegal seizures mandates a broad application of the “fruits” doctrine, no matter how

probative the “fruits.” Brown v. Ilinois, 422 U.S. 590, 601-02 (1975). Thus, the inquiry

into a confession obtained via a Fourth Amendment violation is not “cured” by a finding

' This may explain Inv. Raymond’s curious choice to seek out two separate judges for
the arrest and search warrants despite the fact that they were issued the same day.

3
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of voluntariness for purposes of the Fifth Amendment. 1d.:*° see also State v. Adams,

277 S.C. 334, 339, 659 S.E.2d 272, 275 (Ct.App. 2008) (“[C]lonsent procured is per se
invalid unless it is both voluntary and not an exploitation of the uﬁlawful detention.”).
Appellant’s “confession”'.was obtained following his arrest at Ridiculous Rides.
Thus, if the arrest is deemed to have been in violation of the Fourth Amendment—which,
as explainéd above, it was—then Appellant’s confession is inadmissible unless this Court
determines the taint has been purged. To determine whether the taint has been purged,
this ‘Court considers several fac;tofs: (1) the purpose and ﬂagrancy of - the police
misconduct; (2) whether Miranda Wamings were given; (3) the temporal proximity. of the

arrest and confession; and (4) the presence of intervening circumstances. State v. Greene,

330 S.C. 551, 560, 499 S.E.2d 817, 821 (Ct.App. 1997); U.S. v. Watson, 703 F.3d 684,

697 (4th Cir. 2013).
In this case, the very nature of the prolonged four hour detention was inherently
coercive. Cf. Brown, 422 U.S. at 605 (concluding that the “impropriety of the arrest was

obvious”). Although Miranda warnings were issued, they do not automatically cure the

taint of an illegal arrest. U.S. v. Sanders, 954 F.2d 227, 231 (4th Cir. 1992). Instead, the
record must satisfy the State’s burden of showing a break in the causal chain between
Appellant’s unlawful arrest and his “confession.” Brown, 422 U.S. at 603-04. Here, thié
“temporal proximity” weighs strongly in Appellant’s favor because he was not freed from .

Inv. Raymond’s custody at any point between his initial illegal seizure and the time he

2 Although the trial court did not undertake a specific Brown inquiry, it did find that
Appellant’s confession was voluntary. Thus, this Court may undertake its own inquiry
where—as here and in Brown—*the trial resulted in a record of amply sufficient detail
and depth from which the determination may be made.” Rawlings v. Kentucky, 448 U.S.
98, 107 (1980); see also U.S. v. Seidman, 156 F.3d 542, 548 (4th Cir. 1998).
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“confessed.” Thus, .the causal connection between his illegal arrest and confession was
unbroken. Moreover; there were: no “intervening circumstances”"between the illegal
arrest and Appellant’s confession. Appellant was continuously .restrained in the back of
Inv. Raymond’s pick-up truck for approxirnately .t."our hours where the authorities later
obtained his statemenr. The only ‘.‘intervening act of signiﬁcance” w(as the discovery of
the drugs Wthh as explained, Were found durrng an illegal search.?! Accordingly,

Appellant’s’ confessron should be suppressed as 1t was obtalned followmg an 111egal

seizure.  See State v. Tindall, 388 S.C. 518, 524, 698 S.E.2d.2Q3,ﬂ 206 (2010)
.(suppressing cocaine and statement.as fruit of poisonous tree flowing from illegal
seizure).
| C. Appellant’s “confession” should be suppressed as a violation of
the Fifth Amendment and Due Process Clause prohibition of

coerced confes_sions.

A confession is not admissible unless it was voluntarlly made. - State v. Myers,

359 8.C. 40, 47, 596 S E 2d 488, 492 (2004) A deétermination of Voluntarrness requires
an examlnatlon of the totality of the crrcumstances, 1nclud1ng the background,

experience,’ and conduct of the accused; his age; the length of custody; and police

: mrsrepresentations. State v, »Mi'ller, 375 S.C. 370, 386, 652 S.E.2d 444, 452 (Ct.App.
2007). The pertinent inquiry is Whether the defendant’s will was overborne. Myers, 259
S.C. at47, 596 S.E.2d at 492. Importantly, a confess1on may not be extracted by any sort

of threats or violence, or obtained by any d1rect or 1mp11ed promlses ‘however shght or

2! Furthermore, both Appellant and Inv. Raymond agreed that Appellant never actually
saw any drugs; ‘thus, this does not qualify as an 1nterven1ng circumstance. Watson, 703
F.3d at 697 n.17. :
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by the exertion of irﬁﬁr‘oper-inﬂuence.‘ Corns, 310 S.C. at 552, 426 S.E.2d at 327.
Appellant’s “confession” was improperly coerced.

During the Jackson v. Denno hearing, Appellant testified that Inv. Raymond

repeatedly threatened that his parents, including his sick elderly father, would be arrested
if Appellant did not admit the drugs were his. (R. p.72, 1.10 — p.75, 1.20). Specifically,
he expléined: |

[Tlhey kept telling me, well, if you don’t confess to these

- drugs, we’re going to take your parents to jail, your daddy

to jail. . . . I said look at my daddy, man, I said my daddy

can’t go to jail. Isaid my daddy’s sick. And, you know, he

was like, well, if you don’t confess to it, he’s going to jail.”
(R. p.73, 11.8-15). According to Appellant, the interrogation lasted approximately four
hours. Inv. Raymond testified that .it lasted at least three hours. (R. p.218, 11.4-8).
Appellant also testified that when he started his verbal confession by explaining that he
was confessing because of .the threats, Inv. Raymond pulled the tape recorder away and
said “no, you can’t say it like that, you can’t say it like I’m promising you something.”?
(R. p.74, 11.21-23; p.74, 1.25 — p.75, 1.2). Finally, Appellant testified that he started his
written confession by explaining the same threats but was again stopped by Inv.
Raymond. (R. p.75, 11.3-7, p.249, 11.17-25). Although Inv. Raymond originally denied
having threatened Appellanf’s parents, he later admitted that “[Appellant] thanked me for
not arresting his pérents.” (R. p.69, 11.19-21).

Essentially, Inv. Raymond arrested Appellant based upon a drug transaction that

.did not occur. He transported him to his parents’ house and proceeded to interrogate him

22 Appellant’s father passed away shortly after his arrest.

> A review of the confession shows that the tape begins, a voice can be heard (that
Appellant asserts is his), the tape is stopped, and then Inv. Raymond begins his recitation.
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for approximately fout }lldu_rsv.' During this in%[ef:féga.‘[ion, he repeate_dly threatened to
arrest Apﬁellént"s' pélrénts 'aﬁd promised that they wQuld stay out of jail if Appgllant
coﬁfels.sed. At the time of the intevrrogation,k Appellant had r;p prior drﬁg convictions and
presumaﬁly had never been intérrogatéd. (R. p.233, 1.23 - p.234, 1.2). And, he-waS'never ‘
even shown the drugs to which he was supﬁosedly confessing. (R. p.222, 11.6—] 8).
Indeed, both his written and audio confessions essentialiy stated “whatever is'fﬁere 1s
| mine.” These threats, gojmbih‘ed with Appellant’s belief that his elderiy father could not
survive in jail, ovel;bore Appe_llant;'s wiil such that his “confession” was not vqluntary.

- See 'Corns, 310 S.C. at 552, 426 S.E.2d at 327 (veiled threats against'famiiy.amount to

involuntary confession); State v. Register, 323 S.C. 471, 479—80; |476 S.E.2d.153, 158

(1996) (confession can be involuntary where defendant fears édverse consequences); see

also Lynumn.v. Illinois, 372 U.S. 528, 534 (1963) (defendant’s will overborne where

' ,police,threat'ene‘:.d to cut bff ﬁnah'cial aid); Sp'ano V. New York, 360 U.S. 315V, 323-24

“(1959) (suspect’s will overborn when he was led to believe that his police officer friend
. might be fired if held-id not cool;er.ate).. Accordingly, Appellan_t’s confession should be
suﬁpressed independent of the search and érrest v;larrants becaﬁse it was obtained under

duress.
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III. The Trial Couft Erred in Denying Appellant’s Directed Verdict Motion as
To The Charge of Possession of a Weapon During The Commission Of a
Violent Crime.

As noted, Appellaﬁt was also cenvicted of possessing a weépon during the
commission of a violent cfime pursuant to section 16-23-490 of the South Carolina Code.
(R. p.327, 1.7 — p.328, 1,24). Appellant received a concurrent sentence of five years’
imprisonment. (R. p.332, 11.5-21; p. 361). If Appellant’s conviction for trafficking and
possession with intent to distribute is reversed based upon the above arguments‘,
Appellant’s weapons’ conviction would, of course, also have to be revefsed. However,
Appellant now provides two separate and independent reasons why his weapons
conviction should be reversed irrespective of the drug convictions. First, the State did
not prove Appellant constructively possessed any Weapon. Second, the State did not
establish any nexus between any weapon and any violent crime, as is required by State v.
Whitesides, 397 S.C. 313, 725 S.E.2d 487 (2012).

At trial, the State introdueed a total of five weapons, all of which were found
inside the River Drive Home. (R. p.114, 1.10 — p.121, 1.19; p.169, 11.17-25). Of these
five, the State enly even attempted to link one, a 9mm pistol, to Appellant. According to
Officer Hunter, who was part of the search team, the 9mm pistol was found in “the first
bedroom on the right in the closet at the top of the stairs [of the River Drive Home].” (R.
p.118, 1.3-5). Officer Hunter believed that this weapon was purchased by Appellant in
November of 2000. (R. p.119, 11.20-25). The State’s witnesses admitted that they had
not established any connection whatsoever between any of the other weapons and
Appellant. (R. p.130, 1.13 — p.132, 1-.12). The State’s witnesses also conceded that

Appellant was not present when the pistol was found; that no one had ever seen him with

28



the pistol; and that Appellant did not reside at the River Drive Home. (R. p.132, 1.14-
p.133,1. 9; p.135, 11.7-23: p.146, 11.14-20; p.185, 11.3—15). Moreover, at no point during
the trial did aﬁy witness ever testify to having seen Appellant with any weapons or using

3 13

any weapons. And, neither of Appellant’s “confessions” mentioned any weapons.

During trial counsel’s directed verdict motion, the State conceded that this was a
constructive possession case and admitted that the only link between Appellant and any
of the items found at the River Drive Home was Appellant’s “confession.” (R p.229,
122 — p.230, 1.1).** The trial court also recognlzed that Appel]ant’ “confessmn” did not

: mention any weapons. (R. p. 230 11.6-7). Nonetheless after additional argument, the
trial court denied Appellaﬁt’s motion in its entirety. (R. p.230, 1.10 — p.231, 1.4). The
trial court erred.

A. Constructive Possession

“To prove constructive possession, the State must show a defendent had dominion

.-and control, or the right to exercise dominion and control, over the [weapon].” State v.
Pradubsri, 403 S.C. 270, 282, 743 S.E.2d 98, 105 (Ct.App. 2013). Constructive

possession can be proven by direct evidence or by substantial circumstantial evidence.

State v. Jackson, 395 S.C. 250, 255, 717 S.E.2d 609, 611 (Ct.App. 2011). In the instant

case, there is no reasonable dispute that the only link provided by the State between
Appellant and the River Drive Home was Appellant’s confession. No State witness

testified to having even seen Appellant at the River Drive Home on a regular basis such

** The jury was also charged on constructive possession at the State’s request, the bulk of
the closing arguments focused on constructive possession and, during deliberations, the
jury asked a question regarding constructive possession which led to a constructive
possession re- charge (R. p. 266, 11. 9 - 15; p. 271 —292; p. 323, 1. 17 — p. 326, 1. 16; p.

350). '
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that an inference could be drawn that he knew of the existence of the prohibited
suBstances. Pradubsri; 403 S.C. at 282, 743 SE.2d at 105. As to the drugs, Appellant
concedes that if his “confession” were properly admitted—and it Was not——theﬁ the trial
court correctly found that direct evidence linked Appellant to the drugs. However, as
nqted by the trial court and as conceded by the State, Appellant’s “confession” did not
mention any weapon; thus, there is no direct evidence or any ciréﬁmstantial evidence—
let alone substantial circumstantial evidence—to show that Appellant constructively
possessed any weapon found at the River Drive Home.” Accordingly, the trial court
.. erred in denying Appellant’s motion for a directed verdict as to the wedpons charge.

B. Sufficient Nexus

Even if the Staté proved Appeliant constructively possessed a firearm—and it did

§ .

not—the State did not provide a sufficient nexus between any firearm and any violent
crime. In Whitesides, our supreme court uhanimogsly determined that for purposes of
*section 16-23-490(A), the State “mﬁst prove a nexus between the predicate offense and
the defendant’s actual or constructive possession of a firearm during its commission.”
Whitesides, 397 S.C. at 316, 725 S.E.2d at 488. The Court explained that even though
the General Assembly sought to deter the possession of a firearm in connection with a
violent crime, this did not mean that it intended to criminalize the ];osseséion of a firearm,
no matter how unrelated, to the commission of a violent voffense. Id. at. 318, 725 S.E.2d
at 489. In short, simply because a person owns a weapon and commits a violent offense

does not, ipso facto, mean that he used.a weapon during the commission of the violent

offense. Thus, the statute only penalizes defendants “who actually or constructively'

2 Although Appellant initially testified that the pistol that was purchased ten years earlier
was his, he explained that he had given it to his father. (R. p.259,1. 18 —p. 260, 1. 10).
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possess a firearm in o;'der to further a violen? crime and who thereby increase the
attendant risk of harm.” Id. at 318-19, 725 S.E.Zd at 450 (emphasis added).

As to establisﬁing the. nexds itself,: 'the Whitesides court found that it must be
‘established by showi‘ng. that a iﬁ_rearvr'n: (1) “furthered, advanced, or helped” in the
corﬁmission of the crirhe; 2 'was“‘accessi‘ble to the trafficker” and provided a defense
against potential robeers; or (3) 1f the trafficker let everyone know that he was armed, to

lessen the chances that a robbery would even be atternpted. Id. at 319, 725 S.E.2d at 490;

sce also U.S. v. Emanuel, 955 f.zd 42, at *2 (4th Cir. 1992) (analyzing the similar federal

- statute and explainiag.the \A;eapop must be either psesent for protection and to facilitate
the likelihood of success or strategieally located so".as to be quickly and easily available
for use ddrihg a drug transaction). After establishing that a nexus was required, the
Whitesides court fodnd that, in that ease,,;it had been established because the defendant
kept the ﬁrearm in his car ar\1d safe during‘ a drug fransaction add ordinarily carried a
.pistol for the purpose of letting o'f[h’ersv known that he was armed while dealing drugs 1d;
This case is easily distinguishable from the factual situation in Whitesides in that

the State did not sho.w ehat arlly'ﬁrearm was accessible to Appellant,: that he ‘ever let
- anyone know that h.‘e carried a weapon, or that any weapon ever provided Appellant with
a defense against potential robbers. .' Additionally, Appellant did not live at the River
Drive' Home and he was arrested at‘R‘idic'ulous Rides without any weapons. Furthermore,
the drugs and guns “V\‘/ere.n.ot even fodnd near each other as the drugs were in a detached
garage and the guns were in the 'River Drive Home. Finally, Appellant was not even
arrested during a drug transactidn such that it is practically impossible fdr him to have

ever used a weapon during a trafficking offense. ‘Accordingly, Whitesides provides a
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separaté and independent basis for overturning Appellant’s conviction for possession of a

. . . . 26
weapon during the commission of a violent crime.

26 Although Appellant’s five year weapons sentence runs concurrent with his twenty-five
year drug sentence, it has independent significance because it impacts, among other
things, his parole and good time credit eligibility. S.C. Code Ann. § 16-23-490(A)-(E).
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. CONCLUSION

This casg involved»a.bad search a'hd a bad arrest thar'tvled to a Bad confession. The
search, arrest,‘ and cc;nfes',sion were only aVaiiable 10 _thve\ State after the warrant
application was rejecte‘d by two fcderal magistrates. This led to a charge that was
dismiSscd‘ by the:'U.S.v At‘tornve'ys’ Office. For some réason,‘the:State did not exercise the
same discrétjon.' Our federal and state” constitutions. do not permit search and arrest
warraﬁts to be isjsued si@ply becau>se the officers, “are pretty sure” the defendant is a drug
dealer. More is demanded and, in this case, more was not provided.“ E | |

" At trial, éthe State concedcd thfée key points.. First, that this is "a conSthctive
possession casef where the onIy evi;iénce is the drugs themselvés and Appellént’s
confessioﬁ. Seciond, that the onl}‘f‘r.n:etlllod by which fh‘e drugs were recovered‘was via a
search warrant that wﬁs suppo.rted.only by a swo}rn afﬁdavit. Finally, that the only “link”
sufficient to establish constructive posse‘ssion of the dr’ugg was Appellant’s confessidn.

- Thus, the State’s"Case only survives if the warrants were‘_sufﬁcient‘. ‘This case Qould not
have gone to\tfiail had Appellant’s suppression motion been properly granted. '

Appell_an;t concedes that di’rect évidence exists liﬁking him to the Adrdgs, in the
fbrm—and only:i’in the fbnn———of his improperly admitted confession ‘.vsqch that the trial
court—after adrﬁitting the confessiﬂon,——did. not err in denyihg his directed verdict motion.
However, abséﬁt Appellant’-é confession, the State did not—indeed it could ﬁot———
demonstrate that: Appellant constructively pbssessed the drugs. waevér, as noted, even
with the admiésion of the confession, the Sta‘pe provided absolutely nothirig to

t

demonstrate that Appellant constructively possessed any weapon and the State did not

.33



provide any nexus between Appellant, a weapon, and a drug transaction. Accordingly,

Appellant requests that his convictions be REVERSED.
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