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STATEMENT OF THE CASE

This_ is an apf)eal from an order by the Circuit Court to dismiss.an action for
declaratory relief based upbn ‘a} failure to prosecute.

The Appellants South Carolina Public Interest Foundation, Edward D.
Sloan, Jr., and William B. DePass filed this action seeking declaratory relief on
May 9, 2016. The action was originally brought against Athe‘ Respondent Richland
County. Later, the Cé_ntral Midlands Regional Transit Authority (CMRTA) was
joined as an intérvenor |

By way of background in 1995 the South Carohna General Assembly
enacted Chapter 37 of Tltle 4 of the South Carolina Code of Laws which i is entitled
"Opt1onal Methods for Fllnancmg Transportatlon Facilities" (heremafter r_eferred to
~ as the "Transportation Ac'f"). ""See', 1995 “Act No. '52'.‘ Section 1 of the

- Transportation Act sets forth ‘a"-preamble»to the Act with legislative findings that
~ state as follows:
In furtherance of the powers granted to the counties of
this State pursuant to the provisions of Section 4-9-30;
and Section 6-21-10 et seq., of the 1976 Code, each of
the counties of this State is authorized to: establish
transportation authorities. and to finance, following the
public hearmg and referendum requlred in this act, the
cost of acquiring, designing, constructing, equipping and
operating highways, roads, streets, and bridges, and other

transportation-related’ projects, either ~alone " or in
partnershlp w1th other governmental entltles 1ncludmg,



but not hmlted to, the South Carolma Department of
Transportation. . ~

s See., 1995 Act No. 52, § 1.!

- On July 18, 2012, the Riehletnd éounty Council enacted Qrdinanoe' Numberrl
039-12HR for the outpose.of ,I.evyihg‘ a one peroent sales and use tetx vpursu‘ant.to
. S$.C. Code Ann. -§’A4—A3‘7-3'0i of the Tf_ansportation Act (hereinafter referred to as the
"‘Penny Tax").f2 The Pehny Tax Ordihance provided for a referendum to be held on
- November 6, 2012. The Qrdinence atlso provide_c.il' for the County's ifnplerhentation
of the Penny Tax upon appro\}al by the electorate. - On November 6, 2()‘1'2, the
voters of Richland County approved the referendum.? | |

Following approval of the referendum, Richland Cou_nty begen'establishing

the framework for the implementation of the Transportation Penny Program to be

! The title to 1995 Act No 52 states that the Transportatlon Act was mtended "to
authorize counties to establish optional methods for the financing of transportation facilities
including the acquisition, construction, equipment, and operation of highways, roads, streets,
bridges, and other transportation-related . projects." See, 1995 Act No. 52. The list of
transportation-related projects was expanded in 2000. The title to 2000 Act No. 368 states that
the amendment was "to provide that the proceeds of the tax may be used for mass tran51t systems
and greenbelt projects.”" See, 2000 Act No. 368.

2 Richland County chose not to adopt a transportation authority as permitted by the
Transportation Act. :

3 The results of the referendum were challenged to the Richland County Board of
Elections and Voter Registration, which denied the protest. An appeal was filed to the State
Board of Canvassers, which affirmed the decision of the County Board. Thereafter, in Letts: v.
Richland County, Appellate Case No. 2012-213679, the petitioner sought a writ of certiorari to -
review the decision of the State Board. On March 21, 2013, the South Carolina Supreme Court '
unammously denied the petition for writ of certiorari. :



pia1d for by the sales' and use- tax collected pursuant to the referendum. The Penny.
Tax was levied and collected for Richland County effective May 1, 2013

The Appellantsﬁled this action challenging the legality of Richland County
Ordinance Number O39-l2HR includi_ng categories ot expenditures‘that have been

made in accordance with that Ordinance:.

\

In Sept_emb'er'2016, the parties entered into a Consent Order for Cornplex
Case Designation in which the parties agreed to the following'

Ina case with. 51m11ar facts and legal issues, the case was
designated complex and assigned to Judge G. Thomas
Cooper. See' Richland County, SC, and CMRTA v.
SCDOR and Rick Reames, 1ll, in his Official capacity as
b its Director v. Richland PDT, a joint venture consisting
- of M.B. Kahn Construction Company,  Inc., ICA
Engineering, Inc., and Brownstone Construction Group,
LLC, as a unit- and 1nd1v1dually, CA# 16-CP-40-310.

Both cases challenge the validity of Richland County's
Ordinance authorizing a penny tax and the use of penny.
tax funds by Richland County. It is expected there will
~be significant discovery sought in this case because of the
issues in the case and there ‘may be similar legal and
administrative issues .that would require duplication of,
and potential inconsistent results, were the cases not
assigned to the same trial judge.

(R. 65-66). (Emphasis in original). vThat',consent order thus explained that th‘ere-is
another action pending whereby ,the South Carlolina Department of Reyenue
(SCDOR) has asserted /clairns. With “similar facts and legal issues” as the present
.case. That litigation (referred to as‘.“S'CDO'R litiga_tion”) resulted ’in an appeal

being filed to the South Carolina Supreme Court after the Circuit Court granted the



.County’s}petition 'for;mandarnu's ‘and..denied motions for temporary injunctien filed |
:byvboth partiee. | | o
| In the. present case, the Crrcu1t (.Zourtlssued a Cohsent Schedulrng Order on

‘November 18, 2016 as agreed to by the partres that set.a dlscovery deadllne of
’July 17, 2017 a d1spos1t1ve motions deadlme of September 18, 2017 and a trial
: date after October 18, 20l7. (R._63'). The partres never sought any extenslons of
those d}eadlines.. o | | |

Ultimately, the Appellants initiated and enga‘ged in absolutely no divscc')very‘.
N.O written discovery was served, and no depositions were scheduled or taken.
.This was despite their recognition that ‘;there will be .slgniﬁcant discovery sought
in this case” as Well as an order by the C{ircuit Court denying an early mc‘)tion.to
dismiss the F irst Cause of Action.‘_1

On September 18, 2017, the County served its Motion to Dismiss and/or
‘Motion for Summary Judgment. (R. 174-179).> The County raised a number of

grounds including a request for dismissal given the Appellants’ failure to

4 In the Amended Order Denying Motions to Dismiss and Motion for Judgment on

.. the Pleadings filed March 27, 2017, the Circuit Court wrote as follows:  "The Court finds that the
issue in the First Cause of Action is not one that should be decided on judgment on the
pleadings, but rather should be developed factually and legally through the course of the
- litigation. There has been no discovery in.this case." (R. 37).

5 The Appellants did not file a motion for summary judgment seeking an
adjudication of the merits of their seven causes of action. Instead, after receiving the County’s
motion, the Appellants served their first sets of written discovery on September 22, 2017, which
was more than two months after the d1scovery deadhne as contained in the Consent Scheduling
Order. ‘



prosecute. A hearmg was held on October 26,2017, before C1rcu1t Court Judge G.
‘Thoma\s Cooper, Jr., .to whom this act1on was assrgned as well as the SCDOR.‘»
litigation. (R. 328-373).’ On November 30, 2017, the Circuit Court issued an |
Order Granting Motion to Dismiss ,wherein the court found that A“the Plaintiffshaye
tahen no action to prosecute- their claims .ini the eighteen or s0 months 'since._ the’
Complaint was filed on l\/lay 9, 2016.” (R.'VCS)V.' The Circuit Courtlconcluded 'th‘at .
that “the dismissal of this aetion under Rule 4l(b) and the» inherent authority of the
Court is warranted ” (R 8) The C1rcu1t Court d1d not address any of the other
grounds for summary Judgment that had been raised by the County

The Appellants filed a motlon for reconsrderanon that was denied by Order
filed AApril 17; 2018. They then ﬁled this appeal to this Court. In the interim'
"wh1le the Appellants motlon for recon51deratron was pendlng, the Supreme Court
1ssued ‘1ts de0151on rn the -SCDOR l1t1gat10n which resulted 1n. a temporary
injunction being issued against the County. The Supreme Court also remanded the
SCDOR litigat_lon for further proceedings, including discovery and an adjudication
on the merits. See, Richland County v. Soin‘h- Carolina Dépdrtment of Revem-te,‘

422 S.C. 492, 811 S.E.2d 758 (2018).



' STANDARD OF REVIEW

“The question of whetner an ac'tion should be disrnissed ... for failure to
- [p,rosecute]vis left to the discretion of the circuit [court] and [its] decision will not.

be disturbed except upon a ciear sh'owving of an abuse of such discret_ion.” Small v

Muﬁgo, 254 SC 438, 175 S.E.2d 802, 804 (1970). “An abuse of discretion occurs

when the: [circuit court’s] ruling is based upon an error of law or, when based upon‘

factual conclusmns is wtthout ev1dent1ary support Fontaine V., Peitz,‘.‘29.1 S.C.

536,354 S.E. 2d 565, 566 (1987)

In the “standard_of review section of-their brief, the Appellants ':initially
'agree that the standard of review is’ abuse of discretion. However, citing to.
McComas V. Ross 368 S.C. 59 626 S. E 2d 902 (Ct. App 2006) the Appellants
prematurely begin addressmg the merlts and describe what they purport to be
. approprlate e,vrdentlary factors for evaluatrng an order of. dismissal for failure to.
prosecute. Those factors are not part of nor impact the standard of review, and as
discussed att length .below', are not necessarily.appropriate or exclusive factors‘ibn’.
eyaluating whether the trral c:ourt'com_rnitted an abuse of discretion under the
“unreasonable neglect__” standard as ad‘opted and applied by the Supreme Court.

At. any rate, given the AppellantS’ reliance on Mccomas; it is quite telling
that this Court in that case.described tne standard of review sirnply as follows:

“Whether an action should be dismissed for failure to prosecute is left to the



discretion of the trial court ‘judge}, and his decision will not be disturbed; except
upon a clear shdwing of an abuse of discretion.” 626 S.E.2d at 904, citiﬁg Small v. -
Mungo, 254 S.C. 438, 175 S.E.2d 802,1804 (1970). That is the standard of review

that should be applied in the case at bar.



g ARGUMENTS

I..  The Circuit Court dld not abuse its dlscretlon in dismissing this actlon for

the Appellants failure to prosecute

The Circuit C01.1_rt' di:s.mi‘ssed the Appellants’ Ame‘nded Co‘mplaint fbr
Déclaratory Judgment" for fa,ilur}é~ ‘tov pféSeéute. ".Fhe'Appellants éonfend that thel} |
| Circuit Court erred in applying the wrong legal 'standard and in not cfediting:theif
attempts té Apros.ecute thé acﬁoﬁ. Théir afgumenfs lack merit. |

| Rule 41’(b), SCRCP; authorizés a cburt to dismiss an acﬁon b.as'eid' upon a

plaintiff's failure to prosecute. In Small v. Mungo; 254 S.C. 438,442,175 S.E.2d 802
(1970), the Supreme Cou,rthelAd‘ that "it. is within the inherent pQwef of the'gourt to
dismiss an action for failure ‘Eo.;ﬁrosecute." 175 S.E.2d at 803. The Supfeme Court
has further held that ."[t]he plain’ﬁff ‘has tﬁé_burden of prosécuting_ h»is éctilori,ianc‘_l the
trial court may properly : dlsmlss an aétion for plaintiff‘s unreasonabie ﬁegleéi 1n
proceeding with hfs céus‘e. ;Ihis 'guthority 1s nécessary if the courts ére to Acont{ro»‘l, and
efficiently manage an 'ev}er-,.expar‘lding docket."‘.. D.on Shevey & Spires,‘ Inc. v.
American Motors Realty Corp., 279 S.C. 58, 301 S.E.2d 757, 758 (1'583)’. In
Crestwood Go"l‘f Club, Inc. v. Potter, 328 S.C. 201,-493' S.E.2d 826 (1997), the
Supreme Court also explained that “[p]rovision is made in federal and stat‘ev_s-tath'fce_s ‘
or rules of practice for dismissal of éivill"actions for failure of pros.ec_utioh'byAth’e

plaintiff. However, the p\ov\{er of trial courts to dismiss a case for failure to |



prosecute Wifh d‘ﬁe diligence is generally eensidered inhefent and 'i'ndepender.lt of
any statute or rule ofAcourt. Such power is deemed to be necessarily vested-in trial
courts to manage their }own "affai'rs SO as.‘ to ac'hielve’" ofderiy aﬁd expeditious
dispesition of cases.” 493 S.E.2d at 832.

Thus, the eo:ntt;oliing etandard,'acco'fdiﬁg vt'o sUpreme Court authority, is
“unreasonable neglect.;’ That is the very etandard that the Circuit Court gpplied 1n

- this case. The Circuit C'oﬁrt- found, as fully supported by the recbrd, a “lack ef .

%

activity in prosecuting this action by the Plaintiffs,” which warranted a dismiss

| ‘;under Rule 41(b) and the’ inherent authority of the-Court.” (R 8) The Circuit
Court provvided a speciﬁc.explanation for its conclusion:

[Tlhe record reflects .that the Plaintiffs have taken -no
“action to prosecute their claims in the eighteen or so’
months since the Complaint was filed on May 9, 2016.
The Plaintiffs pursued no discovery as part of this
“lawsuit. No written discovery was timely served by the
Plaintiffs, and no depositions have been taken. In the
Amended Order Denying Motions to Dismiss and Motion -
for Judgment on the Pleadings filed March 27, 2017, the
Court wrote as follows: "The Court finds that the issue
in the First Cause of "Action is not one that should be
decided on judgment on the pleadings, but rather should
be developed factually and legally through the course of
. the litigation. There has been no discovery in this case."
-Since that time, the Court is advised that discovery has
still not been conducted. - In short, this Court finds that no
timely discovery has been initiated or completed, and
based on the Scheduling Order filed November 18, 2016

the discovery deadline has now expired.

(R. 8). (Footnotes omitted).



Nonetheless, the Appellants suggest that the Circu'it Court'failed toapply the
correct legal standard. They pomt solely to th1s Court ] decrslon in McComas V..

Ross 368 S.C. 59, 626 S E.2d 902 (Ct App 2006) and suggest that this Court

requ1red ‘extensive analyt1cal standards” beyond the unreasonable neglect . |

~standard as adopted and applied ,by the Supreme Court. That is a misr_eading of
McComas, and to the extent that McComas may be construed as altermg the
unreasonable"neglect standard adopted by the Supreme Court it should be
| drsregarded S.C. Const art V § 9 (“The dec1s10ns of the Supreme Court shall bind
- the Court of Appeals as.precedents”)j,State v, Cheeks_, 400 S.C. 329, 733 S.E.2d
611, 618 (Ct. ‘App. ;2012) (recognizing ,thejk. _Court of ;Appeals is 'bound_by the
}decisions of the Supreme Court).
| In’actuality,.'this Court in MbComas states at the outset of the oplnion .that
“the trial court may properly dlsmiss an aot:ion for plaintlff’ S unréasonablé lteglebt |
in' proceeding with her cause.”. 626 S.E.2d at 904 cztzng Don Shevey, supra'
(Emphasrs added). This Courtlater cites to the “federal standard” as descr1bed in
Fourth- Circuit case 'law‘ but also acknowledges a clear dlstmct1o_n between th’e_
“delay and contemptuous conduct [standard] as requilred‘by the vfederal ‘cases’.’.and
the “unreasonable neglect [standard]‘,"va's reduired by the South Carolina case law.”
626 S._E.2dvat. 905. There is no'indicati‘on that this Court aotually adopted or

intended to adopt the federal standard as the law in South Carolina.

10



Thus the appl1cable standard under South Carolina law has been and
A contmuesvto be “unreasonable neglect.” That is the legal standard applled by thev
Circuit Court in this case, vand hence, there was no error of law cornmltted that.‘
would warrant a reversal.

Notably, this Court m McC‘QMas-also recognized that “dismissals for failure
to prosecute are fact-intensive issues.-” 626 S.E.Zd at 905. Under an abuse of -
discretion standard, the. reyiewing court mjay not substitute its own judgment or
findings for the trial. cQurt’s factual l‘indings; * Instead, the appellate court only
ensures that those ﬁndings':haye evidentiary support in the record. | In_the case .at
bar, the Ci‘rcuit Court’s conclusion ‘of “unreasonable neglect” by the Appellants is"
fully supported in the record. The Appellants dispute this by arguing that a pre- su1t
..Freedom of Informatlon Act (FOIA) request constitutes the conduct of discovery 1n ‘
the case. They also argue that opposing dispositive motions ‘somehow counteracts
the Circu1t Court’s ﬁndmg of unreasonable neglect They doinot As the Circuit i‘
. Court ruled, the denial of. the County S initial motion to dismiss was spec1ﬁcally
‘prernise'd on its finding that the claims required factual development and the
court’s vrecognitio-n‘ that no discovery had yet-tavken place. ‘The ,requisite factual
developmentis necessarily achieved in a case such as this through the discovery
process. Even though the Appellants may haveobtained documents by means of a.
ipre—suit FOIA. request,, that does not‘make those docurnents admissible in this

action. The authenticity and relevance of that evidence must be established

11



‘ throngh Witnesses with knowledge of those documents a_nd with knowleclge of
Richland County’s Penny Tax Program.® No snc‘h eviclence was ever deVeloped in
this case by depos1tions or otherwise, and as tlie Circuit Court noted, the discovery
- period had ended 1n accordance w1th a schedulmg order 1ssued with the consent of
the parties and for which there was never a reouested extension. Most telling is the
fact that,.in response to the Coiinty’s ﬁling of its summary juelgment'motion, the
Appellants immediately served' its, ﬁrst sets of written diseovery. | As the Cirouit |
Court correctly noted, thpat _belated attempt to initiate the Very first discovery in the
litigation came more than t.won‘r_nonths after the ‘close of discovery and seventeen
months after the suit was first ﬁl_ed.?f |

_In short, tliere is snfﬁcient eVidence to support the Circuit Court’s finding of

“unreasonable neglect” on the part of the Appellants in their lack of prosecution of

v The record bears. out this point. - In a desperate attempt to defend against the
County’s motion for summary judgment on the merits, the Appellants filed random documents
without any supporting testimony — by deposition or affidavit -- to authenticate or otherwise
establish their admissibility, including a néwspaper article and an affidavit of an SCDOR
employee that had been filed in the SCDOR litigation, was inadmissible hearsay, and had been
the subject of an order striking significant portions of that affidavit. The Appellants even-
included "an internal memorandum by the County Administrator that has been badly
misconstrued by the Appellants to suggest that the Penny Tax Program had “$35 million in
overdrafts” when the memorandum was referencing other capital project funds.. That
memorandum was simply attached to a memorandum filed with the court and was not
authenticated or explained by deposmon testimony or any other means. ‘

6

7 Notably, the Consent Order for Complex Case Desrgnation as agreed to by the

parties also recognized early in the litigation that “[i]t is expected there will be 51gn1ﬁcant
discovery sought in this case because of the issues in the case.” (R. 65-66).

[l



the case.é In this respect, this case is no different fromiDonS}ievey, supra, where
the Supreme Court found that the appellant “failed to ... timely proseoUtethe ‘case”‘
where 1t “took no action” for a period of" nineteen months and completely
disregard.[ed]. [its] burden of proceeding vi/ith due diligenoe.” 301 S.E.2d at 758.
| As was the- result in Don Shevey, tlre' Circuit Court in this case did not abuse its
cliscr.etion’ in dismissing this action under Rule ‘4.1.(b) and the inherent authority of the

court.

II.  The judicial policy that duplicative litigation is disfavored and should be
avoided is an additional sustaining ground for the Clrcmt Court’ -
dismissal of the Appellants action. :

As an additional slustatining ground,’ the County submits that the Appellants
should not be permi_tted to proceed with this action because, as is evident from the

| Appellants’ opening brief, this action.is duplicative to and essentially governed by

8 Because South Carolina has not adopted the “delay and contemptuous conduct”

standard from the federal courts, the Appellants’ argument that they were not sanctioned by the
" court or in violation of any court order is not material. What is material is the Appellants’
neglect to prosecute the action within the time frames established by the scheduling order.

? In the case of /’'On v. Town ofMt Pleasant 338.S.C. 406, 526 S.E.2d 716 (2000),
the Supreme Court explained that a respondent "may raise on appeal any additional reasons the
appellate court should affirm the lower court's ruling, regardless of whether those reasons have
been presented to or ruled on by the lower court." 526 S.E.2d at 723. "The appellate court may
review respondent's additional reasons and, if convinced it is' proper and fair to do so, rely on
them or any other reason appearing in the record to affirm the lower court's judgment." Jd. See
also, Rule 220(c), SCACR ("[t]he appellate court may affirm any ruling, order, or judgment upon
‘any ground(s) appearing in the record"); Rule 207(b)(2), SCACR ("[r]espondent's brief may also -
contain argument asking the court to affirm for any ground appearing on the record as prov1ded by
Rule 220(c)").

13



the action brought by SCDOR against Richland County and CMRTA 9 In
“addition, in the SCDOR lltrgatron the Supreme Court has recognrzed that SCDOR
has the unique statutory authority to oversee the County s Penny Tax expendrtures,
and hence, it is a waste of judicial resources as well as unfair to the litigants for a
taxpayer to pursue the same “ov'ersight” litigation that SCDOR is already pursuing
1n its govemmental regulatory role. - | | . o |
In effect, the rat1onale of Rule 12(b)(8) SCRCP is applicable here In-State.
ex rel. Wzlson v. Condon, 410 S.C. 331, 764 S.E.2d 247 (2014), the Supreme Court»
recognized that although the partles in thrs matter and the federal case. are not
identical, the prmcrple underlymg Rule l2(b)(8) of the South Carolina Rules of
' Civil Procedure that duphcatwe litigation should be avoided applies to this case.”
764 S.E.2d at 248, The same in true with the case at bar. Although SCDOR and
the Appellants are not technically the same party, they serve the identical roles 1n
the two lawsuits brought against the County and CMRTA over the same iSSues and
" concerns. In fact, the C1rou1t Court granted the Appellants taxpayer and public
| 1mportance standmg on the prem1se that * [a] decision is necessary for future
gui'dance."’ (R. 49). That same “future guidance” is equally achie'vable‘through the

¢

SCDOR case, and hence, there is no need for the duplioative litigation which the

10 This should not be dlsputed In the Consent Order for Complex Case
Designation, the partres agreed that the SCDOR litigation is “a case with similar facts and legal -
issues” and that “there may be similar legal and administrative issues that would require
duplication of, and potential 1ncon51stent results were the cases not assigned to the same trial
judge.” (R. 65-66). ' . :

14



Sﬁpreﬁle Courf has cautiéned s td‘.be “g\(oided,” particularly in inhéréntly complex
and novel cases such" as the 4le'ga‘1ity ;of same-sex marriage in Coﬁdon .a.nd _tile '
construétion and épplicatibn éf the‘Tr'anSportation Act at iésue hler.e‘ and in the .
SCDOR litigatiqn. | s

In fact, the SCDOR case is the more appropriaté case to pro’_ceé'd_at this
juncture. Thét case 1s currentlvy penvding in.'.the Circuit Court aftér remand from .the‘
Supreme Court. Discovery isvpr‘oc.eed.ing in .that ce‘;ée. _fhe Supreme Coﬁrt and ~the |
Cir;uit Court. have impléménted a temporary injunction, and “guidelines”. vaé.
réquired by the Supréme Court hév.e been prépared'. and adopfed 'by thve Ciréuit
Court to govern the Countyfs expen.ditu4ré of the Penny Téx fevenues as part of that
témporary injunction. More impbrtantly, the Supreme Court has recognize‘d that
SCDOR ha_s “extensive adm'inis‘trative,. OQersight, and enforcement‘resansibilitiés
~in the Transportation Act and ... Title 12 of the lSouth Carolina Code cénfer[s]
upon' DOR a dufy in énsuring the szunty"s exbenditures’ of Penﬁy Tax re\}enues
cémply with the revenue laws DOR is charged »with_enfor-cing.” Richland*Coun‘ty‘
v. South Carolina Departndént of Re\;enuez 422 S.C. 492, 811 S.E.2d 758, 765
(2018). The Supreme Court alsoi described SCDOR asﬂ“,the' ageﬁcy' statutorily
‘tasked with administering _the tPémy Tax prograni” and ftllrther' not_éd that “the
e‘xpehditﬁre of m.}illions Qf dollars of‘ Penny Tax .revenUes is aﬁ_ issue of wide
concem‘ .to DOR.” 1d. Thus,.under. the Supreme Court’s réasoning, SCDOR

would be the a more appropfiate party than the Appellants to prosecute claims for
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declaratory and injunctive relief within this context. In short, the avoidance of
duplicative litigation is .anadditional basis' for upholding ‘the' Circuit Court’s

dismissal of the Appellants’ laws‘ui',t.'

~III. The Appellants are not entltled to a rulmg on the merlts of thelr claims
against Richland County given that the merits. have not been
‘adjudicated in the Clrcu1t Court '

In Section III of their Vope'ning brief, the Appellants appear, to argu_e the
merits of their claims against Richland County and 6d'd1y seem to suggest that they

are entitled to prevail on the merits."" That would be improper for several obvious -

S In contravention of Rule 208(b)(1)(B), SCACR, the Appellants’ opening brief did
not include a statement of issues on appeal. After the Respondents had filed their initial briefs
and pointed out that deficiency, the Court allowed the Appellants to file an amended brief that
now includes a statement of issues on appeal. Nonetheless, as their third issue on"appeal, the
Appellants write: “Did Appellants plead and supported [sic] valid claims?” See, Appellants’
Brief, p. 1. Based thereon, the County is still unable to determine whether the Appellants are
actually seeking judgment in this Court ‘on the various claims asserted in their Amended
Complaint for Declaratory Judgment. In Section III of the brief, they claim to have pled and
supported “valid claims,” but it is unclear whether they are arguing that they are entitled to -
judgment as a matter of law (which they are not) or whether they are showing that summary
judgment in the County’s favor would have been demed if the Circuit Court had reached those
'1ssues grounds. :

In short, the Appellants’ third “issue on.appeal” should be dismissed on procedural -
grounds. Rule 208(b)(1)(B) requires that “[t]he statement [of issues on appeal] shall be concise
and direct as to each issue .... Broad general statements may be disregarded by the appellate
court.” Rule 208(b)(1)(B), SCACR. This Court has cautioned that “[e]very ground.of appeal
ought to. be so distinctly stated that the rev1ewmg court may at once see the point which it is
called upon to decide without having to ‘grope in the dark’ to ascertain the precisé point at
issue.” Forest Dunes Associates v. Club Carib, Inc., 301 S.C. 87, 390 S.E.2d 368, 370 (Ct. App.
1990). With respect to the Appellants’ third “issue on appeal” the Court and the Respondents are
left to “grope in the dark” as to the issue or 1ssues raised, and as a result, that portlon of the
appeal should be dlsmlssed
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reasons. First,‘the Appellants never filed a motion for summary Judgment in the

Circuit Court,: SO they} are certeihly‘not entitled to a judgment on the merits on
appeal. In other words, they should not be able to obtain relief on appeal that was -
never eeught in the lower court. 'Seeend,'the‘Circuit Court never ruled on the

merits of the County’s' motion 'fk(‘)r"‘summetry judgment, with the exception of
granting a dis_missal for failUre to prvo”secute.‘ Therefor.e, in the event that that
_disrhissal is ‘reversed-,'ithe merits. of :the Appellants’ claims and the County’s

defenses must be remanded for et tlecision on the merits. This Court certainly has

no authorityte grant judgment to-an appellant on claims the merits of which the
Circuit Court has not ‘asyet a‘djudic_ated.‘ I~‘r-1-short, the merits of the Appellarlts’

claims and the COuhty’§ defehselé are not preserved for a decision on appefcll.12 |

'In addition, the County.also poi“nts out that the Appellants’ reliance on the

Supreme Court s dec1s1on in the SCDOR 11t1gat10n is misplaced. SCDOR and the

County appealed from the demal of motlons for temporary injunctions and the_
'grant of a petitionufor 'mandamus:. As part of that appe_al, the Supreme Ceurt"
determined that SCDOR_ hes_oversight' authority as dlsc‘ussed above and standlng to

pursue its claims against the County. The Supreme Court did not, however, decide

12 In Elam v. South Carolina Dept. of Transportatzon 361 S.C. 9,602 SE2d 772.
(2004), the Supreme Court explained that "[i]ssues and arguments are preserved for appellate

. review only when they are raised to and ruled on by the lower court." 602 S.E.2d at 779-780..

"Error preservation requirements are intended 'to enable the lower court to rule properly ‘after- it
. has considered all relevant facts, law, and arguments." Ellie, Inc. v. Miccichi, 358 S.C. 78, 594
S.E.2d 485, 498 (Ct. App. 2004), citing I'On v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d
716, 724 (2000). "It is well settled that an appellate court cannot address an issue unless it was
raised to, and ruled upon by, the trial court.” Id (Emphas1s in or1g1nal)

17



the.nierits of _.any of SCDOR'’s claims. The‘SlCDOR l'itigation was still at the
pleading stage when the appeal was ta_ken; no discovery:had been conducted, and
no dispositive rulings on the merits of SCDQR’s claims were before the Supreme
Court. Each of the Supreme Court’s'.rulings, the'refore,twas issued within the
\ context of iafﬁrmingf the mandamus 'issued’b)./» the Circuit Court and granting
SCDOR the temporary 1nJunctlon that it sought but had been denied in the Circuit
Court. See Richland County, 811 S E.2d at 769 (Supreme Court “directed the
circuit-court, no later than thirty days foliowrng remand, to enter the preliminary
injunction in accordancei_With this, opinion”).

By their very nature, “[t]em‘p"_orary injunctions ere interloeutory,.tentative}
~and 1mpermanent and -are superseded by the ﬁnal Judgment rendered on the
merits.” Curtis v. State, 345 S.C. 557 549 S.E.2d 591, 597 (2001) “The sOle | |
~ object of a temporaryilnjunction is to preserve the» subject of the controversy in ‘its v'
condition at the'time of the order until opportunity is offered for full and deliberate -
trial in\restigation.” Id. “[A] temporary injunc.tionwill be gr_anted‘_ \:vithout regaird
to the ultimate termination; of the.case on the merits.” Helsel v. City of North _'_
Myrtle Bedch;j‘307 S.C. 29, 413 S.E.éd 824, 826 (1992). “A temporary injun‘ction_ _
is made without prejudice to the rights of either party pending a hearing on the
'merits, and when otherissues’» are hrought to triai, they are determined without

~ reference to the temporary injunction.” Id.. Most importantly, “[t]he sole purpose
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of a temporary injunction is to preserVe the status quo.” County of chhland V.
Szmpkzns 348 S.C. 664, 560 S.E. 2d 902 905 (Ct App. 2002).

Consequently, to the extent thjs Court fmds it necessary to abply the fuliﬁgs
by the Supreme Coul;ti=in the SCDOR litigation;‘it is critical that the Coﬁrt be
constreined by the fact ‘ehat the Seﬁrefne Cou‘rt has not, as yet, heard or ‘d.e‘cid.ed the
merits of any claims asserted by SCDOR." Thus, those inteflocutory ruiings are

not dispositive in this litigation as the Appellants seem to suggest. !4

13 The Court is also cautioned that the Appellants do not always accurately construe
the Supreme Court’s opinion. For instance, the Appellants. write: “The Court ruled that the
Transportation Act does not authorize Penny Tax revenues for expenditures other than capital
costs of transportation projects.” See, Appellants’ Opening: Brief, p. 22." 1In,actuality, the
Supreme Court explained that “[a] proper expenditure of Penny Tax funds must be tethered toa
specific transportation-related capital project or the administration of a spemﬁc transportatlon
project." Richland County, 811 S.E. 2d at 768.

14 In the event that this Court dlsagrees with the County and proceeds with
addressmg the merits of the Appellants’ seven causes of action, the County relies upon and
incorporates herein the darguments set forth in its supporting memorandum filed on October 30,
2017, and the proposed order submitted to the Circuit Court on November 17, 2017. (R. 223-
233, 266- 284) v
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' CONCLUSION

Based on the foregoing analyéis and discussion, the Respond.ent Richland
County respectfully requests }that' this Court affirm the dismissal of the Appellénts’~

Amended Complaint for Declaratory Judgment.

Respectfully submltted

LINDEMANN DAVIS & HUGHES P.A.

BY: 4 "/* —
- ANDREW F. LINDEMANN #13030
- 5 Calendar Court, Suite 202 '
~ Post Office Box 6923 ‘
~Columbia, South Carolina 29260
- (803) 881-8920 '

-and_

RAY E. JONES #11322 _
.. PARKER POE ADAMS & BERNSTEIN, LLP -
- 1221 Main Street - Suite 1100
Post Office Box 1509
Columbia, South Carolina 29202
(803) 255-8000

. Counsel for Respondent chhland County
February 4, 2019 . .
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