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continuing to make discriminetory strikes), or wait until the jury is selected, keeping
track of his strikes in order to argue that any explanations he later gives are merely
pretextual, Even if the defense mekes discriminatory strikes, do not object if you still
like the final composition of the jury.

BATSON v. KENTUCKY

The purposes of Batson v. Kentucky, 476 U.S. 79, 106 8. Ct. 1712 (1986), and its progeny are 1o
protect the defendant's right to a fair trial by a jury of his peers, protect each venireperson's right
aot to be excluded from jury service for discriminatory reasons, and preserve public confidence in
the fairness of the justice system by seeking to eliminate discrimination in the jury selection
process. State v. Hargler, 334 S.C. 623, 515 S.E.2d 88 (1999).

Batson requires a hearing to allow a party the opportunity to make a prima facie showing of
purposeful discrimination by challenging the other party’s use of a preemptory strike, and if such
discrimination is found, the proponent of the strike has the opportunity to present a neutral
explanation for the strike. Stare v. Jones, 293 8.C. 54,358 § E.2d 701 (1987).

It is unconstitutional to strike a juror on the basis of:
1. rtace, Batson v, Kentcky, 476 US. 79, 106 S. Ct. 1712 (1986), or.
2. gender, J.£ B v. Alabama ex rel. T B., 511 U.5. 127, | 14S Ct. 1419 (1994).

BATSON HEARING
There arc three steps to 2 Batson hearing:
1. Members of a cognizable racial group or gender are struck and the opposing party
requests a hearing,
(“The State srruck all black males.”)
2. The proponent of the strike must offer a facially race or gender-neutral explanation for
the strike. :
(“Juror #3 was struck because he had a 1999 arvest for marijuana ")
3. The oppoaent of the strike must show that the race- or gender-neutral explanation given
was mere pretext.
("The State did not strike Juror #2, a white male, even though he had a
conviction for assault.” Response: "Assoult is not a substance abuse offense,
and this is a DUI trial. ")
State v. Haigler, 334 8.C. 623, 515 S.E.2d 88 (1999); State v Adams, 322 S.C. 114, 124, 470
S.E.2d 366, 372 (1996) (adopting the Batson procedure set forth in Purkett v. Elem, 514 U.S. 765,
L15S. Ct. 1769 (1995)).

In order to raise and preserve a Batson issue, the opposing party must move for the hearing after
the jury is selected, but before it is swom. This hearing must be held out of the presence of the
jury panel and the jury venire. If the trial judge finds that the opposing party has established a
prima facie case of purposeful discrimination and that the proponent of the strike has failed to
give neutral reasons for the contested strikes, the process of selecting jury shall stan over. State
v. Jones, 293 S.C. 54,358 S E.2d 701 (1987).

Step One: The Strike

Members of a cognizable racial group or gender are struck and the opposing patty requests a
hearing.

Any person, regardless of race or gender, may set forth a Batson claim, and the trial court should
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hold & Baison hearing whenever one is requested. State v, Chapman, 317 S.C. 302, 306, 454
S.E£2d 317, 320 {(1995) ("striking of any juror can raise the inference of race and/or gender hased
discrimination”); State v. Edwards, 374 S.C. 543, 556, 649 S E.2d 112, 119 (Ct. App. 2007),
reversed on other grounds, 384 S.C. 504, 682 $.E.2d 820 (2009) (reversed Court of Appeals’
conclusion that proffered reason for defendant’s stnkes were aot race-neutral).

Both the defendant and the State can make a Batson motion. Georgia v. McCollum, 505 U.S. 42,
112S. Ct. 2348 (1992); State v. Hicks, 330 S.C. 207, 499 S.E.2d 209 (1998).

Step Two: The Explanation for the Strike
The proponent of the strike must offer a facially race- or gender- ncnlral explanation for the strike.

The explanation aeed not be clear, reasonably specific, or legitimate; it only needs to be race- or
gender-neutral, State v, Easler, 322 S.C. 333, 471 S.E 2d 745 (Ct. App. 1996}, affirmed, 3275 C
121,489 8.£.2d 617 (1997)

The reason need not be persuasive or even plausibic and may even be silly or superstitious.
Purkett v. Elem, supra; State v. Casey, 325 S.C. 447, 481 S.E.2d 169 (Ct. App. 1997). However,
as set forth below in “Step Three: The Acgument of Mere Pretext,” circumstances may lead a
judge to find an explanation that so fundamentally implausible to be mere pretext. See State v.
Edwards, 384 S.C. 504, 509, 682 S.E.2d 820, 822 (2009).

At the second step of the inquiry, the issue is the facial validity of the explanation. Unless a
discriminatory intent is inherent in the explanation, the reason offered will be deemed race- (or
gender-) aeutral. Pukenv Elem, supra.

Although the explanation does not have 10 rise to the level of justifying the exsrcise of a
challenge for cause, the prosecutor may not merely state that it was his intitive judgment that the
juror would be partial because of the juror's shared race with the defendant or by merely denying
that he had a discriminatory tmotive. Stafe v. Tomlin, 299 S.C. 294, 384 S.E.2d 707 (1989)

The triol judge's determination of purposeful discrimination rests largely on his or her evaiuation
of the challenged attornzy's demeanor and credibility. A strike must be examined in light of the
circumstances under which it was exercised, including an examinstion of the explanations offered
for other strikes. State v. Edwards, 384 S.C. at 509, 682 S E.2d at §23.

Sufficient Reasans for Strike:
1 lack of employment or place or type of employment, see, e.g., State v. Ford, 334
S.C. 59, 512 S.E.2d 500 (1999); :
~ Such a reason is credible because of the concern for a juror's life experiences
or sense of social duty. Stafe v. Green, 306 $.C. 94, 409 S.E.2d 785 (1991).
~ "[Elmployment, or lack of it, is a well-understood and recognized
consideration in the excrcise of peremptory challenges.” State v. Williams,
379 S.C. 399, 665 S.E.2d 228 (Ct. App. 2008).
~ Examples where place of employment found sufficient for strike:
a. Juror worked at a business where defense attorney’s brother was &
' manager, Stote v, Short, 335 S.C. 473, 511 S.E.2d 358 (1999); and
b. Juror warked as a newspaper editor and might bave knowledge of story
about the case, State v. Edwards, 384 S.C. 504, 510-51 1, 682 S.E.2d 820,

~N
~J
("1
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276

$23(2009).
relationship with law enforcement, see, e.g., State v. Johnson, 302 §.C. 243, 395
S.E 2d 167 (1990);

Examples fom Stare v. Johnson, supra;

a potential juror #1's neighbor had been arrested by one of the officess
involved in the case; )

b. potentiaf juror #2 lived near and frequented an establishment which had
had great conflict with the law enforcement of the county;

c. potentiat juror #3's brother had'an indictment against him;

d. potential juror #4 lived in close proximity to the defendant; and

e, potential juror #5 lived next door to and had a close relationship with a
man who had recently been convicted of a drug offense.

Other example:

a. Juror's employment with DMV resulting in interaction with faw
enforcement on a regular basis. State v, Edwards, supra;s

knowledge of and assaciation with the defendant, Srate v. Johnson, 302 8.C. 243,
395 S.E.2d 167 (1990), or defense attorney, Srare v Lewis, 293 $.C. 107, 359
S.E.2d 66 (1987); end

past prosecution by that particular Solicitor's office. See, ¢.8., State v, Dyar, 317
S.C. 77, 452 S.E.2d 603 (1994).

possible criminal record, see, e.g., State v. Martinez, 294 5.C. 72,362 S.E.2d 641
(1987);

prior jury service, see, e.g., Stafe v, Ford, 334 §.C. 59, 512 S.E2d 500 (1999);
tecipient of pror strike in another trial, see, eg., Sumpter v, Siate, 312 S.C. 221,
439 S.E 2d 842 (1994);

demeanor, see, e.g., State v. Casey, 325 S.C, 447, 481 S.E2d 169 (Ct. App.
1997);

Examples:

a. apparent disinterest in count, see, e g, State v Guess, 318 S.C. 269, 457
SE.2d 6 (1995); United States v. Hendrieth, 922 F.2d 748 (1991)
(rubbing and rolling eyes during void dire);

b. appeared to be stow, se¢, e g., State v. Guess, supra;

c. appeared to be too intelligent, see, e g., State v. Adams, 322 S.C. 114,
470 S.E.2d 366 (1996);

d. vacillated in response to vour dire questions, see, e.g., State v. Elmore,
330 S.C. 130, 386 S.E.2d 769 (1988); and

c. trouble with abstract thinking and lacking in understanding of court
ptocess, see, e.g., State v. Tucker, 334 5.C. L, 512 S.E.2d 99 (1999).

Bui see State v, Wright, 304 $.C. 529, 405 S.E.2d B25 (1991), and relevant cases
below, where demeanor was not a sufficient basis for a strike.

third party’s decision to suike if thal person’s clear and reasonably specific
reason is provided, see, eg., Sumpter v, State, 312 S.C. 221, 439 S.E.2d 842
(1994);

Examples:

a, officers apparent knowledge that a potential juror had an anti-law
enforcement bias, State v. Richburg, 304 S.C. 162, 403 SE€.2d 313
(1951);

b. trooper's personel contact with venirepersons and belief they may hold
anti-law enforcement bias, State v, Smuth, 321 S.C. 471, 46% S.E.2d 57

(Ct. App. 1996); and
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12,

13.
14,

¢. lcad detective knew that venireperson was a high-strung, critical person
who would be & polarizing force on jury. State v. Haigler, 334 8.C. 623,
515 S.E.2d 88 (1999).
being late for jury duty, see, e.g., Srate v. Wilder, 306 S.C. 535, 413 S.E.2d 323
(1991) (even though two black men and one white woman were late, solicitor’s
reason for seating the woman was acceptable where she overcame her lateness by
saying that she did not want to be excused and was there to serve at the pleasure
of the court.);
"general instability” (based on the juror’s having changed employment several
times after short periods of worle, having hed a child cut of wedlock, and still
living with her parents), see, e g., State v Robinson, 305 S.C. 469, 409 S.E.2d
404 (1991}, cert. denied, 503 U S. 937, 112 S. Ct. 1477 (1992);
youth, see, e.g., Sumpter v. State, 312 S.C. 221, 439 S.E.2d 842 (1994);
inappropriate dress all week, see, e.g., id.; and
acquaintance with one of the attorneys of the principal in’ the case where the
defendant was on trial for accessory before the fact of murder. State v. Lewis,
203 S.C. 107, 359 § E.2d 66 (1987).

Insufficient Reasons for Strike:

L.

[

gencralization about an entire group, see Paylon v. Kearse, 329 S.C. 51, 495
S E 2d 205 (1998);

Examples:

a. ‘“‘rcdneck,” see {d ; and .

b. Democrat, see Foster v. Spurtanburg Hospital System, 314 §.C. 282, 442
S E.2d 624 (Ct. App. 1994), '

reason that is aot specifically clear and reasonably specific (e.g., desire to seat
other jurors who had not yet been presented), see State v Grandy, 306 S.C. 224,
411 S.E.2d 207 (1991);

third party's decision to strike without a clear and ceasonably spccific reason
provided, sce State v. Marble, 311 S.C. 23, 426 S.E.2d 744 (1992);

Examples:

a. solicitor's investigator said “do not take him" and victim agreed, since
there was no assurance that they did not base their decision on the juror's
race, see Id.; and

b. docket clerk had put question marks by the juror's name, which solicitor
said he believed indicated that be bad a possible criminal record;
however, a white juror with questions marks by his name was not struck,
see State v, Adams, 307 S C. 368, 415 S.E 2d 402 (1992);

potential juror's disinterested artitude and demeanor observed throughout theee
days of courtroom proceedings, which was contrasted with other jurors who
appearcd to be interested, see State v. Wright, 304 S.C. 529, 405 S.E.2d 825
(1991); .

potential juror who “shucked and jived" to the microphone, see State v. Tomlin,
299 S.C. 294, 384 S.E.2d 707 (1989); and

potential juror, a 43-year-old black woman, wha the solicitor said "watked slow,
talked low and imight not be able to withstand the trial" (especially when, ratber
than inquiring into the legitimacy of this explanation, the trial court suggested
that the potential juror had a lack of education, was extremely sluggish and
would be a "filler" if seated on the jury). 4.
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Step Three: The Argument of Mere Pretext
The opponent of the steike must show that the race- or gender-neutral explanation given was mere

pretext, either by showing that.
a  similerly situated members of another race or gender were seated; or
b. the reason for the strike is so fundamentally implausible as to constitute mere
pretext, despite a lack of disparate treatment.
Staie v. Edwards, 384 S.C. at 508-509, 682 S E.2d at 822; State v. Haigler, 334 5.C. 623, 518
S.E2d 88 (1999); State v. Adams, 322 S.C. 114, 124, 470 S.E.2d 366, 372 (1996); Purkett v.
Elem, supra.

A mere conclusory assertion of racial motivation is insufficient, State v. Flynn, 368 S.C 83, 627
S.E2d 763 (Ct. App. 2006) (where State said it believed black juror was {iberal based on her
employment, and defendant, white male, offered no evidence of pretext).

The composition of the jury panel is a factor that may be considercd when determining whether a
pacty engaged in purposeful discrimination. Srate v. Johnson, 302 S.C. 243, 395 S.E.2d 167
(19903.

Examples:

1. The defendant did not make out a prima facie case of discrimination where the prosccutor

struck four black jurors, because he also seated four btack people on the jury and seated
- two black alternates, State v. Haigler, supra. See also State v. Elmore, 300 S.C. 130, 386
S.E.2d 769 (1989).

2. The State's reason For striking black jurors was a pretext, because it was not applied ina
nsutral maaner, where the reason given for striking the jurors was that they were patients
of & doctor who was a defense witaess, but a white juror was not stiuck who was alsoa
patient of the doctor. Stafe v. Oglesby, 298 S.C. 279, 379 S.E.2d 891 (1989).

The uneven application of a neutral reason does not automatically result in a finding of
discrimination if the strike's proponent provides a race- or geader- neutral explanation for the
inconsistency. State v Kelley, 319 S.C. 173, 460 S E.2d 368 (1995) (where State provided
racially neutral explanation for why it did not strike juror with similar characteristics to one
previously stricken); State v, Fright, 354 8.C. 48, 579 S.E.2d 538 (Ct. App. 2003), overruled on
other grounds, State v. Gentry, 363 S.C. 93, 610 S.E 2d 494 (2005).

The State does not have to indicate whether the same standards used to strike black jurors were
applied to white jurors who were seated, since the defense has the burden to prove that the State's
allegedly ncutral reasons were pretextual because they were not applied s a ceutral manner.
Stale v. Johnson, 302 S.C. 243, 395 S.E.2d 167 (1950) (no evidence presented that white juror
seated who had same disquatification as black jurors who were struck),

Once a discriminatory reason has been uncovered, it taints the entire jury selection procedure.
Therefore, where more than onc reason is offered for a strike, and one of the reasons is {ound to
be pretextual or discriminatory, the proponent of the strike fails to rebut the opponent’s prima
Jacie case of discrimination. Payton v Kearse, 329 S.C. 51, 495 S.E.2d 205 (1998); State v
Easler, 322 S C. 333, 471 S.E2d 745 (Ct. App. 1996), affirmed, 327 S.C. t21, 489 S.E.2d 617
(1997) (where court properly refused to accept black juror's demeanor as racially neutral
explanation for defendant’s strike, when defense counsel failed to point out any specific examples
of why his demeanor was disliked, and that reason was offered as explanation only after previous
explanation was rejected as not being racially neutral).
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The Burden of Persuasion

The burden of persuading the court that a Batson violation bas occurred remains at all times on
the opponent of the strike, State v. Adams, 322 S.C. | 14, (24, 470 S.E.2d 366, 372 (1996).

In deciding whether the opponent of a strike has carried the burden of persuasion, a court must
undcitake a sensitive inquiry into the circumstantial and dircct evidence of intent. A strike must
be ¢xamined in light of the circunstances under which it is exercised, including an examination

of the explanations offered for other strikes. State v. Oglesby, 298 S.C. 279, 379 S.E2d 891
(1989).

Whether a party's proffered reason for exercising a peremptory strike is discriminatory must be
determined by examining the totality of the facts and circumstances in the record. Riddle v. State,

314 S C. |, 443 S.E.2d 557 (1994), reversed on other grounds, Riddle v. Ozmint, 369 §.C 39,
631 S.E.2d 70 (2006).

The ultimate question is whether the moving party has met his burden in demonstrating
purposefut discrimination. State v. Adams, 322 S.C. 114, 124,470 S.E.2d 366, 372 (1996).

Implausible or fantastic justifications may be found to be pretexts for purposefisl discrimination.
Purkett v. Elem, 514 U.S. 765, 115 S. Ct. 1769 (1995); State v Edwards, 584 5.C. at 509, 682
S.E.2d at 822 However, the appellate court will not disturb the trial judge’s decision to deny a
Batson motion unless the ruling is cleady erroneous (even if the court is *skeptical” about &
party's reasons for a strike). Stare v. Wright, 354 S.C. 48, 579 S.E.2d 538 (CL App. 2003),
overriled on other grounds, State v. Genlry, 563 S.C. 93, 610 S.E 2d 494 (2005).

The trial court must often base it decision on credibility determinations. State v. Green, 306 S.C.
94,409 S.E.2d 785 (1991), cert. denied, 503 U.S, 962, 112§ Ct 1366 (1992).

The “[rial} court's ruling turns on an examination of ‘the towlity of the facts and circumstances in
the record,’ including the ‘credibility and demeanor’ of the strike's propoaent, and the plausibility
of a neutral, but otherwise unpersuasive, reason." State v. Casey, 325 S.C. 447, 452, 481 S.E2d
169, 172 (C. App. 1997) (citations omitted).

However, where the trial court's findings are pot suppotted by evidence m the record, such
findings will be overturned. . .

Disclosure of Evidentiary Support for Strikes

The proponcnt of a strike need not present evidentiary supporn for the strike, State v Casey, 325
S C 447,481 S.E.2d 169 (Ct. App. 1997) (e.g., juror's NCIC report).

The general cule is that absent statute or court tule, there is no right to discovery in a criminal
case. State v. Childs, 299 S.C. 471,473-74, 585 S.E.2d 839, 841 (1989).

Death Penalty Jurors

Vacillating responses to voir dire questions will support the use of a peremptory strike, even
though merely expressing scruples against the death penalty would not be sufficient to excuse the

juror for cause. Srate v Bell, 305 S.C. 11, 406 S.E 2d 165 (1991), cert. denied, 502 U.S. 1038,
112S. Ct 888 (1992).
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Given the severity of capital punishraent, coupled with searching voir dire interrogations, it is
understandable that juror responses about the death penalty are frequently marked by
inconsistency and vacillation. Under such circumstances, the solicitor may view the entirety ofa
juror's voir dire responses in determining whether to accept or reject a prospective juror. Where
the responses are susceptible of more than one conclusion, the Supreme Court will not substitute
its own opinion for that of the solicitor. Stafe v, Foodruff, 300 S.C. 265, 387 S.E.2d 453 (1989);
State v. Patterson, 302 S C. 384, 396 5.E.2d 366 (1990), vacated on other grounds, 500 U.S. 950,
1118, Ct. 2253 (1991), on remand 307 S.C. 180, 414 S E.2d 155 (1992).

Examples:

1. The State's exercise of a peremptory strike was valid against a potential juror who was
teluctant to answer death penalty questions and bad severa! children the same age as the
defendant, but who had ultimately told the judge that she could vote for the death penalty.
State v. Bell, supra. .

2. The State's reason for exercising perermptory challenges against three black jurors —
reluctance to impose the death penalty — was racially neutral, even though the State did
not challenge a white juror who admitted that she would have difficulty in signing a death
penalty verdict but who also testified that she was not strongly disposed either for or
against the death penalty. State v. FPoodruff, supra. See also State v Parterson, supra.

After o Batson Motion is Granted

If the trial judge finds that the defendant has established e prima facie case of purposeful
discrimination and that the solicitor has failed to give 1acially neutral reasons for the contested
peremptory strikes, the judge must set aside the petit jury and the process of selecting jury will
startover. State v. Jones, 293 S.C. 54,358 S.E.2d 701 (1987).

The (dal court's findings regarding purposeful discriminetion are given great deference and will
be set aside on appeal ooly if clearly erroneous, State v Ford, 334 S.C. 59, 512 S.E.2d S00

(1999).

However, when the record does not supporl & perty's stated resson for a strike, the trial court's
findings will be overturned that are based on that reason. /d.

it is harmless error for trial judge to seat juror after he finds she was struck in discriminatory
manner, rather than just to start jury selection process over. Seating juror who has once been
impropetly struck in violation of Barson is not by itself an impairment or denial of that party's
right to preemptory challenges. No prejudice results from the failure to strike the entire jury,
when the defendant’s right to exercise preemptory strikes was not impaired and the selection
process provided him with the same choices he enjoyed the fust time, with the exception of that
one juror. State v Heyward, 3578.C. 577,594 S.E.2d 168 (Ct. App. 2004).

Swiking a Juror afier Batson motion
A tral judge can prohibit a strike against a potential juror who was previously stricken in

violation of Bafson. Statev. Franklin, 318 8.C. 47, 456 S.E.2d 357 {1995).

However, whbere jurors originally stricken in the first jury that the judge quashed after an
erroneous Batson finding are seated on the subsequent jury, the resulting conviction must be
reversed. State v Short, 333 S.C. 473, 511 S.E 2d 358 (1997).

A patty may strike the same juror after the first jury has been quashed after a Batson finding if he
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has new facts supporting the strike. State v. Franklin, supra. However, any “‘new” reason
supporting a strike must be analyzed in light of Payton v. Kearse, 329 S.C. 51, 495 S.E.2d 205

(1998), which held that once a discriminatory reason has been uncovered, it taints the entire jury
selection procedure.

Where a codefendant gives a renson for striking a juroc that is found to be not racially neutral, a
defendant cannot try to strike her again for another reason. Once & juror has been
unconstitutionally stricken, the jury selection process is tainted. If the trial court chooses to reseat
the improperly stricken juror, the striking party cannot use a strike to remove that juror a second :
time. Srate v. Lewss, 363 S.C. 37, 609 S.E.2d 515 (2005) (where Court deferred to tnal court’s
opinion that codefendants acted in concert when using strikes first time).

There is no Bafson violation when a juror against whom a party would have exercised a
preemptory challenge is ultmately seated on the jury. The Batson right of a juror to equal
protection is not abridged if the juror is seated. State v. Short, supra; State v. Adams, 307 S.C. 1
368,415 S.E.2d 402 (1992). '

“If a trial court improperly grants the State's Batson motion, but none of the disputed jurors serve
on the jury, any error in improperly quashing the jury is harmless because a defendant is got
entitled to the jury of ber choice; however, if one of the disputed jurars is seated on the Jjury, then .
the erroneous Batson ruling has tainted the jury and prejudice is presumed in such cases, because
there is no way to determine with any degree of certainty whether a defendant's i ght to a fair trial
by ap umpartial jury was abridged, and in that case, the proper remedy is the granting of a new
trial.” Stare v. Edwards, 384 S.C. at 509, 682 S.E 2d at 823. See also State v. Rayfield, 369 S.C. '
106, 631 5.E 2d 244 (2006) (Court admonished prosecutors against {rivolous Batson nolions) '

To determine if there has been a constitutional violation in jury qualification, the appellate court
will use a three-step analysis:

i
l. the defendant must show he used all of his preemptory challenges; !
2 the court then considers whether the juror was erroneously qualified; and i
3. if 5o, the defendant must show he was deprived of a fair trial.

{f the erroneously qualified juror was never seated, then the defendant cannot claim he was v

deprived of a fair trial by an unbiased jury. Green v. Maynard, 349 8.C. 533, 564 S.E.2d 83 o

(2002), citing, United States v Martinez-Salazar, 528 U.S. 304, 120 S. Ct. 774 (2000).
A footnote in Green v. Maynard, supra, states that a claim based oa the denial of a strike
can still be made if, after being forced to use a preemptory strike on an erroneously
qualified juror, a defendant can show he was deprived of a subsequent strike he would
have exercised, and to which he would have been entitled, but for the forced strike. Such
a clam may be preserved by stating for the record an articulable objection to a :
subsequently presented juror,

There does not need to be a showing of actual prejudice for an appeliate court to find reversible
error for the denial or impairment of a party’s nght 1o a preemplory challenge. OF course, before !
reversible ervor can be found, the complaining party must establish the denial of his right to o
exercise & preemptory challenge. State v. Short, supra (I

D. OPENING STATEMENTS

Purpose and Scope of Opening Statements '
An opening statement serves to inform the jury of the general nature of the action and defenses ‘
§
!
1]
k)
}
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STATE OF SOUTH CAROLINA )‘E ¥ fN’I‘ ETOYRT OF GENERAL SESSIONS
21){1 HARFOR BHERNBNTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON Case No. 06-GS-10-2981, -3142

: )JULth ARMS TRONG
") CLERK OF COURT

STATE OF SOUTH CAROLINA %{ 7.
-VS- ) MOTION TO DISMISS THE DEATH PENALTY
) DUE TO UNCONSTITUTIONALITY -
WILLIAM O. DICKERSON ) OF STATE PROPORTIONALITY REVIEW
Defendant ) . : )

Counsel for the defense will move before the Circuit Court on April 3, 2009, or as soo;1 as
this matter may be heard, for a hearing on the defendant’s motion to dismiss the death penalty due.
to the unconstitutionality of the State’s method of proportionality review.

State law, as well as the Eighth Amendment: requires the state appellate court to conduct a
proportionality review to determine if a defeﬁdant’s death sentence is “proportionate” and/or
constitutes cruel and unusual punishment. See S.C. Code § 16-3-25(C)(3). Current case law as set
forth by the S.C. Supreme Court employs only other cases involving a death-sentenced inmate, and
inténtiona]ly excludes cases in which a death-eligible defendant was sentencéd to a sentence less
than death.

This practice is constitutionally flawed. The S. C. Supreme Court fails to consider, and
deliberately excludes, cases in which the defendant was not sentenced to death, and provides a
perfunctory review. This is contrary to both the statute and the Eighth Amendment,

The statute, 8.C. Code § 16-3-25(C)(3), reads as follows:

With regald to the sentence, the court shall determine: ... Whether the sentence of
death is excessive or disproportionate to the penalty 1mposed in similar cases,
considering both the crime and the defendant.

The Court’s practice to intentionally exclude from the comparable class of cases as to

1 ATVEGT: A Vsl GOy

JYLIE J. ARMSTRONG |
RK, S _,~

By
DEPUTY CLERIK

AP lveu
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proportionality those defendants who were death-eligible but sentenced to a sentence less than
death is arbitrary, and contrary to the jurisprudence of the United States Supreme Court, Recently,
in Walker v. Georgid, 555 U.S. ___, 129 S. Ct. 481, 129 S. Ct. 453, 172 L. Ed.2d 344, 2008 U.S.
LEXIS 7763555 (2008) (cert. den.) (Stevens, I.; dissenting from denial of certiorari),1 Justice
Stevens outlines the line of cases which mandate that proportionality review not be a mere
perfunctory or exclusive exercise. See Furman v. Georgia, 408 U.S. 238 (1972); Gregg v. Georgia, .
428 U.S. 153 (1976); Zant v. Stephens, 462 U.S. 862 (1983). Indeed, the practice of the Georgia
Supreme Court, which Justice Stepﬁem derides as patently imconstitutional, includes the
consideration of cases in which death was not imposed, but wﬁege Ehe court has conducted &
perfunctory review: e
Rather than perform a thorough proportionality review to mitigate the heightened risks of
arbifrariness and discrithination in this case, the Georgia Supreme Court camied out an
utterly perfunctory review. Its undertaking consisted of a single paragraph, only the final
sentence of which considered whether imposition of the death penalty in this case was
proportionate as compared to the sentences imposed for similar offenses. And even then the
coutt stated its review in the most conclusory terms ... Had the Geotgia Supreme Court
looked outside the universe of cases in which the jury imposed a death sentence, it would
have found numerous cases involving offenses very similar to petitioner's in which the jury
imposed a sentence of life imprisonment.
Walker, 129 S.Ct. at 455-456, 172 L. Ed.2d at 345-346 (Stevens, J., dissenting).
By comparison, the S.C. Supreme Court review on proportionality also consists of
conclusory paragraphs in virtually each and every case, and specifically excludes cases in which

death was not imposed. By way of example, the following are S.C. Supreme Court decisions on

proportionality, in their entirety, on this significant legal constitutional requirement:

! Counsel for the defendant acknowledges that Walker is not precedent since it was a
denial of cettiorari, However, Justice Stevens® dissenting opinion outlines in clear detail the
constitutional argument against an arbitrary application of proportionality review. (A copy is

attached for reference). - -
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In State v. Stone, 376 S.C. 32, 36-37, 655 S.E.2d 487, 489 (2007):

Our review of similar prior cases illustrates that imposing the death sentence in
this case would be neither excessive nor disproportionate in light of the crime and
the defendant. See State v. Sapp, 366 S.C. 283, 621 S.E.2d 883 (2005) (holding
that the death penalty was warranted where defendant killed a law enforcement
officer while the officer was performing his official duties); State v. Hughes, 336
S.C. 585, 521 S.E.2d 500 (1999) (same); and State v. Johnson, 306 S.C. 119, 410

S.E.2d 547 (1991) (same). |
Likewise, in State v. Bowman, 366 S.C. 485, 502-503, 623 S.E.2d 378, 387 (2006):

Under State law, S.C. Code Ann. § 16-3-25(C)(3) (2003) requites us to detenmine in
a death case “[w]hether the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and the defendant.”

There is no requirement the sentence be proportional to any particular case;
however, death sentences have been imposed in similar cases. See State v. Binney,
362 S.C. 353, 608 S.E.2d 418, cert. denied, 2005 WL 1333888 (2005); State v. Yon
Dohlen, 322 S.C. 234, 471 SE.2d 689, cert. denied, 519 US. 972 (1996).

Accordingly, appellant’s sentence is not disproportionate under State faw,

Similarly, in State v. Evins, 373 S.C. 404, 422, 645 S.E.2d 904, 913 (2007):

We have conducted the proportionality review as required by S.C. Code Ann. §
16-3-25(C), and we find the sentence in this case was not the result of passion,
prejudice, or any other arbitrary factor. Furthermore, a review of similar cases
illustrates that imposing the death sentence in this case would be neither excessive
nor disproportionate in light of the crime and the defendant, State v. Downs, 361
S.C. 141, 604 S.E.2d 377 (2004) (death sentence warranted where defendant was
convicted of murder, kidnapping, and first-degree criminal sexual conduct with a
minor); State v. Stokes, 345 S.C. 368, 548 S.E.2d 202 (2001); State v. Council,
335 S.C. 1, 515 S.E.2d 508 (1999) cert. denied 528 U.S. 1050, 120 8. Ct. 588, 145
L Ed 2d 489 (1999); State v. Tucker, 319 S.C. 423, 462 S E.2d 263 (1995) cert.
denied 516 U.S. 1080, 116 S. Ct. 789, 133 L. Ed. 2d 739 (1996).

Additional capital cases could be cited with virtually identical results and language. Thc‘
_current proportionality review in South Carolina —_both as interpreted by the State Supreme Court
and as applied — fails under an Eighth Amendment analysis. The Court deliberately excludes capital
cases in which a senteﬁce less than capital punishment was imposed. The Court conducts a cursory
and conclus:;ory review of the cases under proportionality. Einally, the Court has never, since the

3
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reinstatement of capital puriishment in 1976, found a case to be disproportionate. This means that

for over 30 years, the Court has never‘~ not once — found a case to qhalify under the statute or

Eighth Amendment review to be dispraportionate and thus ineligible for the death penalty.

Thus, this provides a system of proportionality review in name only, thereby rendering it an

unconstitutional system of review under the Bighth Amendment as well as the statute. Therefore,

defense counsel requests the Circuit Court to dismiss the death penalty for the reasons stated herein.

This Motion is made pursu.ant to Zant v. Stephens, 462 U.S. 862 (1 983); Gregg v. Georgia,

428 U.S. 153 (1976); Furman v. Georgia, 408 U.S. 238 (1972); the U.S. Constitution Amend. 5, 6,

8, and 14; §.C. Constitution Art. I §§ 3, 14, 15, and other applicable law.

Dated; March 27, 2009

Attorney At Law

1911 Pickens St,
Columbia, S.C. 29201
Tele. # (803) 256-7001
Fax # (803) 256-7002

o Ad

C. Andrew Carroll, Esq.
Counsel for the Defendant
Dated: March 27, 2009

The Joye Law Firm

5861 Rivers Avenue

N. Charleston, S.C., 29406
Tele. # (843) 554-3100
Fax # (843) 554-6539

drewcarrolli@jayelawfirm com

, KIVEBV: 4\
‘ 1 JULIE J. ARMS
) RK, £.F,
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g Cite as: 655 U. 8. (2008) 1

Statement of STEVENS, J.

SUPREME COURT OF THE UNITED STATES

ARTEMUS RICK WALKER v. GEORGIA

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
: COURT OF GEORGIA

No. 08-5385. Decided Octobar 20, 2008

The petition for a writ of certiorari is denied.

Statement of JUSTICE STEVENS respecting the denial of
the petition for writ of certioraxi.

The question ptesenteci by the petition for certiorari is’

whether Georgia’s current administration of its death
penalty violates the Eighth Amendment's guarantee
against arbitrariness and discrimination in capital sen-
tencing. Specifically, petitioner charges that the Georgia
Supreme Court has “failfed] to: (1) conduct meaningful
proportionality review, and (2) enforce reporting require-
meénts undexr Georgia's capital sentencing scheme,” as is
required to ensure that only the most culpable offenders
. are put to death. Pet. for Cert. i. In ité response to the
petition, the State persuasively argues that petitioner did
not raise and litigate these claims in state court. That
argiument provides a legitimate basis for this Court's
decision to deny review. I write separately to emphasize
that the Court’s denial has no precedential effect, see
Teague v. Lane, 489 U. S. 288, 296 (1989),"and to note that

petitioner's submission is supported by our prior opinions -

evaluating the constitutionality of the Georgia statute.
Justice Stewart was the principal architect of our death
penalty jurisprudence during his tenure on the Court. In
his separate opinion in Furman v. Georgia, 408 U. S. 238
(1872) (per curiam), he observed that death sentences
imposed pursuant to Georgia's capital sentencing scheme
were “cruel and 'unusual in the same way that being
struck by lightning is cruel and unusval.” Id., at 309
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2 WALKER v, GEORGIA

Statement of STEVENS, J.

(concutring opinion). The Georgia statute in sffect at that
time -placed unfettered discretion in the hands of juries,
resulting in the arbitrary, and often discriminatory, issu-
ance of capital sentences. Justice Stewart concluded that
the Eighth Amendment cannot tolerate the infliction of a
death sentence under a legal system that permits this
uniqué penalty to be wantonly and freakishly imposed.
Id., at 310.

The Georgia Legislature amended its capital sentencing
scheme after Furman, and a challenge to the new scheme
reached this Court in Gregg v. Georgic, 428 U, S. ‘153
(1976). Our decision in that case to uphold the later en-
acted statute was founded on an understanding that the-
new procedures the statute prescribed would protect
against the imposition of death sentences influenced by
impermissible factors such as race. Among the new proce-
dures was a requirement that the Georgia Supreme Court
“comparfe] each death sentence with the sentences im-
posed on similarly situated defendants to ensure that the
sentence of death in a particular case is not disproportion-
ate.” Id., at 198 (joint opinion of Stewart, Powell, and
STEVENS, JJ.). We assumed that the court would consider .
whether there were “similarly situated defendants” who
bad not been put to death because that inquiry is an es-
sential part of any meaningful proportionality review.

That assumption was confirmed a few years later in
Zant v. Stephens, 462 U. S. 862 (1983). The question in
that case was whether a death sentence was valid not-
withstanding the jury’s reliance on an invalid aggravating
ciccumstance. As in Gregg, our decision to uphold the
sentence “depend[ed] in part on the existence of an impor-

. tant procedural safeguard, the mandatory appellate re-
view of each death sentence by the Georgia Supreme
Court to aveid arbilrariness and to assure proportional-
ity,” 462 U. S,, at 890. In response to our certified ques-
tion regarding the operation of the State’s capital sentenc-
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Cite as: 566 U. 8. ____ (2008) 3.

Statement of STEVENS, J,

ing scheme, the Georgia Supreme Court expressly stated
that its proportionality review “‘uses for comparison pur-
poses not only similar cases in which death was imposed,
but similar cases in which death was not imposed.”” Id.,
at 880, n. 19.! That approach seemed judicious because,
quite obviously, a significant number of similar cases in
which death was not imposed might well provide the most
relevant evidence of arbitrariness in the sentence before
. the court.

The opinions in another Georgia case, McCleskey v.
Kemp, 481 U, S. 279 (1987), make it abundantly clear that
there is a special risk of arbitrariness in cases that involve
black defendants and white victims. See also Turner v.
Murray, 476 U. S, 28, 33-37 (1986) (plurality and majority
opinions) (discussing the heightened risks of prejidice
that inhere in the prosecution of interracial capital of-
fenses). Although there is some indication that those risks
have diminished over time, at least the race-of-victim
effect persists. See Baldus & Woodworth, Race Discrimi-
nation and the Legitimacy of Capital Punishment: Reflec-
tions on the Interaction of Fact and Perception, 53 DePaul
L. Rev. 1411, 1424-1426 (2004).

It is against that backdrop that I find this case, which
involves a black defendant and a white victim, particulaxly

{The salient aspects of Georgia’s capital sentencing scheme have
changed little since we evaluated them in Gregg and Zant. By statute,
the State must prove at Jeast one of an enumerated list of aggravating
circumstances for an offense to be death eligible. Ga. Code Ann. §17-
10-80(b) (2008). The jury then has completa discretion to weigh all
aggravating and mitigating factors in determining the sentence.
Georgia law requires the State Supréme Court to review each death
sentence to detarmine whether it “was imposed under the influance of
passion, prejudice, or any other arbitrary factor” and whether it “18
excessive or disproportionate to the penalty imposed in similar cases.”
§17-10-85(c). The trial court must in each case transmit the entire
record and transcript, along with a special report prepared by the trial
judga, to facilitate appellate review. §17-10-36(g).
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troubling. The State’s evidence showed that, on the night
of the murder, petitioner and an accomplice drove to the
victim’s home. After petitioner drew the victim outside,
the two engaged in a struggle and petitioner stabbed the

victim 12 times. While his accomplice collected the wvic-

tim's wallet, petitioner used the victim’s keys to try to gain
access to his house, stating that he “had ‘one more to kill’”
When a woman inside the house yelled that she had a gun;
petitioner and his accomplice fled. 282 Ga. 774, 775, 663
S.E. 2d 439, 443 (2007). The jury found petitioner guilty
of murder, felony murder, armed robbery, aggravated
assault, attempted burglary, and possession.of a firearm
during the commission of a crime. After the penalty phase
proceeding, the jury concluded that the State had proved
five statutory aggravating factors (two of which the Gebr-
gia Supreme Court later found invalid, id., at 781, 653
S. E. 24, at 447), and it sentenced petitioner to death.
Rather than perform a thorough proportionality review
to mitigate the heightened risks of arbitrariness and
discrimination in this case, the Georgia Supreme Court
carried out an utterly perfunctory review. Its undertaking

consisted of a single paragraph, only the final sentence of

which considered whether imposition of the death penalty
in this case was proportionale as compared to the sen-
tences imposed for similar offenses. And even then the
court stated its review in the most conclusory terms: “The
cases cited in the Appendix support our conclusion that
[petitioner's] punishment is not disproportionate in that

each involved a deliberate plan to kill and killing for the -

purpose of receiving something of monetary value.” Id., at
782, 663 S. E. 2d, at 447-448. The appendix consists of a
string citation of 21 cases in which the jury imposed a
death sentence; it makes no reference to the facts of those
cases or to the aggravating circumstances found by the
jury.

Had the Georgia Supreme Court looked outside the
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universe of cases in which the jury imposed a death sen-
tence, it would have found numerous cases involving
offenses very similar to petitioner’s in which the jury
imposed a sentence of life imprisonment. See, e.g., Jones
v. State, 279 Ga. 854, 622 S.E. 2d 1 (2006); Spickler v.
State, 276 Ga. 164, 576 S. E. 2d 482 (2008); Cross v. State,
271 Ga. 427, 520 S. E. 2d 457 (1999); Jenkins v. State, 268
Ga. 468, 491 S. E. 2d 54 (1997); LeMay v. State, 265 Ga.
73, 4563 S. E. 2d 737 (1995) (the circumstances of the of-
fense are described in LeMay v. State, 264 Ga. 263, 443
S. E, 2d 274 (1994)); Cobb v. State, 260 Ga. 1, 296 5. E. 2d
319 (1982). If the Georgia Supreme Court had expanded
its inquiry still further, it would have discovered many
similar cases in which the State did not even seek death,

- See, e.g., Davis v. State, 281 Ga. 871, 644 S. E. 2d 113

(2007); Wiggins v. State, 280 Ga. 627, 632 S.E. 2d 80
(2006); Escobar v. State, 279 Ga. 727, 620 S.E. 2d 812
(2005); Stanley v. State, 261 Ga. 412, 405 S. E. 24 493
(1991). Cases in both of these categories are eminently
relevant to the question whether a death 'sentence in a
given case is proportionate to the offense.> The Georgia’
Supreme Court’s failure to acknowledge these or any other
cases outside the limited universe of cases in which the
defendant was sentenced to death creates an unacceptable
risk that it will overlook a sentence infected by impermis-
sible considerations.?

2 JUSTICE THOMAS states that the Georgia Supreme Court in fact “con-
sidered a life sentence in its proportionalily review” by examining the
sentence of petitioner’s accomplice. Post, at 6, n. 2. As the concurring
opinion elsewhere notes, however, the accomplice “was ineligible for the
death penalty because he was adjudged mentally retarded.” Post, at 3.
Because petitioner's accomplice is not a “similarly situated defendant,”
his life sentence does not provide a meaningful point of comparison.

8Moreover, avern tho conclugory review that the Georgia Supreme
Court actually undertook was erroneous because it failed to use xea-
sonable comparators. Had the court attended to the facts of the cases
cited in the appendix, 1t would have noted that in almost 80 percent of
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Particularly troubling is that the shortcomings of the
Georgia Supreme’ Court’s review are not unique to this
case. In the years immediately following Gregg, it wds
that court’s regular practice to include in its review cases
that did not result in a death sentence. That practice
began to change around the time this Court decided Pulley
v. Harris, 466 U. 8. 37 (1984). We stated in that case that
the Eighth Amendment does not require comparative
proportionality review of every capital sentence. Id., at
44-46; see also McCleskey, 481 U. S., at 306 (“[W]here the
statutory procedures adequately channel the sentencer’s
discretion, such proportionality review is not constitution-
ally required”). But that assertion was intended to convey
our recognition. of differences among the States’ capital
schemes and. the fact that we consider statutes as we find
them, id., at 45; it was not meant to undermine our con-
clusion in Gregg and Zant that such review is an impor-
tant component of the Georgia scheme.4

them the defendant was convicted of two homicides, in contrast to the
single homicide for which petitioner was convicted. See Franks v.
State, 278 Ga. 246, 699 S. E, 2d 134 (2004); Sealey v. State, 277 Ga. 617,
693 8, E, 2d 836 (2004); Arevalo v. Stdte, 275 Ga. 892, 567 S. E. 24 303
(2002); Raheem v. State, 276 Ga. 87, 660 S. E. 2d 680 (2002); DeYoung
v. State, 268 Ga. 780, 493 S. E. 2d 167 (1997); Ferrell v. State, 261 Ga.
116, 401 S. B, 24 741 (1991), The courts reliance on such dissimilar
comparators further undermines the risk-reducing function served by
its review. .

*Justick THOMAS suggests that the Court in McCleskay “endorsed”
precigely the same proportionality review undertaken by the Georgia
Supreme Court in this case. Post, at 1. Notably, McCleskey did not
challenge the scope of the state court’s proportionality review. See
Brief for Respondent in McCleskey v. Kemp, O. T, 1986, No. 84-6811,
P 29. 1t is thus unsurprising that this Court's brief discussion of the
state court's review did not recognize or revisit our observation in Zant
v. Stephens, 462 U. 8. 862 (1988), regarding the usual content of that
review, indeed, that portion of the Court's discussion does not acknowl-
edge Zant at all. Ses 481 U.S., at 306. I hemtate to read into
McCleskey this Court’s endorsement of the Georgia Supreme Court's
abridged proportionality review when that issue was neither briefed by
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Sincé Pulley, the Georgia Supreme Court has signifi-
cantly narrowed the universe of cases from which it culls
comparators. It now app'ears to be the court's practice
never to consider cases in which the jury sentenced the
defendant to life imprisonment. See Note, 39 Ga. L. Rev.
631, 657 (2005) (determining that in each of 65 capital
cages reviewed by the Georgia Supreme Court between

1994 and 2004, the court exclusively considered other -

cases resulting in a death sentence). This is not the re-
view that the Georgia Supreme Court represented to us in
Zant, And the likely result of such a truncatéd review—
particularly in conjunction with the remainder of the
Georgia scheme, which does not cabin the jury’s discretion
in weighing aggravating and mitigating factors—is the
‘ -arb_itrary or discriminatory imposition of death sentences
in contravention of the Eighth Amendment.

Petitioner also notes a second failure of the Georgia
Supreme Courl’s review in this case. In all capilal cases,
Georgia law requires the trial court to transmit, along
with the entire record and transcript, a detailed report
prepared by the trial judge describing the defendant’s
history and the circumstances of the case. Ga. Code Ann.
§17-10-36(a). Although it has previously admonished
trial courts of the necessity of complying with this rule,
see McDaniel v. State, 271 Ga. 552, 553, 522 S. E. 2d 648,
650 (1999), the Georgia Supreme Court in this case ne-
glected to enforce it. This breakdown in' the statutory
process is especially troubling’ when viewed in light of the
other shortcomings of that court's review. “When a defen-

dant's life is at stake, th[is] Court has been particularly.

sensitive to insure that every safeguard is observed.”
Gregg, 428 U. S., at 187 (joint opinion of Stewart, Powell,
and STEVENS, JJ.). The Georgia Supreme Court owes its
capital litigants the same duty of care and must take

the parties nor thoroughly coneidered by the Court.

7129

. . Bloom Box One - 528




e R ) : ) . Bloom Box One - 529

8 . "’ WALKER v. GEORGIA

‘Statement of STEVENS, J.

seriously its obligation to safeguard against the impositiop
of death sentences that are arbitrary or infected by im-
permissible considerations such ag race.
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STATE OF SOUTH CAROLINA )
BY e
Vs : ) MOTION TO BAR
) THE DEATH PENALTY

WILLIAM O. DICKERSON ) BASED UPON RACE

Defendant \

Counsel will move for the Court to bar the State from seeking the death penalty based upon
race, at a hearing of April 3, 2009, or as soon as this matter can be heard.

On information and belief, the State sought the death penalty in this case based upon the

race of the victim and/or the defendant.! The State’s intention was to seek and obtain the death
penalty where an Afiican-American victim was at issue, in response to public pressure and outery
that the State only sought the death penalty where white victims were involved.

Prosecutorial discretion is.an important tool in the administration of justice, as long as it
is exerc;iscd properly. Generally speaking, courts will alidw prosecutors wide latitude in making
the discretionary judgments necessary to carry out their duties. Imbler v. Pachtmar;, 424 US.
409 (1979); McCleskey v. Kemp, 481 U.S. 279, 286 (1987). This dis;cretion is not limitless,
however. Courts will step in where the ﬁrosecutor’s exercise of his discretion discriminates
against a class of people.: Yick Wo v. Hopkins, 118 U.S. 356 (1886) (selective enforcement
against a distinct group of people based on their race violates Equal Protection ), Borkenkirchir v.

Hayes, 434 U.S. 357 (1978) (vindictive prosecution against people for exercising other rights
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violates Due Process). Coutts will also not tolerate the consideration of arbi;rary factors such as
race or religion in prosecutorial decision making. Oyler, 368 U.S. at 456, Wayte, 470 U.S. at
608, Ex parte Littlefield, 343 S.C. 212, 219, 540 S.E.2d 81, 84 (2000) (udiciary Will review
prosecutorial discretion where influenced by race, religion, or other arbitrary féctors) (citing State
v. Needs, 333 8.C. 134, 135, 508 S.B.2d 857, 862-63 (1998)). Race can never be an intentional
factor, in any degree whatsoever, in the State’s decision to seek death. McKleskey v. ‘Kemp, 481
U.S. 279, 95 L.Ed.2d 262, 107 S.Ct..l’756 (1987); 41;0 See Batson v. Kentucky, 476 U.S. 79
(1986) (Disallowing use of race in-jury selection); Turm.zr v. Murray, 476 U.S. 28, 90 L.Ed.2d 27,
106 S.Ct. 1669 (1986) (Allowing voir dire on~ tace to probe for juror bias where black defendant
charged with killing a white), The Fifth, Sixth, Eighth and Fourteenth Amendments of the U.S.
Constitution bar the state from seeking deat}; whenever race becomes a factor or consideration, such
that discriminatory intent is established. McK)eskey, supra.

The United States éupreme Court “has repeate;ily stated that prosecutorial discretion
cannot be exercised on the basis of race.” McKleskey, 481 U.S. at 309 n.30 (citing ;:ases).
McKleskey specifically held that any.proof that racial consideration had enteri:d into a capitai ‘
sentencing determination would mean that the sentence was unconstitutional undqr the Eighth
and Fomirteenth Amendments. Jd. An inference of 'abusc of prosecutorial discretion motivated by
racial discrimination may be made upon sufficient proof. Id, at 291 0.8 citing Oyler v. Boles, 368
U.S. 448, 456 (1962). Improper r;oial influences would create an unconstitutionally arbitrary
application of a capital punishment system. Id, at 297. .

Furthertnore, the Supreme Court has held that a conviction violates a defendant’s

Fourteenth Amendment due process rights and cannot be sustained if it is obtained at a trial

-
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wherein the prosecution was impelled by “community coercion.” See Hawk v. Olson, 326 U.S.
271, 275 (1945). It can be no more proper for a prosecutor to decide to seek a death sentence in
response to the pressures of racially-t;ased community sentiment. By comparison, the U.S.
Supreme Court recently reversed a death penalty case where e_vidence involved a history by the
prosecutor’s office of possible racial discrimination in jury selection, Miller-el v. Co_ckrelé, 537
U.S. 322 (2003) (Remanding case for full evidentiary hearing).

The introduction of the exiraneous considerations of the race of the decedents and the
sentiments of a racial community into the Solicitor’s decision to seek a death sentence against
Applicant constitute such a fundamental violation of due process as to have given rise to a basic,
systemic error, so tainting the process of justice that prejudic.c need not be shown to require
reversal. See, e.g., Arizona_v. Fulminante, 499 U.S. 279, 309 (1991). Such errors affect “tt]he
entire conduct of the trial from beginning to end” and deprive the defendant of “basic
protections,” without which “ ‘a criminal trial cannot reliably serve its function as a vehicle for
determmatlon of guilt.or innocence.” * Id. at 310 (quoting Rose v. Clark, 478 U.S. 570, 577-78
(1986)). “Errors of this type are so intrinsically harmful as to requxrc automanc reversal .
without regard to the1r effect on the outcome.” Neder v. United States, 527 U.S. 1,7 (1999). Ifa
ctiminal proceeding includes such an error, the resulting punishmen’f “may [not] be regarded as
fundamentally fair.” Rose, 478 U.S. at 577-78.

The United States Supreme Court has paid particular attention to monitoring the improper
intrusion of race into the criminal justice system. See, e.g., Turrer v. Murray, 476 U.S. 28

(1986) (defendants must be able to question jurors on their views about race); Castaneda v.

Partida, 430 U.S. 482 (1977) (grand juries must be assembled in a race neutral manner); Batson .
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v. Kentucky, 476 U.S. 79 (1986) (lawyers may not consider race in jury selection).'

In order to prove that the considefation of race by the pro;ecutor violated Equal
Protection, a litigant must demonstrate that the prosecutor aéted with disériminatory purpose in
- his case. McCleskey, 481 U.S, at 292. Once purposeful discn’minéﬁon has been proven, the
inquiry is over. The United Statés Sﬁpreme Court has explaiﬁed that certain errors so infect the
process that prejudice will be presumed. Arizona v. Fulminante, 499 U.S. 279, 309-10 (1991).
The injection of race into the earliest stages of criminal proceedings is one such instance. See,
e.g., Vasquez v. Hillary, 474 U'S. 254, 263, 264 (1986) (racial discrimination in the selection of
grand jurors). '

Indeed, recently the Court again reiterated that state action is not ameliorated simply by a
change in prosecutors: “...[W]e have held that, once it is shown that a discriminatory intent was
a substantial or moiiva{i;;g factor in an aclion taken by a state actor, the burden shifls to the
party defending the action to show this fz;ctor was not determinative.” Snyder v. Louisx’an;z, .
US._,128S.Ct 1203, 1212, 170 L. Ed. 2d 175, 186 (2008) citing Hunter v, Underwood, 471
U.S. 222, 228 (1985) (emphasis supplied). '

By way of example, in the capitai-PCR case of Kelly v, State (Case No, 99-CP- 42-1 174),
trial counsel strongly suspected tixc prosecutor had sought the death pénalty based on the race of
the victim even though trial counsel bad little evidence to actually presc;nt for the trial court. At
PCR, the PCR Court granted relief on this issuc (along with others), and also admonished trial
counsel for fa;iling to raise the issue of race whatsoever to the trial court. The PCR Order
Granting Relief was affirmed on appeal by denial of certiorari by the s.C. Supreme Court, (Order

of the S.C. Supreme Court, May 24, 2006). Similarly, in defendant Dickerson’s case, the State
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apparently sought the death penalty based upon the race of the victim. 2

Therefore, counsel for the defendant seek the Court to issue an Order barring the State
from seeking the death penalty based upon race.

This Motion is made pursuant to the U.S. Constitution Amend. 5, 6, 8, and 14; S.C.
Constjtution Art. I §§ 3, 14, 15; and other applicable law.

Respectfully submitted, )
b
: ‘%P.TEQ\ @.'74401“/@/ .
Jeffre} R Bloom C. Andrew Carroll, Esq.
Counsel for the Defendant

Counsel for the Defendant
Dated: March 27, 2009

Dated: March 27, 2009

Attorney At Law The Joye Law Firm
1911 Pickens St. 5861 Rivers Avenue
Columbia, S.C. 29201

Tele. # (803) 256-7001

N. Charleston, S.C., 29406
Fax # (803) 256-7002
IPBInom803(@acl.com

Tele. # (843) 554-3100
Fax # (843) 554-6539
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2 The decedent, Gerard Roper, was African-American. The defendant is also African-
. American. '
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Idle hands, more crime?

. Effort to revamp anti-loitering law moves forward

* Published on 08/1 6/06 .

BY TENISHA WALDO
The Post and Gourier :
Nearly a dozen young pecple, many tuggmg at thelr Iow—hanglng pants lingered Tuesday near

a "No Loitering" sign posted by Charleston pollce at Knight's Supermarket on the East Side.
Some periodically sipped from bottles tucked in small paper bags while others puffed, and then
passed, cigarettes.
Bill Davis, 73, fives a couple of blocks down from the store and said sights like those frustrate
him. "My thing is they've got signs posted on buildings, but they don't recognize that," he said.
As a block captain there, Davis said he has suggested several times at neighborhood meetings
that a law be passed to keep susplcious drug dealers and nuisance litterers off the strest,
City Council apparently agrees. Members decided Tuesday night to revamp a former anti-
loitering ordinance to be more effective and better sustain potential court cha!lenges
The council reviewed a draft municipal law that would make it lllegal to loiter in most public and
private residential areas for unlawful purposes. Someone caught in violation could face a fine
and up to 30 days in jall
Although City Council did not vote on the proposed ordinance, Councilman Wendell Giiliard said
he is hopeful it will be met with few challenges.
"The bottom line is we have to do something about this rash of crimes we have in the city," said
Gilliard, who has suggested a curfew for minors.
The revised law stéms from an increase in gun violence citywide. Davis blamed the upsurge on
the growing number of wanderers hanging around street corners and near stores.
He said people in his neighborhood, especially the eldetly, are afrald to take on the loiterers and
often complain to him. They typically avold any confrontation with the young people, he said.
"I'm sure they'd rather go the store right here on the corner for a loaf of bread versus walking to
the Pig," Davis said. "But they're afraid to do that. They'd rather take the long route to Piggly
Wiggly because of the congestion on the corners.”
Charleston already has an antl-loitering clause in effect, but court demsmns have rendered 11
unenforceable, said city corporation courisel Charlton deSaussure Jr.
The revised law would need to follow precedents set by the U.S. Supreme Court in a Chicago
case where the court found the language too broad and vague. DeSaussure said the clty is
modeling the ordinance on a Milwaukee anti-loitering law that requires police to seek an
explanation and proper identification from loiterers, as long as they don't flee upon approach.
"The ordinance would be drafted in a way which would be specific enough to address loitering,
but not so broad as to potentially infringe upon people's constitutional rights,” deSaussure said.
Jeremy Wright, 19, lives on the West Side and said he thinks black males might especially be
targeted if police are given more leeway to stop people.
“They're going to takeadvantage of their badge, too, at the same time," said Wright, who was -
hanging out at the basketball court in Harmon Park on Tuesday afternoon. "If we see them
coming, we're supposed to move. But if we move, then we're giving them a reason to come
bother us.”
Reach Tenisha Waldo at 937-5744
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It just keeps getting worse

Rally aims to stem the violence

Published on 08/08/06
BY NOAH HAGLUND
The Post and Courier/
He's baen shot. He's done time in the penitentiary. Now he owns his own contracting business,
If there was a star of "Stop the Violence, End the Klllings" forum at Burke High Schoot Monday night, it
was Demond McElveen, ) .
Sometimes through tears, the 33-year-old owner of McElveen Home Improvement told of navigating his
life through the treacherous waters of drugs, violence and expulsion from high schaol. .
"l see so many young brothers who are out all night and they ask me, 'Can | work?' *sald McElveen, one
of sevaral panelists. "There are a lot of them who really want an opportunity.”
State Sen. Robert Ford, D-Charleston, promoted the forum as a way to stanch the ongoing violence in
Charleston and North Charleston. In both cities, o
homilcides this year already have eclipsed totals for all of 2005. The majority of the victims and suspects
have been young black males.
Panelists Included a recent College of Charleston graduate, a criminologist, the 100 Black Men of
Charleston chairman and the Crime Stoppers of the Lowcountry chairman.
But it was McElveen who drew a standing ovation with remarks about growing up feeling unwanted,
feeling he had no future prospects, :
*When you're In the streets, It seems that everything is targsted against you," he sald. "Here in
Charleston, young black men, we get treated (ke trash."
" Several audience members and paneifsts urged people to mentor students, to get involved in thelr
children's educations and to return to thelr refigious values. . :
Without action nothing will improve, the crowd nodded In collective agreement.
*You don't Just throw the seeds an the ground and expect a rose to grow,” said audience member Adolph
Meggett, 22. )
The 2001 Burke graduate attends South Carolina State University, where he is a junior majoring in
English education. .
Football was his ticket out, he said, and he had a supportive family. He sald he would fike to return to
Burke to teach
Meggett said schools like Burke aren't as well-equipped as others in the district, leaving Burke students
with less chance for success.
Jerome Heyward, a community activist who helped put on the event, agreed, saying there were few
opportunities, especially for those who don't have college ambitions. He gave this example:
"f'm a student at Burke High and | don't want to go ta college. Who's going to help me? Nobody."
Reach Noah Haglund at
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Senator proposes death penalty for street killings

Published on 09/22/06
BY SCHUYLER KROPF :
The Post and Courler
State Sen. Robert Ford has a plan to cut down on murders in the black communily: Give the shooters the
death penaity.
Gang murders. Drug deals gone bad. Dnve by shootings. Afl should automatically qualify for a seat on
death row, he said.
As long as trigger-happy criminals know they can Kill in turf wars and not be subjécted to execution by the
state, there's no reason for them to stop the gunfire, Ford, D-Charleston, sald Thursday.
"It's a message we could send to these thugs who feel compelied fo kill other people,” Ford sald.
Ford's comments came after the state Senate's newly formed Criminal Justice System Task Force met for
more than six hours Wednesday in Columbia.
The Senate panel has formed at a time, of surging gun violence In the Charleston area, as hoth
Charleston and North Charleston have eclipsed their homicide totals for all of 2005. Each city had 11
slayings last year. Charleston has reported 16 so far this year, while North Charleston has recorded 17
killings
A total of seven people have been slain in Charleston and Serkeley countles since the first week of
September.
Under state law, prosecutors can seek the death penally in a homicide only when there are aggravaﬂng
circumstances: The crime must have been committed during a rape, an armed ropbery or a kidnapping.

- Ford said he is personally opposed to capxtal punishment, but that because it is a sentencing option, its
use should be expanded to combat street crime. Although whites would be included in any changes, Ford
contends such a measure would be especially effective in the black community.

“It should go on the table, and solicitors should de everything in their power to seek the death penalty,” he
said,

Ninth Clreuit Solicitor Ralph Hoisington of Charleston did not attend the meeting because he wasn't
invited, he said. Reached Thursday, Holsington said many of the street crimes Ford is talking about may
already quallfy for the death penalty, dependmg on circumstances.

He said also that expanding the scope of crimes that qualify won't necessarily mean more convicted
killers will be put to death. Death penalty juries "are very cautious," he said, usually reserving death for
"the worst of the worst."

The dominant sentencing option in murder cases In South Carolina Is 30 years to life without the
possibility of parole, he sald.

Last month, Holsington filed death penalty papers in the case of W:Iham Olwer Dicketson Jr., who I8
accused of kidnapping, torturing and murdering Gerard Roper inside a James Istand apartment in March. .
The defendant is black, as was the victim. It is the county's first death pendlly case since 2002.

The Senate panel was assembled by Senate President Pro Tem Glenn McConnell, R-Charleston, to
examine everything from law enforcement and cours, fo prisons and probation, before presentmg
recommendations to the Judiciary Committee in time for the 2007 Statehouse session.

Reach Schuyler Kropf at 937-5551
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