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STATEMENT OF ISSUES ON APPEAL

1. DID THE TRIAL COURT ERR IN FAILING TO FIND THAT THE
TIMLINESS OF INTEREST PAYMENTS MADE BY APPELLANT
( DEFENDANT ) OSTENDORFF WAS AN ISSUE OF FACT , AND

NOT LAW ?

2. DID THE TRIAL COURT ERR IN FAILING TO FIND THAT THE COST
TO COMPLETE THE HOUSE WAS AN ISSUE OF FACT , AND NOT

LAW ?

3. DID THE TRIAL COURT ERR IN FAILING TO FIND THAT THERE WAS A

GENUINE ISSUE OF MATERIAL FACT ?

4. DID THE TRIAL COURT ERR IN GRANTING A SUMMARY JUDGMENT

IN FAYOR OF THE PLAINTIFF WHO HAD REFUSED TO PROVIDE

DISCOVERY ?

S . DID THE TRIAL COURT ERR IN FINDING THE INDEBTEDNESS OF

DEFENDANT OSTENDORFF TO PLAINTIFF SUNTRUST ?

6. DID THE TRIAL COURT ERR IN ORDERING PERMISSION FOR THE

PLAINTIFF SUNTRUST TO PROCEED WITH FORECLOSURE ?

1



STATEMENT OF CASE
On December 9, 2007 SunTrust Mortgage brought a foreclosure suit against Mark
Ostendorff on a construction rehab loan. Ostendorff had been living in the house at the
the time the loan was originated and was making substantial improvements at the time

when the foreclosure action started. Date of commencement of action was November

30, 2007.
Nature of action or matter: Foreclosure by SunTrust Mortgage ,Inc.

Nature of the defense : Defendant Ostendorff denied any indebtedness and filed a

compulsory counterclaim.

Action of Court: Summary Judgment in favor of SunTrust to dismiss Ostendorff’s

counterclaim under reason of no genuine issue of material fact.

Date of trial: December 10, 2009

Mode of trial: Ostendorff’s counterclaim was in Common Pleas with jury trial.

Summary Judgment on Ostendorff’s was by Special Circuit Court judge (Master-In-

Equity ).
The amount of appeal: Ostendorff’s counterclaim was for $1, 125,000.00

The date and nature of order or decision appealed from: December 18,2009.
Received written notice on January 15, 2010
Judgment appealed from: Special Circuit Court (Master-In-Equity) on order from motion

for summary judgment.



Date of service of notice of appeal: January 18,2010.



ARGUMENTS

1. BECAUSE APPELLANT (DEFENDANT ) OSTENDORFF DID MAKE INTEREST
PAYMENTS WITHIN THE REQUIREMENTS OF THE MORTGAGE AND NOTE
(CONSTRUCTION LOAN AGREEMENT ), THIS ISSUE IS ONE OF FACT AND
NOT LAW.

Mortgage

aragraph 22 (in bold t) states : .. Lender shall give notice to Borrower
R.p 14/, ll:(uo 3311) &

prior to acceleration following Borrower’s breach of any covenant or agreement...The
notice shall specify: (a) the default...”

Ostendorff never received any such notice that he was in was in breach for untimely
payments. Ostendorff did not receive any verbal notice of breach. Ostendorff talked
with Mike “ Mikey” Watts ( SunTrust loan originator) on a two to three week basis

( é&stg.nld(‘)“~ As,:2>r:u’ilafﬁd3v1t, pg 2) and never was ever informed of any breach or

problem. Ostendorff contacted Mike Watts ((Qste?dzrt}’ 3%“7 aiﬁdavxt, pg 2) around

December 2006 for help in getting construction draws after being denied a draw by
Steve Burmeister ( SunTrust construction administrator).Mike Watts did not inform

Ostendorff of any breach. Steve Burmeister ( O?ste dor Agt (first), pg 2)

VE&S

never gave a reason for discontinuing the draws nor any notice of breach.

' Construction Loan Agreement

Ezara.%ra h 16 states... < The following acts by Borrower
P, vy %,47 Sl- 603

shall be events of default under the terms of this Agreement ...(g) failure to pay any

4



... interest payments, (h)...” . There is no reference requiring the interest payments

be paid by a specific date of the month. Ostendorff had paid the monthly interest

payments within each month when due (Susan Walker’s affidavit pg 4) prior to being cut
(RP. 57, hnes -12)

off by SunTrust.

No where in either the Mortgage or The Construction Loan Agreement that borrower

is in breach by not making an interest payment by a certain day of the month.

Ambiguity

The day that the interest payment must be paid in which npot to be in breach is
ambiguous. Only an unambiguous contract is one of law and thus decided by a
lone judge. This contract is ambiguous and thus one of fact. It should be heard

by the triers of fact, a jury.

West’s South Carolina Digest 2d , Contracts — 143(2). Existence of ambiguity.
D.S.C. 2002. Under South Carolina law, an “ambiguous contract” is one
capable of being understood in more ways than one, or obscure in meaning
through indefiniteness of expression.
Richland-Lexington Airport Dist.v. American Airlines, Inc.,
306 F.Supp.2d 548, affirmed 61 Fed.Appx. 67.
S. C. App. 2004. A contract is “ambiguous” when it is capable of more

than one meaning or when its meaning is unclear.

Ellie, Inc. v. Miccichi, 94 S.E.2d 485, 358 S.C. 78, rehearing denied.

S.C. App. 1997. Contract is “ambiguous” when terms on their face , or are

—
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reasonably susceptible of more than one interpretation when viewed objectively
by reasonably intelligent person who has examined context of entire integrated
agreement and who is cognizant of customs , practices, usages , and terminology
as generally understood in particular trade or business.

Hawkins v. Greenwood Development Corp., 493 S.E. 2d 875,

328 S.C. 5885, rehearing denied , and certiorari denied.

Bkrtcy. D. S.C. 2004. A contract is “ ambiguous” under South Carolina
law when it is capable of more than one meaning when viewed objectively by a
reasonably intelligent person who has examined the context of the entire integrated
agreement and who is cognizant of the customs, practices, usages and terminology
as generally understood in the particular trade or business.---

In re Georgetown Steel Co., LLC, 318 B.R. 313.

S.C. App.200 . A contract is ambiguous when it is capable of more than

one meaning or when its meaning is unclear.

Lacke v. Lacke., 608 S.E.2d 147,362 S.C. 302, certiorari dismissed.

Intent

If SunTrust intended to have the monthly interest payments by a certain day of the
month, then SunTrust could have easily done so on the Mortgage and the Construction
Loan Agreement ( i.e. “ if you do not make the monthly interest payment by day (x)

of each month, you are in breach and will not receive anymore construction draws”).

A



Obviously , it was to the advantage of SunTrust for a construction loan to be completed.
Thus, reasonable flexibility is understood for a cash flow that will support any

construction project.

SunTrust made two months’ interest payments for Ostendorff on 3/15/07 .

( Ostendorff’s affidavit 515‘) pg. 3, item 10. and Susan Walker’s affidavit
CKep, U1}, hives 31

]@. 4 , item 14 ). The two months’ payments came out of the balance remaining

PS5, )weE13
out of the original loan amount. Had it been the intent of the Mortgage and
Construction Loan Agreement for Ostendorff to be in breach by not paying
interest payments by a specific day each month, then SunTrust would not
have made the payments for Ostendorff. They were acting in their best

interest to keep any chances of getting the house built without having

to give Ostendorff anymore draws.

Had SunTrust considered Ostendorff in breach for late interest payments,

they would not have waited one and a half years to bring forth the foreclosure

suit. This is illustrated by SunTrust sending Ostendorff an “Acceleration Letter”
on approximately October 8 , 2007, shortly after the 90 day period when Ostendorff
stopped making monthly interest payments.( Brian Tatum’s affidavit pg 2, item4 ).

(R.2.52, linvzs 10 ~14
The two best individuals who understood the intent of the agreement are:
SunTrust — Mike “Mikey” Watts

Mark Ostendorff , Defendant and Appellant

]



because these are the two main individuals who negotiated and carried
out the origination of this contract.
SunTrust’s attorney has refused to provide an address or telephone number
for Mike Watts even though requested through discovery.

No affidavit has been provided by Mike Watts.

The Trial Court never asked any questions from Ostendorff or of
SunTrust of the intent of the Mortgage , Construction Loan Agreement,
or any ancillary agreements. This Trial Court is not a place of
opportunity to explain one’s position or facts unless specificly

asked. Numerous facts regarding the intention of this loan still

bave not been heard. Ostendorff’s affidavits do not include

the interest payment date issue, as it had never been raised before

until the motion hearing.

Wests’ South Carolina Digest 2d, Contracts -147 (1)

S.C. App. 1995 . Cardinal rule of contracts interpretation is to

ascertain and give effect to intention of parties.

Friarsgate, Inc. v. First Federal Sav. And Loan Ass’n of South

Carolina, 454 S.E.2d 901, 317 S.C. 452, rehearing denied

and certiorari denied.



S.C. App. 2004. In construing a contract, the primary objective
is to ascertain and give effect to the intention of parties.

Ellie, Inc. v. Miccichi, 94 S.E.2d 485,3 8 S.C. 78,

rehearing denied.

S.C. App. 1989. Once contract is before court for interpretation,
main concern is to give effect to intention of parties by determing
situation of parties , as well as their purposes, at time contract was
entered.

Columbia East Associates v. Bi-Lo, Inc.,

386 S.E. 2d 259,299 S.C. 515"

Surprise Issue

SunTrust has never brought up the issue of Ostendorff making untilfnely interest
payments. This issue is a surprise issue. It is not in Suntrust’s pleadings, nor is it in
Susan Walker’s affidavit. The first time it was ever brought up was at the hearing

(Transcript pg 6 , lines 21- 25 lines 1-8 ).
(R.9, 27, Bm 21-251R23,lwo 1-8)

The issue all along in SunTrust’s pleadings and Susan Walker’s aﬂibavit was that
Ostendorff quit paying interest payments in July 2007, not late in paying interest

payments May 2006 through 2006 (Transcript pg 9 , lines 6-12).(R.p. 23, o 6-/ l)

pg S 5 jtem 17, tcs“ThatonAugustZl 2007,
(R / lives /"3

SunTrust advised the Defendant that the final construction draw could not be

1 | |

In Susan Walker’s affidavit



disbursed and the construction loan made permanent until Defendant’s
payments were current.”

Ostendorff’s payments had been current for 7 months since the last draw.

Ostendorff had explained to each of SunTrust’s three subsequent attorneys that
SunTrust had breached by stopping construction draws. Each attorney insisted
the reason for stopping construction draws was because Ostendorff stopped
making interest payments altogether. SunTrust’s attorney Brian Tatum’s

NS 14
paragraph states “...the Defendant has failed to provide proof that thc('e loan

Brief In Support Of Plaintiff ‘s Motion Fog&l{'n%?ryﬂudgment) pg 2‘ , top
re /

was current when SunTrust stopped disbursements of the constructioﬁ draws...”

A change in the story occurred only after SunTrust’s attorney reahzed , after
reviewing Susan Walker’s affidavit , that SunTrust had stopped the construction
draws approximately 7 months before Ostendorff stopped making an’y more

interest payments.

Ostendorff was current for 7 months after the construction draws stopped.

That change in the story was never uttered or written until during the; motion hearing.

Rule 8 (a) SCRCP . This Rule requires the litigant to plead the ultimbte facts that will
be proved at trial. “Ultimate facts” have been defined as “ such facts; as form the basis
for the legal conclusions necessary for the pleader to prevail.” ( H. Liightsey I &

J. Flanagan , South Carolina Civil Procedure 106 ( 2" ed. 1985). |

| O



Had Ostendorff had the opportunity to be prepared for this position by;SunTrust

of untimely payments, then Ostendorff could have time to recollect the discussions
with Mike Watts just days after the loan origination ( closing ). Those Liiscussions
included required payment dates and Credit Bureau reporting . Those c?liscussions

were quickly discussed 3 'z years ago before the hearing.

As it stands, since Ostendorff did not bring up these issues in the heax‘ring, Ostendorft is

barred from bringing up these discussions for argument in this appeal

Acquiescence

SunTrust accepted interest payments at different days during each month; (Susan

Walker’s affidavit pg 4), item 14 ) and continued to make draws with no objections
(RPSTIwD 1~/ |

To anything on Ostendorff’s performance in carrying out his contract o‘t;ﬂigations

( transcript pg 19, entire page and pg 20, lines 1-14).
(R p.35, Ine3/~25; 2.36, livis |-14)

| |



2. BECAUSE THERE WAS ENOUGH MONEY REMAINING IN THE LOAN
BALANCE TO COMPLETE THE HOUSE , THIS ISSUE IS ONE OF FACT

AND NOT LAW.

Construction Loan Agreement

Cai{af' )464 l::vléengeor inay 5equest a breakdown of the construction costs at anytime
prior to or during the construction penod. If it appears that the construction gosts will
exceed the net amount available under the Note, Lender may require the Bo:rrower to
deposit with Bank sufficient to cover the deficiency. In the event Lender exl:Sends any
funds in excess of the funds held and / or the net loan proceeds , they shall l;e
considered as futures advances and shall be secured by the lien of the Secur;ity

Instrument.”

No where else in the Construction Loan Agreement or Mortgage is the issu;é of not

enough money in the loan balance to complete construction.

SunTrust never questioned Ostendorff on remaining costs to complete the c;:onstruction.

( Transcript pg 23 , lines 8-9) (R.p. 39, v 8-‘!)

Mortgage

g h 22 (in bold r)nt ) states “ Lender shall give notice to Borrower pﬁor to
R ' lived 2 !

accelera.non following Borrower’s breach of any covenant or agreement ...The

notice shall specify: (a) the defauit...”

| Z



Ostendorff never received any such notice that he was in breach for not enough
money remaining to complete the house. Ostendorff did not receive verbal notice
of breach . Ostendorff talked with Mike Watts on a two to three week basis

( (%?tg'm}?a_ff’ ?’2"‘1 afﬁdavity pg 2 ) and never was informed of any breach or

ves /]-lS
problem. Ostendorff contacted Mike Watts (OstendorfT ‘s 2" affidavit , pg 2
8’?3 W, s> =7 pe2)
around December 2006 for help in getting construction draws after being deni9'd
a draw by Steve Burmeister . Mike Watts never informed Ostendorff of any breach.
Steve Burmeister (Ostendorff’s affidavit fﬁrst) » Pg 2 ) never gave a reason for
(Rp 110, ves 849
discontinming the draws nor any notice of breach.

Ambiguity

The amount of money remaining in the loan balance to complete the construcyi:ion
in which not to be in breach is ambiguous. Only an unambiguous contract is one of
law and thus decided by a lone judge. This contract is ambiguous and thus one of

fact. It should be heard by the triers of fact, a jury.

West’s South Carolina digest 2", Contracts- 143(2). Existence of ambiguity. |
D.S.C. 2002. Under South Carolina law , an “ambiguous contract” is one
capable of being understood in more ways than one, or obscure in meaning through

indefiniteness of expression.

Richland — Lexington Airport Dist. v. American Airlines, Inc.,

306 F. Supp. 2d 548, affirmed 61 Fed. Appx.67

S. C. 2004. A contract is “ambiguous” when it is capable of more than|one

| 5



meaning or when its meaning is unclear.

Ellie, Inc.. v. Miccichi, 594 S.E.2d 483, 358 S.C.78,

S.C. App. 1997. Contract is “ambiguous” when terms on their face, or are,
reasonably susceptible of more than one interpretation when viewed obj wﬁve{y
by reasonably intelligent person who has examined context of entire integrated
agreement and who is cognizant of customs, practices, usages, and terminology

as generally understood in particular trade or business.

Hawkins v. Greenwood Development Corp.,

493 S.E. 2d 875, 328 S.C. 585.

S.C. App. 200 . A contract is ambiguous when it is capable of more tﬁm
|
one meaning or when its meaning is unclear.

Lacke v. Lacke

608 S.E.2d 147,362 S.C. S.C.302 *’

Intent {

SunTrust could have easily put in the Construction Loan Agreement “if Boﬁower
cannot complete the construction within the remaining loan balance then you are
in breach and will not receive any more construction draws”. It did not do so and

did not consider Ostendorff in breach.

Obviously, it was to SunTrust’s advantage for a construction project to be ccl)mpleted

4 }



Cost overruns are common in the construction industry and no one has control
|

of commodity prices over a year’s length.

Had SunTrust considered Ostendorff in breach of not enough money in the loaxlll
balance, they would not have waited one gnd a half yearé to bring forth the fore:closure
suit. This is illustrated by SunTrust sending Ostendorff an “Acceleration Lettel:;” on
approximately October 8, 2007, shortly after the 90 day period when Ostendorl‘ﬁ’

stopped making monthly interest payments.( Brian Tatum’s affidavit pg 2, 1tem 4).
Rp 52, lws 10-14) |

The two best individuals who understood the intent of the agreement are: [
Suntrust- Mike Watts \

Mark Ostendorff- Appellant and Defendant ;

because these are the two main individuals who negotiated and carried out the'

origination of this contract. %

SunTrust’s attormey has refused to provide an address or telephone number fo:r

Mike Watts even though requested through discovery. i

No affidavit has been provided by Mike Watts.

The Trial Court never asked any from Ostendorft or of Suntrust of the intent {()f the
Mortgage, Construction Loan Agreement, or any ancillary agreements. This ’TI'nal
Court is not a place of opportunity to explain one’s position or facts unless s1l|)eciﬁc1y
asked. Numerous facts regarding the intention of this loan still have not beerlll heard.
Ostendorff’s affidavits , nor Susan Walker’s affidavit, or any of Suntrust’ s Eittorney

mention anything about the total cost of construction within the loan balance.

|5 |
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Only did the Trial Court bring up the issue.

West’s South Carolina Digest 2d , Contracts -147 (1)
S.C. App. 1995 Cardinal rule of contracts interpretation is to

ascertain and give effect to intention of parties.

Friarsgate . Inc. v. First Federal Sav. And Loan Ass’n of South Carolina

454 S.E.2d 901,317 S.C. 452. i

S.C. App. 2004 . In construing a contract , the primary objective is to alliscertam

ascertain and give effect to the intention of parties .

Ellie, Inc. v. Miccichi i

394 S.E.2d 485, 358, $.C.78

|

S.C. App. 1989 . Once contract is before court for interpretation, mzu;n concern
is give effect to intention of parties by determing situation of parties, as well a;s their
purposes , at the time contract was entered. |

Columbia East Associates v. Bi-Lo , Inc.,

386 S.E.259,299 S.C. 515. |

Surprise Issue

The Trial Court is the one who brought up this issue.

SunTrust never brought it up in the hearing or even commented on it. !

Ostendorff had mentioned in his affidavit (1%') on item 13 that SunTnﬁst
(Rp. N2, I I+2

I |



could easily make $200,000.00 if they foreclosed and finished the construction

themselves and sold it. This was just an illustration for item 4 pg five in Ostendorff’s
(Re 108, hwo 647
Opposition to Plaintiff’s Motion for Summary Judgment.

The issue all along in SunTrust’s pleadings and Susan Walker’s affidavit (® )’; 54—5?)
was that Ostendorff quit making interest payments in July 2007, not that there

was not enough money in the loan balance to complete construction.

Ostendorff had explained to each of SunTrust’s three subsequent attorneys
That SunTrust had breached by stopping construction draws . Each attorney |

insisted the reason for stopping construction draws was because Ostendorff |
|

stopped making interest payments altogether. SunTrust’s attorney Brian |

Tatum’s Brief In Support Of plaintiff’s Motion For S, Judgment pg 2
( R P:alz'% lwvss |-4-) |

states “ ... the Defendant has failed to provide proof that the loan was currel:lt

when SunTrust stopped disbursements of the construction draws ...”. ,

No where was any issue of not enough money in the loan balance to comple’%e

the construction.

Rule 8 (a) SCRCP. This Rule requires the litigant to plead the ultimate fac’£s¢l

that will be proved at trial . “ Ultimate facts” have been defined as “such fat::ts
as form the basis for the legal conclusions necessary for the pleader to |
prevail.” ( H.Lightsy, Jr. & J. Flanagan, South Carolina Civil Procedure
106 (2™ ed. 1985). |
Had Ostendorff had the opportunity to be prepared for this position by |
|

|7 |
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The Court (and not SunTrust), then Ostendorff could have time to recollect
more from the frequent discussions with Mike Watts that occurred before
the loan origination and lasted 6 months into the loan. Those discussions

were 3 to 3 %2 years ago before the hearing.

As it stands now , since OstendorfY did not bring up these discussions with Mike
Watts in the hearing, Ostendorff is barred from bringing up these discussions for

argument in this appeal.

Trial Court’s misunderstanding of facts at Motion Hearing

Costs to complete- The Court in its findings of fact stated on Tﬁnp itten lme 2

lirz 20<21
that “ Defendant admitted at the hearing that he owed suppliers and subcontrqctors
for work performed on the house, and estimated that it would $350,000 to confaplete
the house.”

This was the amount Ostendorff thought SunTrust could finish the house anc} sell it,

not the amount Ostendorff would need to complete it g t pg 20, lines 21 -24).
/ma 2/-2.4
Ostendorff thought he needed $4, 000 cash (a construction draw) to complcte (Transcript

Pg 17 Jlines 24-25, pg 18 lines 1-4).(R, p- 33, lwo 2425, £ 3% /n;fo /'4)

Subcontractors- In the Courts above statement- Ostendorff did not owe any subcontrators
as Ostendorff did not use any subcontractors. Nor is the word “subconﬂ-actoji"’ in any of

Ostendorff’s writien papers. Nor is the word “subcontractor” ever mentione::d in the

|8 1‘

hearing.



Ostendorff’s need to sell the house- Ostendorff did plan on selling the house at
a later date in order to build his next house. Ostendorff did not need to sell the
house to pay creditors , credit cards, suppliers (if any still owed).(Transcript

pg2l,lines24and 25, pg22 lines 1-2). (R, p. 37, lnws 24+25; £33 b r2)

Cash out refinance- Ostendorff and Mike Watts intended all along for Ostendorff
to do a cash out refinance loan with Suntrust once the house was completed. This
was intended to to pay my short term creditors ( all were known by Suntrust and attached

to the loan appli¢ation) and any suppliers( if still owed). (Transcript pg 21 , lines 10- 23).
(Rp 152~155 (Rp-37, lnes /o-ZTIB

Thus Ostendorff did not need to sell the house.
All houses are eventually sold due to death, moving, etc.

|
Indebtedness of Ostendorff to SunTrust- Ostendorff did not fail to refute the amount

!
owed to SunTrust because The Court did not ask anything regarding the amm#mt owed.
The question by The Court was regarding the interest payments and dates tha’t Ostendorft
made to SunTrust. This was in regards to Susan er’s vit h 14.

& f. 5%, 9/~o 7~pzoi apl

(Transcript pg 16, lines 1§ —25).0ne cannot refute what one is not asked. |
(R p. .32/ Iws 19-25 ‘

Remai'm'ng loan balance- The Court stated there was less than $7, 000 loan llﬁalance
: |
however, in Susan Walker’s affidavit, the available money at last draw was § 11,200.

(balanée statement dated 12-1.5-2006).

The above misunderstandings show that the motion hearing did not flush out facts
|

that can give a basis to any conclusion that there was an absence of material' fact.

[



3. BECAUSE SUNTRUST DID NOT SHOW THE ABSENCE OF A GENUIN;E

ISSUE OF MATERIAL FACT , SUMMARY JUDGMENT SHOULD HAV;E
t

BEEN DENIED.

The U. S. Supreme Court has stated a dispute is genuine “if the evidence is |such
that a reasonable jury could return a verdict for the nonmoving party.”

Anderson v. Liberty Lobby, Inc.,

l
477 US. 242, 251, 106 S.Ct. 2505, 2511, 91 L. Ed. 2d . 202 (1986).

Arguments 1 and 2 showed that the issue is genuine . ‘!

|
The U. S. Supreme Court cautioned that summary judgment not become a tlrial by
affidavit and that “[c] redibility determinations, the weighing of evidence , and the
drawing of legitimate inferences from the facts are jury ﬁmctioné , not those of a

judge...The evidence of the non-movant is to be believed , and all justiﬁablle

inferences are to be drawn in his favor.”

?
Anderson v. Liberty Lobby , Inc., ;

- I
477U.S. 242,255,106 S.Ct.2505,2513,91 L. Ed. 2d 202 (1986).

SunTrust’s affidavits did not even support their claim. Ostendorff provide(!l evidence

that should be heard by a jury. |

Rule 6(c) .... “that there is no genuine issue as to any material fact the n’lloving

party is entitled to a judgment as a matter of law.”

SunTrust did not show an absence or material fact and thus summary judgment

should not have been granted.

70 |



In general, if pleadings and evidentiary matter in support of summary judgmen’g1

do not establish the absence of a genuine issue of material fact, summary judgment

must be denied, even if no opposing evidentiary matter is presented.

5

|

Baird v. Charleston County f|
|

333S.C.519,511, S.E. 2d 69 (1999)



4. BECAUSE THE PLAINTIFF REFUSED TO PROVIDE DISCOVERY,

SUMMARY JUDGMENT SHOULD NOT BEEN GRANTED

Ostendorff informed The Court that SunTrust had been refused discovery

(Transcript pg 24, lines 10- 13)(R, p 490, /va /0~)3)

There was a pending motion to compel filed by Ostendorff on December 9, 2009,

for discovery requests from 4/ 15/09. (R, p. 156 + (5 7)

Only admissions were received and an interrogatory was answered by the
attorney , and not the Plaintiff. The Plaintiff stonewalled by claiming trade

secrets and attorney-client privledges.

27



5. BECAUSE THE CASE WAS IN COMMON PLEAS, MASTER-IN-EQUITY

DID NOT HAVE JURISDICTION TO DETERMINE INDEBTEDNESS.

The Master —In — Equity hears motions on jury trials. The Common Pleas had not
sent an Order of Reference to Master-In — Equity.

The motion for summary was granted by the Master-In- Equity.

6. BECAUSE THE CASE WAS IN COMMON PLEAS , MASTER-IN-EQUITY
DID NOT HAVE JURISDICTION FOR CASE TO PROCEED INTO

FORECLOSURE.

The Master-In- Equity hears motions on jury trials. Common Pleas had not
sent an Order of Reference.

The motion for summary judgment was granted by the Master-In-Equity.

w,



CONCLUSION

For the reasons stated , this Court should reverse the judgment of the Circuit Court.

Respectively submitte
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