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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) C.A. No. 2014-CP-23-0129

COUNTY OF GREENVILLE )
)

Travell Levone Hill, ) =3 -

S.C.D.C. No. 340055, ) I e

' ) & =i

Applicant, ) = = S .

) SUPPLEMENTAL ORDER «» = = i

V. ) O = 7

) 3 f—; m ;_9

. = 8 s |

State of South Carolina, ; ENTERED COMPUTER o~ 2 3

s [t

Respondent. g o »° o

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed January 9, 2014. A PCR hearing was held on February 18, 2015 at the Greenville
County Courthouse. The Applicant was present and represented by C. Rauch Wise, Esquire.
Karen C. Ratigan, Esquire of the South Carolina Office of the Attorney General represented the
Respondent. By order filed March 19, 2015, th‘is Court granted reiief on a single issue. This
supplemental order is to address the remaining issues that were raised at the PCR hearing.

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greénville County Clerk of Court. The Applicant was indicted
at the October 2008 term of the Greenville County Grand Jury for trafficking cocaine (208-GS-
23-6996). He was represented By Christopher T. Posey, Esquire.

| After the State brought the case to trial, the Applicant was found guilty. On March 31,
2010, the Honorable G. Edward Welmaker sentenced the Applicant to 27 years imprisonment.
A notice of appeal was filed at the South Carolina Court of Appeals. Kathrine H.

Hudgins, Esquire of the South Carolina Commission on Indigent Defense, Division of Appellate
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Defense perfected the appeal. The Court of Appeals affirmed the Applicant’s conviction and

sentence. State v. Hill, Op. No. 2013-UP-198 (S.C. Ct. App. filed May 15, 2013). The
Remittitur was sent on June 4, 2013. |
ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:
. -1. - - Ineffective assistance of trial counsel:

a. Failed to properly preserve for review the issue concerning
whether the search of the automobile the Applicant was driving
was legal.

b. Failed to object to “charge on the facts given by the trial judge.”

C. Not effective in “cross examining Trya [sic] Rogers as to the
potential -sentence she was facing concenring [sic] her pending
drug charges.”

d. Not effective in “investigating the case and obtaining the cell

phone erecords [sic] of Tyra Rogers.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presenfed at the PCR hcari.ng. This Court has further had the
opportunity to observe each witness and closeiy pass upon their credibility. This Court has
weighed che testimony accordingly. Set forth below are the relevant findings of fact and
conclusions of law as required by S.C. Code Ann. § 17-27-80 (2@3).

Ineffective Assistance of Couﬁsel

The Applicant alleges he feceived ineffecti?e assistance of counsel. In a PCR action,
“[t]hé burden of proof is on the applicant to prove his allegations by a preponderance of the
evidence.” Frésier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR as a result of ineffective assistance of counsel, he
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must show both: (1) that his counsel failed to render reasonably effective assistance under
prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Porter v.

State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant
must show “there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Cherry v. State, 300 S.C. 115, 117-18, 386
S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997) (citing Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052).

This Court finds the Applicant failed to meet his burden of proving trial counsel did not
object to an alleged éharge on the facts. The Applicant stated trial counsel should have objected
when the trial judge stated the jury could draw an inference in this case because he controlled the
. car., Triai counsel testified he did not see a problem with the trial judge’s jury charges on actual
or constructive possession. This Court has examined the jury charges for actual and constructive
possession. (Trial transcript, pp.166-67). This Court finds the charges contain proper statements

of law and, as such, trial counsel was not deficient in not making an objection. See Butler v.

State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (finding the applicant bears the burden of
proving the allegations in their PCR application).

| This Court finds the Applicant failed to meet his burden of proving trial counsel .did not

effectively cross-examine Tyra Rogers. The Applicant stated trial counsel should have

questioned Rogers about her pending charge and potential sentence she faced. The Apﬁlicant

stated Rogers testified at his trial that she did not have a plea agreement with the State but that

she ultimately pled guilty to possession. Trial counsel testified both the State and Rogers denied
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there was a plea deal in place at the time of trial. Trial counsel testified he did not cross-examine
Rogers about her potential ‘sentence because this particular trial judge frowned upon this
question. Trial counsel testified he was not surprised to later learn that Rogers pled guilty to
possession. Initially, this Court finds credible trial counsel’s testimony that the State denied
there were any agreements in place with Rogers for her.testimony. This Court notes trial counsel
questioned Rogers about her pending charges. (Trial transcript, pp.117-19). This Court notes
trial counsel -also questioned Rogers ‘about whethef 'she had aily agreement with the State in
exchange for her testimony and she said She did not. (Trial transcript, pp.117-19). Trial
counsel’s belief at the time of trial was that Rogers did not have an agreement with the State.
This Court finds the Applicant has failed to meet his burden of proving any agreement with the
State was in place when Rogers testified. The mere fact that she later pled guilty to a lesser
charge does no‘t satisfy the Applicant’s burden. Trial counsel is not expected to be clairvoyant.
See Strickland v. Washington, 466 U.S. at 690, 104 S. Ct. at 2066 (“[A]a court deciding an
actual ineffectiveness claim must judge the reasonableness of counsel’s challenged conduct on
the facts of the particular case, viewed as of the time of counsel’s-conduct.”).!

This Court finds the Applicant failed to meet his burden of proving trial counsel did not
obtain Rogers’ cell phone records. The Applicant stated tnal counsel should have obtained these -

records prior to trial because they are nbw unavailable. This Court finds the Applicant failed to

' This Court further finds trial counsel made a strategic decision not to ask Rogers about the potential
sentence she faced. Trial counsel testified he was familiar with State v. Mizzell, 349 S.C. 326, 563 S.E.2d
315 (2002), but that this particular trial judge did not like this line of questioning. Trial counsel testified
this was'a “know your judge” issue with this judge that he had seen before and opted not to question
Rogers on the subject. This Court finds this was a valid strategic decision. See Roseboro v, State, 317 S.C.
292, 294, 454 S.E.2d 312, 313 (1995) (finding where trial counsel articulates a valid reason for employing a certain
strategy, such conduct should not be deemed ineffective assistance of counsel). Regardless, this Court also finds
the Applicant failed to demonstrate any resulting prejudjce. l'x'
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meet his burden of proving trial counsel failed to properly investigate the case and obtain
Rogers’ éell phone records. The Applicant has failed to articulate why these records were
important for his defense and how he was prejudiced by the lack of said records. See Skeen v.
State, 325 S.C. 210, 481 S.E.2d 129 (1997) (holding applicant not entitled to relief where no
evidence presented at PCR hearing to show how additional preparation would have had any
possible effect on the result at trial).

As to these issues, this Court finds the Applicant failed to prove the first prong of the
Strickland test — that trial counsel failed to render reasonably effective assisténce under
prevaifing professional norms. The Applicant failed to present specific and compelling evidence
that trial counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by trial counsel’s perfc;rmance. This Court concludes the Applicant has not met
his burden of proving counsel failed to render reasonably effective assistance on these issues.

Sece Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument; or evidence at the hearing regarding-such -allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegat.ions.

CONCLUSION

This Order serves to rule upon issues not addressed in this Court’s original order. Those

issues are all denied and dismissed. The ruling in the original order, however, is still in effect.

8

This Court advises the parties that a notice oi 2 tent to appeal must be filed within thirty (30)



days from the receipt of this Order. See Rules 203, 206, 243, SCACR.

/ot Tome
AND IT IS SO ORDERED this day of < Ui 2015.

Daniel D. Hall

Presiding Judge
Thirteenth Judicial Circuit
y@ s L , South Carolina.
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State: of South: Carolina;

HEWISHIUIIA "8 1Aavd

BETI

Respandent.

)
)
)
v. ) ORDER
)
)
) ENTERED COMPUTER
)

This:matter comeés:before the Court by way: of-an Application for Post-Conviction
Relief filed January.9, 2014. The Respondent made its. Réturn.on or about May 28, 2014,
An evidentiary heating inito the matter was -heard by: the undersigned :on: Fébruary 18,
2015, atthe-Greenville County Gourthouse:in Greenville; South:Carolina; C. Rauch Wise,
ESquire; represented the Applicant: Karen C, Ratigan;,. Esquire, of the South Carglina.
Attorriey: General's Office, represented the Respondent,

Atthe hearing, the Applicant testified on his own betiif, Also testifying was witness
Christopher T. Pbs‘ey;lEﬁsqwire‘: This Court also had before it a.copy ofthe transcript.of the:
Applicant’s. uilty plea, both parties' briefs to the Court-of Appeals, the records of the.
Greenvillé: County Clerk of Court, and:the: Applicant's: records from the-South Carolina
Department of Corrections;

PROCEDURAL HISTORY

The'Applicantis presently confiried in the South Carolina Départmenit of Corrections

pursuantito orders of comnmititient:of the Greenville Courity Glerk of Court, The Applicarit

was:indicted:at the-O¢tober 2008:term of the Gréem’{'iuez‘County‘ Grand Jury for Trafficking:
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Cocaine (2008-GS-23-06996). Christopher T. Posey, Esquire, represented him at trial. On
March 30, 2010, Hill proceeded to jury trial before the Honorable G. Edward Welmaker
The jury returned a verdict of guilty and Judge Weimaker sentenced Hili to confmement for
a period of twenty-seven (27) years for Trafficking Cocaine.

A timely Notice of Intent to Appeal was filed on April 8, 2008, and an appeal was
perfected. ‘A brief was filed on tﬁe Applicant's behalf pursuant to Anders v. Cahfomla 386
U.S. 738 (1 967) on July 6, 2011. On February 3, 2012, the Court of Appeals issued an
order denying counsel's motion to be relieved and directed counsel submit a brief asto
several unanswered issues. The Appellant submitted another brief to the Court of Appeals
onJune 15,2012, An appeal was heard by the Court of Appeals on May 6, 2013, and the
Courtissued an unpublished opinion, State v. Travell Hill, Op. No. 2013-UP-198 (filed May

15, 2013.) The Remittitur was sent on June 4, 2013.
The Applicant then filed an application for post-conviction relief on January 9, 2014.
A Return was filed by the South Carolina Attorney General's Office on May 28, 2014. An
evidentiary hearing was convened on February 18, 2015, at Greenville County Courthouse
in Greenville County. The Applicant was present and répresented by C. Rauch Wise,
Esquire. The Applicant alleges that he is being held in custody unlawfully for the followmg
reasons: h
1. Trial counsel was not effective in that he failed to properly preserve for
review the issue concerning the legality of the automobile search.
2. Trial counsel was not effective in that he failed to object to charge on the
facts given by the trial judge in violation of Article V, Sec. 21 of the
Constitution of the State of South Carolina.

Page 2 of 11




()

. Trial counsel was not effective in cross-examining Tyra Rodgers as to the
potential sentence she was facing concerning her pending drug charges.
4. Trial counsel was not effective in investigating the case and obtaining the

cell phone records of Tyra Rodgers.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entiréty and has r;eard
the testimony at the post conviction relief hearing. This Court has further had the
Opportunity to observe the witnesses presented at the hearing, closely pass upon their
credibility and weigh their testimony accordingly. Set forth below are the relevant findings
of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (2003).
Ineffective Assistance of COunsel as to Preserving an Objection for Review
The Applicant alleges he received ineffective assistance of counsel. ln a PCR
action, “[tlhe burden of proof is on the Applicant to prove his allegatlons by a

Preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174

(2002) (citing Rule 71.1 (€), SCRCP). Where ineffective assistance of counsel is alleged as
a ground for relief, the Applicant must prove that "counse’ s conduct so undermmed the
proper functioning of the adversarial process that the trial cannot be relied upon as havmg
produced a just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80
L.Ed.2d 674, 692 (1984); Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1 985).

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of
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reasonable professional judgment. Butler, Id. The Applicant must overcome this

presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of
ineffective assistance of Counsel. First, the Applicant must prove that counsel's
performance was deficient. Under this prong, attorney performance is measured by its
‘reasonableness under professional norms." Cherry, 300S.C. at 1 17 385 S.E.2d at 625,
citing Stnckland Second counsel's deficient performance must have prejudlced the
Applicant such that "there is 3 reasonable probability that, but for counsel's unprofessional
errors, the result of the Proceeding would have been different." Cherry, 300S.C.at117-18,
386 S.E.2d at 625. A reasonable probabiiity is a probability sufficient to undermine
confidence in the outcome of the trial. Johnson v, State, 325 S.C. 182, 480 S.E.2d 733
(1997). When the defendant claims that counsel's failure to articulate a Fourth
Amendment claim was ineffective assistance, defendant must show that such claim is
meritorious and that the vetdrct would have been different absent the evidence that should
have been excluded. Kimmelman v. Morrison, 477 U.S. 365, 106 S.Ct. 2574, 91 L.Ed.2d
305 (1986).

For an objection to be preserved for appellate review, the objectlon must be made at
the time the evidence is. presented. Allegro, Inc. v, Scult y 400 S. C. 33 44 733 S.E.2d 114,
120 (2012); Statev. Johnson, 363 S.C. 53, 58, 609 S.E.2d 520, 523 (2005). Unless an
objection is made at the time the evidence is offered and a final ruling is made, the issue is
not preserved for review.- State v. Hughes, 336 S.C. 585, 521 S.E.2d 500 (1999); State v.
Schumgert 312 8.C. 502, 435 S.E.2d 859 (1993). Because the evidence developed
during trial may warrant a change in the ruling, the losing party must renew his objection at
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trial when the evidence is presented in order to preserve the issue for appeal. State V.

Burton, 326 S.C. 605, 486 S.E.2d 762 (Ct. App. 1997). In most cases, “[m]aking a motion

in limine to exclude evidence at the beginning of trial does not preserve an issue for review

because a motion in limine is not a final determination. The moving party, therefore, must

make a contemporaneous objection when the evidence is introduced.” State v. Forrester,

343 S.C. 637, 642, 541 S.E.2d 837, 840 (2001 ) quoting State v. Simpson, 325 S.C. 37,

479 S.E.2d 57 (1996). oo R
Summary of Facts and Testimony

Applicant alleges ineffective assistance of defense counsei because defense
counsel failed to properly preserve for review the issue concerning the legality of the
automobile search. The tria court heard a motion in limine concerning the search of the
vehicle driven by the Applicant and the motion to suppress the evidence was denied at that
time. Defense counsel failed to renew the objection at the time the drugs were introduced
at trial against Mr. Hill and therefore, the issue was lost on appeal.

On or about February 19, 2008, Trooper Richard S. Chasteen with the South
Carolina Highway Patro} stopped a burgundy SUV on Interstate 85 for following too closely
and impeding traffic. Applicant Hill was the driver and Tyra Rodgers was the passenger.
The vehicle was rented pursuant to a rental agreement Signedin \hrginia'tb Lenisé Maﬁint
the only identified authorized driver according to the rental agreement. Trooper Chasteen
issued a warning ticket and then asked Hill for permission to search the vehicle..- Hil
denied permission to search. Trooper Chasteen had called for back-up. Trooper Bennie
Dowis arrived at the scene along with a drug dog.

Trooper Chasteen testified that both Hill and Rodgers appeared nervous and did not
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make eye contact during the stop. Trooper Chasteen asked Hill to step out of the vehicle.
Hill told the trooper that they had were travelling from Chesapeake, Virginia to Atlanta,
Georgia to party and see a friend. Rodgers told the trooper that Hill was her boyfriend and
that they were travelling to Atlanta to buy shoes and visit family.

Trooper Chasteen testified, "Immediately after issuing the‘warning or explaining and
issuing the warning, [he] asked Mr. Hill for consent to search his vehicle." Hill did not
consent to the search. After Hill refused to consent to the search of the vehlcle Trooper
Chasteen asked Rodgers to step out of the vehicle. Trooper Dowis then allowed his drug
dog to perform a sniff search of the vehicle, to which the dog alerted on the vehicle.
Trooper Chasteen then told Hilj and Rodgers that their vehicle was going to be searched
based on probable cause. Trooper Chasteen searched the vehicle and found a pair of
shoes in a bag and cocaine under the carpet on the front passenger side floorboard. Both
Hill and Rodgers were arrested and charged with trafficking cocaine.

Prior to trial, Hill's attorney defense counsel moved to Suppress the drug evidence
based on an unlawful search and seizure. The trial judge held a Suppression hearing.

Hill's attorney argued that Officer Chasteen . did not develop a reasonable articulable

suspncuon of criminal activity during the traffic stop, the stop ended when Hill was given the »

warning ticket, and Hill should not have been-asked for consent to search the vehlcle
because the vehicle was not rented in his name. The State asserted that Hill did not have
standing to challenge the search because Hill was not authorized to drive the vehicle, and
that Officer Chasteen developed a reasonable articulable suspicion of criminal activity
during the course of the stop, which warranted Hill's detention and the use of the drug
detection dog for the sniff search of the vehicle.
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At the conclusion of the hearing, the trial judge ruled that Hill did not have standing
to challenge the search, Further, the trial judge determined Hill's detention was justified
under the totality of the circumstances because he found the factors observed by Officer -
Chasteen during the stop established a reasonable articulable suspicion of criminal activity.

Based on those findings, the tria| judge denied Hill's suppression motion.

During trial, Trooper Chasteen ang Trooper Dowis testified about the c:rcumstancies
of the traffic stop and their discovery of Hill's cocalne Following their testimony, Rodgers
testified about the stop and the events leadingup to it. Defense counsel failed to object to
any of this testimony during the trial.

On appeal, Appellant Hill argued that the trial judge erred in (1) denying this motion
to suppress the drug evidence because his Fourth Amendment rights were violated when
Officer Chasteen did not have reasonable suspicion that he was engaged in serious
criminal activity so as to warrant continued detention after issuing the traffic citation, and
(2) finding that Hill lacked standing to challenge the lawfulness of the search and seizure of
the car Hill was driving. The Court of Appeals found that the lower court was affirmed
pursuant to Rule 220(b) of the South Carolina Appellate Court Rules stating that, “every
point distinctly stated in the case which is necessary to the decision of the appeal and fairly
arising upon the record of the court must be stated in writing and must, with the reason fo;
the court's decision, be preserved in the record of the case.® See Rule 220(b), South
Carolina Appellate Court Rules (SCACR). Further the opinion stated that the appellate
court need not review the remaining issues when its determination of another issue is
dispositive. See mwm, 335 S.C. 598, 613, 518
S.E.2d 591, 598 (1 999). Therefore, the Court of Appeals did not render a decision based
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on-err of the trial court, but srmply affirmed the lower Court's decrsron since the appellant
failed to preserve the i rssues on appeal during:his trial.

Duringthe | Post:COnVir’:’tiOn Relief Hearing, defense counsel testified that hedid'not:
Object'to the rntroducnon of evidenge relating to the. traffic stop.and:the: drscovery of Hill's -

cocaine becatuse of his benef that the trial judge would agam rule agamst his: motion: to

suppress; lefense counsel testified thathe had tried numerous drug cases.infrontofthe -

trial judge, and that from his experrence knew that the' tnal judge would suppress the:
evidence; consistent wrth hrs ruling in the . Ppretrial evidence: suppression hearlng As a
result defense counsel testified that he: did not object to-the admission .of the cocaine
when'it was berng introduced at trial,

!t is well estabhshed in"South: Carolina case law. that ‘in ‘order to preserve an
objection for- appeal, the objectron must be made-at the:time. the evrdence is: presented at
trial; otherwise, the issueis: precluded from being raised on- appeal Further even if a trial

court rules ona motlon in hmrne ata pretrlal hedring, thrs issuesis:not: preserved forreview

because a motion in:limine rs not a frnal determmanon Here defense counsel faued to:

make an. objectron to the admrssron of the.cocaine when it was rntroduced attrial.- Desplte

his knowledge ofthe trial Judge and desprte the court denymg defense. counsel 's: motlon i

limineto suppress the cocame -he mustobject during 1 trral when evrdence of the cocaineis
presented:in order to preserve the iSstie for review; Defense counsel farled 10 protect the E

record on a matter that: substantrauy Jeopardrzed Hrlls rrghts on appeal Therefore |

defense counsel S: performance was defrcrent satrsfymg the first: prong of Stnckland

As for the seoond prong of the. test defense counsels defrcrent performance- :

prerudrced Hrll such that there rs a reasonabie certarnty that but for hrs errors ‘the. result of
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the proceeding would have been different, Had defense: counsel ‘objected ‘to. ‘the-

admlssxbmty of thg cocaing attrial, then that | issug‘weuld: have been preséived for appeal.
Svnce -he:failed ito ob;ect the Court of Appéals: refused 10 review-the case: Therefore,
defehse: counsel's failure to object ptevented- Hill from: effectwely appealing his. case
Based on: all-of the: information in. the record and ttie testimony during trial, the
Courtfinds: that Applicant has proven bya. prependerance of the: ev:dence that hlS defense,.:
attorney S representation was not reasonable’ ‘Undérthe professnonal norms and that this
deficient performance did pre;udlce the: Apphcant such  that ‘there: is a, reasonable.

probability that;, but for defense counsel's errors, the, restilt on appeal would have. been

different.

Ac‘ce'fdingiy, this' Court finds that the: Applicant has proven the:first prong of the.

Stnckland test= that tria) ceounsel failéd to rendet. reasonably effective ass:stance under-

prevailing professional ‘norms. The'Applicant; presented specmc ang: compelhng evidence -

that trial counsel:.committed the - ‘error of famng to'object to inclusion of material evidence:

dufing his representation: of the: Applicant.
This Court aiso finds that the Applicant has:proven the: second prong of: Strickland =
that he:was prejudiced by trial counsel's performance. But for defense counsel failing: to

object the issue would have been preserved-oh. appeal allowmg the Court of Appeals the;

opportumty to review.the i |ssue of. admlssxbmty of the cocame at Mr Hill's trial. Thls Court

concludes: the Apphcant has met-his burden of} proving couinsel failedito render reasonably
effectlve assnstance See Fras;er Supra;. Butler supra and Cher[y supra Therefore the
jappllcauon IS granted as to meffecnve assnstance of counsel for fallure to object 16 the -

. 'lntroductlon of cocame at trial.

Page-9of 11 -




Other Allegations

As to the allegations that (1) trial counsel was not effective in that he failed to object
to charge on.the facts given by the trial judge in violation of Article V, Sec. 21 of the
Constitution of the State of South Carolina, (2) trial counsel was not effective in cross-
examining Tyra Rogers as to the potential sentence she was facing concermng her
pending drug charges, and (3) trial counsel was not effective in investigating the case and
obtaining the cell phone records of Tyra Rogers,:this Court finds that the Applicant failed to
present any probative evidence }egarding such allegations. Accordingly, this Court finds
that the Applicant waived such allegétions and failed to meet his burden of proof by
preponderance of evidence regarding such allegations. Accordingly, they are denied and
dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has
establlshed constltutlonal violations or deprivations that would require this Court to grant
his application. Therefore, this application for post-conviction relief is granted as to the
allegation of ineffective assistance of counsel regarding the failure to timely object to the
admission of cocaine during trial. All other allegations are denied and dismissed with
prejudice.

This Court advises Applicant that as to all denied allegations of this proceeding, he
must file and serve a notice of appeal within thirty (30) days from the receipt by counsel of
written notice of entry of judgment to secure the appropriate appellate review. See Rule

203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991 ), an Applicant has a right to

an appellate counsel’s assistance in seeking review of the denial of PCR. Rule 71.1(g),
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SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel must

serve and file a Notice of Appeal on the Applicant's behalf. Your attention is directed to

South Carolina Appellate Court Rule 227 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. Thatthe Application for Post-Conviction Relief is granted as to
the allegation of ineffective assistance of counsel regarding the
failure to timely object to the admission of cocaine during trial.

2. That the Application for Post-Conviction Relief as to all other
allegations must be denied and dismissed with prejudice.

AND IT IS SO ORDERED.

9140207

Daniel D. Hall
Presiding Circuit Court Judge

2258 , 2015
yn rl< , South Carolina
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