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SOUTH CAROLINA DEPARTMENT OF
EMPLOYMENT AND WORK FORCE,

DEFENDANT.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL )
) Case No.: 2013-CP-06-00059
ARCHIE PATTERSON AND TAMMIE )
BOLLERMAN, )
)
PLAINTIFFS, )
) ORDER GRANTING
V. ) PLAINTIFFS’ 59(e) MOTION
)
)
)
)
)
)

Plaintiffs in their 59(e) motion challenge the provisions of the Court’s February 15, 2019
Order which requires class members to present their record of work seeking activities, or recreate
their record of work seeking activities, in order to make a claim for benefits. They assert the
claims made procedure and altered class definition is not supported by the record in this case and

is unfair and unnecessary. Citing Hyman v. South Carolina Employment Sec. Commission, 234

S.C. 369, 108 S.E.2d 554 (1959), SCDEW asserted, and this Court agreed, that a claims-made
process was necessary, since class members were still required to prove their entitlement to
benefits. However, after hearing the parties’ respective positions and reviewing the record, I find

class members met their required burden of proof, and Plaintiff’s motion should be granted.

EVIDENCE PRESENTED

Eligibility Requirements for Unemployment Claims

At the October 31, 2019 hearing, SCDEW offered into evidence by way of affidavit the
testimony of Kevin Cummings who serves as its Unemployment Insurance Benefits Manager.
According to Paragraphs 5 and 6 of Cummings Second Affidavit dated March 3, 2014, claimants

are required weekly to advise SCDEW whether they are able, available, and looking for work.
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Exhibit F to this Affidavit, pages 12 and 1;3, describes the. Weekly filing process in detaii.
Claimants aré required, either online or by telephone to certify they have met the eligibility
requirements to collect benefits. This includes whether the claimant was able, avai’lable‘for and
actively seeking work. Class mémbers were not denied benefits for failing to rhake this

certification.

Claimants are also required to document their work seeking activities on a UCB-303 |

form. Cummings 2d Affidavit, Para. 7. The Purpose of the form is to allow SCDEW to audit a
claimant’s work seeking activities. A sample copy of this form is attached to the affidavit as
Exhibit A. The Form states: “This Work search information is subject to audit.” (emphasis
added) The form further states: “Bring this form each time you are called into the SC Works
Center for an interview. Failure to provide this form may result in a denial of benefits.”
(capitalization omitted) Exhibit B to the Cummings affidavit tells claimants: “Your work
searches and accompanying documentation are subject to random audit and verification....
.Failure to adhere to this policy could result in a denial of benefits.”

While the SCDEW documents refer to the audits as “random”, Cummings inAparagraph

10 of his Second Affidavit describes the audits as “periodic”. Regardless of how they are

characterized, it is undisputed the audits were not a weekly occurrence necessary for claimants to

receive their benefits. Also, Exhibits A and B to the Affidavit indicate that failure to present the
form does not automatically result in a denial of benefits, but “may” (or *could”) result in a

denial of benefits.

Denial of benefits to Class Members

/

This Court in its February 15, 2019 Order, has already found that each class member was

) .
denied because of their failure to conduct an online job search. Each class member received a
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Work Search Veriﬁcati(;n Failure-Benefits Stopped notice informing them their benefits were
stopped for failiné to make at least oné job contact online using the SC Works website. This
notice directed them to report to their local SC works center immédiately, along with their record
of work seeking activities form UCB 303 if they would like to receive future benefits.'

When clas; members appeared SCDEW completed an Availability Fact Finding (form
UCB-102AV) inquiring whether class members were able to work, available to work, and
seeking work.2  SCDEW also required claimants to bring their record of work seeking activities
form UCB-303 with them and would have /had the opportunity to review this form. The UCB-

102AYV form also includes a statement regarding the online work search. Afterwards, SCDEW

issues a determination denying benefits to the class member.?

CLASS MEMBERS ﬁAVE SATISFIED THEIR BURDEN OF PROOF

Class members, like all claimants, were required to cc;rtify to SCDEW that they were
able, available, and actively seeking work and would have received their benefit but for the
illegal online job search requirement. After.bencﬁ»ts were stopped for failing ;co coﬁduct an
online job search, class members were required to appear at an SCDEW office and were again
required to certify they were able, available and actively seeking work. Class members were also
required to bring their form UCB-303 record of work seeking activities to the meeting. The
only plausible reason for requiring the class mém‘ber to bring their form UCB 303 would be to
verify past job contacts.

This same form, or a recreation of it, is what SCDEW wishes the class member to produce in

! While the notice references future benefits, Kevin Cummings in his 30(b)(6) deposition stated the reason for the notice was to get the claimant
to come in and give a statement about why they did not conduct the online work search. 30 (b)(6) Deposition of Kevin Cummings, dated 10/27
14, pages 34-35.

2 Bollerman and Patterson’s UCB-102AV form is attached as part of Exhibit G and H, respectively, of the Second Cummings Affidavit.

* Bollerman and Patterson’s Determination denying benefits for failing to conduct an online job search are also included in Exhibits G and H of
Cummings Second Affidavit, respectively. :
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a claims process to be entitled to receive their benefit. Class members, however have already
made this audit form available. to SCDEW and have certified twice to SCDEW they were able,
available, and acti‘velyvsee.kin\g work. .For claiﬁants who are not class members, SCDEW did not
conduct a Weekl»y review of thé UCB;303 form. In fact, Cummings in his Second Afﬂdavit
testified it was impractic?l for SCDEW to review these forms on a weekly basis. |

While all unemployment insurance benefits claimants have é burden to show they are

qualified to receive benefits, there is no rational basis to require a greater level of proof for class

members who were \wrongly denied benefits-than from other claimants. Such a requirement

would violate plai{ntiff’s rights of equal protection. Littlefield v. South Carolina Forestry
Commission, 337VS.C. 348# 523 S.E.2d 781 (1999). Class members by their initial certification
to SCDEW that they were able, évailable, ana actively seeking work have met the burden of
proof required of other un employmént insurance claimants to receive their benefits.

Moreover, it is unlikely that claimants would still have these forms or be able to recreate
them with any accuracy, since many of the clairﬁs are more than sig-ye_ars old. The delays in
sending the notice caused by poten‘tial appeals, makes it more unlikely that clas’s‘members could
comply with the claims process.*

| Since class members have already met tﬁeir burden of proving entitlement to receive their
benefit(s), there is no need for further proof from class members regarding their eligibility.
While a claims-made process may not be inherently suspect, courts should avoid imposing

unnecessary hurdles on potential claimants, since strict eligibility conditions and cumbersome

claims are likely to deter class members from obtaining claim benefits. 4 Newberg on Class

4 The Court has already determined, SCDEW’s procedure of stopping payment before a determination was made also violated S.C. Code Ann.
41-35:670 (requiring a redetermination or subsequent determination before payments are stopped). Further, SCDEW failed to promulgate any
regulations establishing a mode of procedure adjudicate class members claims as required by Article I, Section 22 of the S.C. Constitution. Such
structural defects in procedure violate due process and cannot be considered harmless. Mcintyre v, Securities Commissioner of South Carolina
2018 WL 5020070 __S.C._,_ S.E2d__ (Ct App.2018)

/
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Actions Section 12:21((5" ed.) Courts shohld»..."[w]atch for situations where class members are

required to produce documents or proof that they are unlikely to have access to or to have

retained." DeLeon v. Bank of America, N.A.-(USA) 2012 W.L. 2568142, Not Reported in F..

Supp. 2d (2012). The goal is to get the relief into the hands of the class. Therefore, the process

that requires the least of the class members should be first priority. The Court should first

consider whether it is even necessary to file a claim. 4 Newberg on Class Actions. Section 12:18

\

(5"ed.)
I find a claims-made process is unnecessary, and the most practical way to get the

wrongly denied benefits to the class members who do not opt out of the class is simply to mail it

to them.

- DEFINITION OF THE CLASS

Based .upon my findings above, I find the class should be defined as originally set forth
in the Class Certification Ordér, but modified to reflect and ending period for the class of July 1,

2016. Further Claims shall not be paid to persons who were paid the maximum amount of

benefits they were entitled to receive on the week they were dénied benefits. ‘The Class shall be

defined as all persons: (1) who were citizens and residents of South Carolina at the time the

action was filed; (2) who were eligible to receive unempvloyment benefits, ‘through SCDEW; (3)
who made application tHrough SCDEW to receive benefits; (4) who did not reccive benefits for
one or more weeks as a result of their fgilure to conduct én online job search between August 6,
2012, and July 1; 2016; and (5) who did not subsequently exhaust the full amount of benefit they
were entitled to receive for the week(s) their benefits were denied.

Class membership can be‘ easily détérmined in that each class member would have beén

mailed the “Work Search Verification Failure — Benefits Stopped” (UCM-15B) formAnotifying
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them their benefits were stopped for failing to conduct the online work search. The amount of
benefits SCDEW did not pay and the date they should have been paid can be determined by the
“Determination by Claims Adjudicator on Claims for Benefits” (UCB 103) form or from other

SCDEW Records.

NOTICE TO THE CLASS

In light of my rulings in this brdér, I find that the class notice originally submitted by the
Plaintiff adequately informs the class of the pendency of the action, the nature of the action, the
class member’s rights to participate in the acéion and the class members rights to opt out of the
action. While it may be necessary to make some modification to the Notice and this Order to
reflect any subsequent appeals or developments, the general form of this notice "is hereby
approved. A copy of the approved notice (and opt out form) is attached to this Order.

| [tis Therefore Ordered my Order of February 15, 2019 is amended t(; conclude:

1. Class members have met their burden of proving ’Ehey were otherwise entitled to receive
unemployment beneﬁts, and a claims-made process is unnecessary;

2. At the appropriate time, the class administrator shall simply mail settlement procee;d\s to
each class member;

3. The class definition set forth above shall be utilized;

4. The Court adopts and approves the attached Class notice;

All other findings and conclusions of my February 15, 2019 Order which are not inconsistent

with this Order shall remain in full force and effect. -

AND IT IS SO ORDERED.

Honorable Doyet A. Early, 111
Judge of the Second Circuit
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Barnwell Common Pleas

Case Caption: - Lorenda A Robfn_son, etal , plaintiff, et al VS SC Department of
Employment & Work Force ’ - :
~ Case Number: 2013CP0600059

Type: Order/Other

So Ordered

s/D.A. Early I 2136

Electronically signed on 2019-03-21 10:00:38 - page 8 of 8

.
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COURT OF COMMON PLEAS FOR BARNWELL COUNTY

2

SOUTH CAROLINA

THIS IS A COUR T-A UTHOR[ZED,N’O-T[CE,
THIS IS NOT A SOLICIATION FROM A LAWYER.

The purpose of this Noticg is:to' inform you of a class action lawsuit that is;
now pending in the Court of Common Pleas for Barnwell County, South
Carolina. This Notice is intended to advise you of the lawsuit and of your
rights with respect to ‘the lawsuit. The Notice is not; .and should not be
understood as, an. expression .of opinion by the Court concermng the merits
of the lawsuit-or the defenses to the lawsuit.

Read this Notlce carefully and in 1ts entirety. Your legal rights
will be affected by proceedings in this lawsuit.

Your rights, and the-deadlines to exercise them, are explained in this Notice: -

While the Court in ‘charge of this case has issued an order in favor of the
Plaintiffs, appeals are also expected, and -this coutt; still has to decide other
issues, such as the ‘award of attorney fees. Payments will be: inade after the
Court issues its ﬁnal ruhngs unless those rulmgs are reversed lon appeal.
~ Please be patient.. »

— N

- Pagelof9
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' WHAT THIS NOTICE CONTAINS

BASICINFORMATION. ..o oot 3

Why-is there.a-notice?

‘What is this lawsuit. about?
‘What is the status of the. lawsuit?
Why is this a class action?

AL —

'WHO IS IN THE CLASS? w..cccovvvvviorsivesivvri O S

5. How doIknow if.I'am part.of the-Class?

CLASS BENEFITS....... e e TECTIVETR T RRREE S PR 8
6. What will I get if I stay in the Class?

7. What am [ giving.up to'stay in‘the Class‘7

8. How can [.get:a payment?’

‘»9. When will 1 get my payment?

EXCLUDING YOURSELF FROM THE €LASS......... ,. e e et e e e S s s e e 5

100 Howdol get.out of the Class?

11.  Ifiden’t exclude myself cari | sue the Défendant for the:same thing:later?

12 If T exclude myself from the-Class, can 1 stlll geta Ppaymeiit; if the class is awarded
money?

THE LAWYERS REPRESENTING YOU... .. oot S

13. Do I have-a lawyer in'the: c_asc‘?
14,  How will the.lawyers be paid?

IF YOU DO NOTHING......... e s e s e, B,
15.  Whathappens if I do nothing at all?
GETTING MORE INFORMATION . ... oo oo s s s on 6

16. What should I do ifl"I.havemoved: or my:situation has-.changed?
17. How do I get more information?

" ‘Page 20f9
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BASIC INFORMATION
1.  Why is there a notice?

You have a right to know about this class action lawsuit and about ‘your options. This riotice

explains this lawsuit to you and explains how you can participate or exclude yourself from the'

lawsuit. Pleaseread it. carefully.

The Court in charge of this caseis the Court of Common Pleas. for Barnwell County, South

Carolina, and the case. is ‘called Lorinda A. Robinson, et al. v. South Carolina Department of

Employment & Work. Force, Case No. '2013-CP-06-00059 (the “Lawsuit™). The. people. who

sued are called the “Plaintiffs,” and the state agency-they sued, the:South Carolina Department- of ‘

Employment and Workforce: (SCDEW), is«¢alled the “Defendant”.

2. ‘What is this Lawsuit about?

Plaintiffs seek. to recover: money for class members who, they allege were wrongfully demedh

unemployment benefits as a resultiof the Defendant’s failure.to comply with South Caroling Taw.

Plaintiffs assert as-of August:6, 2012 ‘SCDEW, without ﬁrst promulgatmg rregulations, began to
-require claimants to file at least, one. online; <apphcatlon seeking employment.. The named:
Plaintiffs were denied berefits' because of their inability or failure to apply .online f6r
:employment. Plaintiffs assert that SCDEW is required by Statute to. 1mp1ement reguldtions to
establish policies to pay. claims for unemployment benefits in particular S.C.. Code Ann: §41-27-
510, §41-29-110, §41-35-610, and §1-23-10 et. seq. Alternatively, Plaintiffs assert the new’
pohcy constltutes a binding norm which must be 1mplemented by regulation. -

The Defendant denies all claims made against it, denies that its practices violated any laws, and
denies that-the Plaintiffs are .enti'tled'it(')zany'.relieﬁ,

|

3. wh'a,t is the:status of the Lawsuit? | ‘

By-Order dated April 29, 2016, the:Court ruled that the:Lawsuit:should’be maintained as:a:class
‘action.. A merits: hearmg was hield on October 31, 2018. Aftet the hearmg the Coutt: 1ssued its
Order finding SCDEW- was requ1red to promul gate regulatlons before lmplementmg its-online
requirement-and each classmember is-entitled to receive the benefits.denied as a result of the
online:requirement. s

4. Why'is.this a class action?
In-aclass action, one or-more:people; called “class Tepresentatives;” sue'on behalf of ‘people: who:

have similar claims. All these people are a “Class” or “Class Members ‘except: for those who
excludéthemselves from the Class, :

Page3of9 /
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To. certify a class, a Couit miust find there -are numerois people ‘who. have comimon legal or-

factual ‘issues to be resolved,-and that the class representatlve has similar claims, .and. will
adequately represent the ‘interest .of the class. Usually, class actions involve numerous small
claims which might not be economical for the class members to file and:maintain.as individual
suits.

WHO IS IN'THE CLASS?

5. ‘How do I know if I am-part of the Class?

f
If you receive this Notice in'the mail, the Court believes you.are athember of the Class.

The: Court has' defined the Class as “all persons: (1) who were citizens and residents of South
" Carolina at the time this action was filed, (2) :who.were eligible to receive unempldyment
benefits, through SCDEW; (3) who made apphcatxon through SCDEW to receive beriefits; (4)
‘who did not receive: benefits: for one or more weeks as a result ‘of their failure to conduct an
online job search between August 6, 2012 and July 1, 2016; and (5) and who: did met
subsequently' exhaust the full amount of beneﬁts they ‘weré entltled to- receive for: the: week(s)
their benefits were denied.”

. CLASS BENEFITS:

6. Whatwill I get if.I stay'in-the Class? ,
If 'you stay in the Class and the P]dinfiffé prevail, you will receive the benefit .amount you would
‘have.received had your benefit not been denied-for failing to comply ‘with- the online work search
requiremerit. Plaintiffs are also seekmg interést on this-amount.

7. WHhat am I giving up to:stay in the' C;la,,s‘,s‘;?

/
If-you remain in. the class, you can’t.sue the Defendant, contifiue to-sue, of be part of any othér
lawsuit: agamst the Defendant dbout the issues in this case arid you will be bound. by the Court’s.
decision in this case:

8.. How can I geta pé’ym‘ent?

If you decide to, remain in the Class énd the case results in an-award of moniés to the class, you
‘do not have to do.anything to-get:a payment. Payments will automatically be mailed if the
Court’s decisions are. not reversed after:any appeals:.

9, When will I get my payment?

If-the Court awards monies to-the. Plaintiffs, this case will -not be over: The Deféndant has the
right to dppeal.. No- payments will be ‘made until all appeals have beeri resolved, and only if.

those-appeals are: resolved:in the Plaintiffs” favor. It is not possible to-predict what the appellate )

Page 40f9
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courts will decide. Resolving:appeals can take time,-and its uncertain iow long that-process will
take. Please be patient.

EXC?L-’UDIN,G;YO:URSELF FROM‘ THE CLASS

If you don’t want a payment and you want to. keep. the: right. to. sue or continue to sue the:
Defendant on your owh about'the issues in this Lawsuit, then you must take. steps to’ get out .of
this lawsuit. This is called: excludmg yourself, of it is'sometimes réferfed to.as “opting out” of
the'Class;

10. How do I get.out of 'the'.Class-?

To exclude yourself from ‘or “opt out’™of the Class, complete the;attached. “Electlon to Opt:otit of
Class Action” form, and mail it to:the:Class. Admiinistrator at:

{insert Class Administrator’s address}

Theform must be postmarked no later than . If'your fom1 is not
postmarked by - , you:will remain.a member of the Class'and you will be:
bound by the.Court’s otders. You will also give up-yourright to sue the Defendant for the
claims that this Lawsuit resolves.

i

11.  IfTdon’texclude myself, can I sue-the Defendant for thé sa'me'thin'g_later'?

No. Unléss you exclude yourself, you give up: the nght to suie the Defendant for the claims that
this Lawsuit resolves. If you have a pendmg Tawsuit, .$peak to yout lawyer in ‘that lawsuit
immediately: You must exclude yourself from: thls Class to continue: -your own lawsuit.

12. If Lexclude myself from: the Class, can ILstill geta: payment if the class is awarded
money?

‘No. You will not get any money from this-class action if you-ex¢lude yourself from the Class.

\

THE LAWYERS REPRESENTING YOU
13. Do I have a lawyer in the:case?

‘The Court has appomted these lawyers; dnd firmis as “Class Coiinsel,” méaning that they were
-appointed to represent the: interests of all class members through the class representatlve(s) C.
Bradley Hutto of Williams & Williams; Daniel W, Williams of Bedingfield & Williams, LL@,
Alex Paterra of -The Paterra, Law Firm, LLC, and Adam Protheroe of S.C. Appleseed Legal
Justwe Center. Their addresses appear on the {ast page of this Notice.

You will not be.charged separate_ly for these lawyers’ services.to the class. If you want to-be.
represented by your own.lawyer, you may hire-one at your own expense.

- Page5.0f9
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14. How will,thezlawyers be paid?

Depending on the outcome of the case, the lawyers will be pa1d in one of two ways: 1) from the
common fund:created by‘the Court to.pay-the. Judgment it entered; 2) from statutory provisiens,

which allowsrecovery of attorney’s fees, if the Court finds these:provisions-are.applicable, The
attorneys will not seek payment from class, members-individually. :

IF YOU PO NOTHING:
15.. "Whathappens if I.do nothing at all?

Unless you exclude: yourse]f you won’t bie able to start a:lawsuit, contintie with'a lawsuit, o' be
part of any other:lawsuit against the Defendant about the issues in'this case’in the future and you
will be'bound by the decision of the Court-in this case:

' GETTING MORE INFORMATION
16.  What should .do'if I have moved or'if my situation has changed?
If you have moved, or. if your. situation has changed:because of death:or, divotce; please contact

‘the Class Adm1n1strator

14

{Class.Administrator-Contact Information}

17.  How do I'get more information?

This Notice summarizes the Lawsuit. ‘The-pleadings and other papers ﬁlled in the Lawsuit are

available for inspection.in the Office of the Clerk of Court in the Barnwell County Courthouse in

Bamwell, South Carolina.

Please do not call the Court or:the Clerk of Court’s office. If youhave questions, or if you
need to update your-address or ‘other mformatlon ‘you should call Class.Counsél or coritact thet:
at:
C. Bradley Hutto, Esquire-
- WILLIAMS & WILLIAMS
Post Office Box 1084
Orangeburg, SC 29116-1084
1803)'534-5218

- Daniel'W.. Williaras, Esquire”
BEDINGFIELD & WILLIAMS, LLC
‘Post Office Box 616
Barmnwell, SC 29812

Page 6 of 9
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(803) 259-2759

Alex. Paterra Esqmre

THE PATERRA, LAW FIRM, LLC

104 S..Calhoun Street,
Gréc:nyiyllf;,_ SC 29601
(864) 2322776

Adam Protheroe, Esquire

S.C. APPLESEED LEGAL JUSTICE CENTER

BY ORDER OF THE COURT.
Doyet A. Early, IIT
Presiding Judge
- Secorid Judicial. Circuit.
» South-Carolina , \
Dated:

‘ ‘PO Box 7187 _
Columbia, SC 29202
(803) 779-1113, Ext. 106,

C. Bradley Hutto, Esquire
WILLIAMS & WILLIAMS
POBox 1084
Orangeburg, SC 29116-1084-
(803) 534-5218

Daniel W.. Williams, Esquire-
BEDINGFIELD & WILLIAMS
PO Box 616

Barnwell,.SC 29812

(803) 259-2759

Alex Paterra

THE PATERRA LAW' FIRM LLC
104 S. Calhoun Street:

‘Greenv1lle 'SC 29601

(.8_64) 232-2776

CLASS COUNSEL

Page 7:0f9:
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Adam Protheroe

S.C. APPLESEED LEGAL J.US_'T,ICE‘-C“EN.T ER:
PO-Box 7187 A .
Columbia, SC 29202

(803) 7791113, Ext. 106

ATTORNEYS FOR DEFENDANT SOUTH CAROLINA DEPARTMENT"
| OF EMPLOYMENT & WORKFORCE

Kenneth P. Woodington.
DAVIDSON & LINDEMANN, P.A.
© 1611 Devonshire Drive, 2" Floor
Post Office’ Box 8568
Coluribia, SC 29202-8568

(803) 806-8222
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ELECTION TO OPT OUT OF CLASS ACTION

Lorinda A.-Robinson, et al.v. SC Department of Employment. & Workforce
Barnwell County, South:Carolina Court of Common Pleas
Civil Action:No. 2013- CP-06- 00059

INSTRUCTIONS:

Only commplete this opt-out forin if you, want to - opt out: of the class. in the action knewn -as
Lorinda A. Robmson, ét al. vs. SC ‘Departiment of Employment: & Workforce, pendmg in the
Bamwell County,. South Carolina Court of Common Pleas; Civil Action No. 2013-CP-06-00059;

If you opt out; you will not receive a’ payment from this lawsuit if one is made;

If you do riot warit to opt out arid you fant to fecéiven 'pz'iymeni_, DO NOT complete this form.

1 want to opt out of the cléss in ‘the matter known as Lorinda A. Robirson, et al. v. SC

Department of Employment. & Workforce. 1 do not wish to participate in:this action.

Date:
Signature
Please typé or print the following informaticn:
Name: :
FIRST MIDDLE LAST

Fotmer Name(s) (if any):
‘Mailing Address:: o , _ S _

NUMBER - STREET  APT. #

\ ,

- CITY STATE ‘ ZIP

Telephone Number:

Mail the completed form to: {Insert Class Administrator’s Address}

IMPORTANT! THIS FORM MUST BE POSTMARKED BY _
OR ELSE YOU WILL LOSE YOUR RIGHT TO OPT OUT OF THE CLASS.
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