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ADMINISTRATIVE PROCEEDING
BEFORE THE

SECURITIES COMMISSIONER OF SOUTH CAROLINA

i

IN THE MATTER OF:
. ORDER TO CEASE AND DESIST
John M. Mclntyre and

Silver Oak Land Management, LLC, File No. 12038

Respondents.

WHEREAS, the Securities Division of the Office of the Attorney General of the State of South
Carolina (the “Division™), pursuant to authority granted in the South Carolina Uniform Securities Act of
2005 (the “Act™), S.C. Code Ann. §§ 35-1-101 to 35-1-703 {Supp. 2012), received mformation regarding
allegéd activities of John M, Mclntyre and Silver Oak Land Management, LLC (collectively
“Respondents™), which, if true, could constitute vjolations of the Act; and

WHEREAS, the information led the Division to open and conduct an investigation of the
Respondents pursuant to S.C. Code Ann. § 35-1-602; and

WHEREAS, in connection with the investigation, the Division has determined that evidence

exists to support the following findings and conclusions:

\

1. Respondent John M. Mcintyre (“Mclintyre™) is a South Carolina resident with the ‘Iast known
address of 45 Percheron Lane, Hilton Head Island, South Caroh,na 29926.

2. Mclatyre is the registered agent of Silver Oak Land Management, LLC.

3. Silver Oak Land Management, LLC (“SOLM?”) is a South Carolina limited liability company
with the last known address of 45 Perchcron‘Lane, Hilton Head [sland, South Carolina 29926.

4. Mclntyre was also the registered agent of Silver Oak Land Trust, LLC (“Land Trust I”"), Silver
Oak Land Trust If. LLC (“Land Trust IT”), Silver Qak Land Trust I, LLC (“Land Trust 1{I”),
Silver Qak Land Trust IV, LLé (“Land Trust 1V*), Silver Oak Land Trust V, LLC (“Land Trust

V™), Silver Qak Land Trust VII, LLC (“Land Trust VII”), and Silver Oak Energy, LLC (*SOE™).

1
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10.

1.

12.

The Respondents represented, stated, and implied, in connection with the offer and sale of the
securities at issue, that Land Trust [, Land Trust I, Land Trust 111, Land Trust IV, Land Trust V,
and Land Trust VII (collectively the “Land Trusts”) were being formed for the purpose of
purchasing a parcel or parcels of land identified by the Respondents.

The Respondents represented, stated, and implied, in conn;ction with the offer and sale of the
securities at issue, that investors in the Land Trusts would profit from the managerial efforts of
the Respomlients to lease the land, sell timber, and put the land to higher and better use.

The Respondents represented, stated, and implied, in connection v;/itl1 the offer and sale of the
securities at issue, that SOE was being formed to purchase land for farming aﬁd the cultivation of
Miscanthus grass.

The Respondents represented, stated, and implied, in connection with the offer and sale of the
secnfrities at issue, that investors in SOE would profit from the manageﬂrial efforts f'>f the
Respondents to cultivate, harvest, and sell the grass as a renewable source of energy.

To fund the land purchase(s), operation, and administration of each entity, the Respondents
solicited investors to purchaée membership units in the corresponding entity. ‘

The membership umts offered and sold to South Carolina investors constitute securities as that
term is defined in the Act.

The Respondents solic('ited investments in Land Trust [ beginning in or around December, 2005
(“Land Trust ! Initial Offeriﬁg”). The Land Trust | Initial Offering was offered and/or sold, in or

—

from the State of South Carolina. B ; (

The Respondents solicited investments in Land Trust Il beginning in or around May, 2006 (“Land

Trust Il Offering™). The Land Trust IT Offering was offered and/or sold in or from the State of

~

South Carolina.

- In or around January of 2007, members of Land Trust [ were awarded interests in Land Trust [Tl

in proportion to their interests in Land Trust [ via a transfer of capital from Land Trust I to Land
™

Trust III.
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14. The Respondents solicited investments m Land Trust IV begmning in or around August, 2007
(“Land Trust VI Offering”). The Land Trust IV Offering was offered and/or sold in or from the
State of South Carolina.

15. The Respondents solicited investments in Land Trust V beginning in or around February, 2008

’ (“Land Trust V Offering”). The Land Trust V Offering was offered and/or sold in or from the

<

State of South Carolina.

16. The Respondents solicited investments in Lapd Trust V1I beginning in or around March, 2009

) ’A(?‘Eafld Trust VII Offéri;xg”’): :I'“l;e‘Lé-md Trust VII Offering wés 6ffe;'ed aﬁd}or sold i or frgn; thé o
State of South Carolina.

17 The Respondents solicited investments in SOE beginning in or around December, 2009 (“SOE
Offering™). The SOE Offering was offered and/or sold in or from the State of South Carolina

18 The Responc/ientS conducted a second offering of Land Trust I membership units beginning in or .
around 2010 and continuing ir:to 2011 (“Land Tiust I Second Offering”). The Land Trust [
Second Offering was offered and/or sold in or from the State of South Carolina.

19. In connection with the offer and sale of the memberéhip interests in each of the Land Trusts and
i SOE, the members and Mclntyre or SOLM executed an operating agreement to contro! the
management of the relevant entity.

20. The operating agreement of each Land Trust, except for Land Trust [T and Land Trust 11, does
not provide for the payment of the manager, whether that was Mcintyre or SOLM.

21. The operating agreements of Land Trust 11 and Land Trust I11 provide that the “Manager shall
receive as a management fee fifteen percent (15%) of all revenue received by the Company.”

22. In connection with the offer and sale of the membership interests in Land Trusts I, IV, V, and VI,

and in SOE, the Respondents represented to South Carolina investors that their compensation for

!
|

the managerial services provided was only a stated and defined percent interest in the company

ROA_0003



24,

26.

29.

30.

31.

32

. In contradiction to the representations made to South Carolina investors in connection with the

offer and sale of the membership interests. the Respondents used investor funds to pay for

personal expenses of Mclntyre and McIntyre's family.

Further, the Respondents paid themselves significant manager fees and other compensation

'

. \ N . . ..
despite representations to the contrary made in connection with the offer and sale of the securities

at issue.

. The Respondents began to misappropriate investor money from the Land Trust I bank account

beginning at least by 2007.
The Respondents used Land Trust I investor money for personal expenditures such as dining,

- . - . . .. \ . .« .
graceries, online retailers, clothing, wine and spirits, and pet hospital and kennel visits.

. Further, the Respondents used Land Trust I investor money to make so called loans to

-

themselves.
.

. The Respondents also used Land Trust I investor money to pay themselves consulting fees in
L~ .

violation of the operating agreement and in contradiction to the rep;esentations made to investors
in connection with the offer and sale of the securities; at issue. ‘

The Respondents encumbered the land purchased for Land Trust I with a $500,000 mortgage in
o.r around 2007. The Respondents eventually increased the mortgage to $750,000.

In order to service the debt, the Respondents caused the other entities, including Land Trust VII
and SOE, to transfer investor money to Land Trust I to make the payments.

Even as Land Trust I was struggling to make its mortgage loan paymenits, the Respondents were
using investor money for personal expenses.

The Land Trust If operating agreement permitted the Respondents to take fifteen percent of all

revenue received by the company as a management fee. However, the Respondents .

_misappropriated Land Trust IT investor funds by paying themselves significant consulting fees on

top of taking the permitted distributions pursuant to the operating agreement.

- "~ ROA_0004




34

I
W

37.

39.

40.

. The Respondents misappropriated Land Trust IIT investor funds by transferring thousands of

dollars to SOLM from August, 2011, to Decem})er, 201 1.\ Further, during this same time period,
the Respondents caused thousands of dollars of Land vTrust [ investor funds to be transferred to
Land Trust L.

The Respondents misappropriated Land Trust [V investor funds by transferring thousands of

dollars to themselves and by causing smaller amounts to be transferred to the other entities under

the Respondents” control.

. The Respondents misappropriaied_ Land Trust VIT investor funds by"pAa;iﬁg themselves thousands

of dollars in. self-titled commissions, consulting fees, and loans between June 1, 2009, and May
31,2011, in violation of the operating agreement and in contradiction to the representations made

to investors in connection with the offer or sale of the Land Trust VII securities.

. The Respondents misappropriated tho{xsands of dollars of SOE investor funds for personal

expenses such as'ladies shoes, college applications, numerous restaurants, jewelry, pet care, and
dentist bilis. - :
Further, from December 9, 2009, through November 22, 2010, the Respondents wrongfully

) {
transferred approximately $70,000 from SOE’s operating account to SOLM’s bank account.

’

. The Respondents represented to investors in connection with the offer and sale of the securities of

—

the various entities that the investors’ money would be used in furtherance of the entity in which
they invested. In contradiction to this representation, the Respondents made multiple transfers and

so called loans between the various entities resulting in a comingling of funds among the various

’

Land Trusts and S(SE.

Further, expenditures were made from accounts in the name of one entity for the benefit of other

e

entities, further 'comingling the funds.
in order to conceal the misu;e of investor funds, the Re\spondents mislabeled several expenditures
in the corporate QuickBooks accounting software. Specifically, to iflustrate by example, the

Respondents:

-5 p

“~
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a. OnlJanuary 8, 2011, used Land Trust I investor money at Evergreen Pet Lodge and
entered the transaction in QuickBooks as “Evergreen Buffet.” ) a
b. On December 27, 2010, used Land Trust | investor money at Victoria’s Secret and
entered the transaction in QuickBooks as “Vicls on the River” for dimner with “ip staff.”

c. On September 15,2011, used Land Trust I investor money at Plantation Animal Hospital

and entered the transaction in QuickBooks as an advertising expense at “Plantation Deli.”

y — d. On December 16, 2009, used SOE investor money at SteveMadden.com and I\\Aacy’s

Department Store and labeled the purchases in QuickBooks as “Gréenhouse
Construction.”

e. On December 20, 2009, used SOE investor money for college ap/plications to Wake 7

. Forest University and Vanderbilt University and labeled the purchases in QuickBool\is as
“Hor‘ne"Depot.”

f.~ On December 23, 2009, used SOE in\;estor money at the Goldsmith\Shop, Inc.,a jewélry
store on Hilton Head Island, and labeled the purchase in QuickBooks as “Jaderloon

. 1
Greenhouse Co. Inc.”

)

41. The Division attempted to 'subpoena documents and testimony from the Respondents, but the
Respondents refused to comply with the subpoena unless Respondent Mclntyre was provided
criminal immunity, which the Division cannot provide.

42. Pursuant to S.C. Code Section 35-1-501, it is unlawful for a person, in connection with the offer,
sale, or purchase of a security, directly or indirectly: ) ~

a. To employ a device, scheme, or artifice to defraud;

S f

b. To make an untrue statement of a material fact or to omit to state a marerial fact
necessary in order to make \the statements made, in light of the circumstances under
which the): were made, not misleading; or

c. To engage in an act, practice, or course of business that operates or would operate as 2

fraud or deceit upon another person.

© b
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43. On at least 39 occasions, the Respondents, jointly and severally, in connection with the offer,
sale, or purchase of a security, directly or indirectly,
a. Employed a device, scheme, or artifice to défraud;
b. Made alil untrue statement of a material fact or omitted to state a mateﬁa{l fact necessary
in order to make the statements madé, in light of the circumstances under which they
were made, not misleading; or .
¢. Engaged in an act, practice, or course of business that operates or would operate as a
‘fraud c;r‘(‘icéex{upo_nnan.other pe-rson S

CEASE AND DESIST ORDER

WHEREAS, pursuant to S.C. Code Ann. § 35-1-6\04(a)(1), if the Securities Commissioner

determines that a person has engaged, is engaging, or is about to engage in an act, practice, or course of
~
business constituting a violation of the Act or a rule adopted or order issued under the Act or that a person
has materially aided, is materially aiding, or is about to materially aid an act. practice, or coursg of
i .
business constituting a violation of the Actor arule adopted or order issued under the Act, the Securities
Commisstoner may issue an order directing the person to cease and desist from engaging in the act,
\practice, or course (;f business or to take other action r;ecessary or appropri/ate to comply with the Act;
and -
: WHEREAS, puréuant to S.C. Code Ann. § 35-1-604(b), an‘ordér issued under Section 35-1-

’604(a) is effective on the date of issuance and must include a statement of any civil penalty or costs of
investigation the Division will seek, a statement of the reasons for the order, and not‘ice that a hearing will
be scheduled if one is reques’ted; ,

NOW THEREFORE, pursuant to S C. Code Ann. § 35-1-604(a), IT 1S HEREBY ORDERED

that:
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a. The Respondents immediately c/ease and desist from transacting business in this State in
violation of the Act and, in particular, Section’35-l-501 thereof;

b. Any exemption available to the Respondents 1mder the Act is hereby permanently revoked
prospectively; and \

c.. The Respondents each pay a civil penalty in an amount not to exceed $10,000 for each
violation of the Act committed by that Resjpondent, and the actual cost of the investigation
and proceedings. In the aiterr;atxve, if a Respondent chooses to let thif Order become
effective by operation of law, that Respondent shall pay a civil penalty-of $50,000 for

. violating the Act as detailed in this Order.

. REQUIREMENT OF ANSWER AND

NOTICE OF OPPORTUNITY FOR HEARING

‘

The Respondents are hereby notified that they have the right to a hearing on the matters contained
herein. To schedule such a hearing, a Respondent must file with the Securities Division, Post Office Box
11549, Rembert C. Dennis Building, Columbia, South Carolina, 29211-1549, attentio'n: Thresechia
Navarro, within llnrty (30) days after the date of service of this Order to Cease and Desist a written
Answer specnﬁcally requestifig a hearing. Ifa Respondent requests a hearing, the Division, within f fteen
(15) d/ays after receipt of a request in a record from a Respondent, will schedule the hearing.

In the written Answer, the Respondent, in addlti(;n to requesting a hearmng, shall admit or deny
each factual allegation in this Order, shall set forth specific facts on which the R’es-pondent relies, and -
shall set forth concisely the matters of law and affirmative defenses upon which the Respondent relies. A
Respondent without knowledge or ’infor\mation sufficient to form a belief as to the truth of an allegation
shall so state.

Failure by a Respondent to file a ;vritten request for a hearing 1;1 this ;natter within the thirty-day
(30) period stated above shall be deemed a waiver by that Respondeﬁt of the right to such a hearing.

’

Failure of a Respondent to file an Answer, including a request for a hearing, shall result in this Order,

r
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L
T - ' \
including the stated civil penalty and any assessed fees, becoming final as to that Respondent by
- operation of law. \
. CONTINUING TO ENGAGE IN ACTS DETAILED BY THIS ORDER AND/OR SIMILAR

- ACTS MAY RESULT IN THE DIVISION'S FILING ADDITIONAL ADMINISTRATIVE ACTIONS

~

AND/OR_SEEKING FURTHER ADMINISTRATIVE FINES. WILLFUL VIOLATION OF THIS

ORDER COULD RESULT IN CRIMINAL PENALTIES UNDER S.C. CODE ANN. § 35-1-508 OF

hY

THE ACT.

IT IS SO ORDERED, This the |9 day of April, 2013.

N ,
7
/

By: /7«/1/4{ (A POEN
7 Jérdan Crapps / /¥ 7. —
; /Assistant Attoph€y General
/" Securities Division
Rembert C. Dennis Building
1000 Assembly Street

Columbia, S. C. 29201

(803) 734-9916

e
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. REPORT AND RECOMMENDATION BY HEARING OFFICER DESIGNATED'B4
THE SECURITIES COMMISSIOINER OF SOUTH CAROLINA

IN THE MATTER OF: ) /
) Report and Recommendations
John M. Mclntyre and Silver Oak Land

Management, LLC Case Number 12058 iy

Respondents,

—

)
)
)
)
)

) RECOMMENDATION

-

I recommend that the Securities Commissioner find that the limited liability

, /
company interests which constitute the investments at issue in this matter are not

: o
securities because the preponderance of the evidence does not establish that they are

~

investment contracts under the facts of this case and the law of South Carolina.

I recommend that the Securities, Commissioner dismiss the Cease and Desist

/

Order. / )

-

Hearin

-

This maftér came before me by hearing commenced on July 30, 2013, which
continued on October 1 through October 3, 2013, in the offices of the Securities - ‘

Commissioner for the State of South Carolina. Testimony was taken and evidence was

AN

prcscnted.l

<

Witnesses that appea{red on behalf of the Securities Division of the Office of the

Attorney General of the State of South Carolina (the “Division”) were Mr. Phil W.

J

! The hearing on July 30, 2013, was transcribed (Trl) by Sandra M. Snead. The hearing on October 1,
2013, through October 3, 2013, was transcribed (Tr2) by Jennifer L. Thompson, CVR-M, Nationally
Certified Verbatim Court Reporter.

“Y‘ﬁl ROA_0010
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1{5lman, Mr. Richard A. Silver, Mr. Paul Fin, Mr. James Russell Paris, and Ms. Sandra

Matthews.

\Mr. John M. McIntyre was called by the Division and by Responcient.
Jurisdiction

This matter was heard pursuant to Order Designating Hearing Officer (the “Order

_ of Appointment”) dated June 14, 2013, issued by the Securities Commissioner in

accordance with the South Carolina Uniform Securities Act of 2005, S.C. Code Ann. §

35-1-101 et seq. (the "Act").

The Order of Appointment grants the hearing officer the authority to hear the case
and to take all actions he deems relevant or material to his recommending findings a;s to
the matters alleged in the Order to Cease and Desist (the “Cease and Desist Order”)
issued April 19, 2013, and his recommending appropriate action based on his findings.

/

Burden of Proof

The Act does not set forth the burden of proof the Division must meet to prove-
that it is entitled to the remedies sought‘ which include penalties and bars. The
proceedings conducted by the Division are not subject to the ‘requirements of the South
Carolina Administrative Procedure Act. S.C. Code Ann. § 35-1-604(c), South Carolina
Repérter’s Comment 3. However, the South Carolina Supreme Court has l‘(goked to
federal law for guidance in interpreting the Act. The South Carolina Supreme Court held
that “cases interpreting Section 12(2) of the Securities Act of 1933, while not binding
authority on this Court, are looked to for gui(iance in interpreting the corresponding

South Carolina Code provision with which we are dealing.” Bradley v. Hullander, 272

S.C. 6, 21, 249 S.E.2d, 486, 494 (1978). The South Carolina court noted that the statute

Tﬁ}g { \ ROA_0011
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-

under consideration there was taken almost verbatim from Section 12(2) of the Seg.lﬁies

Act 0f 1933. 15 U.S.C.A. § 77L(2). I note that S.C. Code Ann. § 35-1-501 is not identical .

to Section 17A of the Securities of 1933, but for the purposes of this litigation, there is no
reason fo treat it as significantly different for purposes of using federal cases to provide
guidance for interpreting the Act. With this in mind, the decisions of the U.S. Supreme
Court and South C\arolina courts show that the appropriate burden of proof to be applied
in administrative securities actions is a preponderance of the evidence standard. The

United States Supreme Court, citing Steadmap v. SEC, 450 U.S. 91, 101 S. Ct. 999

{(1981), stated “we upheld use of the preponderance standard in SEC administrative
proceedings concerning alleged violations of the anti-fraud provisions.” Herman &

Macl ean v. Huddleston, 459 U.S. 375, 390, 103 S. Ct. 683, 691 (1983).

The United States Supreme Court has not required the higher standard of clear
' /

and convincing evidence in securities cases and no case in South Carolina has done so.

Therefore, the preponderance of the evidence standard is the applicable standard.

Findings of Fact arid Conclusions of Law : /

-As to matters delineated as “recommended findings,” they should be construed &s
findings of fact 6r/ conclusior\ls of law as appropriate. For factual matters that are not
referenced to the record in the body of this report, see the transcripts of record and the
exhibits which are incorporateci into this report.

Procedural Background |
Pursuant to the Cg:ase and Desist Order, t'he Difvision alleged that Respondents in
connection with several limited liability companies “represented, stated, and implied, in

connection with the offer and sale of the securities at issue. . . .” See paragraphs 5, 6, 7,

/
~
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TPH . Page 3 of 22

A\
N



1 8 of the Cease and Desist Order. In their Answer (the “Answer”), Respondents deny
that the membership interests were “securities” as defined in the Act giving rise to these

proceedings. See paragraphs 4 and 5 of the Answer. Respondent also raises an

affirmative defense that states in part that the “limited liability memberships are not

) S
securities under the circumstances of this case.” See paragraph 38 of the Answer.

The Division ordered the following relief fjmsuant to the Cease and Desist Order:

NOW THEREFORE, pursuant to-S.C. Code Ann. § 35-1-604(a), IT IS
HEREBY ORDERED that:
~a.~ The Respondents' immediately~ cease and desist from transacting
business in this State in v101at10n of the Act and, in particular, Section
35-1-501 thereof;

J

b/ Any exemption available to the Respondents under the Act is hereby
- permanently revoked prospectively; and

c. The Respondents each pay a civil penalty in an amount not to exceed
$10,000 for each violation of the Act committed by that Respondent,
and the actual cost of the investigation and proceedings. In the
alternative, if a Respondent chooses to let this Order become- effective
by operation of law, that Respondent shall pay a civil penalty of
$50,000 for violating the Act as detailed in this Order.

The Division found in the Cease and Desist Order that:

¢ o
43. On at least 39 occasions, the Respondents, jointly and severally, in
connection with the offer, sale, or purchase of a secunty, directly or
indirectly,

a. Employed a device, scheme, or artifice to defraud;

J - -
b. Made an untrue statement of a material fact or omitted to state a
material fact necessary in order to make the statements made, in light of

the circumstances under which they were made, not misleading; or

c. Engaged in an act, practice, or course of business that operates or would
operate as a fraud or deceit upon another person.
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The Cease and Desist Order, among other &ﬁngs, ordered that “The Respoﬂi&ts
immediately cease and desist from transacting business in this State in violation of the
Act and, in particular, Section 35-1-501 thereof,

The South Carolina Securities Act
The operative section of the Act for purposes of this matter is S.C. Code. Ann. §

35-1-501 (emphasis added) that provides that:
; : ,
It is unlawful for a person, in connection with the offer, sale, or purchase

of a security, directly or indirectly:

(1) to employ a device, scheme, or artifice to defraud;
(2) to make an untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in light of
the circumstances under which they were made, not misleading; or
N (3) to engage in an act, practice, or course of business that operates or
would operate as a fraud or deceit upon another person.
The first inquiry in this matter must be whether or not the limited liability
company interests were securities. Otherwise, the Act is not applicable.
The Investments

The matters at issue in this case involve a set of limited liaﬁility companies. There

are six limited liability companies delineated as land trusts: Silver Oak Land Trust, llc
[sic] (“SOLT I"); Silver Oak Land Trust II, LLé (“SOLT II); Silve\r Oak Land Trust I1I,
LLC (“SOLT III”); Silver Oak Land T\rust IV, LLC (“SOLT IV”); Silver Oak Land Trust
V, LLC (“SOLT V”); and Silver Oak Land Trust VII, LLC (“SOLT ViI”).2 These may be
collectively referred to as the “SOLT Entities.” Another company, Silver Oak Energy,
LLC (“SOE”), was the last company formed and was formed to engage in the renewab/ie

energy business by growing biomass. Respondent Silver Oak Land Managemeént, LLC

2 There is not a Silver Oak Land Trust VI.
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1‘90LM”) was formed as a land management company and serves as the ’manager for
certain of the SOLT Entities and SOE. SOLT I made a secondary offering and b{rought in
three new members after SOLT I was formed.

The members in the various SOLT Entities and SOE vary both in ownersiu'p
percentages and in number of members. SOLM was the first company formed and has
two members.’ )

Each company is manager managed. John Mclintyre is the manager of SOLT I,

SOLT II, and SOLT III.* SOLM is the manager of SOLT IV, SOLT V, SOLT VI, and

SOE.
SOLT I has five members which was expanded to eight members after the SOLT
I Second Offering in 2010. Trl, p. 123, 1L.. 13;-24\., SOLT II has 13 members. The interests
in SOLT III were distributed to the five members of SOLT L SOLT IV has the most
members at 24. SOLT V has thirteen members as derived from the signature pages to the
~SOLT V Operating Agreement. However, three of these I_neml;ersilip interests are taken
up by Cliford D. Emery and Bet'sey A. Emery as joint tenants as one membership‘and two
more memberships by Cifford D: Emery and Betsy A. Emery individually. Thoma; M.
Woodbury-and Gloria B. Woodbury also own two separate membership interests. SOLT
- VIf has 13 members. SOE has six members.

The SOLT Entities were engaged in timber land investments. SOE was formed to

grow bio fuelt and engaged in the cultivation of miscanthus grass. |

\

{

’ Dave Jeff, LLC and John M. Mcintyre are the members of SOLM. Dave Jeff, LLC is a single member

- LLC whose member is Susan Vitek. Trl, p. 44, 11. 3-10. )
* The interests in SOLT IIT were dlsmbuted to the members of SOLT . There is no evidence in the record

that SOLT IlI was managed differently than SOLT L
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Fraud in Connection with the Offer and Sale of a Security 20

For the Act to apply, the interests in the limited liability companies must qualify
as securities. To be a security under the the Act, there must be “investment in a common
enterprise” with the “expectation of profits to be derived: primarily from the efforts of a
person other than the investor.” As set forth in the Act, the term “security” includes:

an investment in a comumon enterprise with the expectation
of profits to be derived primarily from the efforts of a
person other than the investor and a “common enterprise”
means an enterprise in which the fortunes of the investor

are interwoven with those of either the person offering the
investment, a third party, or other investors.

S.C Code Ann: § 35-1-102(29)(D).

Tﬁc Act‘ goes on to state that an “investment contract may include, among other
contracts, an interest in a limited partnership, and a limited liability company...” S.C.
Code Ann. § 35-1—102(}3;) (emphasis added).

When interpreting the Act, the courts may look for guidaI{ce in the interpretation
of the féderal securities laws. Majors v. Sout-h Carolina Securities Commission, 373 S.C.
153, 16%, 644 S.E.2d 710, 715 (2007). An investment contract has been defined at the
federal level as a “contract, transaction or scheme whereby a person invests his money 1n
a common enterprise and is led to expect profits solely from the efforts of the promoter or
a third party...” S.E.C. v. W.J. Howey Co., 328 U.S. 293, 298-99 (1946). In fact, the
South Carolina Supreme Court has applied the Howey Test in defining an investment
contract. Majors, 373 S.C. at 163, 644 S.E.Zci at 715-716. As cited above, the Act refers
to the “expectation of profits to be derived primarily from the efforts of a person other
than the investor.” The Act, relying on primarily rather than solely through the efforts of

others is consistent with the current Howey jurisprudence. For examples of the lessening
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2% “solely” requirements, see United Housing Foundation, Inc V. Forman, 421 U.S.
837, 852 (eliminating the word “solely” from the recitation of the Howey test); Securities
and Exchange ‘Commission v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 (9rh
Cir. 1973) (“We adopt a more realistic test, whether the efforts made by those other than
the investor are the undeniably significant ones, those essential managerial efforts which
affect the failure or success of the enterprise.”); Bailey v. J W.K. Properties, Inc., 904
F.2d 918, 920 (4™ Cir. 1990) (“The most essential fqnctions or duties must be performed
by others and n;>t the investor.”). “Investment corntracts may be found where the investor
ha; “dut‘ie; ;I;atua;e Aon;i;él aném&gmﬁcant or wﬁere tﬂe —investor lacks any real control
over the operation of the enterprise.” Majors, 373 S.C. at 167, 644 S.E.2d at 717-718,
citing O’Quinn v Beach Associates, 272 S.C. 95, 105; 249 S.E.2d 734, 739 (1978). In
O’Quinn, the court found ;chat t}(;e sale of condominium units under the facts of that case
were not investment contracts. )

In this case, there were eight investment offerings tl\la;c spannéd five years
beginning in 2005 and continuing until 2010. These were SOLT I (2005), SOLT II
(2006), SOLT III (date ﬁncertain from the record), SOLT IV ,(2—7007), SOLT V (2008),
SOLT VII (2009), SOE (2\009), and the Second Offéring of SOLT I (2010 based on
testimony of Richard Silver as to the time of his investment, Tr.2, p. 118, Il 9-22).
Whether the sales of interests in the limited liability companies were sales of interests in

investment contracts is the keyhto this analysis.

Investment Contract Analxéis ,

As set forth earlier, interests in limited liability companies are not per se

securities. The Act clearly sets forth that these interests “may” be securities. The record
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in this matter contains testimony with regard to_investor participation in the operzglon of

the enterprises. For example, when asked “Do you feel that the other parties of Silver

\
/

Oak I weré active in the management of the company?” Mr. Mclntyre responded
“Absolutely.” Tr 1, p. .68, 1. 3. See Tr2, p. 544, 11. 2 - 21 for testimony about how the
members of SOLT I worked on SOLT I’s land including “with the exception of Martin,
all of us went in there weekly and monthly and identified property lines, identified
upland, that we thought was upland.” See Tr2, p. 544, 11., 14-18.

- In analyzing the record, we may look at how-the Silver-Oak Entities and SOE
actually operated to answer questions of the allocation of control.

As an evidentiary matter, however, we may look at how the RLIPs
[registered limited partnerships] actually operated to answer the question
of how control was allocated at the outset. See Albanese v. Fla. Nat’l

- Bank, 823 F.2d 408, 412 (11" Cir. 1987) (looking to “reality” of partners'
control over placement of ice machines as evidence of amount of control
present at inception); Rivanna Trawlers Unltd. V. Thompson Trawlers,
Inc., 840 F.2d 235, 242 (4" Cir. 1988) (noting as evidence of control at
inception, that the managers were in fact replaced on two later occasions)

SECv. Merchant Capital, LLC , 483‘§F3d 747,756 (11% Cir. 2007)

The resolution of the dispute withregard to participation in the operation of the
companies b}y the members is aided by the lines of cases that discuss the importa.ncé of\
the powers retained by the investors. Therefore, an analys‘is of cases that have recqgnized
the importance of the allocation of manager rights and powers and the nature of the
investors is relevant to this analysis. A discus'sion of the allocation of responsibility for
management is set forth in Bishop, Carter G. and Kleinberger, Daniel S., Limited

' iiability Companies: Tax and Business Law, Thomson Reuters, 2K014 at paragraphs

11.02. They compare general partnership cases with limited liability company cases

because, among other things, “the management structure of both entities is almost
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Ziaitely flexible. The promoters of both types of enterprise can allocate management
rights virtually as they see »ﬁt.” Id

Carter and Bishop note that “The most important general partnership case is
Williamson v. Tucker [645 F.2d 404 (St/h Cir. 1981), cert. denied, 454 U.S. 897 (1981)],
Which has become the touchstone of analysis for most LLC ‘securities’ cases.” Jd.

In Garert v. Snediéar, 293 8.C. 176,359 S.E. 2d 283 (9’(. App. 1987, overruled on
other grounds, Olson v. Faculty House of Carolina, Inc., 354 S.C. 161, 580 S.E.2d 440
) (2003)), the South Carolina Court of Appeéls recognized Williamson as the “leading
recent case on this issue .. whether an interest in a general partnership isva se;,urity.’; ]c.i.
293 S.C. at 181, 359 S.E.2d at 286. The Court of Appeals cited the following in this
regard:

(1) [whether] an agreement among the parties leaves so little power in the
hands of the partner or venturer that the arrangement in fact distributes

' power as would a limited partnership; or (2) [whether] the 'partner or
venturer is so inexperienced and unknowledgeable in business affairs that
he is incapable of intelligently exercising his partnership or venture
powers; or (3) [whether] the partner or venturer is so dependent on some
unique entrepreneurial or managerial ability of the promoter or manager
that he cannot replace the manager of the enterprise or otherwme exercise
meaningful partnership or venture powers.

Id, 293 S.C. at 181, 359 S.E. at 286, citing Williamson, 645 F.2d at 424.

3

The Snedigar partnership ,agreement “provides that Mr. Sngdigar, as managing
. partner, has ‘ﬁlll charge of the management, conduct and operat;on of the Partnership
business in all respects” and that “Mr. Snedigar can be replaced as managing partner by a
two-thirds vote of the other partners.” Snedigar, 293 S.C. at 179, 359 S.E.2d at 285. The

Snedigar court pbinted out the following in their decision finding that the general

partnership interests were not securities:

7
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\ /
Further, it appears from the record that at least two of the partners are 24
lawyers and several others are businessmen. We recognize that these
partners may not have specific expertise in _the field of commercial
development. However, it does not necessan]y follow as a matter of law

that they lack the business experience and knowledge necessary to
exercise partnership powers intelligently or that they were dependent

on Mr: Snedigar to the extent they could not replace him or otherwise
exercise meaningful partnership powers.

Id., 293 S.C. at 182, 359 S.E.2d at 286 (emphasis added)

-

Key elements of the Snedigar decision are the Court of Appeals’ recognition of

the factors set forth in Williamson, the fact that the general partners were lawyers and

businessmen, and that the partnership agreement, though makmg Snedigar the managing
partner, provided that he could be removed by a two-thirds vote of the other partners.

- The Snedigar court noted that the agreement also provided that:

N (
No one member of the Partnership, including the Managing Partner, shall
be authorized or empowered without the consent of the majority of the
other Partners (but with such consent shall be authorized and empowered)
on behalf of the Partnership to borrow (from any Partner or third party) or
lend money, or make, deliver or accept any commercial paper, or execute
any mortgage, deed, release or purchase or contract to purchase, or sell or
contract to sell any property, or compromise or release any claims or
debts, or obligate the Partnership in an amount in excess of or withdraw
any money of the Partnership having a value or being in excess of

/ . $1,000.00.
Id, 293 S.C. at 179,359 S.E. 2d at 285
Given the analysis. by the South Carolina court in Sngadz‘gar, the favorable _
recognition of Williamson, and the emphasis on rights that the investors retaﬂined, it seems
appropriate to applyl the Willigmson analysis to the limited liability companies in this case
by analo gy and that this is consistent with South Carolina law. |
In Securities and Exchange Commission v. Merchant \Capz'taf, LLC, 48\3 F.3d 747

(11™ 2007) the court summarized the three situations (the “Williamson Factors”) where a -

\

‘ ) geqeral partnership would qualify as an investment contract as follows:
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l

25 (D) “[Aln agieement among the parties leaves so little power in the hands
of the partner or venturer that the arrangement in fact distributes power as
would a limited partnership,”

(2) “[TIhe partner or venturer is so inexperienced and unknowledgeable in
Jbusiness affairs that he is incapable of intelligently exercising his
partnership or venture powers,” or

(3) “[T]he partner or venturer is so dependent on some unique
entrepreneurial or managerial ability of the promoter or manager that he

cannot replace the manager of the enterprise or otherwise exercise
. meaningful partnership or venture powers,” '

Id, at 755.

- In performing its analysis of-the Williamson Factors, the Merchant court, with
regard to the first factor, whether the arrangement in fact distributed power as would a
limited ﬁartnef*ship, found barriers to removal of the managing partner to include (1) a
unanimous vote, (2) removal was for cause only, (3) the investors were geographically
dispersed with no preexisting relationship and (4) the lack of face-to-face contact among
the partners exacerbated the other difficulties and rendered the supposed power to remove

N
Merchant illusory. Id., at 758.

With regard to the second factor, whether the partners were so inexperienced and
unknowledgable in business affairs that they were incapable of intelligently exercising
partnership or venture powers, the court pointed out that the business in Merchant was a
debt purchasing business. The court stated “The ultimate question is whether the
investors were led to expect profits solely from the efforts of others. Regarciless of
investors' general business experience, where they are inexperienced‘ in the particular
business, they are likely to be relying solely on the efforts of the promoters to obtain their
profits.” Id., at 762. In Footnote 12, thelcourt stated “it is clear here that general business l

experience does not have any significant overlap with the debt purchasing business. /d.
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“[Tlhe SEC presented uncontradicted evidence that the individual partners hgealo

experience in the debt purchasing business. They were members of the general public,

and included a railroad retiree, a housewife, and a nurse. Their possible general business
experience is not significant in this case.” Id. The court found that this second factor was

present.

With regard to the third factor, whether the partners were so dependent on the
manager’s entrepreneurial or managerial ability that they could not replace it or otherwise
exercise meaningful powers, the court found that the partners did not have a reasonable
alternative to the manager because the assets were held.in pools.

[T]he RLLP partners did not have any realistic alternative to management
by Merchant (in addition to having no practical ability to remove
Merchant). That is because Merchant effectively had permanent control
over each partnership's assets. Merchant pooled the partnerships' assets
and invested them in pools of accounts owned by New Vision. Merchant'
had a service contract with New Vision that gave Merchant a right to the
return of debt accounts only in certain limited circumstances, or upon
termination of the entire contract.

Id. at 764.
The court concluded:

D. Conclusion: RLLP [registered limited liability partnership] interests
were investment contracts.

For all of these reasons, the RLLP interests were investment contracts
covered by the federal securities laws. The partners had the powers of
limited partners, since they had no ability to remove Merchant and the
purported authority to approve purchases was illusory. They were
completely inexperienced in the debt purchasing industry. Finally, even if
they could have removed Merchant (which they could not), they had no
realistic alternative to Merchant as manager because their debt pools were
.in fractional form with a company whose only contractual relationship was
with Merchant.

Id., at 765-766.
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27/‘ Analysis of the Williamson Factors as to the SOLT Entities and SOE

~

Factor 1

A

Do the agreements among the SOLT Entities and SOE leave so little
power in the hands of the partners or venturers that the arrangement
in fact distributes power as would a limited partnership?

The SOLT Entities and SOE are all controlled by Operating Agreements.
As set forth in the Uniform Limited Liability Company Act of 1996 (the

“LLCACT"): -

-

.. -(a) Except .as. otherwise -provided in subsection (b), all members of a
limited liability company may enter into an operating agreement, which
need not be in writing, to regulate the affairs of the company and the
conduct of its business, and to govern relations among the members,
managers, and company. To the extent the operating agreement does not
otherwise provide, this chapter govems relations-among-'the members,

. managers, and company.

S.C. Code Ann. § 33-44-103(3)(i).

The removal and replacement of the manager 1s not addressed in any of the
Operating Agreements. However, the LLCACT provideé that unless not othe\rwise set
forth in the operating agreement, “a manager: (i) must be designat;d, appointed, elected,
ré;noved, or replaced by a vote, approval, or consent of a majority of the members.” SC
Code Ann. § 33-44-404.

Each Operating Agreement contains provisions that énagle the invest'ors to protect

their interests. The following provisions are in each of the Operating Agreements for the

SOLT Entities, including SOE (emphasis added):*

° The various Operating Agreements refer to Articles of Organization. I. note that no Articles of

Organization were placed in the Hearing record. .
¢ The various operating agreements are in the record as follows: SOLT I at Exhibit 10, SOLT II at Exhibit
2, SOLT IV at Exhibit 4, SOLT V at State Exhibit #14, SOLT VII at R Exhibit 3, and SOE at Exhibit 11.
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3.2: Additional Capital Contributions. If the majority of Members 28
(voting based upon Ownership Percentages) determine that the
Company needs additional capital, the additional capital contributions
- made by the Members shall be in proportion to their respective Ownership
Percentages in the Company.

3.3(c): Loans by Members. A Member shall be allowed to make a
Joan to the Company if the Members unanimously agree to the making of
said loan or if the loan is made pursuant to Section 3.3(a) [payment by non-
defaulting members of defaulting members obligations].

5.3: Information. In addition to the other rights specifically set ™
forth in this Operating Agreement, each Member is entitled to all !
information to which that Member is entitled to have access pursuant to

. South Carolina Code § 33-44-408. o

7.4: New Members. Upon unanimous consent of the Members,
the Company shall have the ability to admit new Members either by the
Members selling a portion of their interest to the New Member or by the
Company granting an additional interest to the new Member. In either
event, the new Member must comply with Section 7.5 in order to be
recognized as a Member of the Company.

12.5: Amendments. This Agreement may be amended only by a
written instrument executed by all the Members.

The LLCACT gives the members'the following rights to information:

§ 33-44-408. Member's right to iﬁformatiqn.

(2) A limited liability company shall provide members and their agents
and attorneys access to its records, if any, at the company's principal office
or other reasonable locations specified in the operating agreement. The
company shall provide former members and their agents and attorneys
access for proper-purposes to records pertaining to the period during
which they were members. The right of access provides the opportunity to
inspect and copy records during ordinary business hours. The company
may impose a reasonable charge, limited to the costs of labor and material,
for copies of records furnished. '

(b) A limited liability conipany sﬂall furnish to a member, and to the legal
representative of a deceased member or member under legal disability:

As discussed earlier, there is not an operating agreement for SOLT II in the record and there was not a
SOLT VI. However, as regards SOLT I1L, it was formed on the basis of SOLT L.
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29 (1) without demand, information concerning the company's
business or affairs reasonably required for the proper exercise of
the member's rights and performance of the member's duties under ‘
the operating agreement or this chapter; and

(2) on demand, other information con{cerning the company's
business or affairs, except to the extent the demand or the
information demanded is unreasonable or otherwise improper
under the circumstances. g

(¢) A member has the right upon written demand given to the limited
liability company to obtain at the company's expense a copy of any writfen

operating agreement. ~

By default, since the Operating Agreements are silent, the members can replace

the managing member by majority vote. The per capita majority required for action
ranges from 3 in a 5 member entity to 13 in a 24 member entity.

The overla;)ping and partially overlapping memberships, aﬁd téstimony of how
the members knew each other make it reasonable that the members could effectively
communilcate with each other and exercise their retained powers.

Trial testimony indicates that members knew each other for the most part. As to
SOLT I, Mr. Mclntyre testified that “Silvgr Oak I was a smail group of members that
were also on a - - if not a daily coﬁyersation, at least a weekly conversation of what was
going on. So, that was a — We made, collectively made, decisions on a lot of things.” Trl,
p. 67, 1. 21-25. A§ to SOLT IV, Mclntyre testified “I'm fairly confident that each and
every one of them [SOLT IV members] were one degree of separation from an existing

member, a friend or a family member.” Tr2, p. 565, 1l. 6-8. As to SOLT II, Mr. McIntyfe

* testified
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J

We had all of the Silver Oak I people. We had my 30
friend Phil Cart. We had Murray's pal Jim

Delamarter. We had, you know, Jim brought

somebody. You know, Dr. Vitek brought in a couple

of her friends, local friends and maybe relatives.

Tr2, p. 558, 1L 7-11.

Mr. Melntyre referred to Jim Paris, Dr. Vitek and Murray Reed as friends. Tr2, p.
540, 11. 1-3.

Mr. Mclntyre testified that Martin Rehdér was Murray Reed’s business partner,

Tr2, p. 540, 11. 9-11.

Mr. Silver testified “I became friendly over time.” with Jim Paris “through whom |

-~

later met Jack Mcintyre.” Tr2, p. 91, 1. 18 - 20.
Mr. Finn testified that he learned about Silver Oak land operations through his
“friend” Jim Paris. Tr2, p.'195, 1. 1-5. Mr. Paris testified that Mr. Silver and Mr. Finn

were real estate customers of hi‘s. Trl.p.418. 1. 13-21.

Mildred Fauerby is Dr. Vitek’s mother. Tr2, p. 575, 1I. 13-14. Mr. Paris testified
that his participation was through Bourbon Place, LLC. Tr2, p. 420, 11. 12-13.
By analogy to another general partnership case, it is not necessary that all

members be active or sophisticated. (

The fact that some of the general partners may have remained passive or
lacked financial sophistication or business expertise does not affect the
result. General partners who are capable of exercising significant
managerial powers cannot convert their partnership interests into a
security merely by remaining passive. [citation omitted] Moreover,
- members of a general partnership who lack financial sophistication or
business expertise nevertheless may exercise intelligently the powers
conferred on them by the partnership agreement and state law. They are
entitled to receive financial reports and have the right to inspect and obtain
copies of partnership books and records. [citation omitted]. To the extent a
partner needs advice or assistance in the exercise of his powers, he is of
course free to consult with more knowledgeable partners or third persons,
or to /employ accountants and lawyers. In a word, a general partner is not
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31 dependent only on the degree of his own business sophistication in order
to exercise intelligently his partnership powers.

Rivanna Trawlers Unlimited v. Thompson Trawlers, Inc., 840 F2d 336, at 242, footnote
10.

I recommend that the Securities commissioner find, based on the (1) requirement
of a simple Ipajority of the members to replace the\ manager, (2) the small number of
votes required to replace the manager due to sizes of the memberships and the per
capital majority rule, (3) the requirement that a majority approve any additional capital

contributions, (4) the protections afforded the members by requiring unanimous consent

for any mémber to make loans to the entities, (5) the inability to amend the oper-at‘ing
agreements without unanimous consent, (6) the requirement that new members be
admitted only upon unanimous consent, (7) the access to financial information afforded
by the Operating Agreements and the LLCACT, (8) the interrelatedness of the various

entities, ‘and (9) the relationships between the ‘membeérs, that the preponderance of the

evidence shows that the members have retained enough powers to protect their interests,’

to replace the management should they so elect, and to confer with each other to do so
should they so ¢lect.

| I also recommend that the Securities Commissioner find, by the preponderance

of the evidence and given the terms of the Operating Agreements, that the SOLT Entities

and SOE are not entities “where the investor lacks any real control over the operationyof

the ent/erprise.” Majors, 644 S.E.2d at 717-718, cit\ing O’Quinn v Beach Associaiés, 272

S.C. 95, 105, 249 S.E.2d 734, 739 (1978) and that this is not a case where the “investor

was required to put up his money and then sit back while nature and the promoter took

their courses.” O’Quinn, 272 S.C. at 106, 249 S.E. 2d at 739.

s ROA_0027 )
TP Page 18 of 22

—~—



_ o —

Factor 2: Do the investors in the SOLT Entities and SOE have the sophistiaam
and wherewithal to exercise their retained powers such that the powers are not
illusory?

The facts here are similar to what the South Carolina Court of Appeals recognized
in Snedigar. Various members of the SOLT Entities and SOE were business people and
included attorneys. Summaries of the backgrounds of the p\rincipals of SOE are attached
to the SOE Business plan (R. Exhibit 5). Note that certain of these individuals are also

‘members of various of the SOLT Entities as well as SOE:

Richard A. Silver: Financial Advisor. Silver was Treasurer of the Fidelity
funds .and was an employee of Fidelity Management Research (1997).
Currently, he serves on their Board of Directors of The Korea Fund, Inc.
and also serves as the Chairman of the Audit Committee of that Board.
Before joining FMR, Mr. Silver served as Executive Vice President, Fund
Accounting & Administration at First Data Investor Services Group, Inc. (
11996-1997). Prior to 1996, Mr. Silver was Senior Vice President and Chief
Financial Officer at The Colonial Group, Inc. Mr. Silver also served as -
Chairman of the Accounting/Treasurer's Committee of the Investment
~  Company Institute (1987-1993). \

Mr. Silver is a member, either directly or through his IRAs, in SOLT IV,

SOLT V, SOLT VI, and SOE.

Paul Finn. JD: Legal Advisor. Finn is Chief Executive Officer of
Commonwealth Mediation and Conciliation, Inc. of Brockton,
Massachusetts. Finn has mediated and/or arbitrated more than 5,000
claims. He also serves as the chief administrator and marketing executive
for the company. Finn graduated from Stonehill in 1971 with a bachelor's
degree in history. He recelved a J.D. from New England School of Law in
1976 and a master's degree in government from Harvard University in
1990. ~

Mr. Finn is a member in SOLT IV, SOLT VII, and SOE.

James R. Paris: Real Estate Advisor. Paris owns and operates Hilton Head
Real Estate.com. His many accomplishments include: Former National
Membership Director of Sales, Sea Island, GA; Former Director of Sales
Greenbrier Sporting Club; Member Gold Level Prudential Chairmen's
Circle; International Presidents Premier Club Member 2001(awarded to
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33 only the top 1% of Coldwell Banker agents worldwide); Accredited
Buyers Representatlve (ABR); Life Member Distinguished Sales Award
Winner; Former State Director SC Association of Realtors; Former Board

of Directors Hilton Head Area Association of Realtors; Former Board of
Trustees Hilton Head MLS.

Mr. Paris, either directly or through Bourbon Place Partners, LLC is a member of
’ —

SOLTI, SOLTII, SOLT IIT, SOLET IV, and SOE

\ Brian Mone. JD: President of Commonwealth Mediation and Conciliation,
Inc. of Brockton, Massachusetts. University of Massachusetts-Ambherst,
B.A. 1978 Suffolk University School of Law, J.D. 1982. Mone is a
practicing attorney for 29 years and guest lecturer on mediation and
arbitration. .

Mz, Mone 1S a member of SOE.

A\

David Short: thz-Carlton Club regional vice president of sales operations
for the East Region. Short holds 2 Bachelor of Arts degree from -
Washington and Lee University in Lexington, Va

Mr. Short is a member of SOE.

Susan B. Vitek. DDS: Science Advisor. Vitek conducts research and does
grant writing on biomass production, She operates a chemistry and
biology tutoring service. She was President and sole owner of her dental
‘practice from 1979-1994 in Illinois. Vitek graduated from University of
Northemn Iowa with a degree in chem1stry in 1976 and received a D.D.S.

from Northwestern University Dental School in 1979.

Dr. Vitek, through Dave Jeff LLC, is a member of SOLT I, SOLT 1I, SOLT III,
SOLT IV, and SOLT VII and has an interest in SOE through her interest in SOLM.
Mr. Hartman, a member of SOLT IV, testified that he had experiénce in tree

farming, having owned a Christmas tree farm and harvesting hardwqod trees. Tr2,p.11, 1.

1

25-p.12,1.7. |

Mr. Mclntyre testified that Jim Paris “brought the local market expertise in real

estate to the table” (Tr2, p. 543, 1l. 12-13) and that “Murray Reed had sold, managed a

marketing company in real estate for 25, 30 years.” Tr2, p. 543, 1. 13-15.

L
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‘powers are not illusory.

<
~

I recommend that the Securities Commissioner find, by the preponderance Me

~

evidence and incorporating the findings for Factor | in addition to the business acumen

AN
and backgrounds set forth in this section, that the investors in the SOLT Entities and SOE

have the sophistication and wherewithal to exercise their retained powers such that the

™ i g

I
{

Factor 3: Are the investors in the Silver Oak Entities and SOE so

dependent on some unique entrepreneurial or managerial ability of

the promoter or manager that they cannot replace the manager of the J

enterprise or otherwise exercise meaningful partnership or venture '
" powers? '

The earlier findings for Factor 1 and Factor 2 are incorporated into this section.
There were at least two investors with real estate expertise (Pé.ris and Reed), at least“MO
attorneys (Mone and Finn), a fund treastrer and alsé_ chairman of a fund’s audit
committee of the board of directors of .the fund (Silver), a person with a science
background (Vitek), a person with at least some tree farming experience (Hartman) as
well as other sophisticated business persons. ' )

Testifying about SOE, McIntyre testified that Mr. Paris “did everyﬂljng,’; “he
helped at the greenhouse,” and *Jimbo, being a native Carolinian, was helpful in getting
me some of the ap\)poix}tments” with meetings with govemnﬁent officials. Trl, p.149, 1l. 2-
22. Mr. Mclntyre testified with respect to. Brian Mone tilat “He was several things. He
was trying to raise money, like we all were. He was bringing in trying to bring in capital.”
and that “He also accompanied Paul [Finn] and [ on a trip té England to meet with Drax.

We had a meeting with, at the time, the largest energy ﬁroducer in the United Kingdom,

and we met with their renewable energy guy.” Trl, p. 176, 11. 7-23.
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35 Paul Finn testified “No” in response to the question: “At the time that you

invested [in SOE], did you think that this was going to be another passive investment?”
(
Tr2, p. 203,11. 1-3

As to additional expertise, see infra with regard to Mr. Parish and Mr. Reed’s real

,

estate experience and Dr. Vitek’s role as “scientist.”
Investors were sophisticated business people with a wide range of experience.
1 recommend that the Securities Commissioner find by the-preponderance of the

evidence that given the business acumen of the various members, the legal backgrounds

of certain members, and the real estate and science backgrounds of certain of the
members that the members are not dependent upon unique entrepreneurial or managerial
ability of the manager such that the manager cannot be replaced in the exercise of

meaningful venture powers.,

\ !
CONCLUSION -
i Based on the analysis set forth within along the lines of Williamson, I recommend

that the Securities Commissioner find by the preponderaﬁce of the evidence that the

limited liability company interests which constitute the investments at issue in this matter

are not securities because they are not investment contracts under the facts of this case"

and South Carolina law.

NOW THEREFORE, for the reasons-set forth herein, I recommend to the-

N

Securities Commissioner that the Cease and Desist Order be dismissed.

ﬂm\%

T. Parkin Hunter
Hearing Officer

May 6, 2014
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ADMINISTRATIVE PROCEEDING

BEFORE THE

SECURITIES COMMISSIONER OF SOUTH CAROLINA

IN THE MATTER OF: File No: 12059

ORDER

)
o )
John M. McIntyre and )
Silver Oak Land Management, LLC, )
)
)

Respondents.
) s )

J N . BACKGROUND

- On April 19, 2013, the Secunties Division of the Office of tl:e Attorney General of
the State of South Carolma (the “Division”) issued an Order to Cease and Desist naming John
M. Mclntyre and S1lver Oak Land Management LLC (“SOLM™) as Respondents The Order
to Cease and Desist alleged that on at least 39 occasions, \the Respondents, jointly and
severally, committed violations of section 501 of the South Carolina Uniform Securities Act
(the “Act”), S.C. Code Ann. § 35-1-501. Order § 43 at p. 7. The Division contended that the
Respondent LL.C managers had\violateci state law in their dealings with persons who invested
in the manager-managed LLCs they controlled. The Respondents filed a timely Answer and
Request for Hearing on June 3, 2013.

I appointed a Hearing Officer, and a four-day hearing was held where witnesses were

heard and evidence was presented. The hearing conclu&ed on October 3, 2013. On May 6,

! SOLM is the manager for each of the manager-managed LLCs; Dave Jeff, LLC and John M. McIntyre
are the members of SOLM. Dave Jeff, LLC is a single-member LLC whose member is Susan Vitek. [7/30/13
Transcript, pp. 47-48].

1
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2014, the Hearing Officer issued his Report and Recommendations. I\-Ie recommended that I
“find that the limited liability company interests which constitute the investments at issue in
this matter are not securities” and accordingly dismiss the Cease and Desist Order. {Report and
Recammendétions p- 1.

\ SUMMARY OF FINDINGS

. Having independently reviewed the underlying facts and pertinent legal authorities, I

disagree with and decline to follow the Hearing Officer’s recommendation. For reasons

discussed below, I ¢onclude that the Hearing Officer erred in holdi'ng/ that the investments at
issue in this matter are not securities. In so holding, the Hearing Of'ﬁcer analyzed the )
investments in question as if they had been issued by an entity doing business as a general
partnership. I conclude this\analysis was incorrect. ;

The investment units in question were LLC membership interests issued by manager-
managed LLCs. As discussed below, a manager-managed LLC is an entity that is, in key Y
respects, very different from a general partnership. Among the major differentiating attributes
are limited liability protection for the owners and decision-making by use of a centralized
management structure. Hence, in terms of its key attributes, a manager-managed LLC is set
up much like a corporation or a limited partnership. The non-manager members of a
manager-managed LLC are closely akin to corporate shareholders or limited partners in a
limited partnerslﬁp. . ‘

~

7/
Investments offered and sold to corporate shareholders or limited partners traditionally

~

have been viewed as securities, whereas investments offered and sold to partners in a general
partnership have not. Thus, while investment offerings to limited partners have been
)

presumptively viewed as covered by the securities laws, the opposite presumption has applied

2

/
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to partners is a general partnership. When the appropriate presumption is applied to the
investments offered and sold in this case, which were issued by entities that are limited

—

partnership-like in nature, it is clear that the investments at issue are most appropriately

o~

classified and regulated as securities. A review of the fgcts discussed below confirms the
validity of this conclusion. “
Accordingly, I conclude that dismissal of this matter at this juncture is inappropriate.
The Hearing Officer is directed to make a Report and Recommendation as to whether any
violation of S.C. Code Ann. §35-1-501 has occurred.
| ANALYSIS OF MANAGER-MANAGED LLC UNITS

INTRODUCTION

There is nothing novel in the view articulated here that investment units issued to

members of manager-managed LLCs should presumptively be viewed as falling within the

/

purview of the securities laws. “For LLC memberships, the generally held presm/nption is
that memberships in member-managed LLCs are not secﬁrities (by analogy to general
partnerships) "but those in manager-managed LLCs are.” Scott Y. Barnes ef al, South
Carolina Limited Liability Companies and Limited Partnerships 97 (South Carolina Bar
Cont. Legal Education eéls., 4th ed.y 2012). Indeed, it has long l?een the position of the

South Carolina Securities Commissioner that interests in manager-managed limited liability

companies constitute securities absent strong evidence ~demonstrating ‘the investment

7
/

purchaser’s retention of rights of control. See Limited Liability Comp&ny Membership
Interests as Securities, Office of the South Carolina Secretary of State Statement of Policy

(s

95-2 dated June 16, 1995.
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. .
§
The 1995 Policy Statement put forward two rebuttable presumptions, each of which

accords with the weight of authority: (1) for member-managed LLCs, the Policy Statement
presumed that membership interests are not securities;/(2) for manager-managed LLCs, the
Policy Statement presumed the opposit/e, that the interests are securities. Under the Policy
Statement, to be classified as a member-managed LLC, each member must have “practical
and meaningful participation in and control over the managerial decisions” of the LLC. The
~ Policy Statement also envisioned member-managed LLCs as/e_nti_tie>sr where neither the articles
. of organization nor the operating agreement appoint managers or limit the abiiity of members
to manage the LLC. I conclude the reasoning and analysis in the Policy Statement was sound.
In the case of the instant LLCs, it is undisp;lted that each of the LLCs’ operating a/greements
specified they Awere‘ manager-managed. As discussed below, facts in the record confirm that
the LLCs actually were managed in that fashion by Respondents. Thus, presumptively, the
memberships sold by the manager-man;aged LLCs were securities. /
THE SUBJECT LLCS WERE RUN LIKE LIMITED PARTNERSHIPS

“Unlike general partnership interests, the interest (3_f a limited partner will almost
always be a security.” Mary Ann Frantz, 1 ADVIémG SMALL BUSINESSES § 16:24 (2014). In
general partnerships, the partners must shoulder the risk of open-ended personal liability for
any wrong committed by their partnership or by a partner engaged in conduct that was either
authorized or at least was for “apparently carrying on in the usual way the business of the
partnership.”®>  This xé_sk of personal liability exposure gives the partners in a general

partnership a strong incentive, for their own protection,\to participate in management and to

2 SeeS.C.Code Ann. § 33-41-310(1).
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monitor business activities on an ongoing basis. In contrast, limited partners are more entitled’
to be passive investors because they do not face unlimited personal liability for entity-related
misconduct in which they are not personally involved. ’
Limited partnerships feature centralization of control in the hands of a manager, the
general partner, with the limited partners playing the role of generally passive investors.

Under the limited partnership statute, however, even in a limited partnership the limited

partners are entitled to exercise a measure of control in numerous ways without participating

I
v

" in the “control of the business” and thereby sacrificing their status as limited partners.’

’ Thus, under S.C. Code Ann. § 33-42-430(b), limited partners are given the right to take numerous
actions to protect their interests or further the partnership’s interests, including advising the general partner about

business matters, proposing and voting for the general partner’s removal, and many other actions. The full test of
§33-42-430(b) follows:

{
(b) A limited partner does not participate in the control of the business within the
meaning of subsection (a) solely by doing one or more of the following:
(1) being a contractor for or an agent or employee of the limited partnership or of a
general partner or being an officer, director, or shareholder of a general partner that is a corporation;
(2) consulting with and advising a general partner with respect to the business of the
limited partnership; - ’
(3) acting as surety for the limited partnership or guaranteeing or assuming one or more
specific obligations of the limited partnership;
(4) taking any action required or permitted by law to bring or pursue a derivative action
in the right of the limited partnership;
(5) requesting or attending a meeting of partners;
(6) proposing, approving, or disapproving, by voting or otherwise, one or more of the
following matters: )
(i) the dissolution and winding up of the limited partnership; )
(ii) the sale, exchange, lease, mortgage, pledge, or other transfer of all or
substantially all of the assets of the limited partnership; 3
(iii) the incurrence of indebtedness by the limited partnership other than in the
< ordinary course of its business; h ‘
(iv) a change in the nature of the business;
(v) the admission or removal of a general partner;
(vi) the admission or removal of a limited partner;
(vii) a transaction involving an actual or potential conflict of interest between a
general partner and the limited partnership or the limited partners;
(viii) an amendment to the partnership agreement or certificate of limited
partnership;
(7) winding up the limited partnership pursuant to Section 33 42 1430; or

\ 5
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)
/

The management scheme used by the LLCs managed by Respondents fits' the limited
partnership mold. The invgstor-members tended to be passive investors, and control was
claimed and exercised by the designated managers, as it would be a general partner in a
limited partnership. One of the Respondents, Mr. MclIntyre, served as the promoter for the
subject LLCs. The management company he operated, SOLM, was the appointed manager
of each manager-managed limited liability company involved in this matter. In other
_.words, SOLM, under Mr. Mclntyre’s leadership, performed basically the same management
functions for the LLCs as a general partner would perform for a general partnership.

As_discussed above, in a member-managed limited liability company each member
- has equal rights in the management and conduct of the company’s business, whereas in a
manager-managed company it is only the managers (in this case, the Respondents) with
eqﬁal rights in the management and conduct of the business. "S.C. Code Ann. § 33-44-
404(a) & (b). Furthermore, except for conduct falling in a narrow band of exceptions set forth
in- S.C. Code Ann. 33-44-404(c), the statute-decrees that “any matter relatin\g to the
business of the company may be exclusively decided by the manager.” S.C. Code
Ann. § 33-44-404(b)(2) (emphasis added). The Reporter’s Comment to South Céroiina’s
LL;C law provides that the members of e; manager-managed limi/ted liability 'company

“have no rights in the management and conduct of the company’s business unless

otherwise provided in an operating agreement.” S.C. Code Ann. § 33-44-404 cmt.

i
(8) exercising any right or power permitted to limited partners under this chapter and not
specifically enumerated in this subsection (b).
(c) The enumeration in subsection (b) does not mean that the possession or exercise of
any other powers by a limited partner constitutes participation by him in the control of the business of the

. limited partnership.
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The LLC Documentation Vests the Respondents with Control ,

For the limited liability companies at issue in this case, the non-manager members are
given no appointment of managerial authority to act on behalf entities under their operating
agreements. On the contrary, the LLC operating agreements uniformly state at paragraph
6.1, “[e]xcept as otherwise set forth herein, all decisions effecting [sic] the operatioris of ‘the
Company shall be decided by conseﬁt of the Manager.” See, e.g., State’s Exhibit 4}, p. 5,
-(Silver Oak Land Trust IV, LLC Operating Agreement); State’s Exhibit 10, p. 4 (Silver Oak
Land Trust LLC, ak/a-SOLT I, Operating Agreement) (emphasis added). The Respondent-
managers’ authority was very l;road. Under \the operating agreements, the manager had the
authority to “[e]ngage in any kind of activity and to perform and carry out such contracts of
any kind necessary to operate the business and purposes pf the” LLCs. See, e.g., State’s
Exhibit 4, p. 5; State’s Exhibit 10, p. 4.

” The term “Manager” is defined in each operating agreement as being one of the
/Respondents. See, e.g., State’s Exhibit 4, p. 1, State’s Exhibit 10, p. 1. The LLC’s operating
agreement explicitly curbs the ability of members to participate meaningfully in the
management of the cc;mpany. Through the documentation they originated, the manager(s) in
this case had the s;le ability to manage each company. It is reasonable to conclude that under
the management scheme Respondents established and used, the Respondent-managers’ efforts
were perforce the “undeniably significant ones, those essential managerial efforts which affect

the failure or success of the enterprise.” S.E.C. v. Glenn W. Turner Enterprises, Inc., 474 F.2d

476, 482 (9th Cir. 1973). Respondents’ control power was all-encompassing.
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The LL.Cs Were Managed Consistent with the )Onerating Agreements '

Respondents, through Mr. Mclntyre, exercised control in forming and dperating the
LLCs. In setting up the LLCs, Respondents ﬁmction/ed as promoters for the LLCs. When
inviting investment subscriptions, Mr. McIntyre reserved the right in his “sole discretion” to
decide whether “to accept or reject any offer [or ‘membership’], in whole or in part.” See,

e.g., State’s Exhibit 3, p. 2; Exhibit 5, p- 4 Exhlblt 7, p. 8. From day one, one of the

t

Respondents was the appomted manager of ‘each manager-managed hmlted liability

company involved in thlS matter. By definition, from each one of the LLCs’ inceptions,
Respondents furnished the essential managerial efforts which affect and determine the failu;e
or success of the enterprise.
The record reflects that the LLCs actually were managed in accordance with the
documentation, i.e., by the designated manager, SOLM, which was headed by Mr. McIntyre.
M. Mclntyre promoted the LLCs and controlledSOLM, the LLCs’ manager. He
testified that he was the one who would negotiate purchase price on the properties that
/ he, himself, researched and identified. [7/30/13 Transcript, pp. 63, 65, 81]. Further, he
testified that he was the >on1y one with use of debit cards associa;ed with the company
accounts. [7/30) 13 Transcript, pp. 82, 103]. Under the applicable operating agreements,
the crucial management decision-making ti;at’ determined the financial viability and
profitability of the LLCs was plainly delegated to SOLM, which operated under Mr.
Mclntyre’s guidance. ) |

It is evident that the reality of the LLC’s management structure and procedures

i , -
followed the limited partnership model where control is concentrated in the hands of a

!
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manager who plays the key role in making policy and operating decisions. Copies of the
membership unit offering documents that the Respondents sent out whiie attempting to
raise money from investors were introduced into the record. [State’s Exhii)its 3, 5, 6, 7].
None of those offering documents indicate that any member-investors being solicited were
- expected to shoulder any m;magerial duties after investing. [State’s Exhibits 3, 5, 6, 7].
* Any potential investors having questions about the offerings were told to call Mr.

Mclintyre for answers—no one else. [State’s Exhibits 3, 5, 6, 7].

-

None of tpe offering documents mention or even suggest the requirement or need

for any member-investor other than the manager-member to supply management services

—

to the LLLC. In fact, the offering documents either state or suggest the\contrary. For

example, Silver Oak Land Trust (“SOLT”) V’s offering materials explicitly state that

N

“Silver Oak Land Manage{nent, LLC [the managing member], will generate income for
Silver Oak Land Trust V, LLC.” [State’s Exhib;t 6]. R;spondent MclIntyre further
testified that when “soliciting interest in participation” in the LLCs he did not vary from the
assertions found in the menibership unit offering docm?nents and that it was the
standard offering. [7/30/13 Tra;lscﬁpt, pp. 144-45].

\ At the Hearing, the Respondents offered James Russell Paris to show that the
| members played a role in the management of the company. [10/01/13 Transcript, Testimony
of James Russell Par;s]. However, Mr. Paris’s testimony was not helpful in this regard. Mr.
Paris testified that McIntyre had carte bl?nche with his money, as was ;onsistént with prior

financial transactions they had entered into together. [10/01/13 Transcript, p. 430]. Further,

MTr. Paris testified that he had zero knowledge of the tree farming business and played no
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J
role in making any managerial decisions dealing with SOLT I tree farming or land

impro.vement. [10/01/13 Transcript, p. 430]. He testified he did not “participate directly in the

management of the other SOLT entities in which [he] had an ownership interest. [10/01/13
‘ . )

N

1

Transcript, p. 424].
In describing his dealings with the Respondents, Mr. Paris did testify ‘that he
listed property for sale. The listing “was in the scope of [his] employment as a real estate

broker . . . as opposed to anything relevant to SOLT 1.” [10/01/1\3 Transcript, p. 431]. Mr.

Paris’s role in such a br;’)kerage transaction was to be in his capacity as a licensed real
estate broker, and he, would have received a commission if property had been successfully
sold. {10/01/13 Transcript, p. 430-31]. As of the Hearing date, the property had not-been sold.
[10/01( 13 Transcript, p. 418]. There is no proof that Mr. Paris offered any unique or essential
- managerial skills to SOLM or th'e LLC as a real estate broker that could not have been
providefi by some other licensed broker. I/n fact, Mr. Paris testiﬁe& he was the third or fpurtl_a
broker who listed the property. [10/01/13 Transcript, p. 418]. The record simply establishes
that Mf . Paris acted as an agent of the company for the purposes of listing property for sale.
Mr. Paris denied participating directly in the management of SOLT ;entities. [10/01/' 13
Transcript, p. 424]. He denied being involved in any decisions about tree farming (;r
improving the land. [10/01/13 Transcript, p. 430]. If Mr. Paris had been a limgted partner his
actions would not have disqualified him from limited partner status on the ground that he
participated in control. This is because by law limited partners properly may participate in the.
conduct of the limited partnership’s affai\rs by being an agent or employee or contractor for
the limited partnership or by advising or consulting with the general partnertmanager. S.C.

Code Ans.. § 33-42-430(b)(1) & (2). Accordingly, I find that through his real estate brokerage

10
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activities Mr. Paris did not act as a manager or participate in the control of any LLC. I further
find that his limited efforts were not essential managerial efforts which affected the failure or
- success of any of the subject LLC enterprises.

Phil Hartman, an investor in SOLT IV, likewiée had\little or no in\;olvement of a
managerial ~nature. He testified that at the time he invested he did not contemplate hav,ing an
active role in the company. Further, while he offered Mr. Mclntyre assistance related to
possibly obtaining grants through the Department of Agriculture, his offer was never accepted
and he never did pani;:ipate in the management or business of the cc;mpany. [10/01/13
Transcript, pp. 13-14, 28]. So far as Mr Hartman was initially aware, Jack McIntyre was solely
responsible for the management of SOLT IV. [10/01/13 Trz)mscript, p. 13, 14].

As a non-manager, Mr. Hartman was an outsider, and he was treated as such. When he

became concerned about Mr. Mclntyre’s management behavior, Mr. Hartman sought and was

denied access to information concerning his investment. He testified, “When we started hearing

that there may be problems with the SOLT IV I called Jack [McIntyre} /asking him for a list of

all the financial records, including contracts for selling timber ?uttings, as well as information
on rentals for hunting land. He said hc; would give that to me. It did ot come. I ended up
writing a letter, sending him an email asking for it again, and I still have not received that
information.” [10/01/13 Transcript, p. 28]. -
\Riéh Silver is another investor in the SOLT LLCs who appeared at tl;e Hearing. Mr.
Silver testified that in connection with each of his investments related to this matter, namely
" investments in SOLT IV, V, VII, Silver Oak Energy, and SOLT I, that he had no intention
to play an active role in the company and never did. [10/01/13 Transcript, p. 93-94, p. 102-03,

p. 107-108, 113-114, 121]. Mr. Mclntyre was identified by Mr. Silver as the man who provided
) S
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‘ the essential services needed by the LLCs.* Based on how the SOLT offering had been sold to
him, Mr. Silver’s impression was that Mr. Mclntyre was the key and in fact sole service
provider. “He was going to do all the work. I didn't want to do any of the work.” [10/01/13
Transcript, p. 101]. Further, Mr. Silver did not know anyone elsé who played/ a major
management role in any company except for Susan Vitek. [10/01/13 Transcript, p. 93-94,
102:103, 108]. Ms Vitek was associated with SOLM through another limited liability
. company. [07/30/13 Transcript, p. 47-48]. ] L L o

As was the case with Mr. Hartman, Mr. Silver recounted at the hearing having trouble

getting information concerning his investment from Mr. Mclntyre. “[Tlhe investors in Silver -

Oak Energy (“SOE”) uncovered some financial irregularities that have occurred since SOE’s,

. 3 ., . . / . - . o
creation. When the first of these irregularities came to light, information and documentation was

N
1l

requested of JM. These requests were initially ignored, but iqstead various and conflicting
explanations were prgvided i)y JM as to what actually had transpired, much of which were later
proven false.” [10/01/13 Transcript, p. 141]. | /

Another investor, Paul Finn, testified thai in connection with his investments in SOLT
IV and VII, he had no intention to play.an active role in the company and never did. .
[10/01/13 Transcript, p. 196, 200]. In regards to Silver 6ak Energy, Mr. Finn 'testified that

, :
he did contribute some services, but he had no access to information about the company, did

\

4 “In Jearning about how these timber LLCs worked that Jack had put together, my understanding was
that he created these. He researched and found property and that each LLC, as he formed each one, would own a
single tract of timberland. And that the purpose would be to manage the timber over time for cutting and
harvesting and that that would produce a current return. . . . The only name that appeared on the offering
document for SOLT IV, to my knowledge, was Jack Mclntyre’s. There was no reference to Silver Oak Land
Management in the SOLT IV offering. I never knew of or heard of Silver Oak Land Management at the time. And
so in my understanding from conversations with Jack, is these were his companies that he created and that he

managed by himseif.” [10/01/13 Transcript, p. 92-93].
' 12
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not have access to the financial records of the company, and visited the farm only once.
[10/01/13 Transcript, p. 204-206]. Further, he was located in Massachusetts working as a
mediator. Finn was not located near the farm. [10/01/13 Transcript, p. 205]. When it came
to whose efforts were essential to realizing a pfoﬁt, Mr. Finn testified that he was dependent
on the Respondents to grow, cultivate, and sell for proﬁt/ Miscanthus grass. [10/01/1 3}
Transcript, p. 277]. He testified that SOLM and Mr. Mclntyre received thirty-five pe;cent of
the Silver Oak Energy business for “profession/al services,” whereas he received no share for
any services he contributed. [10/01/13 Transcript, p. 207-08]. Obviously the services
contributed to Silver Oak Energy by Respon'de;lts were the essential managerial efforts which
affect the failure or success of gle enterprise. '

With the lone exceptions of SOLM, Mclntyre, ana Susan Vitek, who functioned as a
manager through her ownersﬁip of Dave Jeff LLC,; none of‘the men]bers of the companies
intended to play an essential control or management role in the companies in which -they
invest;.d. Nor is there evidence they were invited to play such a role when they were offered or
sold their investments. Nor does the record disclose competent, credible evidence that they
invested having had the inclination, desire, and ability to play a lead role in the management
decision-making of the LLCs in which they invested. Likewise missing ﬂom the record is
evidence proving that ﬂ{ey ever took part in rendering any crucial services as part of the LLCs’
management; on the contrary, the record reflects by a clear preponderance of the evidence that

/

they looked to Respondents for such services. In the case of each LLC, it is evident that the

* Dave Jeff, LLC was solely owned by Ms. Vitek and was a co-manager or SOLM with Respondent
MclIntyre. Thus, through Dave Jeff, Ms. Vitek had control power over the LLCs in question.

13
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investors’ profits, which they expected to gain from the LLCs in which they invested, were to
' \

be derived primarily from the efforts of persons other than the investor, namely Respondents.

Respondents Had and Exercised the Dominant Control Power
Central to the Hearing Officer’s recommendation that I find the LLC members units not
to be securities was a Iist of nine factors which, he concluded, “show that the members have
retained enough powers to protect their interests, to replac:;e the management should they so
- — - -—elect;-and-to confer with each-other to do so should Ehey-so-elect.”/—Hearing-Oﬁicer-’s--Report— -
and Recommendations, p. 18. I decline to acfceﬁt the Hearing Officer’s analysis. I find that
those factors-provide an inadequate foundation for holding that the non-manager LLC -

members of the manager-managed LLCs in this case were not offered and sold securities.

Most of the factors cited by the Hearing Officer consist of rights or powers that limited

partners in limited partherships may exercise under the South Carolina Uniformr Paﬁnership ) )
‘Act, or which are expressly granted to members of South Carolina LLCs by statute. These
facts are irﬁportant. Nobody can seriously contend that limited partnership interests are not
presumptively securities. Thus, the fact that a member of one of the LLés had the same rights
. that z; limited'p:ﬁner can lawfully exercise is not a valid reason for finding the securities laws
,should not apply. Stated differently, if the existence of a specific right in the hgnds of a
limited pal;cner does not disqualify the fimited partnership interest held fron} being a security,

it should not be disqualifying if the same right is in the hands of an LLC member. |

The first factor cited by the Hearing Officer was the requirement of a majority vote to

replace the maﬁager. South Carolina law allows limited partners to vote on the removal of a

general partners, see S.C. Code Ann. § 33-42-430(b)(6)(v), and members in every South
(

. 14
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’

Carolina LLC can remove managers by majority vote. S.C. Code Ann. § 33-44-404(3). That
the LLC members held a right held by every South Carolina limited partner (who is presumed
to have purchased a security) does not furnish any justification for holding that the LLC

members were not offered and sold securities.

Nor does the fact that the LLC members enjoyed rights held by every/ other member or

. a South Carolina LLC furnish grounds for holding that \the subject LLC members’ iﬁvestments
should not be classified as securities. After all, the South Carolina Securities Act specifies
that LLC memberships may be classified as securities. See S.C. Code Ann. § 35-1-102(2'9)(E)
(stating that securities in fhe form of an “‘[iJnvestment contract’ may include,>among other
contracts, an interes‘t in a limited partnership and a limited liability company”). Thus, the
existence of a right held by all South Carolina LLC members cannot provide a valid
justiﬁ(;qtion for picking and choosing between those LLC 0fferinés that involve securities and

s
) those that do not. ' !

The Hearing Officer also cited as a basis for his decision “the small number of votes
required to replace the mahager due to sizes of the memberships and the per capital [sic]
majority rule.” Yet per capita voting in mahager-removal decisions is the rule in every South
Carolina LLC. See S.C. Code Ann. § 33-44-40(3). (“[A] manager. .. mustbe .. .removed,
or replaced by a vote, approval, or consent of a majority of the members.” Again, a right held
by all South Carolina LLC members cannot provide a valid justification for picking and

choosing between those LLC offerings that involve securities and those that de not.

The Hearing Officer’s suggestion that the existence of a relatively small number of
. )
members is an important factor influencing whether the securities laws should apply is noted

/ T
\
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but is not accepted as a valid consideration. The Uniform Securities Act exists to provide
-protection to investors in need of the Act’s protections. Therefore, the focus must be on the
investors’ need for protection, and that crucial central issue is not addressed or resolved by
counting how many units are being offered or sold. Stated differently, if an LLC is manager-
managed, the investments it issues presumptively are securities whether the number of
member-buyers is few or many. I note that one of South Carolina’s leading securities cases is
 McGaha v. Moseley, 283 S.C. 268, 322 SE2d 461 (Ct. App. 1984). That case involved
successful suit by a single investor in the face of a claim that the investmeht sold her was not a
security. She recovered although she worked for the issuer and apparently was the only
offeree and purchaser of the security in question. In Mc;Gaha, our Court of Appeals declared,

“Since the securities laws are remedial in nature, courts have uniformly held they should be

liberally construed to protect investors.” McGaha, 283 S.C. at 273, 322 S.E.2d at 464.

Among the other factors cited by the Hearing Officer in support of his view that the
LLC members had not purchased securities were the inability to amend the operating
agreements without unanimous consent and the requirement that new members be admitted
only upon unanimous consent. Yet again, both of those factors stem from statutory
requirements applicat;le to every single South Carolina LLC. See S.C. Code Ann. § 33-44-
404(c)(1) & (7). Because they are universal, they cannot properly proJide e; basis for
distinguishing between LLCs when it comes to applyiné the securities laws. The same can be

said of the Hearing Officer’s reliance on the LLC Act’s provisions guaranteeing LLC

members access to information. See S.C. Code Ann. § 33-44-408. Limited partners also have
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/

broad information rights, see S.C. Code Ann. § 33-42-60, but that does not provide a basis for
disqualifying the partnership units from being classified as securities. |
Also cited by the Hearing Ofﬁqer as factors supporting a finding that the LLC members
could protect their own interests were “the requirement that a majority approve any
- additional capital contributions [and] the protections afforded the members by requiring
unanimous consent for any member to make loans to the entities.” It is ’rllrot clear ;avhy
these right‘s are significant. To the extent they protect against self-dealing transactions, they
are not very important because breaches of fiduciary duty are expressly policed m&ér the LLC
statute. See é C. Code Ann. § 33-44-409(b). In any event, the existgnce of a right to vote
against the LLC raising capital or receiving a loém/from a member are not comsiderations
weighty enough to tip the scale in favor or dépriving LLC members of the 7protections 'of the

securities laws. '

//

In further support of his position that the securities laws should not apply, the Hearing
Officer also referred to “the interrelatedness of the various entitieé, and . . . the relationships
between the members.” These factors are entitled to little weight as evidence in favor of the
Hearing Officer’s conclusion. Indeed, the ﬁrs/t\ factor actually cuts in the opposite direction, in
that “the interrelatedness of the various entities™ suggests the need for investors to receive full
and fair disclosure about the consequences of that “interrelatedness” which could be subject to
abuse and overreaching. In this case, it is clear Respondents controlled various interrelated
LLCs. Because the entities were interrelated, the chances for conflicts of interest, self-dealing
transactions, confusion of financial records, cé;nmingling of ﬁlI\ldS, misapplication of funds,

and wrongful diversion of assets were increased, not decreased. Mr. Mclntyre’s testimony

< -~
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P

indicated that his disclosures when offering LLC unites to investors did not fully describe

potential problems that might arise due to conflicts and self-dealing opportunities. For

example:

Q . When you were raising ﬁloney’for Silver Oak IV, did you tell investors

that you would pay yourself consulting or management fees?

A 1V. I don’t — Well, let me just — I don’t believe that ever came up.

Q  When you were raising money for Silver Oak IV, did you. . . . tell investors
that you would use the money . . . to loan to yourself?

A [ don’t believe that ever came up. -

man?ged, the need for careful and comi)lete factual disclosure via detailed offering documents
was Increased, not lessened. \Likewise increased was the justification for providing greater -
fraud protection for investors, which is a key benefit the securities laws offer to the public. In
truth, the intt%rrelatedness of the various SOLT LLCs was more an invitation to mischief than

a blessing. This is confirmed by a report in the record sent be one LLC member to others in

A [ don’tbelieve that came up. [7/30/13 Transcript, p. 71.]

Due to the conflicts of interest that were lurking within the LLCs Respondents

October of 2012:

\

From the startup of SOE through this year there were many
intercompany loans to and from the various SOLT entities. These are all
improper and unexplained. In addition there were intercompany loans
between and among the various SOLT entities, and probably many more - so
far I have some records for SOLT I and no records for any of the other
SOLTs. But, as of the end of 2011, per SOLT I's tax return, SOLT I has
receivables from SOLT II of $15,098, from SOLT IV of $5,240, from SOLT
V of $1,850, and from SOLT VI (which doesn’t even exist) of $6,661. Also,
SOLT I as of the same date has payables to SOLT III of $407, SOLT VII of
$3,606 and SOE of $37,500.

. .. . In the meantime, each SOLT entity is apparently totally out of
money, and, in fact, each apparently owes the CPA firm that does the annual

tax work the payment for last year-end’s tax return preparation. Also, as

~ 18
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indicated abové, several of the SOLT entities owe money to SOLT I, and
SOLT I and SOLT V owe money to SOE. [Exhibit 18, p. 2]

As for the “relationships between the members,” the Hearing Officer suggests that all

of the members of the LLCs were in contact on a regular basis and that this furthered their

-

ability to protect their interests. In fact, the members were geographically dispersed and

-

communications between them were not easy. Email communication to Mr. McIntyre exists in
the record showing that members had to demand other LLC members’ contact information
from " the Respondents. [State’s Exhibit 16]. Requests for information were ‘met with
stonewalling, [State’s Exhibit 17, p. 2). Further reflecting }lle investors’ distant relationships,
once the Respondents(prm?ided the contact information, an email was sent sﬁaning with, “My
name is Rich Silver - most of you do not know me, but ;;ve are all invest\ors (Members) in one
or more of the Silver Oak Land Trust (SOLT) entities . . . .” [State’s Exhibit 17] (emphasis

added). ‘ - N

It appears that even the ability to communicate with the other investors was

-

N

dependent on the cooperation of the manager in supplying contact information. [State’s

Exhibit 16].© There was substantial evidence that the members had little personal

acquaintance with each other. See [State’s Exhibit 18] (consisting of an email written to

various LLC investors by Mr. Silver stating, “most of you know nothing about me.”). In any

event, the record reflects overwhelming evidence that the LLC members such as Mr. Silver

relied on the manager-members to produce the profit-making efforts that were the “undeniably

-

significant ones, those essential managerial efforts ‘which affect the failure or success of the

.enterprise.” S.E.C. v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 (9th Cir. 1973).

19
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In summary, I decline to accept the Hearing Officer’s analysis at p. 18 of his Report

and Recommendations. 1 find that the LLC members wer&; offered investments by
Respondents in entities controlled by Respondents, that the entities were intended to be
managed by Respondents, and that, upon investing, the non-manager LLC members tended to
acquiesce in control over the operation of the LLCs being in the hands of the Respondent
manager-members. Thus, I find that the LLC memberships were offered and sold securities
- within the coverage of the South Carolina Uniform Securities Act.

Below I consider some additional specific arjc;.as in which my analysis differs from that
of the Hearing Officer.

THE WILLIAMSON CASE IS NOT CONTROLLING

In making his determination, the Hearing Ofﬁc\er basically got the applicable legal

presumption reversed, treating the invesune;lts at issue as if they had been issued by a general

partnership instead of by an entity much more akin to a limited partnership. He thus

\
incorrectly relied primarily on Williamson v. Tucker, 645 F.2d 404 (5th Cir. 1981), cert.

den_ied, 454 U.S. 897 (1981). The Williamson test, as stated by the Hearing Officer, holds that
for an investment in a general partnership to qualify as an investment contract one of three

factors must be met:

(1) An agreement among the parties leaves so little power in the
hands of the partner or venturer that the arrangement in fact
distributes power as would a limited partnership,

(2) The partner or venturer is so inexperienced and unknowledgeable.
in business affairs that he is incapable of intelligently exercising
his partnership or venture powers, or

(3) The partner or venturer is so dependent on some unique
entrepreneurial or managerial ability of the promoter or manager
that he cannot replace the manager of the enterprise or otherwise
exercise meaningful partnership or venture powers.

20
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Hearing Officer’s Report and Recommendations, pp. 11-12 (quoting Sec;crities and Exchange
Commission v. Merchant Capital, LLC, 483 F.3d 747, 755 (1 1" Cir. 2007)).

In my opinion, Williamson offers little usable guidance when analyzing a manger-
managed LLC. The case and its démanding three-part test apply to factual settings where
investments have lbeen sold to buyers who are general partners or joint venturers and who
consequently have: '(1) no limited liability protectionf’ (2) a right to 2 say-so over

management decisions,” and (3) inherent power to bind the entity in the-course of normal

. business dealings® As has been discussed, investments sold to buyers who are general

partners or j({int venturers presumptively are not securities. The investments in this case are
different. - .

Speciﬁcally,"likc corporate shareholders and limited partners, members of a manager-
managed LLC are different from generai partners and joint venturers in each of these three
key fespects, in that they: (1) enjoy limited liability protection,\ (2) cede control over
managementJ decision-making to a central manager, and (3) typically have no authority by
virtue of their ownership interest to conduct busineés on behalf of the er;tity. The Hearing
Officer’s reliance-on Williamson accordingly was misplaced. | ’

The Williamson test arguably provides some guidance in helping determine whethef

investments that facially would not be viewed as securities (like general partnerships or joint -

venture investments) might nevertheless qualify due to special circumstances. But it is of no

’

¢ General partners are liable for the debts of the partnership. S.C. Code Ann. 33-41-370(A).

7 General partners all have equal rights in the management and conduct of the partnership business. S.C.
Cade Ann. § 33-41-510(5).

® Each general partner has the authority to bind the partnership in the normal course of business S.C.
Code Ann. 33-41-310(1). .

21
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use in evaluating whether investments that presumptively qualify as securities should be so
treated. In truth, Williamson imposes an “extremely difficult factual burden” on Iclaims that
general partnerships are securities. Williamson, 645\ F.2d. at 425. The Fourth Circuit |
stated that Williamson “identified 2 narrow exception to the strong presumption that a

7

general partnership is not a security.” Rivanna Trawlers Unlimited v. Thompson Trawlers,

Inc., 840 F.2d 236, 240 (1988) (emphasis added). This case does not involve general
partnerships or entities resembling general partnerships. There is no justification for placing
4
an “extremely difficult factual burden” on the Division in a case such as this.
In applying the Williamson line of cases, the Fourth Circuit has acknowledged that
“[g]eneral partnerships ordinarily are not considered investment contra&s because they
' grant’ partners — the investors - control over significant decisions of the enterprise.”
Rivanna Trawlers Unlimited, 840 F.2d at 240. As the federal district court explained in
Ak’s Daks Communications Inc., v. Matyland Securities Division, 138 Md. App. 314, 331,
771 A.2d 487, 496-97 (2001} ' - -
The rationale for the Williamson presumption is that general
partners have a legal right to participate in the management and control of .
the partnership and can promote its success through their efforts, and that
even if they delegate their actual authority, they retain the apparent
authority to bind the partnership. In addition, general partners remain liable

for the acts of the partnership; therefore, they cannot expect to be passive
investors who derive profits solely from the efforts of others.

The rationale for applying Williamson disa;;pears when the unique setting applicable to
joint ventures or general partnerships is not pres;ant. And, as‘ has been noted, the instant case
at issue does not involve a general partnership. Instead, as the Hearing Officer found at p.
6 of his Report and Recommehdations, each of the limited liability companies in question is

manager-managed. This is an important distinction.
22
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N -

Unlike the case with general partnerships, under South Carolina statutory law, “in a
manager-managed [limited liabilityj company, a member is not an agent of the company
for the purpose of its business solely by reason of being a member.” S.C. Code Ann. § 33-
44-30l(b). Furthér, unlike the case with partnerships, neither the members nor the manager
are personally liable for a debt or liability of the company solely by reason of being or\
acting‘ as a member or manager. S.C. Cdde Ann. § 33-4%—303(a). Moreover, where the
default settiﬁg in a general partnership is shared contro], in a manager-managed limited
liability company, with only very limited exceptions:, “any matt;er relating to the business
of the company may be exclusively decided by the manager ...” S.C. Code Ann. Ann §
33-44-404(b)(2). Therefore, none of the reasons for applying the Williamson presumption
against finding an investment contract apply to this matter.

Likewise, wide of the mark were the Hearing Officer’s repeated citation to and reliance
on SEC v. Merchant Capital, LLC, 483 F.3d 747 (11th Cir. 2007). In that case, the SEC
alleged and proved that the registered limited liability partne(rship interests involved were
securities.  Registered iimited liability partnership interests are a special category of
investment in a partnership-style entity falling between general partnership and limited
partnership membersﬁips. In fact, in Merchant ’Cap;'tal, the SEC argued that investment
contracts existed in the case because the “RLLP intere§ts are more akin to limited partnership
interests, which are routinely treated as invest_ment contracts.” Id. at 755. Indeed, in holding
the investments'to be securities the cou;'t in Merchant Capital found it “significant” that the
RLLP’s manager represented to third parties that the investments actually were limited

partnership interests. Jd. at 762. Although no such representation was made in this case, the

“
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record reflects that there are compelling similarities between the manager-managed LLCs run

by Respondents and limited partnerships. (
: r

THE LIMITED PARTNERSHIP ANALOGY IS VALID -
THE LLC MEMBERSHIPS WERE SOLD AS INVESTMENT CONTRACTS

Interests in manager-managed limited liability companies are more closely related to
limited partnership interests than to general partnership intere;ts. Limited partnerships
_involve a general partner or a group of general pMe;s that retain ‘the rights and powers
associated with a partner in a general partnership. S.C. Code Ann. § 33-42-630(a). Likewise,
in a limited partnership, the general partner(s), not the limited partners, have open-ended
liability for the partnerships debts and obligations. Id. §33-42-630(b). ‘

In exchange for getting protection from devastating personal liability, a limited
partner in a limited partnership gives up many incidents of control to the general partner, just
as corporate shareholders typically relinquish control to the corporation’s board of directors.
Similarly, in a manager-managed limited liability company, “any matter relating to the
business of the company may be exclusively decided by the manager. . .” S.C. Code Ann. §
33-44404@)(2) (emphasis added). The members of a manager-managed limited liability
company “have no rights in the management and conduct of the company’s business
unless otherwise provided in an operating agreement.” S.C. Code Ann. § 34-44-404 cmt.

As we have seen, limited partnership interests generally are presumed to constitute
securities and just as the threshold is high before general partn\ership interests are
considered securities, the presumption that limited partnership .interests are securities is
equally high. See Garrett v. Snedigar, 293 S.C. 176, 181, 359 S.E.2d 283, 286 (Ct. App.

1987); Williamson v. Tucker, 645 F.2d 404, 423 (Sth Cir. 1981).
. 24
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In summary, [ conclude it was error for the Hearing Officer to apply the Williamson
test to analyze the manager-managed limited liability interests in the present case. The
proper presumption to apply is tﬁat the manager-'r'nanaged limited liability }nembership
interests constitute securities. Absent -strong evidence of legal and actual control by
investors, this presumption governs. I find no compelling evidence of actual or intended
control by the non-manager investors in the record. On the contrary, my review of the
record reﬂecfs that in purchasing their LLC memberships the LLC investors made investments
ina common‘ enterprise ‘with the expectation of profits to be derived ‘primarily from the efforts

of persons other than the investor, with those persons being Respondents.

- N
I accordingly find the investment interests sold to them to be securities within the

purview of S.C. Code Ann. § 35-1-102(29)(D) (defining a security to include “an investment
in a common enterprise with the expectation of profits to be derived primarily from the efforts

of a’person other than the investor.”). This conclusion is further amplified below.

THE LL.C MEMBERSHIP INTERESTS SATISFY THE HOWEY TEST

Because this is a case of first impression before the Commission, I will explain why the
LLC membership interests in this case qualify as investment contracts under the Howey line

of cases and the South Carolina Uniform Securities Act.
\

When interpreting the Act, the courts may look for guidance in the interpretation of
the federal securities laws. Majors v. South éarolina Securities Commission, 373 S.C. 153,
163, 644 S.E.2d 710, 716 (20?)7). The securities law /;nust be applied flexibly. The need for
flexibility is }xnportant because the securities laws were enacted to régulate the “countless and

variable schemes devised by those who seek the use of the money of others on the promise

25
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of profits.” S.E.C. v. W.J. Howey Co., 328 U.S. 293, 299 (1946). The securities laws
serve the purpose of regulating “investments, in whatever form they are made and by
whatever name they are called” and thus they contain broad definitions designed ‘to
encompass virtually any instrument that might be sold as an investment.” S.E.C. v.
Edwards, 540 U.S.-389, 393 (2004) (citations omitted). When determining whether an
instrument fits within the Act’s definition 6f a security, that definition “should be
liberally construed to protect investors.” Gordon v. Drews, 358 S.C. 598, 606, 595
S.E.2d 864, 868 (Ct. App. 2004) (citing McGaha v. Mosley, supra). -
The Act defines a security by listing various items which qualify as securities,

ingluding an “investment contract.” According to the Act, the term “security” includes:

an investment in a common enterprise with the expectation of profits to be

derived primarily from the efforts of a person other than the investor and a

“common enterpnse” means an enterprise in which the fortunes of the investor

are interwoven with those of either the person offering the investment, a third

p@, or other investors. )
S.C Code-Ann. 35-1-102(29)(D). As was noted at p. 15, supra, the Securities Act, goes on to
state that an “investment contract rriay include, among o':her contfac;ts, an interest in a
limited partnership, and a limited liability company...” S.C. éode Ann. 35-|l-1/02(29,)(E).

An investment contract has been defined at the federal level as a “contract, transaction

or scheme whereby a person invests his money in a common enterprise and is led t\o expect
profits solely from the efforts of the promoter or a third party . ..” W.J Howey .Co., 328
U.S. at 298-99. In fact, South C\anljina’s Supreme Court has applied the “Howey tt\e;t” in

defining an investment contract. Majors, 373 S.C. at 162-67.

Ve
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Since the Howey decision, federal decisions and the Act have eliminated the word
“solely” or have lessened the requirement that the profits <;ome “solely” from the efforts of
others to “primarily” from the‘efforts of others or from the essential efforts of othérs. See -
United Housing Foundation, Inc. v. Forman, 421 U.S. 837, 852 (eliminating the word
“solely” from the recitation of the Howey test); S.C. Code Ann. § 35-1-102(29)(D)
(“primarily from the efforts of a person other than the investor.”); Majors, 373 S.C. at 167
(“The key determination is whether the promoters’ efforps, not that of the i\nves;tors, foﬁn the
‘essentiai managerial efforts which affect the failure or sﬁccess of the enterprise.””); S.E.C.

v. Glenn W. Turner Enterprises, Inc., 474 F.2d 476, 482 (9th C1r 1973). (“[W]e adopt a
more realistic test, whether the efforts made by those other than the investor are the
undeniably significant ones, those essential ma\nagerial efforts wﬁich affect the failure or
success of the enterprise.”); Bailey v. JW.K. Properties, Inc., 904 F.2d 918, 920 (4tﬁ/
Cir. 1990) (“[T]he most essential functions or dutiés must be pedoﬁed by others and
not the investor.”). - ,

As was shown above in discussing the factual ref:ord, there is no doubt that the
profits, if any,. generated by the investors’ LLCs in this case were destined to come
“primarily” from the efforts of Respondents and not from the efforts of the investors.
Applyir;g the appropriate construction to the “investment contract” definition mandates
that the investments in issue here b‘e\ classified as securities.

The Howey test’s ‘applicability in this matter tumns on the last prong: “whether the
promoters’ efforts, not that of the in;estors, form the essential managerial efforts which
affect the failure or success of the enterprise.” Majors, 373 S.C. at 167, 644 S.lé.2d at 718
(internal quotations omitted) (citing Unique Financial Concepts, 196 F.3d 1195, 1201 (1999)
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(11th Cir. Fla.1999)). The higher factual burden of meeting one of the Williamson factors
does not apply in this case. In my review of the Hearing Officer’s Report and
Recommendation and the accompanying record, it is clear that this test is satisfied.

Even using the Williamson test as guidance in determining whethsr the “efforts of

others” prong of Howey is satisfied, the operating agreement, the facts in the record, and the

s

inferences reasonably drawn all combine to prove that the manager-managed limited

N

liability companies at issue distributed power as would -a limited partnership. Thus, the
first prong of Williamson is met with respect to each company.

As discussed above, the Hearing Officer listed.nine factors that he viewed as supporting

~

his finding that the first of the three Williamson tests had not been met. As has been noted,

however, tl;esc factors listed by the Hearing Officer are either irrelevant or are entitled to little
weight in a case s;u?:h as this. The crucial question under Howey 1s whether the investors were
;
induced to rely on a promoter or manager (which they unquestionably were) and whether the
efforts extended by the party relied upon were the “undeniably significant ones, thqsq
* essential managerial efforts which affect the failure or success of the enterprise.” S.E.C. v.
Glenn W. Turner Enterprises, In‘c., 47;% F.2d 476, 482 (9th Cir. 1973). In this case, the
primary and undeniably significant efforts were being supplied by Respondents,'particula:]y
those coming from Mr. McIntyre. The crucial questions surrounding status of the investments
as securities must therefore be answered, “Yes.” Unquestionably, Respondents offered to
provide and did provide the essential manageriai efforts that the investors justiﬁai;ly relied on

to make a financial return on their investments. )
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’,

Again, the members in the manager-managed limited liability companies at issue
, ' g

lack the authority to perform key management actions for the companies. In each of the
¢

companies at issue, the operating agreements provided the manager with\the primary, if not
the sole, authority and power to discharge the business 'of the company. The South Cle\n'olina
Uniform Limited Liability Company Act and the llanguage of the operating agreements
neutered any ability of the members to play a major role in the management of the
companies in which they invested. No grant of authority to act. for the c;)mpany exists in

'

the operating agreements; therefore, according to the law, no authority exists. In this case,

- reality followed the form announced in the doc/uments: the members never intended to piay
a role in the companies and never did play a léading role in the management of the
companies. Plainlyz the power distributed to the members was analogous to that found in a
limited partnership. |

. | SiJMMARY

To summarize, I find and conclude that, (i) a membership interest in a manager-

b

managed limited liability company is presumed to be an investment contract and that no
competent, credible evidence sufficient to rebut the /gresumption has been presénted; the
membership interests are properly classified as investment contracts under S.C. Code Ann. §
35-1-102(29)(E), (ii) the Howey test is satisfied, and (iii) the record provides compelling
evidence that at least on;a of the three Williamson factors is satisfied, which is sufficient to
satisfy even the rigorous Williamson test. 1 thus hold that the maqager-managed limited

liability company interests at issue in this matter are securities.
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ORDER

It is hereby ordered that the Hearing Officer is to make a Report and
Recommendation to me within sixty (60) days of this Order consistent with this ruling
regarding whether or not a violation or violations of S.C. Code Ann. § 35-1-501
occurred as it relates to an offer or sale of the securities at issue.

IT IS SO ORDERED this_|Z day of .si)q{iﬁzw\@aom.

By: @Q&w LJ\/Q&W&,
The Honorable Alan M. Wilson
Securities Commissioner State of South Carolina
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/

ADMINISTRATIVE PROCEEDING
BEFORE THE

SECURITIES COMMISIONER OF SOUTH CAROLINA

IN THE MATTER OF: ).
y )
John M. McIntyre and )
Silver Oak Land Management, LL.C, ) RECOMMENDATION
) (File No. 12058) '
)
Respondents. )
) N
) Y
™ RECOMMENDATION oo

I recommend to the Securities Commissioner (the “Commissioner”) that the following

remedies be ordered:

-

a. The Respondents immediately cease and desist from transacting business in this
State in violation of the South Carolina Uniform Securities Act of 2005, S.C.
Code Ann. § 35-1-101 ef seq. (the "Act™), and, in particular, Section 35-1-501
thereof; ‘

b. Any exemption available to the Respondents under the Act be permanently
revoked prospectively; and

¢. The Commissioner levy appropriate Civil Penalties in accordance with § 35-1-

604 against Respondents in accordance with a maximum number of violations
of 78.

d. The Respondents pay the actual cost of the investigation and proceedings.
REMAND BACKGROUND
This matter came before me by hearing commenced on July 30, 2013, which

continued on October 1 through October 3, 2013, in the offices of the Commissioner. Testimony

\
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was taken and evidence was presented.’ I issued my May 6, 2014, Report and Recommendations
(the ‘;hlitial/Report”) to thePCommissioner. My recommendation pursuant to the Initial Report
was to “find that the lin‘xited liability company interests which constitute the investments at issue
in this matter are not securities” and accordingly glismjss the Cease and Desist Order (the “Cease
and Desist Order”) issued April 19, 2013. The Commissioner issued an Order dated September
12, 2014 (the “Commissioner’s Order”), wherein he found that the investments were securities
and remanded this matter to me to make further findings in accordance with the Comllnissioner’s
Order. THEREFORE, I proceed in ‘accordance with the Comlmissioner’s Order from the
conclusions of the Commissioner that the investments are securities. The issues that remain in

this matter and are addressed in this subsequent order are whether or not the sales of the

securities were in violation of § 35-1-501.

/

HEARING
Witnesses that appeared on behalf of the Securities Division of the State of South

Carolina (the “Division™) were Mr. Phil W. Hartman, Mr. Richard A. Silver, Mr. Paul Fin, Mr.

James Russell Paris, and Ms. Sandra Matthews. 8

1

Mr. John M. Mclntyre was called by the Division and by Respondent.

~ ) JURISDICTION

This matter was heard pursuant to Order. Designating Hearing Officer (the “Order of
* Appointment”) dated June 14, 2013, issued by the Commissioner in accordance with the Act.
~ The Order of Appointment grants t‘t'le hearing officer the authority to hear the case and to
take all actions he deems relevant or material to his recommending findings as to the matters
alleged in the Cease and Desist Order. -
' The hearing on July 30, 2013, was transcribed (Tr.1) by Sandra M. S\nead. The hearing on October 1, 2013;

through October 3, 2013, was transcribed (Tr.2) by Jennifer L. Thompson, CVR-M, Nationally Certified Verbatim
Court Reporter.
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BURDEN OF PROOF

The Act does not set forth the burden of proof the Commissioner must meet to prove that
the remedies recommended should be implemented. The remedies are penalties and bars. This
procee/ding is not subject to the requirements of the South Carolina Administrative Procedure
Act., § 35-1-604(c), South Caroli/na Reporter’s Comment 3.

The South Carolina Supreme Court has looked to federal law for guidance for
interpreting the Act.\“[C]ases interpreting Section 12(2) of the Securities"Act o'f 1933, while not
binding authority on this Court {South Carolina Supreme Court], are looked to for guidance‘ in
interpreting: the corresponding South- Carolina Code provision with which we are dealing.”
Bradley v. Hullander, 272 S.C. 6, 21, 249 S.E.2d 486, 494 (1978). In Bradley, the Court noted

that the statute under consideration was taken almost verbatim from Section 12(2) of the

Securities Act of 1933. 15 U.S.C.A. § 77L (2). I note that S.C. Code Ann. § 35-1-501 is not

identical to Section 17A of the Securities Act of 1933, but for the pufposes of this litigation,‘

there is no reason to treat it as significantly different for purposes of using federal cases to
provide guidance for interpreting the Act. With this in mind, the decisions of the [\J.S. Supreme
Court and South Carolina courts show that the appropriate burden of proof to-be applied in
admjmstratlve secuntles actions is a preponderance of the ewdence standard. The United States
" Supreme Court, cztmg Steadman v. SEC, 450 U.S. 91, 101 S. Ct. 999 (1981), stated “we upheld

use of the preponderance standard in SEC administrative proceedings concerning alleged

violations of the anti-fraud provisions.” Herman & MacLean v. Huddleston, 459 U.S. 375, 390,

103 S. Ct. 683, 691 (1983).

Page 3 of 13
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The United States Supreme Court has not required the higher standard of clear and
convincing evidence in securities cases and no case in South Carolina has done so. Therefore, the

preponderance of the evidence standard is the applicable standard.

CEASE AND DESIST ORDER

The~ Commissioner found in the Cease and Desist Order that:

43. On at least 39 occasions, the Respondents, jointly and severally, in connection
o with the offer, sale, or purchase of a security, directly or indirectly,

\
a. Employed a device, scheme, or artifice to defraud;

! b. Made an untrue statement of a material fact or omitted to state a material fact

necessary in order to make the statements made, in light of the circumstances
under which \they were made, not misleading; ‘or

c. Engaged in an act, practice, or course of business that operates or would
operate as a fraud or deceit upon another person. i

The Commissioner ordered the following relief pursuant to the Cease and Desist Order:

/
NOW THEREFORE, pursuant to S.C. Code Ann. § 35-1-604(a), IT IS HEREBY
ORDERED that: ’

a. The Respondents immediately cease and desist from 'tx;ansacting business in this
State in violation of the Act and, in particular, Section 35-1-501 thereof;

b. Any exemption available to the Respondents under the Act is hereby
permanently revoked prospectively; and

c. The Respondents each pay a civil penalty in an amount not to exceed $10,000
for each violation of the Act committed by that Respondent, and the actual cost
of the investigation and proceedings. In the alternative, if a Respondent
chooses to let this Order become effective by operation of law, that Respondent

shall pay a civil penaity of $50,000 for violating the Act as detailed in this
Order.

Page 4 of 13
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’

NATURE OF RELIEF

This matter requires me to make determinations of whether t\he Respondents have
violated § 35-1-501 in connection with the “offer, sale, or purchase of a security.” Pursuant _to §
35-1-604, the Commissioner may issue a cease and desist order and may impose a civil penalty
in.an amount not to exceed ten thousand dollars for each violation. Administrative enforcement
actions under § 35-1-604 do not requi;'e culpability to be pled or proven. Official a)mment
number 6. [ have r;ot delineated every possible.incident that contributes to a violation of § 35-1-
501 in this recommendation and do not intend for the matters set forth herein to be considered an
exhaustive list of possible impermissible actions by Respondents. The number of violations for
purposes of this recommendation is the number of sec1\1rities constifuting interests in various
limited liability companies sold ar;d not each act of misappropriation of funds or other violations.
My recommended finding as to the number of violations is sevenq\/-eight.

FINDINGS OF FACT

As to matters delineated as “recommended findings,” they should be construed as
findings of fact or conclusions of law as appropriate. For factual matters that are not referenced
to tlhe record 1n the body of this report, see the transcripts of record and the exhibits which are
‘incorporated into this report. .

Respondent thn M. Mclntyre (“Mclntyre™), individually or through Silver Oak Land
Management, LLC (“SOLM”) as Manager formed seven limited liability companies
(collectively, the “SOLT Entities”) pms@t to the South Carolina Uniform Limited Liability

Company Act of 1996.2 S.C. Code Ann. § 33-44-101, et seq. Six of the SOLT Entities (SOLT I,

=

? The various operating agreements are in the record as follows: SOLT I at Exhibit 10, SOLT II at Exhibit 2, SOLT
IV at Exhibit 4, SOLT V at State Exhibit #14, SOLT VII at R Exhibit 3, and SOE at Exhibit 8. There is not an
operating agreement for SOLT III in the record and there was not a SOLT VI. However, as regards SOLT III, it was
formed on the basis of SOLT I. Note that there were two court reporters and exhibit numbering is not consistent.
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SOLT II, SOLT I, SOLT IV, SOLT \l/, and SOLT VII) were formed for the purpose of
purchasing and managing tracks of timberland’} State’s Exhibits 2, 4, 8, 10, 14, and
Respondent’s Exhibit 3. Silver Oak Energy (“SOE”) was formed for the purpose of growing
miscanthus grass as a renewable fﬁel source, Tr.1, p. 95, Respondents’ Exhibit 5. The SOLT
Entities owned land and had operations in various locations in North Carolina and in South

Carolina. SOLT I made a secor}dary offering and brought in three new members after SOLT I

was formed.

Each cofnpany is manager managed. John McIntyre is the manager of SOLT I, SOLT IL,.

and SOLTIIL.* SOLM is the manager of SOLT IV, SOLT V, SOLT VII, and SOE.

The number of interests sold in the SOLT Entities is as follows, excluding interests sold

to Respondents McIntyre and SOLM: ‘ .

Entity Number of | Source B
: Members’® .

excluding ' A
Mclntyre
and SOLM .

SOLTI 4 EX. A, Operating Agreement for SOLT [, Exhibit 10

SOLTII 12 Ex. A, Operating Agreement for SOLT I, Exhibit 2 prior to death of M.

Fauerby.

SOLT HI 4 Tr.1, p. 119, Ii. 16-20° '

SOLT1IV 22 EX. A, Operating Agreement for SOLT IV, Exhibit 4

SOLT V 11 Ex. A, Operating Agreement for SOLT V, State’s Exhibit 14

SOLT VII 13 Ex. A, Operating Agreement for SOLT V1], R Exhibit 3

SOE 5 Ex. A, Operating Agreement for SOE, Exhibit 8

' Second Offering 787 Trl, p. 123, 11. 17-24
TOTAL 78

I note that 39 violations were found by the Commissioner in the Cease and Desist Order.

Violations and penalties must be determined by the Commissioner as a matter of public policy.

~

3 There is not 2 SOLT VI.
* The interests in SOLT IIT were distributed to the members of SOLT L. There is no evidence in the record that
SOLT IIf was managed differently than SOLT I.

* I have counted each interest that is uniquely titled other than the interests held by MclIntyre and SOLM, as one
interest so far as I could delineate in the various parts of the record.

¢ SOLT III's operating agreement is not in evidence.

” These include all members of SOLT [ plus three additional investor interests.

Page 6 of 13
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The SOLT Entities/ and their date)s of formation are:

SOLT I: December 13, 2005. Op/erating Agreement, Exhibft 10.
SOLT II: June 1, 2006. Operating Agreement, Exhibit 2.

SOLT IIl: SOLT III was formed by the distribution of interests to members of SOLT 1. 8

Interests were distributed to the members of SOLT I in accordance with their capital
percentagesmSOLTI Tr.1,p. 119,121 -p. 120, 1. 8.

SOLT IV: October 30, 2007/. Operating Agreement, Exhibit 4. '

SOLT V: January 30, 2008.\dpemting Agreement, Exhibit 14, .
SOLT VII: March 6, 2009. Operating Agreement, R Exhibit 3. ’
SOE: November 2, 2009, Operating Agreement, Exhibit 8

SOLTI Secondary Offering: December/January, 2010/2011. Tr.2, p. 125, 11. 59..

The SOLT Entities and the locations of their investments and operations are:

SOLT I: Timberland investments on Route 278, Hllton Head, South Carolma. Trl, p.44-
46. :

SOLT II: Timberland in Fairfield County, South Carolina. Tr.1, p. 47, 11. 6-8.
SOLT III: Timberland in Newberry County, South Carolina. Tr.1, p. 53.
SOLT IV: Timberland in or around Edenton, North Carolina. Tr.1, p. 54-55, Exhibit 4.

SOLT V: Tract of land in the Chowan River Forest, North Carolina [Judicial Notice].
Exhibits 6 and 14.

)SOLT VII: Fairfield County, South Ca\rolina, Trl, p. 50, 1. 9-12.

~

SOE: Various places around the Iow country of South Carolina, with the main farm
being located in Clio, Marlboro County [Judicial Notice] South Carolina. Tr.1 »P- 163.

* The SOLT III Management Agreement is not in evidence. 7
Page 7 of 13
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ACTS IN VIOLATION OF § 35-1-501

SOLT X

" The various land trusts were tree farms. There are no other stated purposes for the
investments. Tr.1, pp. 47-50. The State put in evidence of specific personal expenditures charged
to the SOLT I debit card on behalf of Respondents that constituted charges for Is}and
Chiropractic, Victoria’s Seclzret, Barnes and Noble, J. Crew Factory Store, Evergreen Pet Lodge, -
Plantationi Animal Hospital, and Dr. Elizabeth Galloway (dentist). These charges are set forth in ,
the SOLT I bank ;statement at Exhibit 19.

Lending credibility to the State’s position that these were personal expenditures is Mr.
Mclntyre’s admission that “some of it could be considered personal” when asked whether he
paid personal expenses out of SOLT I funds. Tr.1, p. 73,1. 25 - p. 74, 1. 5.

The SOLT 1 accounting records, kept in the ordinary course of business by Mclntyre,
indicate that $65,025.00 was transferred to SOLM in 31 transactions labeled as loans starting in
2009. Exhibit 26. Other loans shown in Exhibit 26 include 25 transactions labeled as loans to
officer of 568,533.50 that commenced in July of 2007. Of thése, $54,505.0(_) specifically named
Mclintyre or SOLM as the beneficiary. The accounting report al§o shows loans to SOLT V and SOE.

Rich Silver, an inves\tor and current manager of the Silver Oak Land Trusts, (“Rich Silver”) -
identified 600 transactions made by tfle Respondents at eating establishments out’of the SOLT I bank
account totaling $39,000.00. Tr.2, p. 158. Mr. Silver further testified that /SOLT I revenue was not
distributed to owners properly, but rather diverted to the benefit of the Respondents and loans to McIntyre
and/or SOLM. Tr.2, p. 163. SOLT I monies were also transferred \and intermingled with other Silver Oak
entities in amounts totaling approximately $53,000.00 Tr.2, p. 165.

Sandra Matthews, an auditor with the Division, testified that the total transfers to Mclntyre or

SOLM totaled approximately $217,110.37. Tr.2, p. 448.

Page 8 of 13 ,
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SOLTO

Mclntyre testified SOLT I was formed in 2006 for the purpose of purchasing a parcel of timber
land in Fairfield County, South Carolina. Tr.1, p. 51. To finance the operation, Mclfxtyre solicited
investments from individuals and was able to ob:tain twelve inv;:stors.

In connection \‘?Vith the offer and sale of SOLT I membership units, McInt?'re omitted telling
investors that he would be loaning himself investor money, paying himself consulting fees, or loaning
other SOLT entities SOLT II money. Tr.1, pp. 84-85, 89. The operating agreement provided the
“Manager” a management fee ‘of fifteen percent of revenues. State’s Exhibit 2.' However, McInty.re
testified that fees taken in excess of that f\'lfteen percent would be wrongful. Tr.1, p. 84.

Meclntyre testified that although he di{((i not tell investors that he would be paying himself
consulting fees from the investor’s money, h; did ultimately did so. Tr.1, p. 84. Meclntyre stated that the

N
reason for doing so was that the management required more work and time than he env1snoned when

entering into the ongmal agreement. Trl p. 85. According to the accounting records kept by the
Respondents in the ordinary course of the business, consulting fees paid to the Respondents totaled over
$19,000.00. State’s Exhibit 27. In additioﬁ, the Respondents also received distributions of the timber

revenues of approximately $8,700.00 while all other investors received a total of approximately
{

$17,200.00. State’s Exhibit 27. There are no expenses listed as management fees in the accounting
records kept in the ordinary course of business by the Respondents. State’s Exhibit 27.

(
SOLT I

The existing SOLT I investors reduced the values of their SOLT [ investments to make

. the SOLT III investment. SOLT III money was transferred to the Respondents and to other

SOLT entities. Tr.2, p. 167-168. . R

Page 9 of 13
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SOLT IV

Respondents told invlestors in SOLT IV /in connection with the offering of the membership units
that their compensation for their efforts would be a percentage of the company without the requirement of
capital contribution. Tr.2, pp. 21-22, 100-101. One investor testified and supplied notes taken
contemporaneous with a conversation with McIntyre explaining that the 20% of the company pﬂrovided to
the Respondents for management services was to cover planning, consulting fees, legal wor!(, phase
study, wetland study, title insurance, timber insurance, land planning, and listing the property, -among,
other thi}lgs. Tr.2, p. 21-22, Stap\e’s Exhibit 13. Contrary to the representations made to investors in
connection with the offer and sale of the SOLT IV membership units, investor and company monies were
transferred to other SOLT entities and the Respondents. Sandra Matthews testified that 349,124 .98 of
investor and SOLT IV money went to the Respondents. Tr.2, p. 453. The SOLT IV accounting records
kept by the Respondents in the ordinary course of business, indicate that approx1mately $23,746. 00 of
that amount went to the Respondents listed as a loan. State’s Exhibit 29. Silver testified that he discovered
$28,796.00 in transfers to the Respondents. Tr.2, p.171-72. Additionally, McIntyre admitted to paying
personal property taxes of $12,834.16 with SOLT IV money. Tr.1, pg. 106. That payment was listed in
the accounting records kept in the drdinary course of business by the Respondents, as a consulting

! (
expense paid to Milliken Forestry. Tr.2, p. 171.

SOLTV

The investors were told by the Respondents that their investment would go to purchase the land
that SOLM had identified. State’s Exhibit 6, Tr.2 p. 106. Contrary to the representations made by the
~

Respondents in connection with the offer and sale of the membership units, the SOLT V financial

. . ' \
statements show various loans from other SOLT entities. State’s Exhibit 30.
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SOLT vII

-
i

The Respondents were successful in raising a total of approximately $574,000.0d. Tr.2, p.1t1.
SOLM was the manager of SOLT VII and received 20% of SOLT VII for management services with no
capital contribution. Respondents Exhibit 3, Tr.2 p. 111. In counection with the offer and sale of the
membership interest, the investors were only told that their money would be used for the purchase of the
plot' of land. They were not told that money would be diverte\d to personal expenses, loaned to the
manager, loaned to Mclntyre, and loaned to other SOLT entities. Tr. 1, p. 89, Tr.2 pp. 111-112, 200-202.

-As evi&enced by bank records, accounting records kept by the Respondents, and analysis of those
records performed by Rich Silver and Securities Division staff, money was diverted away from the stated
purpose of that money and spent on personal exper;ses of SOLM and MclIntyre, loaned to SOLM and
Mclntyre, and loaned to other SOLT entities to pay their expenses. Sandra Matthews testified that over
$70,000.00 was transferred to the Respondents. Tr.2, p. 455. The accounting records from August, 2010
to July, 2011, indicate that the Respondents received over $1 1,000.00 in transfers labeled as consulting
expenses. State’s lExhibit 31. Further, the accounting récords indicdte that the Respondents received
commissions of over $27,000.00, and loans of apbroximately $11,800.00. State’s Exhibit 31. Further,
there were several loans listed on the accounting records to other Silver Oak entities.’ Rich Silver
identified transferi to the Respondents, cash withdrawals, and wrongful distributions. Tr.2, p. 175.

SOE

~
Investors were told in connection with the offer and sale of the membership units that their money

would go to purchasing a plot of land and financing the operatiqn of the Miscanthus farm. Tr.1, p. 97-98,
Tr.2, p. 206, Respondents’ Exhibit 5. However, investor monies were used for various and numerous
personal expénses. These personal expenses include charges at a dentist office, SteveMadden.com,
colleée application fees for McIntyre’s daughter, and a jewelry store. Tr.1, pp. 99-105.

Paul Finn, an investor in SOE, examined bank records indicating exactly how his investment was

spent. These expensés include, among others, multiple transfers to SOLM, college application fees, a
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~

jewelry store, a movie theater, Macy’s, and SteveMadden.com. State’s Exhibits 20, 33. Mr. Finn
specifically testified he was not told his money was going to be used in this manner and that he would not

have invested if he had known. Tr.2 p. 213-218.
SOLT I Secondary Offering

The Respondents were successful in obtaining three additional investors. Trl, p. 123.

Rich Silver, an investor in the SOLT I Secondary Offering, testified that he was told that his
investment in the secondary offering of SOLT I membership units would be used to pay down the debt of
SOLT I and that he was not told that his money would be/ transferred to the Respondents. Tr.2, pp. 124,
128-9. However, contrary to the representations made to the investors, the SOLT I financial records, kept
in the ordinary course of business by the Respondents, indicate that in less than four months, $42,750.00

from the investment of Rich Silver and another investor, were transferred to the bank account of SOLM.

State’s Exhibit 26, “SOLT I Profit and Loss Detail,” p. 24.
CIVIL PENALTY

Pursuant to § 35-1’-604, the Securities Commissioner may impose a civil penalty in an
amount not to exceed ten thousand dollars for each violation. I/ find that the record in this
proceeding supports 78 violation of § 35-1-501 as measured by the number of uniquely titled
limited liability company interests less those owned by MclIntyre and SOLM.

- CONCLUSIONS AND RECOMMENDATIONS

1. I find that the testimony of Mr. Phil W. Hartman, Mr. Richard A. Silver, Mr. Paul
Fin, Mr. James Russell Paris, and Ms. Sandra Matthews is credible.

2. I find based on the testimony of Mr. Phil W. Hartman, Mr. Richard A. Silv/er, Mr. Paul
Fin, Mr. James Russell Paris, and Ms. Sandra Matthews in the hgaﬁngs and the exhibits that

there were violations of § 35-1-501 with regard to each of the SOLT Entities.

Page 12 of 13
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3. I find, based on the number of uniquely titled membership interests sold from
each of the SOLT Entities that the Commissioner could levy penalties based on 78 violations.
4, I find based on his admissions in his testimony in this case of improper

transactions that Mr. Mclntyre’s testimony is less credible than that of the other witnesses.

P

5. The Cease and Desist Order required Respondents to pay the actual cost of the
investigation and proceedi/ngs. No evidence was placed in this record of the costs and therefore I

make no recommendations as to the costs of the investigation.

NOW THEREFORE, | recommend to the Commissioner that the following remedies be

ordered:

a. The Respondents immediately cease and desist from transacting business in this
State in violation of the South Carolina Uniform Securities Act of 2005, S.C.
Code Ann. § 35-1-101 et seq. (the "Act"), and, in particular, Section 35-1-501
thereof; .

b. Any exemption available to the Respondents under the Act be permanently
revoked prospectively; and

" c. The Commissioner levy appropriate Civil Penalties in accordance with § 35-1-

604 against Respondents in accordance with a maximum number of violations
of 78. - -

.

5
d. The Respondents pay the actual cost of the investigation and proceedings.

AND I SO RECOMMEND.
\?. F\/—J(/—\‘

T. Parkin Hunter, Appointed Hearing Officer
\

October 22, 2014

Columbia, South Carolina
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ADMINISTRATIVE PROCEEDING

BEFORE THE \

SECURITIES COMMISSIONER OF SOUTH CAROLINA

IN THEMATTER OF: ) File No: 12058
, )
John M. McIntyre and )
Silver Oak Land Management, LLC, ) ORDER
)
Respondents. )
)
BACKGROUND

On September 12, 2014, I issued an Order in this proceeding, remanding the case to the
Hearing Officer and directing him\ to make a Report and Recommendation to me whether or
not Respondents had ‘violated S.C. Code Ann. § 35-1-501 in offering and /selling the securities
at issue. After review, the Hearing Officer subsequently ‘recommendgd that I find numerous
violations of section 501 and that the following remedies be ordered:.

a. The Respondents immediately cease and desist from transacting business in this
State in violation of the South Carolina Uniform Securities Act of 2005, S.C.
Code Ann. § 35-1-101 ef seq. (the “Act”), and, in particular, § 35-1-501

thereof; '

b. Any exemption available to the Respondents under the Act be permanently
revoked prospectively;

c. The Commissioner levy appropriate civil penalties in accordance with § 35-1-
604 against Respondents in accordance with a maximum number of violations
of 78; and

d. The Respondents pay the actual cost of the investigation and proceedings.

~
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Based on my independent review ‘of the record and applying a preponderance of the
evidence standard, for the reasons set forth b_elow, I concur in the Hearing Officer’s
Recommendation, except with respect to the number of violations.

- FINDINGS OF FACT

I specifically concur in and accept the flearing Officer’s factual findings set forth at pp. 5-
12 of his Recommendation. Tﬁose findings are incorporated by reference except as otherwise
stated herein. I further accept his findings concerning the credibility of the witnesses he heard as
set forth at pp. 12-13 of his Recommendation. I alséu reiterate and incorporate by reference my .
findings and rulings concerning the 'formation\and operation of the SOLT Entities (as defined
below) by Respondents and the issuance of securities by those entities as set forth in my Order of
Septer;lber 12, 2014. Iprovide additional factual findings below.

/ Respondent John M. Mcintyre (“Mclntyre™), individually or through Respondent Silver
Oak Land Management, LLC (“SOLM”), formed and managed seven South Ca'rolina limited
‘ liability companies' (collectively, the “SOLT Entities”; individually, a “SOLT Entity”). Six of the

SOLT Entities, all save; Silver Oak Energy (“SOE”), were formed for the purpose of purchasing

- and managing tracts of tim‘berland. State’s Exhibits 2, 4, 8, 10, and 14 and Respondent’é Exhibit 3.

These six entities are referred to as the “Land Trusts.” SOE was formed for the purpose of growing
Miscanthus grass as a renewable futel source.

Respondents represented, stated, and implied, 1rI connection with the ;)ffer and sale of the

SdLT Entities” securities offerings at issue, that investors in the SOLT Entities would profit from

the managerial efforts of the Respondents. In connection with offering and selling to members

-~

! SOLT 1, SOLT I}, SOLT Iif, SOLT IV, SOLT V, SOLT VII and Silver Oak Energy.
2
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interests in the Land Trusts that were securities, the Respondents represented, stated, and implied
that the Land Trusts were being formed fo; the purpose of purchasing a parcel or parcels of land
id;:ntiﬁgd by the Respondents and that investors in the Land Trusts would profit from the
managerial efforts of the Respondents to lease the land, sell timber, and put the land to higher and
better use. Likewise, Respondénts represented, stated, and implied, in connection with the offer
)
and sgle of the SOE securities at issue, that SOE was being formed to purchase land for farming
and the cultivation of Miscanthus grass and that investors in SOE would profit from the managerial
efforts of the Respondents to cultivate, harvest, and sell the grass as a renev\’/able source of energy.

The Hearing Officer determined, at p. 6 of his most recent Report, that a total of at least 78
member interests in the SOLT Entities were offered and sold by Respondents apart from interests
allocated to Réspondents. In offering and selling those mtereéts,ﬁRespondents were offering and
selling securities and needed to comply with the South Carolina Uniform Securities Act of 2005.
They did not do so.

A‘ central problem with the way memberships in the SOLT Entities were offered and sold
relates to what investors were: not told. For most of the SOLT Entities, the operative
documentation does not provide for the payment of the manager, whether the manager was
Mclntyre or SOLM. Respondents typicaily represented to investors that their compensation for the
managerial services provided was only a stated and defined percent interest in the company. For
Land Trust II and Land Trust III, the representation was different: it provided that the “Manager
shall receive as a managerent fee fifteen percent (15%) of all revenue received by tﬁe Company.”

None of the disclosuresl given to investors by any SOLT Entity represented or warned that
Respondents intended or reserved the right to use investor funds or entity assets to pay themselves

substantial undisclosed, unauthorized compensation or management fees, much less to pay for
3

ya

ROA_0077



82

’

\J
personal expenses of Mr. Mclntyre and Mr. McIntyre’s family (such as groceries, online retailers,
college application fees, clothing, wine and spirits, and pet hospital and kennel visits). Nor were

offerees or purchasers advised that in practice, Respondents preferred an opaque rather than

transparent management style, with investors’ requests for information being unwelcome and
- N \ -

destined to be ignored. .
\

These nondisclosures were material omissions which made the representations made by
Responc{ents incoxﬂpletc and materially misleading. Further, even though documentation for Land
Trust II and Land Trust [II allowed Respondents to take a management fee, Respondents” went
beyond the permission granted by paying themselves significant consulting fees on top of téking
the permitted distributions allowed by the Land Trust [I and III operating agreements.

Another similar material omission relates to Respondents’ practice of using the assets of
one SOLT Entity’to financially support a differeflt entity or entities. For example, Respondents -
never disclosed to investors that the assets of LandLTrust VII could be diverted to Land Trust I to
enable that entity to make its mortgage payments, 'éhough this was done. The problem with
diverting assets m this way is that it exposes investment money entrusted by Land Trust Vi
. investors: to the financial risks faced by a completely different business. The; practice operates as a

e
fraud on Land Trust VII investors.

N Likewise, Respondents misappropriated Land Trust III investor funds by transferring
thousands of dollars to SOLM from August, 2011, to becember, 2011.-Further, ciuring this same
time period, the Respondent; caused thousands of dollars of Land Trust III investor funds to be
transferred to Land Trust I. Thus, whereas Respondents represented to investors in connection with

the offer and sale of the securities of the various entities that the investors’ money would be used in

furtherance of the entity in which they invested, as a common business practice Respondents
4
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nonetheless diverted entlty funds for personal use or enrichment and made mu]uple transfers and
o-called loans between the various entities, resulting in a commmghng of funds among the various

Land Trusts and SOE.

N

Obviously, Respondents never disclosed the intention when soliciting investments from the
public to 31phon off or commmgle the funds rmsed with other SOLT Entities. Nor were investors
warned about any possibility or likelihood that Respondents would see fit to d.wert the investor
funds raised for personal purposes. The diversion of assets in this way was testified to at the
hearir{g by investor Richard Silver as follows:

Q Asto SOLT, did you find transfers of money to
Jack McIntyre himself?

A I found many transactions that were recorded as

loans to Jack McIntyre and many more that were

recorded as loans to Silver Oak Land Management and . L
some transactions that were payments not labeled as

loans but as consulting fees or other types of

payments to Jack Mclntyre or Silver Oak Land

Management. .

Q Who was the manager of SOLT 1?
A Jack Mclntyre. e

Q Did Silver Oak -Land Management have a relationship
with SOLT I?.

-

A None whatsoever.

Q According to your financial analysis, what amount - -
of transfers did you see to Mr. McIntyre and then

Silver Oak Land Management?

A In the aggregate, I accounted based on information
in the documents approximately $133,000 worth of
loans to either Jack Mclntyre or Silver Oak Land
Management which were recorded as such by Jack
Mclntyre in doing the books. In addition to that,

5
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I discovered 50-something thousand dollars worth-of
consulting or management fees that were paid to him
that were labeled as such either on the books or on
the tax records. So those were the direct payments
that I would say that went from Silver Oak Land
Trust I only to either Jack Mclntyre or Silver Oak
Land Management. . . .

I did notice a number of transactions that would be
to all appearances personal in nature, not even
counting the tens of thousands of dollars that were
spent at restaurants which are a different matter
entirely. But there were many other transactions
that clearly appear to be purely personal in

nature.

Q Do you have examples of those expenses?

A Ido. And we’re talking Silver Oak I only. There
were purchases at liquor stores. There were

payments for college board SAT fees. There were
payments to-car services other than for the vehicle
that was operated by Jack McIntyre which the
original five members of Silver Oak I allowed him

to purchase and service at company expense. There
were payments to the Evergreen Pet Lodge for
kenneling somebody’s dog. There were payments to a
tire company, again, not related to the truck that

Jack drove. There were payments to Sea Turtle
Cinemas. There was payment to a chiropractor.

There was a transfer of money to his wife’s

business account. There was another transfer to

his wife’s business account. There were [sic] a purchase
at Victoria’s Secret. There were payments to
Plantation Animal Hospital. There was a payment to
a photographer whose work I had purchased at Jack’s

_ wife’s art gallery. There was a payment -multiple

payments to a dentist or Dr. Galloway. I

think that’s a dentist. And those are just the

ones that were altered when they were entered into
the Quicken records. In other words, the payee as

. it’s clearly shown on the bank records using a

debit card was totally changed when the

transactions were entered into the Quicken records. . . . |
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In addition to that, in July 2007 there was a cash
withdrawal taken from Silver Oak I’s bank account
in the amount of $4,366, and the paperwork from the
bank explains and shows clearly that the check that
was requested was a bank check, based on the
withdrawal slip, payable to the Beaufort County
Treasurer for property taxes. None of these |
companies owns property in Beaufort County except,
I think, for one acre of Silver Oak Land Trust I’s
159 acres. I think one acre of it may overlap into
Beaufort County. So that was not for company taxes
of any kind. There were 40 different payments to
dry cleaners amounting to over -- almost $1100.
Another chiropractor. Seven payments over time for
400-and-something dollars to a home coffee service.
Eighty-two payments to car washes. A payment to
the Medical University of South Carolina. Fifty-
two payments to super markets aggregating almost
three-and-a-half thousand dollars and 54 payments
to Starbucks aggregating $3,218. Those are just
some of what appear to be what I would call purely
personal unrelated to what could be argued to be

- travel and entertainment expenses like a

restaurant. That’s a different matter in terms of
the volume of that that was done. And, just for
the record, the volume of that that was done in
Silver Oak I alone $39,000 was spent at eating

* establishments in 600 separate transactions.

Tr. 10/1/13, 153:3 to 158:24.

A

- I ' L o
Evidence was also adduced at the hearing concerning discrepancies between how

disbursements were recorded on SOLT Entity books versus bank records. Tr. 10/3/2013: 460:23 to

464:14. The changes in reporting appeared to reflect efforts to disguise personal charges as

business-related charges, such as by recording Home Depot as the. vendor, when payments really

went to a jeweler and to Vanderbilt University and Wake Forest University for application fees.

A central complaint of investors in SOLT Entities was “[t]hat the money that they had

invested had not been spent in the way they had been told it would be spent.” Tr. 10/3/2013,

7

ROA_0081

A



86

472:17-20. The record reflects that the investors in the SQ_LT Entities had good grour\lds for this
ﬁmcliamental grievance. Due to material /nondisclosm‘es, they were induced to entrust their funds to
Respondents without any inkling that Mr. MclIntyre reserved the right to use the gOLT Entities as a
sort of personal piggy bank. In essence, because of the cavalier, self-serving way the SOLT
Entities were managed and operated, the ability of investors:to earn a positive return on their
investments in the SOLT Entities was dependent ul-aon. Respondents’ whim, meaning that
investments in the SOLT Entities were highly risky. Missing from disclosures given to investors in
the various SOLT Entities was any warning that Respondents reserved the right to do with investor
money whatever they chose to do. Nor were investors told that Respondents reserved the right to

withhold important financial information from them.? These were material failings.

CONCLUSIONS OF LAW - -

. S.C. Code Ann. § 35-1-501 is captioned, “General fraud.” It reads:

4

2 Mr. Mclntyre’s reluctance to share important information was criticized by one investor in a letter read
into the record at the Hearing, Tr: 10/3/13 602:2 to 603:12.

Jack, it is interesting that you are ~
defending your tree farming expertise. To my
. knowledge, no one has questioned that. What is in

your question is your refusal to shére'company )

records with the investors. Martin Rehder and I - -

had countless conference calls with you demanding -
toknow such things as how much money is in our

company accounts, the amount of money paid for /

harvests, our expenses for forester and taxes and

accounting of where a loan of $500,000 got spent,

many more questions on the additional 250,000 that

was somehow added to the original loan. We have .

many, many more requests for written information.

Apparently you borrowed money from this loan that

we are all paying interest on without telling us. . . .

We have been friends a very long time. For that reason 1 / -

have sent you private emails imploring you to do ° ’

the right thing. . . . Yes, you have turned over

many files, but not the ones specifically asked for ~ - -

by Rich. The other requests he made need to be

addressed as well. Please comply immediately.

- 8
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It is unlawful for a person, in connection with the offer, sale, or purchase of a security,
dxrectly or indirectly:
NG

(1) to employ a device, scheme, or artifice to defraud;

(2) to make an untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in light of the circumstances
under which they were made, not misleading; or

) .

(3) to engage in an act, practice, or course of business that operates or would operate

as a fraud or deceit upon another person.

A
“

An early Securities and Exchange Commission (“SEC™) case focuéing on the importance of

managerial integrity to investors involved the offering of securities by a real estate syndication

specialist who was prone to engage in risky self-dealing transactions. In re Franchard Corp., 42

S.E.C. 163 (1964). Glickman, the syndicator-promoter in question, had a history”of financial

misbehavior (such as a tendency to divert entity funds for self-serving purposes) that had been

undisclosed to investors at the time securities were offered and sold./ The SEC in Franchard found

these concealments were material, reasoning: ’ -

\

Of cardinal importance in any business is the quality of its management. Disclosures
relevant to an evaluation of management are partxcularly pertinent where, as in this case,
securities are sold largely on the personal reputatlon of a company’s controlling person

; . In many respects, the development of disclosure standards adequate for
informed appralsal of management’s ability and integrity is a difficult task. . . . Managerial
talent consists of personal attributes, essentially subjective in nature, that ﬁ'equently defy
meaningful analysis through the impersonal medium of a prospectus. . . . The integrity of
management—its willingness to place its duty to public shareholders over personal
interest—is an equally elusive factor for the application of disclosure standards.

Evaluation of the quality of management—to whatever extent it is possible—is an,
essential ingredient of informed investment decision. A need so important cannot be
ignored. ..

Id. at 169-70 (footnotes omitted). Respondent McIntyre’s practices of diverting and siphoning

assets exposed investors to great risks and cast great doubt on the quality of the SOLT Entities’
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management. To cover up those facts while continuing to solicit-public money was a flagrant
violation of the South Carolina Uniform Securities Act. CoT

Rather than disclose, Respondents resorted to concealments. Respondents were unwilling

to e;(plain to trusting investors the material risks that awai{ed investors once they purchased

, memberships in the SOLT Entities. Consequently, in-making disclosures to offerees and
purchasers, Respondents omitted to state material facts necessary in order to make the statements

made, in light of the circumstances under which they were made, not misleading. They likewise

“

employed their SOLT Entity capital-raising operation as a device, scheme, or artifice to defraud

innocent investors. They further engaged in acts, practices, and a course of business that operated
or would operate as a fraud or\ dec;it upon other persons, ;;amely innocent, trusting SOLT Entity
investment offerees and members.

The Cease and Desist Order dated April 19, 2013, identifies “at least 39 occasions” on
whjch the Respondents violated Section 501. The Hearing Officer’s Recommendation doubles that
. number to 78, with that number reflecting the numl;er of investors in the SOLT Entities, not

counting Respondents. ’ - -
The record reflects that Responden;s began to misappropriate; investor money by at least
mid-2007. Clearly, at that point, if not before, risk factor§ existed that called for éxplicit, detailed
disclosure, which was never forthcbming. Among those risk factors were the possibility of
financial harm resulting from Respondents’ failure to @plement\md adhere ;o proper internal
controls, as well as the dang\ers posed by Respondents’ greed and their willingness to self-deal with |
and commingle investor-provided entity funds. Clearly, by the middle of 2007 if not before,

Section 501 was being violated on a regular basis when investor funds were being sought.

N -\,

10
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Units iﬁ all SOLT Entities except SOLT I, SOLT II, and SOLT III were issued from mid-
2007 oﬁward. “Investors in each of the four SOLT Entities capitalized after the beginning of 2007,
plus the three additional investors added in the SOLT I second offering, needed disclosure
brotection of the type offered by Section 501 at the time SOLT Entity investments were offered to
them and issued. No such disclosures were forthcon;jng. Using a mid-2007 cut-off date means the
number of investors in question totals 54, consisting of 22 investors from SOLT IV, 11 from SOLT
V, 13 from SOLT VII, 5 from SOE, and 3 new investors from”the second SOLT I solicitation in or
around 2010 and 2011. I find that section 501 was violated due to mat\erial nondisclosures of facts
as to each of the 54 foreéoing securities 6ﬁ'erings and sales.

CIVIL PENALTY .

Pursuant to § 35-1-604, the Securities Commissioner may impose a civil penalty in gr; amount
not to exceed ten thousand.dollars for each violation. I find that the record in this proceeding supports
no fewer than 54 violations of § 35‘-1-561 as measured by the number of uniquely titled limited liability
company interests, less those owned by Mclntyre and SOLM, sold subsequent to mid-2007. I find that

g

a civil penalty of $10,000 is appropriate for each violation.
) REMEDIES ORDERED
Based on the foregoing, it is hereby ORDERED: \/
a. The Respondents shall immediately cease ar;d desist from transacting business in this
State in violation of the South Carolina Uniform Securities Act of 2005, S.C. Code A;nn.

§ 35-1-101 et seq. (the “Act”), and, in particular, § 35-1-501 thereof;

b. Any exemption available to the Respondents under the Act is permanently

revoked prospectively;
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c. Civil Penalties in accordance with § 35-1-604 are levied against Respondents, jointly
N -
and severally, in the total sum of $540,000, based on no fewer than 54 violations, with a

\ p\enalty of $10,000 imposed for each violation; and

d. The Respondents shall pay the actual cost of the investigation and proceedings. An
authorized Representative of the Securities Division shall serve Respondents with a
statement of the actual cost of the investigation and proceedings and an affidavit
% attesting to the accuracy of same within ten (10) days of the date of this Order. The

costs so itemized and verified shall be paid by Respondents within fifteen (15) days of

{
service of the statement.

’

IT IS SO ORDERED this ?.0 day of U M.rz ,2014

L4
~

The Honorable Alan M, Wilson
Securities Commissioner
State of South Carolina

By:

12

ROA_0086




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY QF RICHLAND CIVIL ACTION NO: 2014-CP-40-07917
John M. MclIntyre and Silver Oak Land
Management, LLC, .
&2
Appellants, . P c?j.)
v, ORDER AFFIRMING THE DEEISIZN OF=:
. THE SECURITIES COMM{SSIONER = >
. . ‘ IR Bt
Securities Commissioner of South Carolina, : Pz o, L0
P . e _3: ‘_':‘ - ‘_:'.1:
Resf)ondent. ¥ Q=
s oen
N O

N

This is an appeal from a decision of the Securities Commissioner, finding that Appeliants
John M. Mclnrtyre and Silver Oak Land Manageme!;t. LLC, had committed 54 violations of the
South Carolina Uniform Securities Act ("the Act™). As a result of these violations, the Securities

3 N
Commissioner ordered Mclntyre and Silver Oak to cease and desist from transacting business in

)

™ .
South Carolina, permanently revoked any exemption available to them under the Act, levied -

(
$540,000 in civil penalties against them, and required them to pay for the actual cost of the

it;izestigation and proceedings. On appeal, McIntyre and Silver Oak Land Managefnent argue (1)

that the administrative proceedings violated their due process and equal protection rights

(Complaint 17 14 &, 15); (2) that the Act is not applicable because their limited liability )

companies are not securitics (Complaint 1 16-18); and (3)'that even if the LLCs were securities,
substantial evidence does not support the Commissioner's findings that McIntyre and Silver Oak
violated the Act (Cbmplaint M 14, 19, 20, 21, 22, 23, & 24}. After careful considerations of

counsel's written submissions, their arguments, and the transcript from the hearings below, I

affirm.

1ef IS
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- FACTUAL BACKGROUND

- At the heart of this dispute are seven limited liability companies managed/t}y eit!xer John
Mclntyre individually or by Mclntyre's management company, Silver Oak Land Man;agement,
LLC." According to Mclntyre, these seven companies were formed as follows.

Mcl;ltyrc and a bu§iness p)artner, Jim I;aris, co—ow;{ed a rental company on Hilton Head,

y and in the early to miﬁ-ZOOOs, they began actively looking for another investment Opportunity.-

MclIntyre began looking into the timber industri', and he identified a 349-acre tract of land in
Hilton Head that he believed could be ha;rvested for timber and then devéloped. In order to

purchase the property, Mclntyre, Paris, and three other friends (Murray Reed, Martin Rehder,

and Susan Vitek®) pooled their money to form Silver Oak Land Trust, LLC (SOLT I). From

there, Mclntyre formed five other SOLT LLCs, and each entity purchased a different tract of
land. |
SOLT II purchased property in Fairfield County, and its members included the original
five investors along with pight other members. SOLT III purchased approximately 70 acres in
: Prosperity, South Carolina, and 1he five original im)estor‘s were its only members. SOLT 1V
ptzrchasea 420 acres in Edenton, North Carolir;a, and it had 24 members. SOLT V purchased
b l 131 acres in Winton, North Carolina, and it had 13 members. SOLT VII purcl';ased\ 2.58 acres
‘

with direct access to Lake Wateree in Ridgeland, South' Carolina, and it had 13 members.?

! Silver Oak Land Management, LLC has two members: (1) Mclntyre and (2) Dave Jeff, LLC.
Dave Jeff, LLC is a single member LLC, whose member is Susan Vitek. Both Appellant
Mclntyre and Dr. Vitek were present at the hearing before this Court.

% Susan Vitek invested her money via Dave Jeff, LLC.

* There is no SOLT VI, LLC. ~




J

The primary intention for all of these LLCs was "tree farming coupled with potential

opportﬁnities of long-term real estate holdings.” The offerings s(aéd that timber has shown an
average annual compounded return of over 11 percent for the past 30 years.

In the late 2000s, when the bankllng industry and real estate markets crashed, the timber
market also declined. As a result, McIntyre souglhit a new way to generate income and decided to
invest in the biomass renewable energy industry. He and five other investors became members
of Silver Oak Energy, LLC, which purchased land to cultivate Miscanthlis grass and other
bioffg\els.

In all, seven LLCs were formed from 2005 to 2010, and eight investmént offerings were
made (two offerings for SOLT I and one offering for each of the remaining six LLCs). Al of the
LLCs are manager-managed, as stated in paragraph 6.1 of their operating agreements.
Mclntyre is the manager of SOLT 1, 11, and III. Silver Oak Land Management is the managér of
Silvet Oak Energy and SOLT IV, V, and VIL

On April 19, 2013, the Attorney General, acting as the South Carolina Securitic/s
Exchange Commissioner (the Commissioner) issued a Cease and Desist Order to MclIntyre and
Silver Oak Land Management, alleging that they committed at least 39 violations of section 501
of the South Carolina Uniform Securities Act. Thereafter, the Commissioner appointed a
hearing officer to take festimony and to recommend findings as to the matters alleged- in the

‘Cease and Desist Order. After a four-day trial, the hearing officer recommended that the
Commissioner dismiss the Cease and Desist Order because the membership interests in the, LLCs
at issue were not securities. Upon revi;ew of the hearing transcript, the Securities Commissioner

tejected this rcecommendation and issued a lengthy order finding the membership interests were

Iofy (S
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securities. The Commissioner then remanded the matter back to the hearing officer to determine
whether violations of the Act occurred.

On remand, the hearing officer found violations had occurred in the offerings of each
membership and that 78 ux;ique memberships existed. Specifically, the hearing officer found
that, among other violations, Mclntyre paid for personal expenses out of LLC funds, transferred

e

bundreds of thousands of dollars from the LLC accounts to éither himself or his land
/

management company, paid himself consulting fees, transferred money between SOLT entities

indiscriminately, and that all of this was done without the members' knowledge or permission.
The Securities Commissioner accepted the recom\mendation, but modified the number of
violations. The Commissioner found that MclIntyre and Silver Oak Land Management began to
. ~
misappropriate investor money by mid-2007, if not before. Using mid-2007 as the cut-off date,
the Commissioner found the number of investors to be 54, Accordingly, the Commissioner

imposed a fine of $540,000, ordered Mclntyre and Silver Oak Land Management to cease and’

desist from transacting business in South Carolina, permanently revoked any of the Act's

~ exemptions that were available to them, and required them to pay for the cost of the investigation

and proceedings. This appeal followed,

ISSUES

1. Were the Appellants’ due process and equal protection rights violated in the underlying
administrative proceeding?

!
2. Are membership interests in the LLCs securities?

3. If the LLC membership interests are securities, does substantial evidence support the
Commissioner's findings that violations of the Securities Act occurred?

BN

4 v (5”
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STANDARD OF REVIEW
"[Tthe findings of the Securities Commissioner as to the facts, if supported by competent,

material, and substantial evidence, are conclusive.” S:C. Code Ann. § 35-1-609. Accordingly,

this Court's appeilate jurisdiction is limited to the correction of errors of law, and the factual

findings of the Commissioner will not be disturbed unless unsupported by "competent, material,
and substantial evidence.” N\
/ LAW/ANALYSIS
I’. South Ce;‘rolina Uniform Securities Act
Beginniné in the early 1900s, states began enacting laws to regulate seagities in an effort
( to protect i:nvestors. These regulations are often referred to as "Blue Sky Laws," because the‘y
are meant to p‘rot\ect investors from promoters who might otherwise "sell building lots in the blue
sky." See Louis Loss & Joel Seligman, Furidamental s of Securities Regulation, § 1, at 9 (3d ed.
-1995) (quoting Mulvey, Blue Sky Law, 36 Can. L.T. 37‘(1916)). South\Ca‘irolina's current blue
sky laws, codified at S.C. Code Ann. §§ 35-1-101 to 703 and enacted in 2005, are modeled after
the Uniform Securities Act of 2002. See S.C. Code Ann. § 35-1-101.
As with all securities regulations, the purpose of South Carolina's Se;,curities Act is :to
prevent fraud in the sale and disposition of securities. Section 35-1-501 is‘the “general fraud"
y

provision, and states: o0

It is unlawful for a person, in connection with the offer, sale, or
purchase of a security, directly or indirectly:

(1) to employ a device, scheme, or artifice to defraud;
(2) to make an untrue statement of a material fact or to omit to
state a material fact necessary in order to make the statements -

made, in light of the circumstances under which/they were made,
not misleading; or

B o 504 1S
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(3) to engage in an act, i:ractice, or course of business that operates
or would operate as a fraud or deceit upon another person.

This provision can be enforced in an administrative proceeding brought by the Securities
Commissioner directly against the person or entity violating the Ath S.C. Code Ann. § 35-1-
- 604. Pursuant to the "definitions" section of the statute, "'Securities Co’mmissioner‘ means the
Attorney General," and a "security" means, ax;wng other things, an investment contract. S.C.
Code Ann. § .35-1-102 (Zé) & (29). "'Investment contract' may include . . . an interest in . ..a
limited liability company ...." S.C. Code Ann. § 35-1-102 (29)(E). The Official Comments to
the Securities Act explain that the language of section 102(29)(E) is consistent with state and
federal laws which, in\ some circumstances, have recognized interests in limited liability
companies as investment contracts./
With that basic background, I now turn to the specific issues raised in this appeal.
-IL  Due Process and Equal Prtitect\ion Arguments
The Appellants first z!nrgue’ their due process and equal protection rights were violated ‘ ~
tpr:causc (1) the Attorney General's. Office functioned as the .investigato?,\,prosecutor, and
adjudicator in the administrative proceeding; and (2) the Attorney Gehera} failed tovadopt or
promulgate any rules of procedure or evidence with regard to the administrative proceeding, 1 \
find these arguments to be unavailing.
A, Conflict of Interest (

Appellants' argument regarding the ‘dual roles of the Attorney General's Office has

already been addressed and rejected by our Supreme Court. In Garris v. Governing Board of
- 1 N

S.C. Reinsurance Facility, 333 S.C. 432, 443, 511 S.E.2d 48, 54 (1998), the Court stafed, "[t]he

fact that investigative, prosecutorial, and adjudicative functions are performed within the same

-

agency, or even performed by the same persons within an agency, does_not, without more, S

/
s
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constitute a violation of due process." Ng‘flrly ten years later, in Majors v. South Carolina
Securities Commis:sion,'373 S.C. 153, 162, 644 S.\E.Zd 710, 715 (2009), the Court cclmsidered a
similar due process argument in the context of the Attorney General acting as the Securities
Commissioner and found that "the power of the SEC Commissioner is akin to [tile Supreme]
Court’s power to issue an order of interim suspension of an attorney, and then, after an
investiéation by the Commission on Lawyer Conduct and a Report and Recommendation, issue
the ultimate sanction."
)

Here, Appellants have not identified specific examples of how the :Attomey General was
imp‘artial beyond tt;e "per se" argument that he had a conflict of interest based on the various
roles played by members of his staff. Without more, this is not enough to constitute a \violation
of due process. See Gérris, 333 8.C. at 443,511 S.E.2d at 54. See also In re Treatment & Care
of Luckabaugh, 351 S.C. 122, 135, 568 S.E.2d 338, 344 (2002) ("A legislative act will not be
declared unconstitutional unless its repugnance to the constitutiorf is clear and beyond a
reasonable doubt." (internal quotations omitted)).

l}. Lack of Promulgated Rules

\‘Appellants further contend that 'their due process and equal protection rights were
violated' because the Attorney General did not prqmulgate any rules "ﬁs was expreésly requiréd
{

" by S.C. Code Am. § 3[5]-1-605." (Petition for Review 114814). However, the plain language
of section 35-1-605 states the Securities Commissioner "may" promulgate rules. Despite
Appellants' assertion to the contrary, the statute does not require the Attorney General to
promulgate rules. See State v. Wilson, 274 8.C. 352, 356, 264 S.E.2d 414, 416 (198()), ("The use

t

~of the word 'may’ signifies permission and generally means that the action spoken of is optional

or discretionary.").

75 1S
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Appellants also argue that without promulgated rules, they did not know the burden of
proof, were unsure about the standaéds for admitting evidence, and had no established method
for engaging in discovery or subpoenaing witnesses. However, the;/ do not argue that the
Commissioner’erred in applying the "preponderance of evidence” burden of proof, tht?y do not
specify what evidence should or should not have been admitted, and the record reflects they
were, in fact, allowed to subpoena witnesses. Thus, they assert error but not prejudice and
therefore have failed to carry tﬁejr burden of proving reversible error. -First Sav. Bank v.
McLean, 314 S.C. 361, 363, 444 SE.2d 513, 514 (1994) (explaining that appelant has the
burden of proving reversibic error 7and that "mere allegations of error are not sufficient” to carry
this burden). Moreover, Appellants fail to cite to any authority for their argur;aent and instead

rely solely on bald conclusions. Accordingly, I find the Appellants have abandoned this issue on

-

appeal. See Solomon v. City Realty Co., 262 S.C. 198, 201, 203 S.E.2d 435, 436 (1974) (finding

an exception was effectively abandoned where the argument relating to the exception consisted

solely of a “bald conclusion™).

III, LLCs as Investment Contracts

-

of memberships in their LLCs did not involve the sale of a security and therefore the Securities

Act does not apply. I disagree.

t

The Act itself provides that the interest in a limited liability company "may" be an

~

investment contract, which is included in the definition of a security. S.C. Code Ann. § 35-1-

+ 102(29)(E). In order to determine whether an investment contract exists, our state supreme court
and court of appeals have adopted a relaxed version of the test set forth in Securities & Exchange

Commission v. W.J. Howey Co., 328 U.S. 293 (1946). See Majors v. S.C. Securities Com'n, 373

. 7“%
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-
S.C. 153, 163-67, 644 S.E.2d 710, 716-18 (2007); Garrett v. Snedigar, 293 S.C. 176, 180, 359
S.E.2d 283, 285 (Ct. App. 1987), overruled on other grounds, Olson v. Faculty House of
Caroling, Inc., 354 S.C. 161, 580 S.E.2d 440 (2003). Under this test, an investment contract
exists (and the Securities Act will apply) wixere there has been (1) an investment of money, (2) in.
a common enterprise, (3} with an expectation of profits to be derived primarily from the efforts
of a person other than the investor. Majors v. 8.C. Securities Com'n, 373 S.C. 153, 163-67, 644
S.E.2d 710, 716-18 (2007). See also S.C. Code Ann. § 35-1-102(29)(D) (including in the
definition of "security" an "investment in a common enterprise with the e)(cpectation of profits to
be derived primarily from the efforts of a person other than the investor"). |
The parties disagree over the third element of the Howey test: whether the success or
failure of the LLCs largely rested in the hands of Appellants, as manaéers. In determining
whether the third factor of the Howey test was met, the hearing officer relied onlWilliamson v,
Tucker, 645/F.2d 404 (5th Cir. 1981). In that case, the United States Court of Appeals for the
Fifth Circuit beld that, in analyzing the third factor of the Howey test ir; the context of a general
partnership, there is a strong, yet rebuttable, presumption that general partners do not rely solely

on the efforts of others for profit. /d. at 422-23. This presumption (that general partners are not

passive investors) is based on'the following characteristics accompanying general partnerships:
» General partners have a legal right to participate in the managemem and control
of the partnershlp B .
e General partners can promote the partnershnps success through their efforts, and
even if they delegate their actual authority, they retain the apparent authority to
bind the partnership.

* General partners remain liable for the acts of the partnership.

Id. at 421-22 ( “These factors critically distinguish the status of a general partner from that of the
)
purchaser of an investment contract who in law as well as in fact is a “passive’ investor.™).

95}[5‘ N
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Haviné explained this presumption, the Williamson Court then set forth a three-part test for

detérmining when the presumption has been overcome. This test provides that if “the partner has
N\

irrevocably delegdted his powers, or is incapable of exercising them, or is so dependent on the

particular expertise of the promoter,or manager that he has no reasonable alternative to reliance

on that person, then [the] partnership powers may be inadequate to prot;:ct [the partner] from the

dependence on others which is implicit in an investment contract.” Id. at 422-23,

Applying those factors from Williamson, the hearing officer recommended that the

 Securities Commissioner find that the sale of LLC memberships were not investment contracts

‘and therefore not securities. The Commissioner rejected this recommendation, found the Howey’

-

[§
test was satisfied, and explained that the Williamson analysis was not appropriate in determining

~

whether a membership in a manager-managed LLC was an investment contract. The

Commissioner then went on to find' that even if the Williamson analysis was appropriate, the

record provided compelling evidence that at least one of the three Williamson-factors was

satisfied.

On appeal, Appellants argue that once the Securities Commissioner delegated its

PR |

authority to take testimony to a hearing officer, the Commissioner was required to adopt the

hearing officer's recommendation. However, they cite no authority in support of this argument,
and therefore, it is deemed abandoned. See Solomon v. City Realty Co., 262 S.C. at 201, 7203
S.E.2d at 436. Furthermore, our Supreme Court has recognized that administrative proceedings
before the Securities (iommissioner are simiiar to a‘ttorney disciplinary proceedings. See Majors,
373 S.C. at 162, 644 S.E.2d at 715. In attorney disciplinary proceedings, members of the Board

-

of Grievance (who are officers of the Supreme Court) are charged with the duty of investigating

~

allegations of professional misconduct and of reporting to the Court their findings and

10 o /5

ROA_0096




101 | o

recommendations. /d. However, the Subreme Court is not required to adopt the Board's
recommendation because it is the Court, and not the members of the Board of Grievances, that
holds ultimate authority to sanction attorneys. Id. See also Matter of Yarborough, 327 S.C. 161,
165, 488 S.E.2d 871, 873 (1997) ("The Supreme Court has the ultimate authority to discipline
attorneys, and the findings of the panel and [interim reviewﬁ committee of the Board of
Grievﬁnces] are not binding."). Similarly, the S\ecurities Commissioner has the ul}imate
authority to enforce the securities regulations, and the recommendation of the hearing officer is
not binding. (

Appellants further argue that "[tJhe evidence redounds to the effe;:t that the complaining
witnesses were heavily involved in the limited liability companies in question, and no credible
witness exists to prove that he or she reasonably\ expected to profit solely from the efforts of
others." (Petition at 1 17) However, as noted above, the (iucslion is not whether investors
expected to profit selely from the efforts of others, but "whether the promoters' efforts, not that
of the investors, form the essential managerial ef\forts Whi}:il affect the failure or success of the
enterprise.” Majors, 373 S.C. at 167, 644 S.E.2d at 718. .

Here, substantial evidence supports the Commissioner's finding that members expected

that profits would be derived primarily from the efforts of McIntyre or his management

company.* Each of the LLC's operating agreements stated that all decisions affecting the

4 Appellants close their petiti(;n with this "catch-all” statement: "The pertinent content of the
Initial Report of the Hearing Officer is hereby adopted and expressly incorporated into this
Petition as additional grounds to set aside the decision of the Respondent.” It is unclear what
precise point Appellants intend to raise with this broad statement, and it is not the role of an
appellate tribunal to "grope i in the dark"” to ascertain the issues raised on appeal. See, e.g., Winter
v. U. S. Fid. & Guar. Co.; 240 S.C. 561, 568, 126 S.E.2d 724, 727-28 (1962). However,
assuming Appellants mtended to argue that the Commissioner erred in rejecting the Williamson
analysxs I disagree. The Williamson analysis is appropriate when determining whether an interst
in a business entity that is presumed nof to be a security is, in fact, a security. Such an analysis is

1eg IS
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. AN
operations of the company would be decided by consent of the manager, and the manager had

the authority to "[e]ngage in any kind of activity and to perform and carry out such contracts of
* any kind necessary to operate the business and purposes of the [LLCs]." Mclntyre identified
the property to be purchased and negotiated the purchase price. He was the only member who
had the authority to use the LLCs' debit cards. In the marketing documents, potential investors
were told to call Mclntyre if they had any questions about the offerings and none of those
documents indicated that potential investors were expected to engage in any managerial duties
after investing. In fact, some marketing materials explicitly state that Appellant Silver Oak Land
Management wou}d generate income for the LLC,

Furthermore, the testimony of investors Phil Hartman, Rich Silver, James Paris, and Paul
Finn support the finding that the members relied on Appellants’ managerial efforts and expected
that the success or failure of their investment would be derived primarily from the efforts of the
Appellants. Hartman testified that he did not participate in the management of the company and
that McIntyre was solely responsible for management. Silver testified that he did not play an
active role in the LLCs and that Mclntyre was "going to do all the work." Paris denied
participating directly in the rr;anagement of the LLCs or being involved in any decisions
regarding tree farming or improving the land. Finn testified that he never played an active role in
tree farming LLCs and thaf, although he provided some services to Silver Oak Energy, he relied

on Appellants to grow, cultivate, and sell Miscanthus grass. Accordingly substantial evidence

not applicable here because manager-managed LLCs carry the opposite presumption: they are
presumed fo be securities. 1995 South Carolina Policy Statement, 2A Blue Sky L. Rep. (CCH) P
51, 580. Cf. McGaha v- Mosley, 283 S.C. 268, 273, 322 S.E.2d 461, 464 (Ct. App. 1984) ("Since
the securities laws are remedial in nature, courts have uniformly held they should be liberally
construed to protect investors."). Accordingly, the Commissioner applied the proper legal
standard for determining whether the interests in the LLCs in this case were securities.

12 03 IS”
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supports the finding of the Securities Commissioner that the investors expected that their profits,
if an\y, wc;uld derive primarily from the efforts of Appellants.
IV.  Violatiens of Section 35-1-501

Finally, Appellants argue that substantial evidence does not support the Commissioner’s
finding that they violated section 35-1-501 because (1) no misrepresentations, concealments, or
false statements were made during the solicitation of members; (2) the operating -agreements
expressly authorize the acts about which the members complained; and (3) the complaining
witnesses did not have a right to rely nor did they actually rely on any statement made by the
Appellants. I disagree.

After carefully reviewing the record, I find that competent, material, and substantial
evidence — namely the operating agreements, bank records, and testimony from Sandra
Matthews, Phil Har;man, Richard Silver, Paul Finn, and James Russell Paris — supports the

Commissioner's finding that Appellants violated section 35-1-501(2) in the following ways:

o Appellants paid themselves management and consulting fees in excess of what was
allowed in the operating agreements and disclosed to investors.

‘e Mclntyre used investor fund$ to pay for personal items (Such as groceries, college
application fees, alcohol, and pet care) all without the investors' knowledge or
- * permission. When asked during the hearing about these expenditures, McIntyre himself
testified that "some of it could be considered personal.” Evidence also revealed that
Mclntyre tried to conceal these personal expenses by mislabeling them in the LLCs'

financial records. .

* Appellants failed to disclose to investors that their money would be used to financially
support different entities. The accounting records and testimony at trial showed that
Appellants commingled the LLCs' money without the investors' knowledge by using
money from one LLC to pay obligations of a different LLC.

In the face of not merely substantial but overwhelming evidence in the record supporting

the Commissioner's decision, Appellants do not cite to contrary testimony but argue that sections

6.1 to 6.4 of the operating agreements allowed Appellants to take all the actions they took,
13 ¥ s \
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including paying themselves consulting fees, using investor money to pay for personal expenses,
and comr;xingling LLC funds. These sections state:
6. Management of the Company. ’

6.1  Decisions of the Company. Except as otherwise set forth
herein, all decisions effecting [sic] the operation of the company
shall be decided by consent of the Manager. '

6.2  Authority and Power of the Manager. The Manager shall

have the authority and power necessary to discharge the business .
of the Company. Without limiting the foregoing, the Manager
shall have the duthority and power ot perform the following acts on
behalf of the Company: .

(@  Exécute and” deliver any and all agreements,
contracts, documents, certifications, and instruments necessary or
convenient in connection with the carrying on in the usual way of
the business and affairs of the Company;

- ) Execute and deliver any deed, lease, mortgage,
mortgage note, bill of sale,. easement, license, contract or other
instrument purporting to convey, sell, exchange or encumber all or
any part of the Company's property;

(¢) - Deposit or invest Company funds in such interest
bearing or noninterest bearing investments or bank accounts as
they deem advisable to-the extent such funds are not then required
for Company operations, and are not required to be distributed,
pursuant to this Agreement.

(d)  Retain or employ and coordinate the services of
employees, independent Contractors, supervisors, accountants,
attorneys and other persons necessary or appropriate to carry out
the business and purposes of the Company;

(¢)  Engage in any kind of activity and to perform and
carry out such contracts of any kind necessary to operate the
business and purposes of the Company, in accordance with this
Agreement; and

€3] Pay all debts and-other obligations of the Company,
to the extent that funds of the Company are available therefor.

14 Y
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6.3  Liability of the Members and the Manager. The Members
and the Manager shall not be liable to the Company or to any
Member for any debts owed by the Company, or for any actions
taken or omissions made in good faith and reasonably believed by
_the Member or Manager to be in the best interest of the Company,
or for errors of judgment, except to the extent such acts or
omissions constitute gross negligence or willful misconduct.
Provided the standards of this Section 6.3 are satisfied, the
Company shall indemnify each Member and Manager for all costs
and expenses, including reasonable attorneys' fees, associated with
the defense of any action or claim brought against the Member or
Manger by any other Member, the Company or a third party,
except for an action brought pursuant to Section 3.3(b).

6.4  Conflicts of Interests. The pursuit of other ventures and
activities by Members or Manger, even if directly competitive with
the business of the Company, is hereby consented to by the
Members and shall not be deemed wrongful or improper. No
Member or"Manager shall be obligated to present any particular
investment opportunity to the Company, even if such oppqrtunity
is of a character which, if presented to the Company, could be
taken by the Company. The Company may enter into agreements
with one or more Members or Managers (or an affiliated entity) to
provide management, consulting, marketing, construction or other
services to the Company.

Although these sections grant broad discretion to the Manager (and reinforce this Court's
finding that investors expected that the success or failure of the LLC would derive E)rimari]y
from the efforts of Appellants), that discretion is not so broad as to allow Mclntyre to use
investors' money as his personal piggy bank or as a source of funds for othet business entities.

- X - CONCLUSION

For the foregoing reasons, the order of the Securities Commissioner is AFFIRMED.

May 7, 2015
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!
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e. Contempt of Court proceedings;
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
(Case No.2014-CP-___-__ /)

COUNTY OF RICHLAND )
JOHN M. McINTYRE and SILVER )
OAK LAND MANAGEMENT, LLC, )
)
Petitioners and Plaintiffs, )
)
V. ) SUMMONS % e
’ : ) ' {8.C. Code Ann. § 35-1-688) ==
SECURITIES COMMISSIONER OF ) < r =
SOUTH CAROLINA, ) ol o
, ) o
( Respondent and Defendant. ) &
\ } ':1-15': ;
Tb: THE REShPONDENT and DEFENDANT ABOVE NAMED. ¢ @

YOU ARE HEREBY SUMMONED and required to answer the Pei:iﬁon in this
action, a copy of which is herewith served upon you, and to serve a copy of yoﬁr
Answer to the Petition L;pon the subscribers at their offices at 203 Fountain Center, 55
New Orleans \l\Road. Hilton Head Island, South Carolina, within th}ﬁy {30) days gﬂer the
service hereof, exclusive of the date of such service; and, if you fail to answer the
Petition in the time aforesaid, the Petitioner and Plaintiff in this action will apply to the

Court for the relief demanded in the Petition.

[Signature Is on Next Page.]
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" Respectfully Submitted,

By: pifhad (ﬁ

Robert V. Mathison, Jr.

Attorney for the Petitioners and
Plaintiffs, John M. Mcintyre and
Silver Oak Land Management; LLC

MATHISON & MATHISON

Post Office’ Box 5271

Hilton Head Island, SC 29938
Telephone: (843) 785-6503
Email: rmathlaw@aol.com p
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

-
)

} (Case No. 2014-CP- - )
' COUNTY OF RICHLAND )
1
. JOHN M. McINTYRE and SILVER ) N
OAK LAND MANAGEMENT, LLC, )
)
Petitioners and Plaintiffs, ) N
)
V. ) PETITION FOR REVIEW
) (S.C. Code Ann. § 35-1 éeg) ~ S
SECURITIES COMMISSIONER OF ) - = i
SOUTH CAROLINA, ) \ o; Mo
) D O
Respondent and Defendant. ) et 0 e
) ’:),_ ) '
‘ The Petitioners and Plaintiffs, John M. Mcintyre and Silver Qak Land k :
s

Management, LLC (herein collectlvely “the Petitioners”™), complaining of the Respondent

! and Defendant, the Securities Commissioner of South Carolina (herein “the

5 Respondent”), respectfully request that the Court of Common Pleas review the Order of
% the Respondent dated November 20, 2014, and set that order aside, in whole or in part,
i based upon the following grounds:

‘ PROLOGUE

4 -

1. The Attorney General of South Carolina also serves as the Securities
Commissioner of South Carolina, namely, the Respond/ént herein, and in his capacity as
Securities Commissioner, on or about April 19, 2013, the Respondent, who was acting
by and through the Securities Division of the Attorney General’s Office, issued an Order *
to Ceas;a and Desist to the Petitioners herein in which the Respondent alleged that the
Petitioners had committed 39 violations of S.C. Code Ann. § 35-1-501, which is a

codified portion of the South Carolina Securities Act of 2005 (herein sometimes “the

Act”). S.C. Code Ann. §§ 35-1-101 ef seq.

ROA_0107




| | 112

© o

2. Eie;:ting initially to pursue neither criminal nor civil enforcement against the
Petitioners, both of which were available alternatives under the Act, the Respondent -
instead commenced an administrative proceeding under S.C. Code-Ann. § 35-1-604,
which the Respondent has interpreted to allow the Respondent both to prosecute and to
judge the menits of the case.

3. When the Petitioners herein answered the allegations in the Cease and Dx;,sist
Order and timely requested a hearing, aétions that both were authorized by the Act, the
Respondent appointed as the Hearing Officer, with the apparent ﬁowe,r and authority to
decide the administrative case, a distinguished attorney who nevertheless was also an
employee of the Attomey éeneral’s Office, namely, T. Parkin Hunter, Esquire.

4. Thereafter, at great cost to the Petitioners and the taxpayers of South Carolina,

J

o
commencing on July 30, 2013, and c;:ntinuing from Octaber 1 through October 3, 2013,
a full blown contested hearing was conducted at the Attorney General's Office that was
characterized by the following irregular details: (a) The Attorney General's Office, by
and through multiple attorneys and investigators, was putting on the case f;r the
Respondent, while the Respondent’s other employee, the Hearing Officer, was deciding
the case; (b) the Aﬁo;ney General’s Office, prior t.° the commencement of the hearing,
purported fo open a criminal investigation against the Petitioners and thereafter called,
as its first witness at the hearing, the individual Petitioner, John M.\Mc!ntyre, in an effort
to have him assert his Fifth and Fourteenth Amendment privilege a;;ainst self- |
_incrimination, théreby raising a presumption against him in the administrgtive

proceeding; (c) because the Attorney General's Office never had prepared, issued,

published or disseminated any rules, forms, orders or interpretive opinions, as was
~N

ROA_0108 )




113

;
i
G ~
:
e >

expressly required by S.C. Code Ann. § 36-1-605, the hearing was conducted with no

N

procedural safeguards, including, without limitation, (i) no ascertainable burden of proof,
{ii) no ascertainable standards for the admission of evidence, for example, with respect
to the authentication of documents and the admission of hearsay, (i) no established
method by which the Petitioners could discover evidence in the possession of tlje
Respondent and others and (iv). no estabfished method for the Petitioners to subpoena

—

‘witnesses. . \

5. Despite the irregularities described iﬁ/;;aragraph 4, after the tran'script of the
proceedings had been prepared and paid for, and after proposed orders had been
submitted by both sides, on or about May 6, 2014, the Hearing Officer completed his
Report and Recommendation (herein “the Initial Report”), which was thereafter mailed
to the Petitioners-on May 16, 2014, and, in the Initial Report, the Hea;ing Offlcer
exonerated both of the Petitioners based upon exhaustive findings of fact and
conclusions of law.

6. In fact, the Initial Report of the Hearing Officer found and concluded “th‘at the
limited liability company interests which constitute the investments at issue is this matter
aré not securities.” Initial Report of Hearing Officer at 1 (emphasis added). Thusf the
Respondent had never had any jurisdiction to entertain this matter in the first place.

7. However, instead of accepting and adopting the Initial Report of the Hearing‘
Officer, who he had appointed and who he employed, the Respondent determined, in
apparent violation of S.C. Code Ann. § 35-1-604, that he, the Respondent, had the
authority either to accept or reject the Initial Report, and he thereupon solicited

4 !

proposed orders from both sides to that effect. . /
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8. Both before and after the Respondent solicited the proposed orders, an
investigator and t/hen an attorney from the criminal branch of the Securities Division of
the Attorney General's Office, both of whom purported to know nothing about the Initial
Report-issued by the Hearing Officer, sought to question the individual Petitioner

Mclntyre.

9. Subsequenfly, in a 30 page Order dated September 12, 2014, the Respondent

rejected virtually every word in the Initial Report of his Hearing Officer, and the
Respandent instructed the Hearing Officer to make findings and conclusions in more or

/ >

less exact compliance with those sought by the Securities Divisic;n of the Attorney -~
General's Office at the conclusionlof the hearing, thereby making a chkery of the
supposed independence and/or objectivity of the Hearing Officer and, as a

consequence, of the entire proceedings.

10.  The Hearing Officer thereafter prepared a revised report (herein “the Revised
Report”) which incor;mrated most of the changes demanded by the Respondent.

11, Having directed the preparation of the Revised Report that confirmed the r
réctitude c;f the arguments of his Securities Division, the Respon&ent thep signed on
November 20, 2014. a more mogjest 12 page Oraer in which he purported to)basé his

4

findings and conclusions on the same recommendations of the Hearing Officer that the

Respondent had instructed that officer to make.

12.  Review is sought under S.C. Code Ann. §§ 35-1-604 and 35-1-609 of the Order
dated November 20, 2014, which was mailed to the parties on that date, together with
the Revised Report that’was mailed at the same time, as well as all orders and reparts

€ /
which either preceded or followed them. - 3

)

4
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13. By the expedients described in paragraphs 2 thrbugh 12 abox//e, the Respondent
rendered meaningless any participation by a detached, neutral and/or abjective Hearing
Officer, and, as a consequence, the Respondent rendered utterly meaningless a lengthy
/and costly hearing. ‘

4. Upon information and belief, for the reasons specified in paraéraphs 2 through 13
above, includ\ihg,' without limitation, the failure by the Respondent to adopt or
promulgate any rules, as well as his manifest conflict of interest, the Act on its face, and
as applied to the Petitioners, is in violation of tﬁe Due Process and Equal Protection
Clauses of the United States Const\itution because, inter alia, the Petitioners have been
deprived of life, liberty or property without any meaningful opportunity to be heard.

15. Upon infbr;nation and belief, for the reasons specified in paragraphs 2 through 13
above, inclu’ding, without limitation, the failure by the Respondent to adopt and
promuigate any rules, as well as his manifest conflict of interest, th\e Act on its face, and
as applied to the Petitioners, is in violation of the Due Process and Equal Protection
Clauses of the South Carolina Constitution becaL'lse. inter alia, the Petitioners have
been deprived of life, liberty or property without any meaningful opportunity to be heard.

.16.  Upon information and belief, competent, material and substantiat evidence to

. suppart the decision of the Respondent does not exist. §.C. Code Ann. § 35-1-609.

17.  The evidence redounds to the effect that the complaining witnesses were heavily

involved in the management of the limited liability companies in question, and no

\

credible witness exists to prove that he or she reasonably expected to profit solely from

\

the efforts of others.

5
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18. The evidence redounds to the effect that the complaining witnesses were heavily
involved in the management of the limited liability companies in question, and no

credible witness exists to prove that he or she reasonably expected to profit even

primarily from the efforts of others.

19.  No misrepresentation or concealment of a material fact attended the salicitation
: of interest or investment in any of the limited liability companies. A
20.  No statemeﬁt was made by the Petitioners in connection with the sale of a limited
liability interest, except those that were true, such as facts gbout the timber industry that
were disseminated by and attributed by the Petitioners to the South Carolina Forestry
. Comrpission. o
21.  No false statement was made by the Petitioners in connection with the sale of a
' timited liability intere/st with respect to any presently existing fact that related to the
limited liability company in question. ‘
22.  The clear Janguage of the limited liability operating agreements admitted into

-

evidence, alf of which wetre signed by all members of each company, expressly
\vauthorizes the acts and omissions complained of, including, without limitation, Sections
- 6.1 through 6.5 of eéch agreement. . ’
. 23.  Testimony by professionals and other sophisticated investors that they failed to
read he operating agreements, from wﬁich they may have been allowed to infer that
they were not bound by them, should be disregarded, except to establish that theﬁ

peré‘ons so testifying were incapable of reliance by virtue of their own negligence.
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24.  No credible evidence exists that any complaining witness had either a right to
rely or any actual reliance in fact with respect to any state;ﬁent madse by the Petitioner;;
in connection/with the sale of a limited liability interest.
25.  The pertinent content of the Initial Re(port of the Hearing Officer is hereby
adopted and expressly incorporated into this Petition as additional grounds to set aside
the decision of the Respondent.

WHEREFORE, the Petitioners, having fully set forth the facts and matters
alleged herein, pray that the Cﬁurt:

. (a) Exercise its exclusive jurisdiction over these matters; -

(b). Reverse and set aside the decision of the Respandent;

o

(c) Declare unlawful and/or unconstitutional the ad hoc procedures utilized by
the Respondent in reaching his decision; and ’

(d) Tax all costs of this action, as well as of the administrative proceeding,
against the Respondent. /

Respegtfdlly ubmitted,

e

By: —
. . ’ Robert V. Mathison, Jr.
Attorney for the Petitioners and
Plaintiffs, John M. Mcintyre and
Silver Oak Land Management, LLC

MATHISON & MATHISON

Post Office Box 5271

Hilton Head Island, SC 29938

Telephone: (843) 785-6503

Email: rmathlaw@aol.com
December 19, 2014

Hilton Head Island, South Carolina.
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NOTICE REGARDING PAGE NUMBERS IN THE RECORD ON APPEAL

Pages ROA 0114 through ROA_0160 are intentionally not included. The materials can
3

'

be located at ROA _1017.
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Admlnistrative Proceeding
Before the Securities Commissioner
for the State of South Carolina

File No: 12058

N

)
In the Matter of: )
)
)

John M. McIntyre and:

Silver Oak Land

, : ) TRANSCRIPT
Management, LLC,
) OF
) Respondents, ) PROCEEDINGS

~

The within hearing was taken before\Jennifer L.
Thompson, CVR-M, Nationally Certified Verbatim Court
Reporter and Notary Pubiic in and for the State of South
Carolina, commencing at the hour of 10:00 a.m., Tuesday,
October 1, 2013 an&ﬂconcluding Thursday, October 3, 2013
at 5:30 p.m., at the Office of the Attorney .General,

Columbia, South Carolina. ,

Reported by:

Jennifer L. Thompson, CVR-M
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Transcript of Proceeding - 10/1/2013
in re: John M Mcintyre and Silver Oak Land Management, LLC

’Appearances

Presiding Judge:

T. Parkin Hunter, Esquire
Office of the Attorney General
1000 Assembly Street

Columbia, SC 29201

For the SC\Attorney General:
- Jordan Crapps, Esquire
Tracy Meyers, Esquire
Andrew McLeod, Esquire
Office of the Attorney General
1000 Assembly Street
Columbia, SC 29201

For the Respondents: -

Robert V. Mathison, Jr., Esquire
Mathison & Mathison

55 New Orleans Road, Suite 203
Hilton Head Island, SC 29938 -

For the Witness Richard A. Silver:
Betsy Gray, Esquire

Sowell Gray Stepp & Laffitte;, LLC
1310 Gadsden Street

Columbia, SC 29201

Also Present:
John M. McIntyre (Witness)
Dr. Susan Vitek

Phil Hartman (Witnessf\
Dena Hartman
Richard A. Silver

(Witness)
Paul Finn (Witness) )
Jim Paris (Witness)
Sandra Matthews (Witness)

\

Index

Witness No. 1l: Phil W Hartman:
Direct Examination by Mr. Crapps
Cross Examination by Mr. Mathison
ReDirect Examination by Mr. Crapps
ReCross Examination by Mr. Mathison
Further Examination by Mr. Crapps
Further Examination by Mr. Mathison

Thompson Court Reporting, Inc.
www.thompsonreporting.com
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Transcript of Proceeding - 10/1/2013 .
In re: John M Mclntyre and Silver Oak Land Management, LLC

Witness No. 2: Richard A Silver:

Direct Examination by Mr. Crapps

Volir Dire Examination by Mr. Crapps

Voir Dire Examination by Mr. Mathison
Continued Direct Examination by Mr. Crapps

Witness No. 3: Paul Finn: '
Direct Examination by Mr. Crapps
Cross Examination by Mr. Mathison
ReDirect Examination by Mr. Crapps

_Continued Examination of Richard A Silver: ’
Continued Direct Examination by Mr. Crapps

Cross Examination by Mr. Mathison

Witness No. 4: James Russell Paris: A
Direct Examination by Mr. Mathison
Cross Examination by Mr. Crapps

Witness No. 5: Sandra Matthews:-

Direct Examination by Mr. Crapps

Cross Examination by Mr. Mathison
ReDirect Examination by Mr. Crapps . .
ReCross Examination by Mz. Mathison

Witness No. 6: John M MclIntyre: ~ .
Direct Examination by Mr. Mathison
(
Cross Examination by Mr. Crapps
ReDirect Examination by Mr. Mathison
ReCross Examination by Mf. Crapps
N

Closing Statement by Mr. Crapps

Closing Statement by Mr. Mathison

.,

Certificate

! Thompson Court Reporting, inc.
www thompsonreporting com
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Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

Exhibits

Exhibits No. 3, 5 & 6 from hearing 7/30/13 were admitted
and received into evidence

State's Exhibit No. 13 Notes of Phil Hartman

; State's Exhibit No. 14 Operating Agreement SOLT V
State's Exhibit No. 15 Membership Offer SOLT I |
State's Exhibit No. 16 Email 9/23/12

State's Exhibit No. 17 Email 89/24/12

) State's Exhibit No. 18 Emgil 10/1/12 )
State's Exhibit No. 19 Bank Records Centura N
' State's Exhibit No. 20 Bank Records Bank Meridian -
State's Exhibit No. 21 Binder/Notes Rich Silver

State's Exhibit No. 22 ~-Speedling Invoice

State's Exhibit No. 23 Employment Contract -
State's Exhibit No. 24 Bank Records ,

State’s Exhibit No. 25 Investor Questionnaires

State's Exhibit No. 26 QuickBook P&L SOLT

State's Exhibit No. 27 QuickBook P&l SOLT II

State's Exhibit No. 28 QuickBook P&L SOLT III

State's Exhibit No. 29 QuickBook P&L SOLT IV

State's Exhibit No. 30 - QuickBook P&L SOLT V

State's Exhibit No. 31 QuickBook P&L SOLT VII

State's Exhibit No. 32 QuickBook P&L Silver Oak Energy
State's Exhibit No. 33~ Bank Records SCBT

- State's Exhibit No. 34 Email 10/3/12 -~

. Respondents' Exhibit No. 9 Letter -9/28/12 . :
Respondents' Exhibit No. 10 Deed ‘
Respondents' Exhibit No. 1} Email 10/31/11

. Respondents' Exhibit No. 12 Emails
~ Respondents' Exhibit No. 13 Emails

Respondents' Exhibit No. 14 “Redacted Email
Respondents' Exhibit No. 15 Email 12/13/2012 /

| Respondents' Exhibit No. 16, Emails
| . Respoéndents' Exhibit No. 17 Emails

| Respondents' Exhibit No. 18 Email 9/25/12
Respondents' Exhibit No. 19 Letter 12/17/12
Respondents' Exhibit No. 20 Email 12/18/12

Respondents' Exhibit No. 21 "Email 11/8/12 (ID Only)
Respondents' Exhibit No. 22 Ledgers
Respondents' Exhibit No. 23 Website

Respondents' Exhibit No. 24 Email 11/19/11 .

( Thompson Court Reporting, Inc
www.thompsonreporting com
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Transcnpt of Proceeding - 10/1/2013
Inre John M Mcintyre and Silver Oak Land Management, LLC

10
11
12
13
14
15
16
17
18
19
20
21
22
23-

24

25

MR.

MR.

MR.
DR.

MS.

PROCETEDTINGS

Day One - October 1, 2013

N
/

. THE COURT: I'm Parkin Hunter, I'm the appointed

hearing officer in this matter by the South
Carolina Securities Commission, Commissioner
'Alan Wilson. And this is the case of In the
Matter of John M. McIntyre and Silver Oak Land
Management, LLC, file number 12058. And the
hearing today is a continuation of the hearing

in th;s matter from July 30th of this year.

., And I'd like to go around the room and have

everybody introduce themselves and have all
the attorneys indicate for the record who they
are representing. We're going té’start with'
Mr. Crapps.

CRAPPS: Jordan Crapps. I'm with the Securities

Division, South Carolina Attorney General's

office.
{

MATHISON: I'm Robert Mathison. You have my
card. I ﬁepresent the respondents Jchn
McIntyfe and Silver Oak Land Management, LLC.

MCINTYRE: John McIntyre.

-~

VITEK: Susan Vitek.

GRAY: I'm Betsy Gray representing the witness,
I

Thompson Court Reporting, Inc.
www thompsonreporting.com
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Transcnpt of Proceeding - 10/4/2043
In re: John M Mcintyre and Sllver Oak Land Management, LLC

6
1 Mr. Silver. . ) ’ -
-2 MR. SILVER: Richard Silver, one of -the investors
3 and representative of _all the investofs in all
4 of the affected companies. -
5 MR. HARTMAN: Phil Hartman, investor.in Silver Oaks
6 Iv. !
> Ll MS. HARTMAN: Deanna Hartman.
8 MS. MATTHEWS: Sandra Matthews. I'm with the
9 Securities Division. : : o

10 THE COURT: Okay. This is set for the next three

)

11 days. I don't know if "it will last that long.

_ 12 But what I'd like to do is have us try to\plan A
( 13 that we can end today around five without .

- 14 having a witness on the stand overnight. And

15 - so if y'all can try to/plan -- Ilmean, I

- 16, | realize that may or may not work. But my

17 ‘ preference woula|be to end around five olclock

18 without a witness sitiing on thejstand to

19 proceed the next day. . °

20 Aqd, with that, if there are matters .
\ 21 anybody wants to take up. Mr. Crapps?

22 MR. CRAPPS: We have a néw court reporter. Do we
23 have the exhibits presented at the last \
~ 24 Ssession?

25  THE COURT: I have received the transcripts.

I

Thompson Court Reporting, Inc. (-~
www.thompsonreporting.com -
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Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

10
11

12

14
15
16
\17
18
19

20

22
23

24

21

MR.
MR.

THE

MR.

THE

THE

MS.

THE
MS.

MR.

They're upstairs. We‘can‘get them.
MA?HISONﬂ I have copies, Yédr Honor, which I
received, I believe, on Friday..
CRAPPS: I got a copy of the exhibits. 1It's
upstairs as well.’ ’
COURT: But, you know, if need them we can use
Mr. Mathison's or we can get them from
upstairs. ¥br we can go on and get them now.
MATHISON: I prefer that we have the originals,
if we could.
COURT: THen why don't we take a short break,

ten minutes, five minutes, and I'll go

upstaifs and get the exhibits.
(Off the Record)

COURT: I notice Tracy Meyers has come in.
Would you please state for the record who you
are and why you're here.

MEYERS: Tracy Meyers with the Securities
Division of the Office of the Attorney
General. 1

COURT: And we're regdy to proceed?

MEYERS: Yes, Your Honor.

MATHISON: I have one point that I think needs

Thompson Court Reporting, Inc
www thompsonreporting.com
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Transcript of Proceeding - 10/1/2013
in re' John M Mcintyre and Silver Qak Land Management, LLC

8
/ 1 to be taken up. I received by email yesterday ‘
2 a series of letters from Mr. Crapps that came
3 unsolicited. As the hearing officer may be ’
4 ~ aware, -I was given access to-the files of the
5 attorney general's office before the hearing |
;o 6 that we had on July/30th. None of these
| 7 letters were indthe files because all the
8 l letters had been solicited since that hearing.
9 Everything that was sent to me would be the
10 rankest form of hearsay if it was authored
11 . without authentication. At least one of "those
12 individuals has shown up today to give
13 rtestimony. Whereas, several of the people who —_
14 were here before with the objective of -
15 - testifying are not ﬁeré at present. And I'm
16 wondering whether the people that signed those
17 » letters tﬁag are planning on testifying |
18 whether I should prepare for it or not.
19 Because if they're just letters, I don't plan
20 on preparing at all becauselthey're hearsay ,
21 and they're inadmissable.
22 THE COURT: Who are the names and we'll find out if g
23 anybody's planning to call them. :
24 MR. MATHISON: Well, Mr. Crapps 1is the one that sent
25 me the letters. They're not sentﬁwith any

Thompson Court Reporting, Inc.
www thompsonreporting com
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Transcript of Proceeding - 10/1/2013

in re. John M Mcintyre and Silver Oak Land Management, LLC /
1 explanation at all except here are the
2 letters.
3 THE CéURT: Who do you think might testify based con
4 what's in the letters?
5 MR. MATHISON: I didn't think anyone was going to
6 testify, to be honest with you, because the
7 letters are riddled with hearsay themselves.
8 They lcok like they were prepared under the
9 supervision of Mr. Silver, not under the
10 sppervision of a lawyer, and certainly not Mr.
11 Crapps or Ms. Meyers.
12 THE COURT: Who's the signator?
13 MR. MATHISON: Different ones. There are, I
14 believe, seven differeﬁt signatories. But aﬁ
15 least one of those signatories is here today.
16 THE COURT: Does anybody anticipate calling the
17 signatories to tﬁese letters 'to testify today?
18 MR. CRAPPS: We will call Mr./Hértman. Phil
19 Hartman.
20 MR. MATHISON: Well, to the extent he's being --
21 MR. CRAPPS: I think that's the only signatory to a
22 “letter that I was going to call, if I remember
23 correctly.
24 THE COURT: It seems to me we should wait and.if Mr.
25 Crapps calls him, then if you have any

Thdmpson Court Reporting, Inc.
www thompsonreporting.com
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Transcript of Proceeding - 10/1/2043
Inre John M Mcintyre and Silver Oak Land Management, LLC

) 10

1 objections we can hear them ;t that time.

2 MR. MATHISON: What I am asking, Your Honor, is that

3 until such time if one of these letters may be

4 submitted for introduction as evidence and

1 5 properly authenticated that references to them »

6 " not be permitted.

7 co THE COURT: That sounds reasonable. We'll see what

) 8 happens.
9 MR. MATHISON: Thank you, Your Honor.
10 THE COURT: Are you through with your case, Mr.
) 11 Mathison? I see you're not sitting at
12 MR. MATHISON: My uﬁdersténding is that that table
X 13 is to be used by people who are examining the -

14 witnéss. It was not my case to start. My
15 witness was called as part of their\case.

16 THE COUﬁT: My error, that's right. TIf you'll
17 ' proceed, Mr. Crapps.

18 MR. CRAPPS: We'll call Phil Hartman.

) 19
‘ .

20 Whereupon, o
21 Phil W. Hartman, being duly sworn and

22 7 cautioned to speak the truth, the whole trgth, /
23 énd nothing but tge truth, testified as

24 , follows: ‘

25 Court Reporter: State your full name for the

Thompson Court Reporting, Inc.
www.thompsonreporting.com
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Transcript of Proceeding - 10/1/2013
In re* John M Mclintyre and Silver Oak Land Management, LLC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
record, please.
Witness: Phil W. Hartman

DIRECT EXAMINATION

N

BY MR. CRAPPS:

» O P

Mr. Hartman, where'do you currently live?

10 Long Marsh Lane; Hilton Head Island.

Are you a South Carélina resident?

As of two years ago, yes. Formerly a resident of
Michigan.

Can you give us a brief explanation of your
educatiocnal backgrouﬁd?

Actually,; I struggled from high school to my
doctorate degree, but finally had the persistence
to get that, so. University of Michigan, if it
makes any difference. )

Thank you. And your professional history?
Thirty-one years in public education. And left
public education in 1998. And the last fifteen
years have been spent working with a compaﬁy that
builds and remodels schools.

And what are you doing currently?

I'm working for that company that's buildiné and
remodeling schools, Wolgast Corporation.

Prior to your involvement in these entities, did

]

—

Thompson Court Reporting, Inc
www thompsonreporting.com
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Transcnpt of Proceeding - 10/1/2013
In re: John M Mclintyre and Silver Oak Land Management, LLC

12
1 you ever have any prior experience in tree farming,
2 the tree industry?
3 A Yes. I've had a Christmas tree farm since late
4 '70s. And also on that farm ‘there's some hardwood
5 trees that we've harvested at various times. Also
i _worked with the US Department of Agriculture in
I replanting and harvesting of those trees.
8 Q And how did you come to léarn about the Silver Oak
9 - Land operat;ons and Mr. McIntyre? .

10 A Through Sue Vitek.
11 Q And when about was that?

12 A We've been hearing about that probably since

13 ‘ 2005/2006.

14 Q And when were you introduced to SOLT IV?

15 A 2007. _

16 Q _ And when did you invest in‘SOLT Iv?

17 A Fall of 2007,/I believe. You need that specific
18 date?

19 Q No, that's fine. Did you actually invest in SOLT
20 IV? ’

21 A Yes. Y

22 Q And. how much did you invest?

23 A $49,000 and some change. I think maybe $700.

)
~

24 49,7. : ~

25 Q What was the stated purpose of SOLT IV? -

Thompson Caurt Reporting, Inc.
www thompsonreporting com }
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Transcnpt of Proceeding - 10/4/2013
‘In re: John M Mcintyre and Silver Oak Land Management, LLC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

v 13
In terms of what? What the purpose of the |,
investment was?

What was the company going to do?

The company was going to be managed to harvest —
timber, replant timber and eventually sell the
land.

And who was the managing member of the SOLT IV?
It was my understanding it was Jack McIntyre.

So prior to your investment, did you know that
Silver Land Management was the managing mémber?\
My understanding that was Jack McIntyre;

Did you know Sue Vitek had an interest in' Silver
Oak Land Management in SOLT IV?

No. |

And at the time you were offered the security and
prior to your investment, did you contemplate
having an active role in SOLT 1IV?,

No.

In fact, did you ever play a role in the company?,
Only conversation I had about playing a role was I
had some conversations on the phone with Jack and
indicated to him that I had some knowledge about
the grants available through the Department qf
Agriculture and that I had experience with that,

and that if he needed any help with that I'd be
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1 glad to assist him.
2 Q Did you eéér assist him? ‘ ’
3 A No.
4 0 Do you. know of any other individual other than Jack
S McIntyre who did play an active role in SOLT IV?
I 6 A No. You mean, today?

7 Q Yes.
8 A Well, I'm assuming that Sue Vitek --
9 \
10 MR. MATHISON: Objection. He asked him if he knew.
11 THE COURT: Overruled. I'll let it ain. .
12 )
13 A I'm sorry? i ‘
14 ) 4 \ ) “

| %5 THE COURT: You may answer the question. 1I'll let

'16 it in. ‘
X 17 . )
18 A Okay. It was my understanding initially that Jack
! s
. 19 McIntyre was solely responsible for the management
20 of SOLT IV, but it's been brought to my attention
21 ' sometime last fall that Sue Vitek was involved in
i 22 - that also.
i 23
) 24 MR. MATHISON: Objeétion. Now he'svtalking about

25 hearsay. Brought to his attention, that's
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15

just a hedge for hearsay.

THE COQURT: Sustained.

Who sold you the investment in SOLT IV?

Sue Vitek was £he one responsible for getting us
involved in the purchase of the cont;act for SOLT
IV.

Did you speak with aﬁyoﬁe else about possibly
investing?

When we réceived the informatio; from Sue I wanted
a copy of the operating agreement and I asked the -
~ she told me tp call Jack, which I did. Operating
agreement was not available. He sent me an
operating agreement sample for SOLT II ana sa{a
this would be the same agreement that he would have
for SOLT FV.

_Did you have any other conversations with‘Jack
McIntyre?

Yes, I did. Once I received the operatiné
agreement, I called Jack back with several
questions I had regarding the role of the manager.
And there were some questions regard;ﬂg the
distribution of shares, I guess you might say.
Did you take notes of that conversation?

Ye;, I did.
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B
Are these those notes?

Yes, sir.

-

p
MR. CRAPPS: Your Honor, we'd admit these notes into
. /

evidence. If there's no objection, I would
like to enter these color copies of the
original. (To Mr. Mathison) If you want to
compare?

MR. MATHISON: Compare with what?

MR. CRAPPS: This is the original. This is a copy.
I w&uld like to just submit a copy so Mr.
Hartman can hold onto his original.

MR. MATHISON: Well, I have severa} objections. And
the first is it hasn't béen furnished. It
was;'t in the file when I was asked to go
thréugh it, right? And, gonsequently, it's
being presented here for the first time. So
I'd like to have an opportunity to see if I
can ascertain what's actually in this

document. (

THE COURT: Well, you want to take time to lock at
it? '

MR. MATHISON: It was not sent to me with the
materials, the letter, which I received

yesterday. I realize that there's an absence
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N

17

of procedural nicet;es in the statdte that I
submit‘to you that to put this document in
without serving it on me in édvagceJis

- probably inappropriate. It should be under
any reascnable interpretation of due process
of the Eighth Amendment which'allows me to
coﬁfront this witness who didn't exist when
this hearing started as of July 30th. So I
would like to have an opportunity, if
possible, to see if I can figure out what this
all\megns, if the Court wouldn}t mind.

/

THE COURT: I will be glad to give you the
opportunity to do it. I assume there is .no
issue about its aﬁthénticity?

Mﬁl MATHISON: I have no way of knowing whether it's
authentic because I got it right néw.

MR. CRAPPS: Mr. McIntyre asked to view our file the

’

day before the beginning of the hearing. We
offered him the opportunity to do that. He's
{ - -

made no other request to do so.

THE COURT: Was this document 1in the file when he
reviewed it? :

MR. CRAP?S: It has been obtained since that time.

THE~COURT: I gidn't understand.

MR. CRAPPS: It's been obtained since that time.
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MR. MATHISON: May it please the Court,_a number of
the witnesses that were here and prepared to
testify when we were here on July 30th were
comproﬁised badly when it was revealed that
they participated in management. We
introduced a number of exhibits that showed
one of the gentleman who hasn't bothered“to
return, a Mr. Finq, was signing documents on
behalf of the wvarious SOLT entities as vice
president. No one, in my opinion, has
standing to bringian investor lawsuit who's -
participating in management. This gentléman
has been rounded up since those adverse
disclosures at the last hearing because he is
apparently not a participant in management.
That's the sole reason that he#s here;

MR. CRAPPS: Mr. Finn is unable to be here today.
He will be here, and we will call him to
testify first thing tomorrow morning. _So he
will testify.

THE COURT: Well, I'll let the notes-in. And, Mr.

Mathison, you can cross examine him about th
\ )

18

notes and you can have time to review it. And

we will proceed.

MR. MATHISON: Thank you, Your Honor.
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MR. CRAPPS: Is there any objection to the copy?

MR. MATHISON: No, it locks like thé}'re identical.

MR. CRAPPS: We'll admit this document into
evidencé.

-

THE COURT: Let's go off the record a éecond.

.

((Off the Record)

THE COURT: A question has come up about the
exhibits that were introduced in the last

hearing. I have the origiﬁal exhibits sealed.

. ~
/

I'm going to open those and we will proceed to
use them, and I understand tﬁere's no
objection of anybody to unsealing these
exhibitsﬁ We'll still be able to use them./

It looks like the last exhibit number was

Exhibit No. 8. .

A

MR. CRAPPS: My understanding is our last exhibit
was Exhibit No. 12 here. So we'll start again
with- 13.

THE COURT: We looked at the exhibits and we're

— starting with Exhibit No. 13 in this number

sequence.

(Whereupon, State's Exhibit No. 13 was

~
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marked and received into evidence.)

N

Mr. Hartman, can you explain the context of the
notes there in Exhibit No. 13?

Well, I had a question of the operating agreement

/4

when it was available. And you want the questions

or

Just what was this conversation surrounding these
notes? |

Well, when I got the séﬁple operating agreement
regarding SOLT II it was very unclear in that the

operating agreement as to the role of the manager
-

in the project. So when I Qas looking at the -- or
talking to Jack he indicated that the 20 percent
would be going to tﬁ; manager. In addition, he
would be -- his company would be purchasing an’
extra four percentl SE he would own actualiy a
total of 24 percent of this company of which he
only paid four percent for. So my concern was how
we. would pay for the management opeiation side of
the company. So this was the essence of my
guestions in terms of getting at the manager's role
and who would pay for those managing

N

responsibilities.

/

And so these black comments here, what are .those?
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1 A The black comments are my notesrprior to the phone

2 call of the areas that I,wanted to talk to Jack

3 about. The dark blue are the responses that I took

4 notes on regarding that conversation.

y

S Q And what was the first question?

6 A Just when the operating agreement would be/

7 available. BAnd he said that would be coming

8 shortly, basically. In fact, we received it

9 approximately about the time we -- you know,
10 actually I can't remembér if I received it before I
11 sent the check in or not, but it was pretty much
12 around the same time. And there's also a signature
13 page that was sent for our signatufes for the
14 purchase of the property.
15 The second question was I was conéernéd tha£
16 the management fee of 24 percent was very high.
17 ’ And he indicated to me that, of course, four
18 percent of that was his investment in the company
19 and would be treated like any other investor. And
20 if you read down below, I've listed the items that
21 he indicated that would be covered by the 20
22 percent. Bagically, everything in relationship to
23 ) the operation and purchasing the property would be
24 coming out of his 20 percent as ?ndicated in his
25 comments . Planning, consulting fees, legal work,

{
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phase study, wetland study, title insurance, timber
insurance, land planning, listing the property,
etcetera.

So you asked Mr.‘McIntyre directly what all would
be covered within his 20 percent of the company?
Yes, sir.

And these starred items toward. the bottom are his
answer to that question?

Yes.

Did you exgect Mr. McIntyre to take consulting fees\
and management fees?

No.

Did you expect Mr. McIntyre to take personal
expenses?

No.

Did you ask Mr. Mélntyre what your 49,000 and some

change --

MR. MATHISON: Objection. Leading.

THE -COURT: Restate it.

Did you ask Mr. McIntyre what your investment was
to be used for?

- J
Yes. He basically said it would be for the

purchase of the land and to cover the closing
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In re' John M Mcintyre and Silver Oak Land Managemenlt, LLC

costs.

I3

Were you given offering or sales material prior to

/
your investment?

Yes.

And who gave you that material?

Sue Vitek.

MR. CRAPPS: Can we go off the record?

(Off the Record)

THE 'COURT: We've been reviewing exhibits. It

loocks like from the sealed exhibits that I ¢

opened Exhibit No. 3, which is the Silver Oak

Land Trust IV, LLC Agreement is for whatever

reason is not in those exhibits. Mr. Mathison

has produced his document called Exhibit
Copies and it is contained in this. I think
we all agree that this was admitted into
evidence at the prior hearing. Is there any
objection to that?

MR.! MATHISON: I don't have any objection to his

using it. I don't recall whether it was

admitted- or simply marked for identification.

If he wants to use it, he can.
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24
COURT: Why don't we, w?en this is over, we'll

make another copy of this exhibit and give it
to the court reporter to incorporate it.

MATHISCN: I think Jordan has it. I think’
you're the only one éhat doesn't, Your Honor.

COURT: Right. 1I'd like it incorporated in the’®
official record. For whatever reason, it
seems to be missing here. So are we all in
agreeméﬁt there?’

CRAPPS: Do I need to reintroduce it?

COURT: Yes, why'don't you reintroduce it. I
think we put everything }n evidence last time.

CRAPPS: Accoréing to my notes, we did.

MATHISON: If I recall correctly, some things
were introduced for identification only
subject to being tied ﬁp. And I believe they
all were gied up, but I can't be certain.

COURT: Well, do you have any objection to
having it --

MATHISON: I don't have any objection to his
using it again.

COURT: I consider it in evidence, we'll
proceed and make a copy to give to the court
reporter so that her official set of exhibits

will have it since it seems to be, for some
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10

reason, missing.

MR. CRAPPS (Resuming)

Q

25

Mr. Hartman, I'm going to show you a copy of a

document entitled Silver Oa% Land Trust
as I have it here as Exhibit No. 3. 1Is
accurate copy of\the maperials that you
Other than this, you're saying?

/

MR. MATHISON: Your Honor, may it please

3

IV, marked
this an

received?

the Court -

THE COURT: He's looking through his own material.

Why don't we just use his materials?

It's not the same, but we are missing this page.

All the rest of them look pretty close.

THE COURT: And I hear from Mr. Mathison

the witness

is trying to determine whether it's the same

document or not.

Yes.

THE COURT: Your review is the same document?

N
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Right.
Did you receive or see the operating agreement,
which was té govern SOLT IV prior to your
investment?
I can't remember when I actuéily received SOLT IV
agreement. I guess I would say -- That's my
answer. I do not know when I received SOLT IV
agreement. ~
Were any representations made go you about an

J
expected return on investment?

As a matter of/fact; in my notes there you can see
where I wrote eleven/'percent. And'I think, you
know, I kepf hearing eleven, twel;e percent on a
return, but I can't recall specificaliy. But
that's\thé number I/w;;te down as I'm‘talking to
Jack. And one of my que;tions on the questionnaire
was, you kgow, what are the upside, what are the '
downside. And, as you could‘ﬁee, the downside is
timber pricing, major recession, our exit strategy.
And you see I wrote éleven percent above that. But
the upside is the wvalue back in timber sales,
owning the land on fresh water, making it
desirable. So, I guess, I'm always thinking that's

the return that I heard is eleven percent, twelve -

percent. Those are the two numbers that keep
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1 floating around.
2 Q And who made those representations to you?
3 p- Again, any information on this sheet camf from Jack
4 ' McIntyre. )
5 Q- &hat was your understanding as to how timber income
6 was to be distributed?
7 A _ Would be distributed equally according to -- well,
8 not equally, but éccording to the number of shares
/
9 a person held. o
10 Q Was that understanding important«to your/aecision?
11. a Yeah, two things were very imﬁortantvto my
12 decision. One, the distribution of the ;ﬁcome.
13 And more importantly how the project would be
14 . ma;agéd and who would‘'pay for that. -
15 Q And you méy have answered this before, but what
16 were you told your money would be useé‘%or?
17 A Purchase the property and all the costs related to
’ 18 pﬁrchasing the propsrt;A the closing costs.
19 Q And during the course of the operé£ion of the
20 business, did you have regular access to financial
21 info;mation about the company? . \
22 A ‘None. )
23 o) Did you ever ask fér financial information?
- 24 A We received an annual Kl1. And I'ﬁ‘assuming from my
25 standpoint at that point in time that because there
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was no other expenses that everything related to

i
what we were doing is on that Kl1. When we started
hearing that there may be problems with the SOLT IV
I called Jack asking him for a list of all the
financial records, including contracts for selling
timber cuttings, as well as information on rentals
for hunting land. He said he would give that to
me. It did not come. I ended up writing a letter,
sending him an email asking for it again, and I \
still have not received that information.

During the cours;iand operation of the business,

did you ever contribute to making any decisions

\,
~

with the company?

No.

Since the recent events that led to Rich Silver
replacing Mr. McIntyre as the managing member,
since that time, have you talked with a forester
about the operation of SOLT IV?

As a matter of fact I did.

MR. MATHISON: I'm going to object if he's going to
put words in the mouth of the forester.

THE COURT: I'm going to let it ip, and I'1l
consider

MR. MATHISON: That's the rankest form of hearsay.
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If they know that there is'a forester, they
can subpoena him, just like I subpoenaed my
witness.

THE COURT: Well, let's hear the question.

What was that forester's name?

Can I get my notes back, please.

MR. MATHISON: I'd like the record to reflect that
he doesn't know.the forester's nane.

I never met the forester. His name was given to me
by Rich Silver. His name is Wes Davis.(

And did you have a conversation with him?

Yes, I did.

And what is that document I just handed you?

It's a note that I sent to Rich Silver regarding my

conv%rsation with the forester, Wes Davis.

MR. MATHISON: I'm going to renew my ogjection.
Thfs is sc highly irregular from an
evidentiary standpoint. This is an effort
enter in double hearsay. And there's no way I

can get the stain off the record after he puts

/ in whatever it is that he wants to say from a

Thompson Court Reporting, Inc
www thompsonreporting com

ROA_0189




148

Transcript of Proceeding - 10/1/2013
Inre John M Mcintyre and Silver Oak Land Management, LLC

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

: . 30
person who's not here to testify himself.

MR. CRAPPS: Your Honor, these notes here are
refreshing his recollection of a conversation
he had.

THE COURT: I'll let it in, and ;‘ll ;ook accord

» what it's worth when my review of the record.

It's not a jury trial.

- MR. MATHISON: May it please the Court, does-that
mean that you're reserving a ruling on my

33 ‘ objection or you're admitting it?

~

THE COURT: I'm admitting it.

What is the context of the conversaE}on that took
place betweén you and Mr. Davis? _ ‘ ) ~
I was asking about his involvement with Jack
McIntyre as related to SOLT IV and wanted to get a
.chronological idea of what was happening, how it
was done and when it was done. And this kind of
‘outlines the process that he descfibed»to me over
the phone. He indicated in 2008 that 150 acres:
were thinned, and he indicated in 2010 sixty acres
were clear cut. And Jack had referred -- Wes Davis
advised Jack that h? should have thinned that

clearing -- that cutting should have been thinned

and not clear cut. He went ahead and clear cut it

'
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MR. MATHISON:,?his is profoundly ridiculous. He's
testifying as to someone else's opinion who's
not here. This violateé the Eighth Amendment.
I got the right to confront the witness that
he's purporting to put in the record on the
record. They're not bringing him.here. He
doesn't have any knowledge of this. He didn't’
even know the man's néme. He's been brought
here effectively to put in testimony for
someone who they don't want to bring here.
There's né reason they can't serve a subpoena
and bring Mr. Davis in here. This is thé
\state of South Carolina. The State has the
ability to do that. There's no conceivable
good reason to allow this man to summarize \
someone €lse's opinion. It's just profoundly
objectionable. Constitutionally
objectionéble. >

MR. CRAPPS: Again, we feel that Mr. Hartman is
testifying as to his personal knowledge of a -
conversation that took place that he was a
party to.’ {

THE COURT: Well, I'll let it in for his state of
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1 ; mind, it tells him what he\believed and not
2 hecessarily for the truth of what the forester
3 said. ~
4 —
5 A So, getting back‘tb 2010." Sixty acres were clear
,

) 6 cut. Jack was advised not to clear cﬁt, just to
7 thin the property. ~ Went ahead and clear cut it.
8 And then he was advisea to replant and he did not
9 replant. 2011, thirty-three acres were clear cut.
10 Jack was advised againvto replant. Again, no i
11 replanéing. 2012, a contract was let to -- B
12
13 ) MR. MATHISON: I'm renewing my objection. I'm going
14 to make a contiﬁuing obﬁection. This is, in
15 my opinién, meretricious teétimony by someone ]
16 " who doesn't kngw whether or not this was said

P 17 ’ or not.

18 MR. CRAPPS: In our mind, it(s a present sense
19 . ‘ impression of the conversation he had.
20 MR. MATHISON: It's a conversation with someone he
21 had out of this courtroom who's not here to
22 ‘ testify, who they d&n't propose t@ bring in to
23 testify. Now, they're going to represent to
24\ the court that they're going to make this man \
25 available for me to cross examine him, I'll
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withdraw the objection. They don't have any
plan to do that. The don't want him cross
examined. They want this testimony to stand
on its own unadorned except as this man may
have editoriaiize whatever Mr. Davis said, if

he said anything.

,

\
CRAPPS: Again, we're not saying Mr. Davis 1s

correct or not, and we're not admitting this
for tﬁe fact. We're admitting it to prove Mr.
Hartman's present sense impression of the
conversation.

MATHISON: Then that's irrelevant. - His state of
mind is completely irrelevant to anything at
issue in this case. . -

COURT: Your objections are noted. I'm going to
allow the testimony to continue and subject to
your -- I note your hearsay exception --

MATHISON: And my constitutional exception.

!

COURT: And your constitutional exception. And

'

I'll consider it.a continuing objection.
other item, 2012 --

MATHISON: for§ive me, but I'm going to object

now, because the procedure is to have the
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1 lawyer ask the questions and the witness
2 answers the lawyer.
) 3 ' MR. CRAPPS} One second, Mr. Hartman.
- 4 -THE COURT: If you'll wait until Mr. Crapps asks you
5 \ a question. \
6
7 Q Can you read your note here number four?

8 A Yeah. In 2012 a contract was led to thin 150 acres

S that was thinned in 2008. Jack wanted to clear cut
10 the 150 acres, but WES Davis talked him out of it. )
11 And Wes told Jack that the property should not be
12 thinned at this time, but he did go ahead with i
13 contract. That contract is presently/on hold and
| 14 we're -- as far as I know. ’
1 15 Q Thank you. Mr. Hartman, were you offered
16 inveé;ments in other SOLT entities?

17 A We were given information for SOLT V. And there

-~

18 was a reissue or refunding or re-offering for
19 additional SOLT I, I believe.
20 O And did you invest in those entities? .

21 A No. /

22 0 Were you told at the time you invested that your
23 money would be transferred to other SOLT entities?
24 A No.

25 Q Would you have invested if you knew that investor
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funds would be transferred to other SOLT entities?

i

No.

Were you told at the time you invested, or prior to

J
it, that investor money would be transferred to

Jack McIntyre and his management company?
g ‘ {

No.

Would you have invested if you had known?

No.

A

Now, were you told at the time you invested, or

¢

prior to it, that investor money would be used for
personal expenses of the manager?
No.

Would you have invested if you had known?

No.

N 0

A\

MR. CRAPPS: That's all the questions we have.

\

THE COURT: Do you have any questions, Mr. Mathison?
MR. MATHISON: Yes, sir, I do. But may it please

the Court, I'd like to take a couple of

moments and see if I can't evaluate what this
document is that was just presented to me
before the witnessed téstified, that is his
ostensible notes.

THE COURT: Should we take a break?

MR. MATHISON: It shoul%n't take longer than ten
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minutes.

THE COURT: Let's come back at 11:15.

N

(Off the Record)

CROSS EXAMINATION

J

Mr. Hartman, ‘my name is Rob (Mathison and I
/

\

represent Mr. McIntyre and Silver Oak Land
Management. First of all, I have a couple of
questions about your notes, if you don't mind.

When did you furnish these notes to Mr. Crapps?

i

MR. CRAPPS: I object to the relevance of tHat.

THE COURT: I'll let him answer the question.

\

You furnished them yesterday?
Yeah.

N

And had you made him aware of théir existence -
¢

before yesterday or is this something you’just
showed up with yesterday?
No. I wrote a letter to Mr. Crapps and indicated

that some of the information I was relaying to him

was from my notes.

Thompson Court Reporting, Inc.
www thompsonreporting.com

ROA_0196

’




155

Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

10

11

12

14

15

17

18

290

21

22

23

24

25

16

19

ORI oI I o N N e B

37

And how did Mr. Crapps come into possession of your

.notes yesterday? How did you get them to him?

I handed them to him.
So you've been here since yesterday? Is that
right?

Yes. ) J

—

Was there a reason that these notes couldn't have
been sent to me yesterday?
Well, it was late in the afternoon, so I'm assuming

that -- you'll have to ask Mr. Crapps that

e

question. ya ’ /

I see. Well, given the way the procedure has
\

unfolded, sir, perhaps'I;ll have that opportﬁnity.
Did anyone notify you of the hearing that was held
in this case on July 30th?

Did I know about the hearing?

Did anyone notify you of the hearing?

N
Before? '

Yes.

No.

Were you asked to come here on July 30th?

No. ’ ‘ {

When were you notified that someone wanted you to
\
come here?

%

-

) . ,
I wrote a letter to Mr. Crapps after the hearing
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1 - iQdicating §ome information I had ana concefns/
2 about the case --
3 0 What induced you té write the }etter, sir?
4 IA’ I beg your pardon?
S Q ﬁhat induced ygu to wriée the letter?
6 A It was my understanding that there was some
7 comm;nts made that the'only people concerned about
8 the allegations against Jack and Sue were Rich
9 Silver. )
10, Q Who gave you that understanding, sir? '
11 A I believe Rich Silver told me that.
12 Q So Mr. Silver, after the hearing on July 30th,
13 | contacted yoﬁ and asked you to write a letter? Is
14 that right? /

15 A No. He indicated to me that the only people that

16 are concerned about this, or that have’an issue
17 with this, is Rich Silver, and if you wanted to
18 contact them and let people know that I could do

19 that. 2and so I did.’

20 0 When did Mr. Silver contact you to tell you that?

21 A It was after the hearing. I'm not sure.

22 0] JHell, sometime before you wrﬁte a letter dated
23 * August 18, 20132 i

24. A  Right. .

25 Q And the reason that you wrote that letter is Mr.

i
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Silver asked you to?
N

Mr. Silver did not ask me to write a letter.

What did he ask you to do?

He did not ask me to write a letter.

What did he ask you to do?

He didn'"t ask me to do anything.

So he just contacted you and said that there was a
problem. Is that right? ’

Mr. Silver indicated that as far as Jack and Sue

~are concerned he's the only one that has an issue,

or he's the_only that has an issue with what

happened with the SOLT.

s

Did Mr. Silver tell you that evidence came in at

the\hearing\on July 30th that he and Mr. Finn

participated in the management of these entities?

I don't recall.
You don't recall? BN

No.

/

Do you'know whether he did or not, Mr. Silver

participate in the management of these entities?

I do not know.

Do you know whether an investor is entitled to

-

complain about his own management in a securities

0

context, sir? .

Under the law, you're saying? .

\
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Yes, sir.

I do not know.

N

But you were not a manager. Is that right?
Correct.

And all of a éudden you're here. Ié that right?
Yes . -

And that's because you had 'a telephone conversation_
with Mr. Silver. Is that r%gbt? ,l .
It was)a telephone conversation, correct.

And but for %hat conversation you wouldn't be here‘
at all. Isn't that right??

I don't know.

When was your first telephone conversation, if you
‘pad one, with Mr. Crapps?

After I sent the letter.

When? (

After August 30th.

And I ask you was it August 30th or August 18th,
sir? \
I don't recall.
Well, may I ask you this, if it was August 30th, do
you have an expla&ation of why no one informed the
respondents in this case that you were going to
participate for the last month?

That's a gdod question for Mr. Crapps.
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I see. Well, do you have a copy of your notes in
front of you? .
Sure. |
Looking at the bottom, I'm trying to make heads or
tails of this. Does the first thing where there's
a little arrow point say consultant forester? 1Is
that what that says?
Uh-huh. ’
And then the next thing, is that legal work?
Uh-huh.
The next is phase study?
Uh-huh.
You know what that is? )
That'é, I'm assuming, what he was talking about as
looking at how the planning of the cutting of the
timber and replanting.
The next is wetland?
Yes, sir.
The next is title insurance?
Right.
The next is timber insurance?
Right.
Do you know what timbér insurance is, sir?
Right. | -
Do you know  what it is?

-
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~ 42
I think so.

/
What is it?

-

To insure the timber if something would happen,
fire, whatever, would be insured.
The next is land planner.

Yeah. h

N

The next is lost propexty. Is that what that says?
Listing property.
Would it be your understanding that those are

typical tasks or expenses that are undertaken by an
.. N

entity that holds land or holds trees on land?

No.
_ AN

Which one would not be typical?
Perhaps the legal work, the wetland study.

I think you testified, didn't you, that your belief
’ N
was that the money you invested would be used for

. / ;
the acquisition of the land. B
Right.

Isn't that correct?

Right. -

7

Do 'you know what the land cost was?

Do you need to know that? I can find it. :

v
Do you know without looking it up, sir?

No.

I'm handing you a document which is designated

-
[
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1 Special Warranty Deed. Do you know whether or not
2 that special warranty deed is, in fact, the deed
3 for the property in.questipn that was acquired by
4 SOLT 1IV? \ . ’
S A It says it is.
6 |
7 THE COURT: And dia -- can Mr. Crapps have a copy?
8 . MS. MEYERS: Your Honor, we ;ould object that we |
9 haven't seen it. And it needs to be-
10 identified, thaf this witness needs to be éble
11 to identify IT before it can even come in. I
12 N mean, he's welcome to show it to him for the
13 purposes of identification and then, of
14 . course, if he can identify it that's one.
15 - thing. But if he's handing it to him to say
16 hdve you seen this before, or whatever the
17 gquestion starts with, you know, we're going to
18 have to object to that because then this
19 wouldn't be the proper witness for it to come
20 in through. .
21 MR. MATHISON: He just took the deed out of his file
22 and he was looking at it. He's got his own
23 copy - I;ll use hig copy.
L 24 THE COURT: But, as a ﬁatter of. the formality of the
25 proceeding,. I prefer that there be one lawyer
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1 - for each side.
- 2

3 Q Would you take the deed back-out now that you just

4 put away, Mr. Hartman.

5 i

6 QR. MATHISON: I'd like the record to refléct'thgt

7 when the lady objected,-Ms. Meyers, I believe, '
8 he then took the deed and put it back in his

9 \ file. ( >

10 ‘ ' ‘ -

11 Q Now, 1is that a copy\of the deed to this property,

e
12 to the best of your knowledge? ' ‘
13 A This says it's a special warranty deed for SOLT IV.
- 14 0 Is it or not, or do you know?

15 & Well, that's what I have and this is what the paper

16 | says in front of me, so that's what I have.
17 Q And the consideration is recited on that deed, is ,
- 18 it not? ' :
19 /A I don't have that on here. ~Yeah, I do. I do, toco,
20 . $1.5 million. $1,150,000. ~

21 Q. Well, which is it? 1.5 million or 1,150,000°?

22 a 1,150,000.

, ~
23 Q To the best of your knowledge, was that the price

24 paid for the SOLT IV property?.

25 A Best of my knowledge.

- Thompson Court Reporting, Inc.
www.thompsonreporting.com

ROA_0204




-

163

Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(ORI rOI:B‘

\

\ 45

Do you how many acres that $1,150,000 purchased?

'I believe it was around 410 acres, 400 plus.

and do you know how much money was raised, all.
told, to acquire that property? Do you know that.
amount?

Not right offhand.

Would the number $1,193,423 sound about right?

e

Like I said, I don't know that number. I dbp't(
think I have that number in here.

Well, you testified that your.money wasn't used to
purchase land, didn't you?

No, I did not.

Well, let's .assume for the moment that I'm correct.
and the total amodﬁt of money raised was
$1,193,423.

Okay. .

~
N

. \
Do you know what percentage of that the land cost,

without closing costs, that is §l,150,000? Do you

know what percentage that is?

No. -

1
Would it be 97 percent in round numbers?

If you say so.

Could you calculate it fo; me? You do do long
division, don't you?

Right.

Thompson Court Reporting, Inc
www.thompsonreporting.com

ROA_0205




10

11

12

13

14

le

17

18

19

20

22

23

24

25

15.

164

<

. Transcript of Proceeding - 10/4/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

46

I mean, if Mr. Silver asked you to do long division

~-

you could do it, couldn't you?

MR. CRAPPS: Pardon.me. Badgering the witness.

Couldn't you? )

. MR. CRAPPS: It's getting out of hand.

~

Probably.

Okgy, well, then let's do it. Let's take
$1,193,423 ana\—— excuse me. Let's take 1,150,000
and div;de it Sy 1,193,423 and see what we come up
with?

And what's your —;\

I'm asking yoﬁ to do it since you know how to do
it.

“MR. CRAPPS: I object.
Is it 97 percent or not, Mr. Hartman;
I don't know. T b
Well, what pefcentage of your money didn't go for
acquisition of the land?
I do not know.

BN
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So you're recanting your testimony that your money
wasn't used to acquire the land?

No.

MR. ‘CRAPPS: Parkin, I object. He --

No. : ! . /
MR. CRAPPS: He's misstating the record.

MR. MATHISON: Misstating what, sir? What am I

misstating?
THE COURT: Let's don't go back and forth between
the lawyers. And just watch your tone a

little bit and we'll proceed.

The record will show that I said the money went to
purchase land and closing costs.

Do*you know what the closing costs were?

No.

Do you know whether the surveyor found an
additional ten acres in addition to the ;410 that
were reflected as being transferred in that deed?
No.

Bo you know what the land transfer tax is in Chowan
County, North Carolina?
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48

No. -
If I told you it's $11,500, would you believe that?
I have no reason not to.

What I'm getting at, sir, is where is this money

‘that disappeared according your testimony?

I didﬁ't say any money disappeared.
Well, how were you deceived?
In terms of the purchase?
Yes, sir.
(Nonverbal Response.)
\
MR. MATHISON: I'd like the record to reflect that
the witness just shrugged.
‘ <
Does that mean you weren't deceived or not?

The question was what was the money used for. The

- [

money was used for pufchase land and closing cost.

-
S

Now, are you asking me another question?

No. I asked you specifically what is it about this

-

. transaction that you feel that you were deceived

about?

What's the quest%on? ~

What were you deceived about? v
Who said:; was deceived about the purchase‘of the ’
property?
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I; there anything you were deggiveq about, six?

You have\a question?

Is there any fact about which you were deceived in
your participation in SOLT IV?

There are a number of things that were not brought
to my attention as it relates to SOLT IV. One, the
manager using -- allegedly using the money for
personal use. Two, --
Excuse me -- /

i'll answer --

Excuse me --

I'll answer your question. You want to know what I

" was deceived about? I'll answer your question. y

How do you know that? "
Well, this is information that --

You got from Rich Silver?

I said allegedly.. You want me to answer the

question or not?
)

It's information you got from Rich Silver, isn't

S~

it? 7

It's information that Rich Silver provided as it

-/

relates to --

Thank you.

i

-—- records that.were released by Sue and Jack.

You don't have any information that indicates that
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1 ; money was used for any purposes other than the
2 acquisition of the land, just like I told you.

3. Isn't that correct?

4 A My contribution to the purchase of the property was

-

5 used,’I believe, for the purchase of the property

6 and c}osing costs. Yeah, tﬂat's correct.

7 0 And\;ou made a statement, I believe, in response to
\8 ~one of Mr. Crapps‘ qgestions that you had made a )
9 request for records to Mr. McIntyre. Is that

10 correét? ’

11 A Yes, sir.
12 Q And did you write a letter on September 28, 2012

13 asking that he deliver certain records to you?

14 A Yes, sir.
15 Q And this is the letter right- here. 1Is that the
16 letter you wrote to Mr. McIntyre?

17 A Uh-huh.
18
19 THE COURT: Could you please answer yes or no.

20 -

21 A Yes.

22 . N

23 MR. MATHISON: I move the introduction of the

24 letter. It's the Respondents' next exhibit.
25 THE COURT: Any objections?
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MR. CRAPPS: I have no objection.:
THE COURT: Admitted. This exhibit, what are we up

to?

(Off the Record)
(Whereupon, Respondents' Exhibit No. 9 ‘
was marked and received into evidence.)

THE COURT: We've marked the exhibit as Respondents'

,

Exhibit No. 9.

Would you take out the deed that you had in your
file that you'were about to -put away? Just hand it
to me, if you don't mind.. The entire deed. You've
got a blank page next or you\don't have anything
but thé front page of the deed?

That'; all I got.

This is what you weré referring to when you
testified?

Yes.

The document that came out of‘your file. TIs that
right?

Yes.
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MR. MATHISON: I move that be introduced withthe
understanaing that's only bage of what-I
believe is a three page deed as Respondents'
Exhibit No. 10. '

THE COURT: Any objection? Do you want to see 1it?

MR; CRAPPS: Yes.

THE MATHISON: Just using this to identify what it
is that he looked at when you questioned him
about it. And I represent to the court that is

. the face page of theéactual deed which I
showed him to which they raised some kind of
concern.

THE COURT: It's admitted as Respondents' Exhibit

~ '

No. 10.

{Whereupon, Respondents' Exhibit Neo. 10

was marked and received into evidence.)

.

Do you know who made the earnest money deposit to
hold the property that was actually purchased by
SOLT IV? .

No.

If I told you that the entity known as SOLT I put
up the initial deposit, would that ring tru€ with
you, or do you know? .
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No. X
Do you what the initial deposit was?
No.
Do you know what five percent of $1,150,000 is?

.

I guess I could calculate it.

t

Well, Jjust in’round numbers would it be about
$57,543?2 )

Sounds good.

And do you think that the members of SOLT I were
entitled to either to'have that money paid back or
entitled to credit for that money in’their
participation in SOLT IV?

I &o not know what the contract stated as it
relates to that, 1f they were a participant or if
it was a loan.

Okay. Do you know whether you were initially a
participant in an LLC that consisted of SOLT IV and
you and another individual investor or two? Do you
know what the agreement looked like when you signed
it?” You did sign the agreement, didn't you?

Yes.

I'm_ showing you what's been identified as the
State's Exhibit No. 4. And i'm representing to you
that that is the agreement for SOLT 1IV.

Okay.
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Did you read that before you signed it?

Yes.

Would you iook through and see if you can find your
signature aﬁong the signature pages? .

Found them.

So you did sign it?

Yes.

And you did read it?

Yes. \

Do you know whether that document is identical to
the SOLT II agreement that you were sh;wn before

you decided to participate?

No.

i

I believe you testified you didn't recall whether

you had reviewed and signed the SOLT IV agreement
before you put your money in.
Yes.,
You don't remember?
No. j

/ ‘
Do you know whether there is any management fee at
all specified in the SOLT IV agreement as opposed
to the SOLT II agreement?
I don't recall if tﬁe 20 percent is in ﬁere or not

without reading it as it relates to Jack's share of

the --
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1

Who told you that there was a 20 percent management

-

participation in the SOLT IV --

I said I don't recall how it's worded, sir.
Okay. Well, why don't you read it, then, and see
if you can find where it says that there was to be

a 20 percent management fee paid. /

Do you know what page this is on? N

I didn't testify, sir. I'm asking you to. find what

it is that you think supports your testimony that

there's a ZO.Qercent manag;ment fee due under that
: o

contract.

So if you're ésking me if I see this in here

specifically, the answer is no.

Do you know whether there is a specific management

fee provided in the SOLT II contract?

No. 7

Who told you to say that there was a 20 percent

management fee in that contract? . \

I was tdid from the véry beginning that there

would be a 20 percent of the property‘given to Jack

McIntyre for his managemeqt services. ‘

But it doesn't exist in there, that you can find,

is there? S

Not just quickly looking at it, no.

Well, then look at it as thoroughly as you need t%.
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Well, I can see right here where the Silver Oak -
Land Management, LLC received 21 -- 20.1 percent.

And that was their share for all -- for the

.management of the property. \'

Do you know whether Silver Oak Land Management
owned a participation in Silver Oak Land Trust I?
No. . N
But if they did, they'd be entitled to a
percentage, wouldn't they, just like the cther
investors in Silver Oak Land Trust I?

J

Not necessérily. P
Because you were basically buyiﬁg their equity,
weren't you?

I said I did not see how that down payment was made
or who was involved in it or the contract or how
éhat contract read. So I can't say that, no.

Do you know anything of your own kho&ledge that |
hasn't been imparted to you by Mr. SiLver?\

Yes. ..

What?

Well, one of the things that I was getting to when

you asked me about how I was deceived, a couple of

things: Number one-was that the information I did
receive from Rich Silver indicated thet personal

expenses were used in the management of the

-~
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property. Sue --
Excuse me.
Sue Vitek never indicated to me her involvement --
Excuse me. ;
~- in the management aséociation.
Didn't I ask you do you have information that
wasn't -imparted by Mr. Rich Silver?
And I talked to --
Did I ask you that or mot?
And I talked to --
Did I ask you that or not, sir? Just limit .
yourself to what you know of your‘own knowledge,
not what Mr. Silver told you.
Let me give you two things, then. I consfantly,
constantly -- shouldn't use that word. -- Several

times I had discussions on the phone with Jack
McIntyre about'replacing trees. He indicated that
after each cutting it was taken care of. Never
done. )

How do you know that? '

Because of what people who visited the property and
have told us that.

In other words, you know it because someone else
has told you?

~

Yes.

Thompson Court Reporting, Inc
www thompsonreporting com

ROA_0217




176

Transcript of Proceeding - 10/1/2013
Inre: John M Mcintyre and Silver Oak Land Management, LLC

10
11
12
13
14
15
16
17

18

20
21
22

23
24

25

19 °

oo P

oI T O N I &

» 0o ®» O ¥

58

You haven't’ visited the property, have you?

No.

And wﬁen you weré talking to Mr. Davis, Mr. Davis
was describing different recommendations that he'd
made as to cuts on different sectors of the
property. Isn't that right?

Correct.

Multiple sectors of the property?

Correct.

Some thin, some replanted. But you've never been
to the property?

He's never reported any replanting because it\was -

/ \

Have you ever been to the property?

I just answered that.

Have you ever been there? no.

Cor£ect.

So there's no way you could put in context anything
that he said to you. Isn't that right?

Mr. Davis told me the trees were not replanted. o
Where? A

On SOLT 1IV.

420 acres?

Where any of the cuttings took place. That's

correct. Now, if you know the difference, I'd like
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to know that.
Well, do you know whether all the tree stands . on
the 420 acres are of the same age?

N

I'm assuming they're not.
.- ) e
Do you know whether, if théy're not, different

recommendations would apply as to different
portions of the property depending up;n the age and
whether the trees had\beep thinned before?

When you clear cut trees,\when you thain trees,
there's an opportunity to replant. i was told that
that was done, by Jack McIntyre. So, if it's done,
great. I'm very happy that it is.

But you dbn't know whether it wés done or not done.
All you know is what Mr. Silver told you and what
Mr. Davis toid you and what everybody else told
you? -

That's correct. -
Because you've never been there?

No.

And you don't have a map gnd have no idea of what's
what on the property, 420 acres worth of property?
Or do you have a map? Didn't you have some
promotional materials that you put away when Mr.
Crapps was\asking you about my promotional
materials?
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1 A I've got this green stuff here, but --

2 Q Well, let me see what --

3 A That's my stuff. 7You have a question regarding it,
4 ) ask me. ] ,

5

6 THE COURT: Mr. Mathison has the right to look at

L . whatever materials YOu brought with you.

8

9 Q The promotional materials, that's what I want to
10 see. '
11 ,
12 MR. CRAPPS: On the stuff that Mr. Hartman

13 feferenced in his testimony --

14 ' THE COURT: The way I understand, the witness has

15 brought these materials with him to testify.
16 He's gone through certain of these materials.
17 Mr. Mathison is entitled to review whatever he
18 brought with him today. B

19

20 Q Are these documents stapled together, seven pages,
21 are these materials that you received from either
2? Mr. McIntyre or Silver Oak Land Management with

23 respect to your acquisition of this property?

24 A That was given to me by Sue Vitek.

25
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MR.‘MATHISCN: I'm going to introduce that. That's
Respondents' Exhibit No. .11.

MR. CRAPPS: No objection.

THE COURT: We'll receive this as Respondents'

Exhibit No. 11.

(Whereupon, Respondents' Exhibit No. 11
was marked and received into:evidence.)

‘ \
In the materials that you were supplied, there are
multiple parcels, are there not, that went to make
up this 420 ‘acres?
Yes.
Do you know whether all those parcels came out of
the same grantor Br came out of different grantors”?
No.
Do you kpow whether all of those parcels had been
previouély committed to Silver culture or the
réising of trees?
?hat’s not my understanding, no.
Some of them had not been, in other ‘words?
I don't know.
Do you know whether there was standing hardwood
timber on some of those parcéls?
That's my understénding.
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Can you tell me which ones?

No.

Can you tell me whether there was conifer timber on
other parcels?

No.‘

So you don't know anything about the differences in
those parceis?

No.

N
i

Do you know any commonalities between them or among
them?

All I can go by is what's on here, the different
ages of the planta}ions and so on and so forth.

But where they are and which ones, no.

Do you know what the present market value is ofrthe
410 acres that were acquired plus the .ten acres
that were found as the result of this survey?

No. . h

Do you know whether the property is listed for
sale?

No.

Do you know whether it's worth any less than
$1,150,000 that was paid for at the time it was
acquired? ) -
I do not know the value of the property.

Do you know whether some of the acreage was, in
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fact, sold to pay the surveyor's debt?

I do not know the acreage that was sold to pay the
surveyor's debt. ’

Do you know what the present extent of the stake
is, how bié the acreage is at present?

I'm assuming it's 410 plus ten.-

Do you know how many t?immings has taken place on
the property? : y

Two, I'm assuming.

Why would/you assume --

That's all the information I have on how many
cuttings there were. - So whether there were more or
not, I do not know. o

Do you know whether there were trees cut in a not a
clear cut, but a selected cut?

I've been told there was.

Do you know whether one portion of the property was
clear cut? |
Thairty-three acres, supposedly, wére clear cut.
Where did you gef that information?

Wes Davis. ) .

Do you have notes of your conversation with Mr.

Davis other than these that I have in my hand? It

© appears to me that you're reading from something.

[l

I have notes that I made from a conversation I had
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Yeah, October 29%th, 2012.

64

-

with Mr. Davis that I reviewed a few minutes ago.
Are those notes different than the notes that have
been introduced that I am holding in my hand?

' 4

Yes.

May I see the notes that you're now reading from? N

|

(Witness complies.)

MR. MATHISON: I'm reserving my cbjections as to Mr.
Davis' testimony which has been offered here
through the vehicle of having Mr. Hartman

recapitulate.

When ‘did you prepare this document in my hands?

Is there a date on it?

That's when I did it.

Why did you elgct to use this document as your
notes instead of this document?

I'm sorry? -

th did you elect to use the document that I'm
holding =-

Two different docﬁments.

Well, the both purport to reflect your notes of a
telephone conversation with Mr. Davis, don't they?

—

No.
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Well, then, which one does?

The one in your left hand.

The one in my left hand 1s the one that's typed.
Yes.

Wéll, then, what does the one in my right hand --
The conversation with Jack McIntyre.

Okay. So these are the notes of your conversation
with Mr. Davis?

Yes.

THE COURT: Can we clarify the exhibit number of the
L
handwritten hotes Jjust so the record will make
sense.

MR. MATHISON: I don't honestly know. I believe

it's State's Exhibit No. 137

~

What induced\you to send this to Mr. Silvér?

He was our acting manager and I ?ust wanted him to
be aware of what my conversation was with Mr.
Davis. / \

When did the conversation take place?

Just before -- a day or two probably before that.
And Mr. Davis, does he live in South Carolina?

I do no@ know.

Where was he when you talked to him?
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66

1 A I assume he was in North Carolina.

2 Q Where's the land?

3 A It's in North Carolina.

4 0 Do you know whether he's a licensed forester in

5 North Carolina?

6 A You'll have to ask Mr. McIntyre that. ‘

7 Q So you don't know whether he's a licensed forester?
8 A No. -

8. Q How dig you know to contact him?

16 A I got his name from Rich Silver.

11 0 Do you know why 57 acres, iﬁ/round numbers, oﬂ‘the
12 property was cut? ~

13 A éan I have my sheet back, please. Oh, here it is.
14 Q It is back, sir.

15 A I got it here.

16 . )

17 MR. CRAPPS: I'll object. Object. I want the

18 ’ witness to testify as to what he knows and not
19 to speculate. .

20 THE COURT: I'm going—to‘overrule it., I méan,

21 you've opened the door with all of these .
22 notes. And I'm going to let Mr. Mathison --
23 -

24 A > No, I do not know why it was cut.

.25 Q Do you know whether there was hurricane damage on
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the property?
No. s -
Did Mr. Davis tell you anything about a hurricane
that had done damage on the property?
No . |
Do you know whether there are poplar trees on the
proper;y?
All I know about the approximately 57 acres is éhat
in 2010 Mr. Wes Davis says approximétely 60 acres
were clear cut and he advised Jack not to clear !
cut, but to thin. And he went'éhead and clear cut
them against his advice. 'And that he advised Jack
to replant. And the trees were not replanted,
which Jack indicated to me that they were. Aand, I
guess, you're indicating that maybe they were
planted.
It would be nice to have Mr. Davis here. We could
aék him what he meant, wouldn't it?
Well, we can ask Jack, I guess. "
Do you know whether Mr. Davis advised the natural
regeneration after the cut was excellent when he
came to the dénsity of the pines as opposed to the
hardwoods? ‘
What does that mean? )
The regéneration that happens in nature without
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68
your actually planting the trees.

Right. And what was the question?

Do you know whether he advised that it was/
excellent with respect to the/density of the pine
trees? . 7
You testified that Mr. McIntyre had told you that
eleven percent was the rate of return that was to
be expected. Is that right? -

To be honest with you, I think Qe said on
investments like this that he was referring to
other investments such as the annual return is
eleven, twelve percent, as I recall.

And he also told\you, didn't he, that that was a
statistic that was disseminated by the state of

South Carolina and specifically the Department of

I don't remember that, but.

If it was you would rely on it, wouldn't you, if
that's the average that they release annually?
As an expected return? -

Yes.

(Nonverbal Response.)

. ~

MR. MATHISON: I'd like the record to reflect that
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I'm trying to understand --

MR. MATHISON: -- and looked dismissively.

No, I'm trying to understand your question, sir.
want to answer you.

If it were a state 'disseminated statistic as the
average for th{; type of tree farming operation,
you would credit that statistic, would you not?
Yes, I wquld.

And isn't it & fact that ‘that specific
representation appears in the materials that I've
szt marked?

I believe it does.

So you know full well that wasn't Jéck McIntyre
making that figure up. Tﬂat's a figure --

I said that he said that on property such as this
the average expectation for return. I believe I
said that. N
But it wasn't his figure, it was the state's
figure. Isn't that right?

Well, I didn't know where he got the figure, but
Ehat's -- but I égree‘w1th you that if it's the
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state's figure it could be
It's something that you can at least take at face

r
value as being true?

Right. Yeah.

MR. MATHISON: Thank you.

THE COURT: Are you finished, Mr. Mathison?
MR. MATHISON: Yes; sir, I am.

THE COURT: Mr. Crapps. /N

RE-DIRECT EXAMINATION

BY MR. CRAPPS:

Q

Mr. Hartman, were you provided finané}al
information concerning SOLf Iv?

Other than the K1, no.

And so would you have the ability to know how the
money was spent?

No.

And even after you requested the financial
documents to review that\information, did you
receive it?

No.

You had direct conversations with Jack McIntyre
about the investment prior to when you made it,
correct?
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Yes.

In general terms, what topics did that conversation

cover? ’

Well, I was introduced to this by Sue Vitek. And
when I had some questions about the operating
agreement -- I had aAlot of questions for Sue,

which she provided some information. When I had

questions about the operating agreement that's when
my first contact with Jack McIntyre. I wanted to
see a copy of the management agreement. That's
when he sent me the copy of SOLT II. And then
that's when I had the follow-up questions with the
next conversations related to how this would all
work, which we went through earlier.

And that conversation covered what was to be
included in the 20 percent provided to Mr.
McIntyre? p
Right. There's two things. One is that I thought
thé 20 percent was a pretty hefty number for (
someone to receive for ﬁanaging the property.,6K But
when I saw the list of the things that were
included, I said to myseif, well, I can see why
this is 20 percent now. '

And that representation in that cénversation was

pertinent to your investment?

. .
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. 72
- ‘ 1 A Yes.

2 ] In that conversation, you also talked about what

3 your money would be used for?

4 A Yes.
5 Q And what were those responses?

6 A My investment would be used for the purchase of the

-

7 property and closing costs related to that
8 purchase.
9 . Q In that conversation, or at anytime prior to your
10 investment, did Mr. McIntyre ever tel; ydu that )
11 ) your money would be used in other SOLT entities? N
12 A No.
}i Q Do he ever indicate that he would take further .
14 management fees or consulting fees?

15 A No.

16 \
17 MR. CRAPPS: That's all I have. )
18 e - -

19 RE-CROSS EXAMINATION

N —

20 BY MR. MATHISON:

21 Q If I understand your testimony correctly, you say

22 \ that Mr. McIntyre told you he was taking 20 percent
- 23 essentially to manage the property?

24 A Correct.

25 Q And you assumed that the management would include
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things like getting a consulting forester, certain
iegal work, phase study, wetland study, that sort
of thing? |

That's correct.

And some of what you assumed it would include would
typically be closing costs, like title insurance,
timber: insurance, that-sort of thing: Is that
right? You thought that Jack was going to pay for
all those things out of his --

I thought it was unusual that the management would
cover that, but because of the hefty 20 percent
fee, I assumed that was what was part of it,
correct. ‘

Right. But you read the document that I handed to
you. As a matter of fact, you shuffled through it
for the better part of five minutes and couldn't
find anything that had to do with management fee,
could you?

No, I could not. B

So there was no ménagement fee. Is that right?
There was a 20 management fee. According to Jack,
he received 20 percent of the property for managing
it. Why else would he receive it?

But you couldn't find it, so which is iﬁ?

It'; in the -- it shows he received 20 percent of
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?4
1 the property for what? For management fee.
2 There's a very -- there's a section in the document
3 talking about management fee, no matter how big it
4 is. - -

5 Q Okay. Well, show it to me. Show it to me.

6 A Management fee or management responsibilities. *
7 Q Fee, that's what we're talking about. 3
8 A No, I said management responsibilities. There's
9 some documents in here that talks about the

10 F management responsibilities. That's where I was \

11 concerned aﬁd why & made the phone call because

12 i1t's very vague as to the role of the m%nager.

i i ) 13 Q You're not going\to look Ehrough it because you
14 knoﬁithere'é no provision. )
15
N , 16 MR. CRAPPS: Let him find the document.
N !
y 17 ‘

18 A Let me look at it and I'll show you what I'm

. 18 talking about.
20
. - R N
21 MR. CRAPPS: Can we identify the document and hand -
22 . it to the witness.
23 MR. MATHISON: Forgive me, I gave him the wrong --
24 He wasn't looking at it, anyway.
25
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Where the yellow marker is, that's the SOLT IV

management agreement.

‘It talks about .16. It talks about the manager,
1.6.

Yes, sir.
_Management‘of the company, number six.

Yes, sir.

So that's what I'm saying. That's what I was
referring to.

What were you referring to?

That the role and responsibilities of the manager
are very vague.

First, who was the manager?

I assume that it was Jack McIntyre.

You don't know, do you? Who was the\manager?

Jack McIntyre.

Now, look at 1.6. What does it say?

Silver Oaks Land Management.

Specifically 1t says manager means initially Silver
Oak Land Management, LLC, a South Carolina liﬁited

e

liability company. Is that what it says?

N

Yeah.

N

Is there anything vague or ambiguous about that?
™

No, it's Jack McIntyre.

It says management, under paragraph six, would you

J

Thompson Court Reporting, Inc
www thompsonreporting com

ROA_0235




194

Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

oI S oI I o X O R o

76

read paragraph 6.1, please? .
(As read) Decisions of the company, except as
otherwise set forth herein, all decisions affecting
operation of the compaﬁy shall be decided by the
consent of the manager.

And the manager is Silver Oak Land Management, )
isn't that correct? Sir?

Jack McIntyre.

What does the document‘say?

It says Jack McIntyre.

What does?

The person who signed it. N
Signéd it for whom? For whom?

Silver Oak Land Trust, LLC. r

You caﬂ>be as obstinate as you want to, we're going
to do this until we get it all done. 1Is theré

anything ambiguous about 6.17?

No, sir.

" Now, read 6.2.

(As read) Manager shall have the authority and
power necessary to discharge the business of the
company without limiting the foregoing. The
manager shall have the a/uthority and power to

perform the following acts.

Go ahead. 1I'm looking for the vagueness, sir.
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Just keep reading. Maybe we'll-find the vagueness

Come on.

Do you have a specific question?

MR. CRAPPS: I'll object. 1Is this within the scope

of my re-direct?

Find it, please.

N,

THE COURT: And I overrule the objection.\

I
-

You need to read’it and show me what's vague about

it. N

MR. HARTMAN: (To the Court) You want me to read
this?

Yes, sir. ‘

THE COURT: It's up to Mr. Mathison.

(As read) Execute and deliver any and all
agreements, contracts, documents, certifications,
instruménts necessary or convenient in connection
with the carrying on of the usual way of business
and affairs of the company.
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1 Q Es there anything ambiguous or vague about that?
2 A ﬁo. He does that for his 20 percent, so that's no
3 question there. (As read) Execute and deliver an§
4 deed, lease, mortgage, mortgage note, bill, sale,
5 , easement, license, contract or other instruments
6 'purporting to convey, .sale, exchange or encumber
7 all or any part of the company's property.
8 Q Anything vague? 1Is that Yague?
9 A (No response) (
10 Q Would you read 6.2c, please?
11 A (As read) Deposit and invest company funds in ‘such
12 interest bearing or non-interest bearing
13 investments or bank accounts as -deemed advisable to
14 the extent such funds are not required for the
15 company operations and are not required to be
16 distributed pur;uant to this agieement.
17 Q So that if he wanted to invest the éompany‘s funds
18 in another SOLT entiﬁy, he'd be authorized by that
19 provision, wouldn't he?
20 A I'm not sure what that means. It says any bearing
21 or interest, investment or bank accounts. So if
22 they're bearing or non-interest bearing, I'm not
23 sure what tﬁa; means.
24 Q Would you read 6.2d°? .
25 A (As read) Retain or employ, coordinate the
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services, employees, independent contractors,
supervisors, accountants, attorneys and other
persons necessary to appropriately carry out the
business and the>purpose of the company.
Is that vague?
No. \ i
How about e?
(As read) Engage in any kind of gctivity and to
perform, carry out such contracts of any kind
necessary to operat; the business and purposes of
the:company in accordance with this agreement.
Vague? .
No.
How about ?

)
{(As read) Pay all debts and other obligations of
the company to the extent the funds of the company

are available.

And if they're not available, is he required to pa

IS
them?

It doesn't say that.

Then let's look at 6.3, liability of the members
and the manager. Would you read that for me?

(As read) Members‘and manager shall not be liable
to the company or to any member for any debts owed
by the company or for any actions taken or
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omissions made in good faith and reasonably
believed by the member ér manager to be the in the
best interest of the company or for the errors of'
judgement except to the extent that such acts or
omissions constitute gr;ss negligence or willful
misconduct.

Misconduct?

Yeah.

Is that vague to your way of thinking? Is it
vague?

I'm lqoking at it again just to make sure I
understand it all here.. I guess not.

And continuing with paragraph 6.3, with provided
the standards at the bottom‘of page five.

(As read) Providing the standards of the section
6.3 are satisfied the company indemnify each member
and manager for ;ll cost and expenses, including
reasonable attorney fees associated with the
defense of any action or claim brought.égéinst the
member or manager by any other member of»tﬁg
company or third party except for action brought
pursuant to section 3.3.

Does that appear vague or uncertain or ambiguous to
you? - ) 7

I guess it can be interpreted.
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And then let's look at 6.4. What does that say?
(As read) Pursuant of other ventures and activities
by members or manager even tﬁe direct competitive
with the business of the company is hereby
consented by the members and shall not be deemed
wrongful or improper. No member or manager shall
be obligated to present any particular investment
opportunity to the company, even 1f such
opportunity is of character presented\to the
company shall be taken by the company. fhe company
may --
Excuse me. It actually is cogld be taken.

could be taken by its company. The company
may enter into-:agreements with one or more members
to provide management consulting, marketing,
construction or other services to the client.
Okay. Do you know whether Silver Oak Land
Management, the manager, entered into‘any
agreements essentially with itself to provide
services or not?
I do not know that.
But if they had done so, that would be authorized
by that provision, would it not?
I'm not sure. I
Now, is there any mention of a management fee in
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1 paragraph six?

2 A No. )

3 Q Is there any mention of a management fee anyplace

4 else in the document that you can find?

S y-N Onlf to the extent where they show what the -

y 6 percentage he receives is for, if that is what I'm i

7 ﬁnderstanding is the fee for doing this with a 20

s percent of the property.

9 Q Are you referring to Exhibi£ A7

10 A Yes, sir.

11 0 You believe that the participétion was in order to
12 get all the management services paid? 1Is that

- 13 right?

14 A Yes.

15 Q Not delivering the property or management up until

16 that point, but from that point on? Is that right? R
17 A Part of Jack's comments to me was the 20 percent

18 included finding property and SOLT II -- it would ’

% 19 | include finding the property. -

200 Q And that's found in a section that is call&d

21 Members Initial Contributions. Is that right?

22 A I don'; know. _

23 Q Does it say that or not? !

24 - A~ I don't recall. b

25 Q Members initial contributions and ownership
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pércentages.
Okay.
Is that what it says?

Yeah.

MR. MATHISON: Thank you. I don't have any further

questions.

FURTHER EXAMINATION
\

BY MR. CRAPPS:

Q

o B o M

Mr. Hartman, you wrote down, indicated by the blue

-
7

ink on State's Exhibit No. 13, did you assume those
or were those things told to you by Jack McIntyre?
Told to me by Jack McIntyre.

And that was told to you in a conversation
pertaining as to whether or not you would invest in
SOLT IV?

Yes.

And yeu were offered the opportunity to invest‘in a
couple other SOLT entities?

Right. |

And you refused those?

Yes. '

And so would it be perﬁinent to you that(your money

would be used in those same entities that you

7
Vs
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refused to invest in directly? If you were told
prior to your investment that it was going to be
used in entities you did not invest in, wou%d that
have been important to you?

Yes, it would have been.
MR. CRAPPS: That's all I have.

FURTHER CROSS EXAMINATION

BY MR. MATHISON:

Q

As a follow up to-that, my understanding was that

in response to my gquestion, you said that it would
have been appropriate, indeed entirely condign, if
the $53,000 tha? was put up as a deposit by SOLT I
for SOLT IV was, in fact, returned at the closing.
That type of payment wouldn't be objectionab}e,

would it?

Was it part of the purchasing of the property@ Was

,that part of the purchase price of the property?

Would it be objectionable or not?
N\ -
I'd have to read how the contract was written as it

relates to that.
Well, if it was SOLT I's money that secured the

earnest money, wouldn't it be appropriate to pay

SOLT I back?
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Like I said, I did not see that contract, so I

can't comment on that.

A

Would that be somefhing that you would consider a

i

misuse of your money if the person that actually
put the money up got paid back?

Again, I don't‘inow how that all came about, so I'm
not going to comment on that.

But your unqgualified statgment that you wouldn't
‘@ant your money used in another SOLT enterprise
would be qualified if, in fact, the money was owed
to that other SOLT enterpriée, wouldn't it?

I was not interested in being part of a situation
where my money was being loaned to another company,
correct.

Well, wasn't SOLT I's ﬁone& beiné\loaned to you?

I do not know that.

But, if it was, wouldn't it be appropriaté to pay
if back?

Again, I don't know how that contract read, if it
was an investment or how it read, so.

Did you make—én effort to find that out?

No.

Wby?

Wasn't aware of it.

You did make an effort, though, to get Mr. McIntyre

/
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1 to answer quesfions that is reflected in
. 2 Respondents' Exhibit No. 9, right? 3
3 A Uh-huh. )
4 Q And you did that on the 28th of September. Isn't
5 that correc{?<
6 A Uh-huh.
. 7 Q And isn't that three days after Mr. McIntyre
8 resigned as the manager of all of the SbLT
8 entities, or do you know?
10 A \I don't know.
11+ Q Well, did you know that Mr. McIntyre surrendered
}2 the books and records to your colleague back there,
, 13 Mr. Silver?
14 y,A I don't know whgn that took place.
15 0 Did you make inquiry of these facts to Mr. Silver
16 "who had the bodks‘and records?
17 A As to when they would be -- when I wrote this
18 letter I wasn't aware, I guess, of the process of
. 19 trying to obtain those. Those were for my own
\ . 20 personal information just to find out -- at that
| 21 , pgint in time, I was hearing some things on one
1 ’ 22 ‘s;de and some things on the other, so I called Jack
23 and I said, Jack, listen, I need to get some
24 information from you so I can make a determination
25 of what's going on here. So that was my purﬁose in
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requesting the information from Jack. I wanted to
hear his side of the story here.

Mr. Hartman, didn't Dr. Vitek tell you tgat the
materials had been delivered to Mr. Silver on or

about September 25th, which is the date of Mr,

McIntyre's resignation?

<
/

MR. CRAPPS: I still feel like we're going outside
the scope of my two questions. ~

THE COURT: Well, I'll --

I don't recall her telling me that. I know that

happened sometime, but I don't remember who told me

\
;

or --

~

Did you ever pursue it once Mr. Silver had the

records?

~

MR. CRAPPS: Did you give a ruling on my objection?

~

THE COURT: Yeah, I'm going to let him to continue;

but we need to wrép this up.

- /

This is the last question. Did you ever pursue it

once you found out Mr. Silver had the books and.
records? !

I don't know the exact time I went down to visit

N,
N\
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-

Sue to ask her if she could intercede and get this
~

information for me. That may or may not have been

after the resignation or when we had the records.
I

Okay. But irrespective of when you talked to Sue,
meaning Dr. Vitek, did you pursue the same
information from Mr. Silver once you realized that
he- had the books and records?

Yes.

And did he, at an? juncture, refer you to thev
accounting firm that did the work for all’ of these
entities?

No. ‘ i’

Why not?

You'll have to ask Mr. Silver that.

Do you know what the accounting firm was?

No. But I can look it up here. 1Is it the same one

-

that did our K1?

Yes, sir.

You want me to get that out?
If you were interested, wouldn't you have started

with the accounting firm since you knew who they

/ N ~
were? ,

Maybe it was my mistake. -
Do you know who they are now or do you have to.

consult --

)
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I'd have to look.

Would you mind?

THE COURT: We really do need to wrap it up.
/

Cérey & Company is what I have.

Carey? Patrick Carey? That's all'right. Do you
know whether that's a certified public accounting
firm?

N&. I'm assuming. I éot it he;e somewhere.

That's all-right. There's no need to’lobk,for it

anymore.

MR. MATHISCN: Thank you.
MR. CRAPPS: Nothing further with this witness.
THE COURT: Ms. Gray, you're here representing your
v ) \
witness?
MS. GRAY: Yes. And I have no interest in the case.
I'm just here to advise him.

“THE COURT: Then we're through with this witness.

And I suggest we eat.
(Off the Record)

THE COURT: We're back on the record. Do you want
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1 to proceed, Mr. Crapps?

2 MR. CRAPPS: We'll call Rich Silver.

; . .

4 Whereupon,

5 RICHARD A. SILVER, being duly sworn and

6 cautioned to speak the truth, the whole truth,
7 and nothing but the truth, testified and

8 | deposed as follows: < ’
9 Court Reporter:  State your full name for the
10 record, please.
11 Witness: Richard A. Silver

12 - - - - -

.

13 N DIRECT EXAMINATION

14 BY MR. CRAPPS:

.15 Q Mr. Silver, where do you reside currentIy?

le6 A On Daufuskie island in South . Carolina.

17 Q Are you a South Carolina resident?

18 A Yes, I am. .

19 Q Can you give the court here a brief description of
20 your educational background?

21 A Yes. I have a undergraduate degree in accounting
22 and a master's in business administration.

230 Q And what's your professional background?

- 24 A I speﬁt, after a couple of years working for a

25 large CPA firm, one of the world's largest,-Price
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-

Waterhouse Coopers, after going back and getting my
MBA I spent about 32 years as an executive on the
administrative side of the mutual fund industry in
Bostén.

And what do you currently do?

Aféer retiring seven-and-a-half years ago when I
moved down here, and trying to enjoy reti;ement
prior té what's happened in the last year, I ;lso
joined -- was invited to Jjoin the board of a $400
million closed end investment company called "the
Korea Fund, which was a New York Stock Exchange
listed investment company. I was also appointed
immediately upon joining that board in 2006 to be
chairman of the audit committee of that board, a’
position that I retain to this day.

How did you come to lea}h about the Silver Oak Land
operations and Jack McIntyre?

Well, first, I became friendly over time. First a
real estate client and then just friends with Jim
Paris through whom I later met Jack McIntyre I

believe in the late '90s. I don't remember exactly

when I met him through Jim. And had heard them on

one or two occasions talking about some timber
investments they were making. And I think I even
remember' at one point saying to Jack, who I was
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~becoming closer friends with at the time, that if

2 he ever does anymore of these I might be
3 interested. So at‘some point in 2007, I received
4 " an cffering document from Jack to participate in-
5 the SOLT IV offering. A
‘ 6 Q Did you invest in SOLT IV? _

7 A I did invest in SOLT IV, yes. y
8 Q And when about was that investment?

) 9 A I think it was the fall of 2007. It was sometime
10 in 2007. I f;rget the exact date.

11 Q. And what was told to you about the purpose of that

12 company? !

13 A In learning about how- these timber LLCs worked that

14 - Jack had put together, my understanding was that he

15 created these. He researched and found property ;

16 and that each LLC,/as he %ormed each one, would own

h 17 _ a single tract\Bf timberland. And that the ;urpose -

-18 would be to manage the timber over time for cutting

19 and harvesting and that that would produce a

20 current return. And that a longer term ;eturn

21 somewhere down the road would be a presumed capital

22 gain at some point by dispbsing of the property to )
23 a developer at an advantageous time from that.

24 Q and at the time you invested, what was your

25 understandng of who the managing member was?
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The only name that appeared on the offering
document for SOLT IV, to my knowledge, was Jack
McIntyre's. There was no reference to Silver Oak
Land Management in the SOLT IV offering. I never
knew of or heard of Silver Oak Land Management at
the time. And so in my understanding from
conversations with Jack! is these were his
companies that he created and that he managed by
himself. -

Did you know that Sue Vitek had a interest in N

Silver Oak Land Management?

No, at the time, again, 'that I was being offered
the Silver Oak IV, and even through and including
post my investment ip Silver Oak IV, I never kéard
of Silver Oak Land Management, to my recollection.
And it was not disclosed anywhere in the documents.
I never knew who Sue Vitek was or that she existed
until about a year ago: -

And did you contemplate at the time you weré
offered the security, and prior to your investment,
that you would have an active role in the company?
I had no intention to have an active role at all.
And,prior to the discovery of recent events, in and
around September 2012, did you ever play a rolé in
the company?
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No, never.
Do 90u know of any other person other than Jack
McIntyre who did play an active role?
Again, prior to my becoming aware of Sue Vitek's
existence aqd, you fnow, subsequently becoming

aware that she was part owner of Silver Oak Land
Management, my und;rstanding from the beginning was
that Jack was the sole/ﬁanager of SOLT IV. And
I've never been aware that anybody else played any
managerial role in SOLT IV.

Whe sold you the investment in SOLT IV?

Jack McIntyre provided me witﬂ the offering

-

documents. )

Did you speak with anyone else about the investmgnt
prior to your investment?
No, only with Jack. .
You stated earlier that you -had heard of these
entities through J%m Paris. What was that >
conversation regarding?

Well, I heard about them probably-when I was
together with both of them. We had become friends
and we would get together occasionally. And once
in a while somebody would make a coﬁﬁent about it

or make a reference to one of these timber tracts.

And that was all I knew. I mean, I didn't know
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much of anything. There was no approach at that
time to me, other tﬂén, as I said, I might have
actually\at one point later said to Jack if you
ever do anymore of these I may be interested.

And when you spoke with Jim Pa%is was there any
current offering going on?

No.

Did you speak to Jim Paris about éOLT Iv?

Not at the time I was being offered or making the
offering or even anytame shortly thereafter.
Ho@lmuch money did you invest in SOLT IV?

I héve}to iook at my notes. I think it's just
under $100,000.

That's okay. And were you given any sales
materials? 7
I received an offering brochure, yes.
Who gave you that material?

Jack McIntyre. My investmené was 98,766.
Mr. Silver, I'm going to show you a document we
referenced earlier marked as Exhibit No. 3 in Mr.
Mathison's and ﬁy copy of the exhibits.: Is that an
accurate copy of the offering materials you
received? / -

It appears to be an accurate copy of the offering
materials, yes. It does appear to be an. accurate
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1 copy -
2 Q kMr: Silver, what i1s this page here?
3 A, This page, I would call the subscription letter or
’ 4 whatever. The form you fill out to participate in
5 the offering.
6 Q And, for the record, this is the second page within
7 ' Exhibit No. 3. And what is that document entitled?
8 A It's entitled Membership Offer.
9 Q And who is the signatory on that pége?
10 & In terms of making the offer or
; 11 Q §és. . _
12 n It's coming from Jac£>Mthtyre. It has his name in )
£3‘ two places, one at the top and one at the bottom.
| ' 14 And, again, absolutel& no mention or reference to a N
15 Siiver Oak Land Management. Which, again, I never
16 ~ heard éf at the time.
17‘ Q And that handwriting on that page, is that yours? ‘
18 A That's my handwriting, yes. .-
-~ 19 0 Why would you fill out that(page?// B -
20 A /Based on my understanding of the company and my N
21 friendship with Jack and my desire to participate
227 __in future similar endeavors of his in these timber \
23 farms that's a diversification away from stock -
24 invéstments, so I éecided to participate and filled
25 it out to purchase, I guess, what yoﬁ“d call two
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units, because each unit was 49,000 something.
MR. CRAPPS: If it's not already in the record, I
wi1ll offer this page of Exhibit No. 3 into the

]

record. 3

MR. MATHISON: I don't know what page he's referring
to. I don't object.

THE COURT: Okay. Do you want to mark that page
separately?

MR. MATHISON: For the record, Your Honor, if
there's an interlineation on it. There's a

_ percentage circled and there's circle out next

td the percentage that circled, the word final
equals 6.62 percent it appears.

MR. CRAPPS: We would like to mark this, since"I'm

not sure it's in here. If there's no
7 /

objection of Rob, if this whole exhibit is
coming in,'&e can leave it marked as is.
THE COURT: I think we've already put it in. TIt's

Exhibit No. 3.

Mr. Silver, did you receive or see the operating
agreement which was to govern SOLT IV prior to your
investment?

No. \
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1 Q Do you remember the first time you did see it?
2 A I don't remember the exact date. It was many weeksr
3 after the investment of the money and the closing
4 ) - of thé purchase of the property. I got in the
_ 5 mail, again, another little spiral -- I think
6 spi;al bound binder that had some legal documents
7 “1n there such as the‘Secretary of State's papers
8 that were filed to organize the companyland I think
9 the closing document from the purchase of the land
10 or whatever. And one of the tabs has an oper;ting
11 agreement, yes. That was a number éf weeks after
{2 /the‘investment, but I don't know what direction --
13 Q Do you remember when you signed the operating .
\
14 agreement? , -
15 A I don't remember when I signed it. Wh;t I do
16 - remember is when I signed it all I was givgn was a
17 signature page and never saw the document at the
18 timé I signed it. And the circumstances were such °
) 19 that, again, as friends getting togéther socially .
20 periodically, what Jack would.do in the mi&dle of a B 4
21 little gathering or social gathering of some kind
22 _ where several of us might have been there, and
23 probably would have been Jim and myself and I don't
i 24 -~ I didn't know any of the other investors in SOLT
} 25 ) IV, so I\don't recall. But in the mid&le -- after
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having some drinks and in the middle of a meal he
would say, oh, we got to take care of a little
housekeeping. And he would take out a blank
signature page and says you Jjust need to sign this
for the housekeeping. And that's how he obtained
my signature on the operating ;greement.

Mr. Silver, were any representations made to you
about an expected return on investment?

Well, in the material it mentioned an eleven
percent return, which was a~historicai number that
was published. And I didn't necessarily rely upoﬁ
that as anfthing that I would expect to receive as
a return. Having spent my life in the investment
industry, I know —- ana, in fact, in the mutual
fund wdrld,'you would have to accompany that with
another sentence that would say that historical
retirns have no releyance, or whatever the correct
;egal ianguage is, t; potential ‘future returns.
But that language was not in there. But I knew
that the Teturns were not necessarily reliable from
history. But I.did expect that they would exceed
an average return over time in the stock market
over a particular period and just be a géod
diversification away from stock market.

So you did expect a return on your investment?

Thompson Court Reporting, Inc
www.thompsonreporting.com

. ROA_0259

J




21

~

In re. John M Mcintyre and Silver Oak Land Management, LLC

12
13
14
15
16
17
18
19
20
21

22

24

25

Transcnpt of Proceeding - 10/1/2013
|
|
|
|

| N 10
I expected a return on my investment from timber
operations, and I expected a capital ggin somewhere
aown the road, yes. |

Whatrwas your understanding as to how timber income
was to be distributed?

Was to be distributed? Just proportionally with
ownership interest in the company.

And what were you told your money, your investment
in SOLT IV, would be used for?

fo acquire éhe tract of land tha£ Jack had under

contract to be able tq{close on that purchase. I
believe he had it under/contract: He had
identified_a piece of property to be purchased. I
don't know if it was under contract. That is ﬁy
recollectién. It was to complete‘the purchase of
that piece of property.

What was Jack McIntyre's or Silver Oak Land
Management's compensation to be from SOLT iV?

My understanding from talking to Jack as t9 how
these companies worked was that his coﬁpensation
for all the work it took to iocate the/éroperties
and research properties, acquire the properties
after negotiating a deal, and then to manage the
properties upon an ongoing basis until the ultimate
disposition of the property was'that he was given a
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20 percent ownership interest off the top. So he
put no money in and was given 20 percent pynérship
interest, which we were happy to do, frankly, at -
the time. He was a frlgnd. He was going to do all
the work. I didn't want to do, any of the work.
And we felt that was reasonable compensation for
the fact that he wa§ going to do the work.

Were you told at the time,you invested, or prior to
it, that money would be transferred to Jack
McIntyre and his management company?

No. V

Were you told at the time you invested that money
would be gsed for the personal expepseé of the
manager?

No.

Would you have invested in SOLT IV if you had been
told that your money would be sbent this way? o
Absolutely not.

In what company did you inveét next withis SOLT
enterprises?

Number V. These are all Roman numerals, by éhe
way .

AQd when about was that investment?

I believe it was 2008. I don't know the exact

date. It was 2003. I don't know the exact date.

(
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Agd approximately how much money did you invest?
$23,200.

What was the stated purpose of SOLT V?

/Basically the same as SOLT IV, to, again, another

tract of land had been identified for purchase’

And Jack was looking to bring in investors by
selling interest in the company;éo fund the
purchase and operate the property as a timber
investment. )

How was thap company organized?

As an LLC, the same és SOLT IV, and with Silver Oak
Land Manageﬁent, which was the first time I did see
a reférén;e to that name, although I didn't pay any
attention to it at the time. I just assumed that

was Jack's own LLC that he had formed. But Silver
Oak Land Management was gi;en a 20 peréent
ownership interest off the top for no money in, and
the rest of us put in all the money. Aand he was to
manage the entity. . -

Prior to-yqur investment, ,and at thé time of:your
investment, did you anticipate having an active
role in the company?

Absclutely not. -

And prior to recent events, did you ever play an

active role in SOLT V?

/
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None whatsocever.

Do you know any other individual who did play an

N

active role?

No.

Who sold you the investment in SOLT V?

Who sold it to me?

)

offering documents.

Did you speak with anyone else qonceining that

investment?

No.

Were you given any sales material prior to your

\

investment?

Jack McIntyre gave me the

N

103

Yes. I got the membership offering with a Brochure

similar to the one that was put together for SOLT

~

Iv.

.

MR. MATHISON: It's Exhibit No. 6.

MR. CRAPPS: I'm seeing if it's in the original

here.

It's not.
i

Is this 'an accurate copy of the offering materials

you receilved prior to your investment with SOLT V?
7

It looks like it. Yes, it looks like what I

received.

received.

It looks like an accurate copy of what I
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MR. CRAPPS: And the exﬁiblt I'm showing the ~
witness currently is marked Exh;bit No. 6.

THE COURT: Let's do the same thing we decided to do
with Exhibit No. 3. For whatever reason, they
seem to be missing from the original exhibits,
so we'll make a copy gnd give it to phe court-
reporter.

MR. MATHISON: I believe that my objection was that
nobody- could properly tie it up. These people
received it and can tie it up, so. That

\ ) :

objection would be academic at this juncture.

THE COURT: Well, we'll receive it into evidence.

S

As I say, we'll make a copy.
;'m showing you now %hekthird page of that exhibit.
What is that document entifled?
Silver Oak Land Tru;t V Membership Offer.
Who's purported to be the author of that document?
Again, Jack McIntyre's name appears near the top
and also at the bottom of the page, in terms of who
it's signed by, although it's not signed, but it's
his typed name from ;hat should be a signature.
Now, Mr. Silver, didn't you receive oflsee the
operating agreement that was to govern SOLT V prior

to your investment?
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No, I did not. -
Do you remember when you first received that
document?
Again, I don't remember exact dates. I know 1t was

many weeks after the closing. Again, it arrived as

‘part of the spiral bound group of papers referred

to as the members informétion or something like
\ .
that, with other legal documents.
Mr. Silver, can you identify this as the operating
i

1
agreement? )

It appears to be SOLT V's operating agreement, yes.

MR. CRAPPS: We'll admit this into evidence.

THE COURT: Do you have any objections, Mr. -
Mathison? Héve you seen it?

MR. MATHISON: I'm looking through the signature
pages, Your Honor. Hold on, one second.
Excuse me, Jordan, whdt you've actually given
me 1s two different agreements. I guess
that's a substitution. May I voir dire the
witness?

THE 'COURT: Do you object, Mr. Crapps?

MR. MATHISON: That's all right, Your Honor, we
don't have any objection.

THE COURT: Do you withdraw your request?
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MR. MATHISON: Yes.

THE COURT: Exhibit No. 14 is accepted into

evidence.

(Whereupon, State's Exhibit No. 14 was
marked and received into evidence.)
Mr. Silver, were any representations made to you
about an expected return on investment?
I believe the same clause is in the offering
document that refers&go the quoted eleven percent
return.
Where was that return supposed to come from?
Timber operations, basically. Harvesting it.
Unrelated to a poteﬁtial future capital gain from
selling éroperty. \
What was your understanding as to how timber income
was to be distributed? ‘
Distributed, my understanding would bé based on
ownership percentages in the company.
What were you told your money would be used for?
To complete the purchase of the piece of property
that had been identified and may have been under

contract already.

And what was Silver Oak Land Management/Jack
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McIntyre's compensation?
Silver Oak Land Management, in the end, and that
was the first reference to it anywhere that I ever
even heard of, was giving 20 percent ownership ofé
the top witﬂ no money invested.
In which company did you invest next?
Silver Oak VII.
And when aboutlwas that investment?
Early 2009.
And approximately how much money did you invest?
$94,836.50.
And what the stated purpose of that? ‘
Same as the previous two thgt I had participated
in; which was to acquire a single traét of
timberland and manage the timber over time for a
current return and ultimately look to dispose of
the property at an advantageous time for a capital

{
gain.

’

How was that company organized?

As.an LILC ;wned by the people éhat participated in\
the offering.

Prior to youf investment, or at the time of your
investment, did you contemplate having an active

role in the company? -

. No.
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1 Q And prior to the recent events, did you ever play a
2 role in the company?

3 A No.

4 Q To your knowledge, did any other investor, other
5 than the manager, play a role in the company?
6 No.

Who sold you the investment in SOLT VII?

A
Q

8 y-\ Jack McIntyre. (
Q

9 And were you given any sales material prior to your
10 - investment in SOLT VII?

11 A I got a member offering document siﬁila;gto what I
12 had seen in the previous ones that I had

13 participated in. -

14 Q " And who gave you thoseimaterials?

15 A Jack McIntyre.

16

17 MR. CRAPPS: Rob, going through that exercise again,
18 my existing Exhibit No. 5 in our records.

19 THE CQURT: And, Mr. Crapps, what exhibit is it from ..
20 before? ‘ -

21 MR. CRAPPS: It's my Exhibit No. 5.

22 THE COURT: Let's do the same thing. This is

23 Exhibit No. 5.

24

25 o) Mr. Silver, can you identify this document here
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1 entitled Exhibit No. 5 in our records? /
2 A It logks like an accurate copy of the SOLT VII
3 offering document, yes.
4 é Last page of that‘exhibit, what is that document
5 titled? ) N ,
\ 6 A \ﬁembership Offer.
7 Q And can gou read ;he first paragraph, including the
8 signatory there?
9 A (As fead) We hope that you have an interest in- this
10 - project. We encourage you to return your
11 membership offer form and a check as soon as you
12 can. If you have any questions or need moré
l%~ | information, please call me anytime at 843-342-
14 , 3363. All mem?ership payments must(be received
15 before the deadline of April 30, 2009. We reserve
P 16 the right in our sole discretion ténaccept or
, 17 reject any membership in whole or in part. We
18, reserQe Fhe’right to accept membership on a first
19 come first sg;ve\basis. if thg offering is
20 oversold or if we do not accept all or a portion of
21 an interest, we will return the unaccepted portion.
22 Your truly, Jack McIntyre.
23 o] Thank you. Is éhis your handwriting here at the
(
24 bottom? -
25 A That is my handwriting, yes. ) ’ -
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That was completed. Why did you compiete that?
I completed that because I agreed to invest in SOLT
VIiI on May 1, '09., ‘
Mr. Silver, did you receive or see the operating
agreement which was to govern SOLT VII’prior to
No, I did not.
Do you remember when §Bu first received it?
Again,)I jﬁst don't recall precise timing, but it
was weeks after the closing in a similar férm, in a
spifal binder with other legél doqgments. :
Were any representétions made to you about an
expected return on investment in SOLT VII?
I believe the same eleven percent number w;s
mentioned in'there. I'd have to double check it.
And so that representaiion was made in the offering
doguments? /
I believe it was, yes. ‘
And what was that return supbosed té come from?
Well, same as the other entities. From managing
the timber in terms of cutting and thinning and
harvesting over time. And then -- weli, that was
the current return that I would equate with what
was quoted as a historical eleven .percent return.

~

What were you told as to how your money would be
- ( ’
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used?
! /

It would be used along with the rest of the

\}nvestor's money that bought interest to purchase -
- to close again on thé purcha;e of a piece of
property that had already been identified and may
have been under contract.
What would Silver Oak Land Management and Jack
McIntyre's compensation to be?
Well, this one gets a little more complicated
because my understanding it was 20 percent, as it
was in the other companies. And what I found out
much later on is that Silver Oak Land Management as
7
the manager ended up with 14.29 percent because
shortly after all of the investor's money was put

in, which aggregated about $574,000, using rounded

numbers, Silver Oak Land Management liquidated 5.71

_ percent of its ownership interest and withdrew

-~

32,057 in cash from the money that came in during
the offering.
So they were provided with 20 percent?

Théy were to be -- yes, they were provided with 20’

percent and then liquidated a piece of that right

. away . N

Were you told at the time, or prior to the time you

invested, that -your mdney'would be transferred to
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Jack McIntyre and 5is management company?
No.

Were you told at the time you invested that
investor money would be used for restaurant
expenses”?

No.

Were you told at the time you invested, or prior to
it, that money would be used for personal expenses

of thé\manager?

No.

Would you have invested if you had k;own that was
how your money would be spent?

Absoluteiy not.

In which company did you next invest? /)
Silver Oak Energy.

When about was that investment?

I think my money actually went in in February 2010.

) |
About how much was that?

<

$99,375. ‘ -
What is the stated purpose of Silver Oak Energy?
The stated purpose was different from the tihb;r
companies. It was a bio fuel startup company that
was experimenting with a particular grass product
hoping to dévelop ; viable market for mass
production of this product. Mass p}oduction and
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1 mass selling of the product to energy companies as
2 a clean,energ& alternative to fossil fuels.
3 At the time of your investment, and prior to it,
4 how much did you know about renéwable enerqgy aﬁé(
5 the bio fuel industry? /; ( )
6 As little as anybody on the street would know.
7 Basically zero. //
8 In that time of your investment, prior to it, how
9 much did ybu know about miscanthus grass?
/ 10 I knew virtually nothiné other,than‘by strange
11 coincidencé when the landscape designer did the
12 landscaping at my home on Daﬁfuskie in 2005, or
13 2006 after we moved in, some of those grass piants
14 that I actually have'blanted on my property a;é
15 miscanthus, but a total different species of
16 miscanthus from the kind that would be use for bio
A 17 fuel. Other than that, I had never even heard of
18 \hiscanthus. " Didn't know anything about it.
19 How was Silver Oak Energy oréanized?
20 As an LLC in which a small number of people
21 participated as investors.
/ 22 And prior to your investment, at the time of your
i 23 invéstment, did you anticipate having an active
24 role in S%lver Oak Energy?
;5 No way.
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1 Q And did you ever play an active role in the.
2 - company?
3 A I never played an active role. What did haépen as
4 the company staried what I'1ll call floundering for
5 ~ lack of a better w;rd at the moment, after a period
6 . of time of failing to really get it off the ground
7 in any kin& of a meaningful way, we talked -- theré
8 were several conversations that I had with Jack and
9 that there were, I think, emails across some of the
10 hinvestors in terms of we need;d to raise money to
11 buy land to be able to grow large quantities of the
12 7 grass plant so that we could be able to deliver on
13 .. a contract that we were hoping to get signed with
14 - any one of séveral energy companies, some of which
15 were located overseas. And at one point, I
16 remembered having met somebody during a tennis
17 match that was in the ﬁiivate equity business. And
18 o I remember later on I think I might have asked Jack ,
19 do you want me to reach out to this person to see
20 if he can help find 'somebody that may be willing to
21 ~- you know, a venture capitai type of private
22 equity lnveséof in our company. And Jack said,
23 sure, go ahead. So I believe I wrote an email or
\24( two to that guy and had a brief exchange with that
25 guy. And he expressed basically no interest,
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really. That was the only role I ever played in
the management of Silver Oak Energy, if\you want to
call -that a management role.\ I was just trying to
find somebody that\would give us $20 million as an
investor.

Who sold you the investment in Silver Oak Energy?
Jack McIntyre. - \
Did you speék with anyone else about that

investment?

I think the first time I heard about, aéain, I

"think I was having lunch with Jack and Jim. 'And

Jack was talking about the fact that he had already
been experimenting with tﬂése grass plants.  This
is my recollection. 1It's foggy at best. But so I
learned about his ‘playing around with these
miscanthus plants at the time. And ultimately he
put the offer together and I agreed to invest in
it. ’

What was your return on 1nvestmen£ to come from in
Silve; Oak Energy?. {

Well, I didn't expect any current return, because
unlike the timber companies this was‘méané to be
the start up of wﬁgt would become what I would call
an operating company as opposed to an investment

\

company where we meant to mass produce a product
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"and sell it in the market place. So my expectation

of refurn on this would have been from some day --
well; just either making a profit over time from
being in business or, more likely ?nd more
hopefully over time, being bought out by a larger'
company .or doing an initial public offering where

the initial investors would get a large payout for

having started the company.

" What were you told your money that you invested in

Silver Oak Energy, what were you told‘Ehat money
would pe uséd for? )

Well, it was much less specific. I did understand
that we needed to buy a what's called a propagation
farm, a small piece of propeéty_to grow what I'll
call expérlmental quantities of the‘grass plant to
try to develop the one that would be the most fuel
efficient and the most appealing to the market.”
And I understood that we ha& to buy and assemble a
greénhousé, which -- and beyond that, I wasn't sure
where the rest of the money was going Eo go other
than to operate this fledgling company ;ver time

until it could take off. R

'And what was Silver Oak Land Management and Jack

McIntyre's compensation would be? ~

In this company, because we knew it was an
s /
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AN

operating company that was going to be a lot more
labor intensive than just buying ; tree farm and
then watching the trees grow, we gave him 35
percent off the top for no money in.

Do you know any other investor who received equity
for no money? ' ¢
No, there was none; no other.
Wefe you told at the time you invested, of prior to
it, that your money would be used for restaurant

expenses?

No. ‘ -

MR. MATHISON: .Just a second. I can't hear what he
said. For what kind of expenses?-
THE COURT: Will you repeat your question, Mr.

Crapps.

” Were you told at the time you invested, or prior to
it, that investor money would be used for

restaurant expenses? |

No.

MR. MATHISON: Is that restaurant?

MR. CRAPPS: Restaurant, yes./
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Were you told at the time you invested, or prior to
it, that investor money would be transferred to
Jack McIntyre and his management company?
No.
Were you teold at the time you invested, or prior to
it, that investor money would be used for personal
expenses of the manager? -
No.
Did you invest in another company?
Yes.
Which company was -that?
Silver Oak I, the original of these companies that
was started earlier. 1In late 2010, I received a
secondary offering document. Just one day it
showed up in the mail from Jack. Here I was, a
good friend of his, never a phone call(saying,
Rich, you can expect to get someth%ng from me in -
the mail, we're looking to raise more money for
this company. And nothing. All of a sudden it
just showed up cold turkey one day in the mail. So
it was an offering to participate in a secondary
money raising for Silver Oak I. /
Did you speak with anyone else about investing inr
SOLT I?
Anyone else? no. I‘called Jack right away when I
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got it and said what 1s this, what's this all
about?

What was the purpose of-SOLT I?

SOLT I, back in late 2005, had been the first of
the timber companies created. And it had acquired
a tract of land out on Route 278 off of Hilton Head
in Hardeeville. I think it's Hardeeville. I get
the towns mixed up. But it was a pretty attractive
piece of land that I had known about through my (
friendship with Jack. So at the time I got the
opportunity to invest in the secondary offering, I

actually was really excited about it.

Mr. Silver, can you identify this document here?

. Yes. That's the membership offer, or what I call

the subscription letter where I filled out the fact
that I was participating in the offering.

Will you read the/top half of that page?

(As read) Silver Oak Land Trust I, LLC. I hope
that you have an interest in this project. I
encourage you to return your membership offer form
and a check as soon as you caﬁ. If yoﬁ have any
questions or need more information, please call me
any time at the phone number. All membership
payments must be received before the deadline of

September 10, 2010. Only séven new members will be

7’
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1 accepted. I reserve the right in my sole
2 discretion to accept or reject any membership, in
3 whole or in part. I reserve the right to accept’; :
4 " memberships on a first come first serve basis. If
5 the offering is oversold or 1f I do not accept all
6 or a portion’éf an interest, I will return the
7 unacceptéd portion. Yours truly, Jack McIntyre
8 managing member of Silve? O;k Land Trust I.
9 Q  Can you identify the haneriting there?
10 A That's my handwriting.

' 11 0 You filled this out to do. what?

-~ 12 A To particigate in that secondary offering in the
13 amount of $99,550 for a seven percent interest ;h
14 the company. \
15 g
16 MR. CRAPPS: We'd admit this into evidence.
17 THE COURT: Do you have any objection? R

) 18 MR. MATHISON: Without objection. T -
19 THE COURT: I'll admit it as Exhibit No. 15.
| 20
‘ 21 (Whereupon, State's Exhibit No. 15 was N

22 marked and received into evidence.) ,
23 \l
24 0 How was SOLT I organized?
25 aA It was an LLC owned by the participants in the LLC.
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And what was the statgd purpose of your investment?
The stated purpose -- I called Jack right away when
I got the offering. And the stated purpose that he
told me was that this was the only one of any of
the SOLTs that had a mortgage against its land and
that thg investors had decided that rather than
continuing to pay interest on that mortgage, that
it would be wiser to bring in new investors, even
if it meant diluting their own interest, to avoid
future interest paymédts on the mortgage.
And at the time you invested, and prior to it, did
you contemplate having an active role.in the
company?
No.
And prior to these recent events, did you ever play
;n active role in the company?
No. )
Do you know any other investor or individual who
played an active role‘in SOLT 12
I did not know ét(the time I invested. I've since
learned that some of the decisions made, such as
the agreement to bring in new invegtors to pay off
the mortgage, was made I believe by the group of
the original five investors.

N
This document mgrked as Exhibit No. 7, can you

\
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1 ‘ identify £hat document?

2 A This appears to be a copy of the secondary offering o
- . 3 document that I received for Silver Oak I. It does

4. appear to .be an accurate copy, yes.

5 Q Can you turn to the next to the last page in that '

6 exhibit.

‘ 7 A Yes. i )
\ '8 Q Can you read the top half of that page?

9 A (As read) Silver O;k Land Trugt I, LLC. I hope

10 ; ‘that you have interest in this p?oject. I

;1 encourage you to return your membership offer form

12 and a check.as soon as you één. If you have any

13 questions or need more information, please call me

14 ( at any time at such-and-such phone number. All

15 membership payments must be received before the /

16 deadline of September 10, 2610. Only seven new

17 : members will be accepted. I reserve the right in

18 . my sole discretion to accept orlreject\any

) 19 membership in whole or in part. I reserve the

% 20 k right to accept memberships on a first come first
| N 21 , 'serve basis. If the offering is ove;sold, or if I

22\ do not accept all or a portion of an 1nterest, I

23 will return the unaccepted gortion. Y;ur truly,

24 Jack McIntyre, managing member of Silver Oak Land

25 Trust I. \
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And you received this document?

I received that document sometime .in late 2010, I

think. \

In connectibn with this offering, were any

repregentations made to you about a return on

investment?

I don't recall any specific representation in

connection with this offering, no. S

Did you expect a return on your investment? \

Yes. In the offering document, number one, my

understanding was that this was another timber

investment, so I expected similar returns from the

{
timber investments. But in the offering document

itself, there is a reference to an appraisal that

was obtained on the property several years earlier

for $6.4 million and with a statement that while

‘the market conditions may not -- I forget the exact

language. But while market cond}tions may not be

the best right now, that at the right opportunity
they will look to sell the property(and that the

targéf price would be no less than the $6.4 million
{

that they had previously had it appraised at. So
my expectation, when I agreed to acquire seven
perceﬂt of the company for~just under $100,000 was

that even if they sold 1t for a third less than

N
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1 56.4 million, I could make a good return on my
2 investment. \ -
3 Q Mr. Silver, how were you told your investment in
B R | SOLT I would be used?
~
5 A To pay down the mortgage that .existed against the
6 \ property. ) /
7 Q And what was Silver Oak Land Management/Jack
8 McIntyre's compenéétibn within SOLT I?
9 A I actually didn't know at the time. My
10 understanding would have been that he had been,
11 _given a 20 percent ownership interest off the top,
12\ but I never actually knew that. - I didn't knowrwho
13 “sowned whgt\percentage of Silver Oak I at tﬂe time.
14 All I knew is I was acquiring seven percent
- 15 interest. i
] 16 Q Were you told at the time you invested, or prior to
17 it, that your money would be transferred to Jack
| 18 McIntyre and his management company? ‘
19/ A No.
20 Q Were you told at the time you invested that your
21 - ‘money would be used for personal expensss of the
22" manager?
p
23 A No. ’ ;
—
24 Q And since you've become manager of SOLT I, do you
25 know what happened to yocur money after it was
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1 deposited?
2 A I've been able to track what's happened to my money
3 7 and one other woman who participated in the
4 secondary offering at the same time that I did.~
) 5 Q I want to show you a listing from the Quicken
6 accounts from SOLT I. Can you identify your
7 deposit? \
N 8 A January 4, 2011 deposit from Richard Silver,
9 $99,550.
&
~ 10 Q And which account does it indicate that money went
11 into? .
12 A To the checking account which would have been at
i 13 Bank Meridian at the time.
14 ‘
15 /MR. MATHISON: May I see the document, p&ease.
16
lf 0 And can you indicate that that money was later
18 ) ‘ transferred out of that checking account?
! 19 A Three days later the money w;s transferred on
20 January 7, 2011 to a different account at a
21 different bank, at Bank of America. The 99,550 was
22 taken out of the Bank Meridian account in the name
23 of Silver Oak I and put into one account at Bank of
24 America, a savings account, for the name of Silver
25 Oak TI.
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www thompsonreporting.com

ROA_0285




244

Transcript of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC -

10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

126

Here's the Quicken report of all the transactions

o~

that were listed for that savings account. Can you
identify your deposit there?

It shows two deposits on 99,550. One was the

N ~

transfer I just mentioned from my money that came

first into the checking account. And the second
deposit was directly into this account from the
other woman that participated in this offering for
the same amount of money, 99,550.- So on Januéry
7th, there were two deposits each for 99,550. _
Can you read to the Court the subsequent
transactions?

So the deposits were made on January 7th. On
January 21lst, a bank accoﬁnt to bank ;gcount
transfer of $10,000 from this account to t%e
account at Silver Oak Land Management. On February
7th, a similar bank account to bank account
transfer to Silver Oak Land Management for $5,000.
Each of’these is labeled in the Quicken records by
the manager as loans to SOLM. February 17th a
similar transaction for $2500. February 25th
andfher similar\transaction for $3500. On March
3rd, 6,000 was transferred back into the regqular
checking account. March 15th another loan to SOIM

bank account to bank account, $5§00. March 18th,

s
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another transfer to checking for 55500. Mafch 28th
another loan to SOLM of $6,000. April 13th another
loan to SOIM for $5,250. April 15th another loan
to\SOLM for $5,000. Keep going for the rest of
year? Do you want me to keep going? That's what
happened in the first three months after the
deposits were made.

Yeag; you can’-~-

There's some very small ones for some bank charges,
$19.50. A'p?yment to Staples for $87.93. These
are in July. A payment to a restaurant called It's
Greek to Me for $42. A payment to Shell 0il ~
Company for gas for 577.41, which is labeled as for
SOLT III, by the way. Another restaurant on July
22gd, Carraba's, for $66. A payment to something '
labeled Regal - I have idea what that is. - for
$27. .These were all small amounts in July. And
then‘on July 27th another transfer tolchediing of
$13,000. And then a couple of more small -- bank
charges in July and September for $14 each. And
then two new deposits come into tﬂe account in
December 1, 2011. One from Martin Rehder, one of
the ~original %ive investors in SOLT I, who put in

an additional 61,775.45 as capital. And then

Murray Reed also on December 1lst, another one of

7
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the original five investors in SOLT ;, put in the
same amount of money as additional capital. On
December lst, there's a transaction labeled
principal reduction paid to South Carolina Bank &
TrusF which, by then, had taken over Bank Meridian
which had failed in the-summer of 2011. So this
money was sent over to the McNair escrow écgount
for a principal reduct;;n of $123,550. And then
another $15 bank charge in ﬁecéﬁber. And then on
December 7tb to clear out the account, for the mo;t
part, all but a few hundred dollars, a transfer
back into the ;hecking account of $133,000.

Thank you.

And thén a payment of $480 to Jack McIntyre on
December 29, 2011. B

So within abéut three months of your investment,
Mr. McIntyre and Silver Cak Land Management had
taken about $42,750 of yours and Rose Patteson's
money. What were you told by Jack McIntyre as to
what your money would be used for?

Again , I was told that all of my money would be
used to pay down the mortgage. }
And did he/ever mention to you’at any time priorLto

your investment that he would be transferring money

to-himself?
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No. .
Did he ever tell you within that three months, or
ever, that he would be transferring money to
himself?
No. I had no idea ever until I became the manager
and got my hands on the books and records.
So you were not told that within three months
$42,000 would be transferred?
No.
On a regular basis throughout the operation of all
of these entities --

Can I add one other thing, because it doesn't show
on there because he used the same Quicken account
to reflect two different bank accounts.

MR. MATHISON: Excuse me, Your Honor, but I would

ask that one or the other of -- consistently

ask the questions Jand the other one answér.

‘Mr. Silver, --

THE COURT: You'll need to respond to Mr. Crapps'

questions.

Mr. Silver, on a regular basis throughout the
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1 ) operation of these entities that you invested in,
2 did you have régular access to information about
3 the operation of the companies?
) 4 A No. The only information we got every year was a
3 K1l from the CPA at the end, you know, in April.
6 * And what, I forget the title of it, but a year end
1 ¢ cover letter from Jack that was about a page-and-a-
8 half or“two pages long covering all seven
9 ’ companies, which had a brief paragraph for eacﬁ
. 10 company as to what had taken place in verbiage.
NI (S There were no financial information provided of any
12 kind.
13 Q So you never had access to financial information of
14 any of these companies?
15 A None whatsoever. -
3 . 16 Q Who first raised\suspicions abogt Jack McIntyre's
} 17 management?
! 18 a I received a phone call on Augu;¥ 24, 2012 from
19 Paul Finn. He asked me if I was sittiné\down, that
N 20 * he had a story to tell me. So I sat down and he
21 proceeded to tell me a story about --
) 22 .
23 MR. MATHISON: I'm going to object, Your Honor,
24 unless I hear a representation that Mr. Finn
25 : will be called as a witness in this
N
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proceeding. He's not here today.
THE COURT: I'm going to let the questions proceed.
MR. MATHISON: He's(gging to tell you what Mr. Finn
told him, which is clearly hearsay. It's
prohibited by every evidentiary rule I've ever
heard. Now, they can cure it by simPly

/
) bringing Mr. Finn in.
THE COURT: I understand. But it goes ‘to hisi
/-knowledge, what he perceived.

MR. MATHISON: Pardon me? It goes’to his knowledge

what?
THE COURT: It goes to what he believed what his

\

state of @ind was.
MR. MATHISON: Howlis that relevant?
THE COURT: I'm going to let it in. '

-

MR. MATHISON: Thank you.

Mr. Finn proceeded to tell me that Friday evening

'

that for some months he'd been getting increasingly
concerned and anxious and angry, ultimately, with
what had transfired oyer the previous six or seven
months starting in late 2011. And what he
explained was that in late 2011, Jack MclIntyre had
called Paul and asked Paul to lend Silver Oak
Energy Company $25,000. Paul Finn was already an
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\

investor in Silver Oak Energy in the tune of
$106,000. So he was asked by Jack to lend Paul the
-- Paul to lend the energy company $25,000. The

explanation, according to Paul at the time, I
, .

believe was to acquire some additional miscanthus

plants from a company in Florida that we had

—~

legitimately purchased some miscanthus plants from

{
a year or two earlier.

-~

- -

¢ i

MR. MATHISON: May I make this a continuing

¢
objection?
/

THE COURT: I'll cdnsider it continuing objection.

MR. MATHISON: I did hear a representation by Mr.
Crapps previously that Mr. Finn would be here
témorrow. Is that true or not? Is he geoing
to be here tomorrow? -

THE COURT: Do you expect Mr. Finn?

MR. CRAPPS: We do expect Mr. Finn to be here.

So Paul Finn brought to your attention what he
considered suspicious behavior?

Yes. %?ain, he went on to explain that he
discovered that over time Jack McIntyre had changed
his explanation or -story as,to/what happened wi?h

i

Paul's $25,000. He apparently came up with like

~
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four different explanations over different periods
of time. Each one of which Paul was able to
determine was not the truth as to what really
happened with money. And so he kept pushing harder

—

and harder to get supporting documentation which he
{

never got from Jack as to what happened with the

s

money .

b

Did you seek financial records from Jack McIntyre
and Silver Oak Land Management?

Well ,/ what happened was, following that phone call
on a Friday night, Paul said he's flying down to
Hilton Head - He lives in the Boston area. - ‘the
next day. And we had a what I'll call an emergency
meeting of the investors of Silver Oak Energy,
excluding Mr. McIntyre, at Paul's home - He owns a
home on Hilton Head - that Mondéy, the 27th of
August 2012. and discussed in more detail what had
transpired between Paul and Jack and anoéher one of
the investors, I think, who at that point was also
trying to put pressure on Jack to deliver documents
supporting his explanations as to what was going
on. And, ultimately, that meeting resulted in a
vote being taken by the remaining members of Silver
Oak Energy, who collectively own 65 percent of the
company, that Jack McIntyre would be removed as
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manger and that Dave Short, another one of the )
investors, would be appointed as the interim
manager until a better solution could be found. A
letter was -- first, I believe Jack was notified by
phone or email, which he refused to respond to. So
a_}etter delivered by a lawyef was done on
Wednesday of that week) I believe August 29th,
instructing Jack, formally informing him that he
was removed.as manager and instructing him to turn

1

over all books and records and access to the bank

§

accounts to Mr. Short who had taken over as
/ 3
manager. . .
Mr. Silver, can you identify this document here?
It looks like an email I wrote to Jack requesting

info about partners, I guess.

Did you draft that document?

’

Apparently I did. It looks like my language. Yes,

it looks like one I wrote.

e

"MR. CRAPPS: We'll admit this into evidence.

THE COURT: Do you have any objections, Mr.
Mathison?

MR. MATHISON: Let me read it, Your Honor, if you
don't mind.

THE COURT: Take your time. -

'
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MR. MATHISON: No objection, Your Honor.

THE COURT: We'll admit it into e&idence as Exhibit

No. 16.

{(Whereupon, State's Exhibit No. 16 was

marked and received into evidence.)

Can you identify the to and the from and the date?
From Rich, which is me. Date, September 23, 2012.'ﬂ
To Jack McIntyre. Subject, partner info.

Can you read the first two paragraphs of that
paragraph? )

(As read)/Jack, since you continue to refuse to
respond to my information request, and\since there
is clear evidence of signifiéant questionable acts,
I am left with no choice but to take further
action. Please supply me imﬁédiately (by tonight)
with contact me information for all partners in all
SOLT entities, email, address’ and phone numgers for
every partner of every SOLT entity. Do you want me
to keep going?

That's fine. Do you remember what prompted this
email?

Well, what happened was, after those events at the
end ?f August with Silver Oak Energy and the

- Thompson Court Reporting, Inc !
www.thompsonreporting.com

ROA_0295 |




254

Transcript of Proceeding - 10/1/2013 s
Inre John M Mcintyre and Silver Oak Land Management, LLC

10
11

12

14
/15
16
17
18
19
20
21
22
23
24

25

13.

136

meeting we had as’investors, we, in talkihg about
it, I started expressing aloud my concerns ;hat
this may be a tip of a very big iceberg or was
actually hoping out loud that it wasn't. "I was
coming at it from the other direction. Jack was a
very good friend of mine. I wanted to believe that

this was nothing more'than a misunderstanding over

the $25,000 between him and Paul and that it

\
i

couldn't possibly be anything worse than that.
There's no way my friend could have done this to
anybody. So, but was we talked about it, again, I
Just expressed out loud let's just all h?pe that
that's all this is ;nd that the explanation ig
something relatively simple, that Jack got in ove;
his head for $25,000 on something,/was embarrassed
to admit why he really needed to the money and just
. N -
caused Paul to lend the money to Silver Oak Energy
under false pfetenses and that it would get repaid.
What haépened after that and after Dave Short got
his hands on the bank records and transactgbn
journals from Jack's Quicken records was I called
Dave Short a -- this was the end of the same week,
I believe, by that Friday or Saturday or Sunday at
the very end of August. I called Dave and I said

do you have those bank statements now and whatever
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1, else Jack gave you. And he said, yes, I do. And I
2 ' said would you mind if I borrow them all from you.
3 I said I'm pretty good at doing accounting analysis
4 and financial analysis, I'd like to look through it
5 " and see what's there: So Dave and I met and he
6 , handed me all of the bank statements that he had
7 collected for Silver Oak Energy. This was only in
8 Silver Oak Energy at the time. And a transaction
9 journal that had listed literally every transaction
10 ’ chgonologically that had ever taken place in the
11 Quicken records of Silver Oak En;rgy. And I
' 12 started spending time with that shortly -- you
13 know, the day I got them, I think, and my eyes just
14 started popping out of my head as to what I was
15 finding in terms ,of where money was going that had
.16 come into Silver Oak Energy from the investors.
17 And examples were in the first three weeks alone of
18 -- from December 9th to December 31st of operations
19 of Silver Oak Energy when the first, call it
20 $50,000 using a rounded number, money came in from
21 one of the investors, there were a series of bank
< 22 ’ account té bank account transfers amounting to the
23 _total of $11,000 from Silver Oak Energy's bank
24 account to the bank account of Silver Oak Land \
25 Management starting'two days after I believe the
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1 deposit was made on December 8th or 9th. It was
2 © the -- what became a high volume use of debit cards
3 taken out against the bank account to pay any
4 number of different types of expenses. There were
5 as many as 65 to 75 debit .card transactions in the
6 first three weeks alone. More than 100 the next '
7 month and equal numbers until basically all the
8 money was gone seven or eight months later. 2and so
9 having seen that in Silver Oak Energy, I realized
10 the problem Wasrhuch bigger than a $25,000 loan
11 . that was made by Paul into Silver Oak Energy, and
12 : éﬁat it was a problem probably much deeper than
) 13 just one company as well. That's when I started ,
14 requesting information from Jack to deliver records
15 to me on all the Silver Oak companies. I alone had
16 $415,000 invested collectively in these different
| 17 compahies. And I was extremely concerned with
- 18 where my money was really going or where ;y money
19 was earning from what was supposed to be timber
20 operations was éoing. And so I started requesting
N / 21 information. Jack was not resﬁonding and not being
22 cooperative. And, ultimately, I decided that I (
23 needed to demand stuff in writing and to contact
24 all of the other investors to alert them to the
25 fact that we may have a major problem on our hands
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that nobody knew about. And I didn't know other
than Jim Paris, as I said. And by theg I had met a
couple of investors in enerqgy company, Paul Finn
and Dave Short. . And Dave Short I had met once or
twice before. But I didn't know any of the other
investors. I had no way of reaching out to them -
other than by demanding and requesting email
addresses from anybody and everybody that had them.(
So that's what‘I was dong.

So prior to this September 23rd email, you did not
have any financial records from the SOLT entities?
I don't know if I got some of them by then, but was
frustrated that I couldn't get everything I was
asking for or if when I wrote that I had yet to
receive any of tpe records. I don't remember the

dates that records started getting delivered to me

by Jack.

Do you recognize this document here?

Yes. This, I believe, this is the email I then
wrote to as many oé the in&estors whose email
addresses I was able to obtain, some of which I was
able to obtain by looking through old emails from
Jack and seeing who they were addressed to and
others from talking to a couple of people who knew

N
somebody who knew somebody who was able to get me
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1 an email address. So this was the email that I
2 crafted to all investors or as many of the
h 3 investors as I could get email addresses for ’
4 introducing myself and explaining/some of what we
5 had already d%scovered or I had discovered.
) 6 Q So this email was written by you to as many
7 investors as you had identified at\this point?
h 8 A Yes.
9 Q What's the date of that email-?
10 A September 24, 2012,
11 Q Can .you read that first paragraph?
12 A The subject, urgent information about your
13 inv?stqent in éilver Oak. I(As read) Hi everyone, ‘
14 my name is Rich Silver. Most of you do not know
~ . 15 ( me, but we are all investors (members) in éne or
i 16 more of the Silver Oak Land Trust (SOLT) entities )
i ‘ 17 formed and managed by Jack McIntyre (JM) through
‘l 18 his personal company Silver Oak Land Management
19 (SOLM) . You may or maf not be aware that in
20 addition to the six SOLT entities JM formed and
: 21 managed, again through SOLM, a bio fuel startup
i 22 company called Silver Oak Energy (SOE) in late
N 237 2009. A few of us that are investors in one or
24 more of the SOLTS also became investors in SOE
25 —~along with a couple of new investors. Keep going?
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That's okay. Will you read the first three

sentences there through the clause "Much of which
were later proven false."

(As read) Unfortunately, the investors in SOE
uncovered some finanéial irregularities that have
occurred since SOE's creation. When the first of
these irregularities came to light, information and
documentation was requested of JM. These réquests
were initially ignored, but instead various and
conflicting explanations were provided by JM as to
what actually had transpired, much of which were
later proven false.

Thanks.

I

\

MR. MATHISON: I object to that on the same basis
that I stated before. That information came

ﬁrom Mr. Finn.
\

* THE COURT: I'll rule the objection now in, and we

understand Mr. Finn is going to be here

N
tomorrow and you can cross examine him on the

~

email.

Towards the end of that email you request a vote on
the removal of Jack McIntyre *Yand SOLM as the

manager. What was the result of that vote?
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1 A The result of the vote was that a majority of

2 investors by percentage owned in each of the six

3 Silver Oak Land trusts voted to remove Jack, or

4 Silver Oak Land Management in the case of SOLTs IV, )
5 V and VII, as the manager and to -- I-think the

_6 same vote was to appoint me as an interim manager

/

7 for waiting for somebody better qualified to come

8 forward. R

9 Q And so you also requested a vote implementing you )
10 as the manager until a longer term solution could

% 11 be found? . -
| 12 a Yes.

13 Q And what was the result of that vote?

14 A Again, a majority, based.on percentage owned, of -
15 each of the members of each of the six SOLTs voted

16 to name me as the intérim manager.

17 Q Do you have the support of the investors in the B
18 land trust compaﬁies?

19 ¢ /”,\
20 MR. MATHISON: Objection. Calls for shear

21 speculation.

22 THE COURT: I'1ll sustain the objection.

23 MR. CRAPPS: This September 24th email, we'd like to

24 enter into evidence.

25 THE COURT: Do you have an objection, Mr. Mathison?

)
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1 MR. MATHISON: I have a copy of it. We did not
2 ‘ receive it. It wasn't sent to us, so he
3 authenticate it and said he sent it to the
4 people that are on this iist. I.can't see
5 ’ that I have an objection while I've never seen
. 6 ' it.
7 THE COURT: We'll admit it as Exhibit No. 17.
8
S
9 (Whereupon, State's Exhibit N?. 17 was
10 marked and received into evidence.)
11
12 Q Can you identify this letter here?
y 13 A It's another email I wrote to Jack copying in all
14 of the email addresses that I had obt;ined dated
15 October 1, 2012. -
16 Q And to whom was that email addressed?
17 A To Jack McIntyre. r (
18 Q What was the contéxt of this email?
13 A~ The subject matter was called record delivery.
20 0 And what's the date on that?
21 A  October 1, 2012. I begin by pointing out that the ;
22 " most important records that I had been requeétigg
23 had not been complied with. I mean, I can read it
24 if that's easier as opposed to trying to quickly
25 " reread it and paraphrase it. Bu£ I was looking for
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& 1 all the detailed records, including bank statements
‘ 2 and supporting documentation for every company. .
.
3 Was pointing out that I still was not getting wgat
~ 4 I needed. And pointed out that he had, in fact,
5 given me some things by this time, but I was still
6 missing a lot of what I had asked for. And I was
7 | at this point also remindiné him or demanding that
8 he give me a copy of his QuickBooks files so that I
9 could have access to the books and recofds of the
~ 10 ‘companies. For two reasons, I wanted to do an
11 aédit of what had gone on the past. But now those
~ a 12 belonged to me as the manager of these companies.
13 They were company property that he refused to
14 deliver initially. Thirdly, I was looking for bank
- 15 statements for Silver Oak Land Managément, his
N 1o _company, ana again, I neverlknew of the existence
17 of the co—investorsi Sue Vitek and Silver(Oak Land
/ 18 Management' B?t because a lot of the money I
19 believed had been allegedly misappropriéted over )
20 time was being transferred bank account to-bank
21 account by any one of these companies to Silver Oak
22 Land Manageﬁent, even though none of us owne? an
23 interest in Silver Oak Land Management, I feit we
24 neede§ to get our handg on the boocks and records so ‘
25 we can see where that money was going and how it )
.
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was being used. Then, I poihted out the amounts of

‘money that I had discovered ‘that Silver Oak Land

Management had taken in different forms from the
different companies. And pointed out'that you have

neither answered any of my questions nor supplied

‘'me with any supporting documentation that I've been

asking for. I asked for explanations about the
cash transfers between SOLM and all of the other
companies and supporting documentation which he had
not provided me with. I had pointed out that I
have asked him other questions regarding
traniactions in Silver Oak Energy which he had not[
responded to. I'm still waiting for responses to
those inquiries, I.say. I point out that it was
clear from the records I do have so far there are
many more questions that there are many more
questionable transactions that have occurred with

/

the SOLT entities long before SOE commenced

~ -

operations. And I point out several specific

examples of how fees or monies were paid to or

\

transferred to Silver Oak Land Management as
management fees or other types of fees that were

not provided for in the operating agreements over
N

and above his 6wnefship percentage and consulting

fees that were also some of the expense categories

N
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1 ‘ used for some of the transfers were called
2 consulting fees, and a commission of $27,000 that
3 was taken out of one of the companies. Lastly, I
4- asked you to submit a signed ‘copy of your
5 resignation letters‘for each SOLT. You ﬂave
6 ignored these requests also. I must have these
A signed letters to provide to the bank to provide
8 prpof that you have been replaced. I am now
9 - copying all members of all the SOLTs and Silver Oak
10 ‘Energy so that everyone is aware\QE‘my repeated
11 request for documents and information and your
12 continued stdhewalling of these requests. .
13 Q So by October 1lst, Mr. McIntyre was still
14 stonewalling requests, as you put it?

15 A = That would be the phrase I would use, yes. I had

16 gotten some information piecemé;l, but a lot le§s
17 . than everything that I had asked for.
18
19 - MR. CRAPPS: Weﬂdxiike to offer this email as
20 Aev1dence, as well.
21 MR. MATHISON: Without objection.
22 THE COURT: Exhibit No. 18. -
23 )
\
24 (Whereupon, State's Exhibit No. 18 was
25 marked énd received into evidence.)
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Mr. Silver, how did you come to be manager of these

3
land trusts? (

‘Agaih, in that email to members, I pointed out what

we had discovered as alleged malfeasance and asked
to/be elected as the interim manager because 1 had
no desire to do this on an ongoing. éut at that
point I was the only that had been digging/into

what was going on. I didn't know any of the other

~

' people, other than my friend Jim Paris. And so I

was wilfing to take on that role temporarily until -

a better long-term solution could be found.

. And i1n-your role, did you eventually receive bank

records, for Silver Oak Energy and Silver Oak Land
—_ . ’
Trust I?

Yes.

Can you identify these records?

. Phese look like all the monthly bank statements for

Silver Oak Energy, ané these look like gll the bank
records for Silver Oak Land Trust I, yes.

In each of those in some of the statements there's
some handwriting, some checkmarks in handwriting.
Do you know what that is? )

Welli I believe the checkmarks were Jacﬁ's checking

off that he had posted the transaction into the
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Quicken records, I believe. The other handwriting,
I believe, if if‘s not all mine it's q;stly mine,
as I circled certain items, put explanations on
certain items as I matched up what I found in the
bank statement with how a barticular transaction

may have been ente§ed into the QuickBooks records.
¢ N -
And those bank records there, where did you get

’
N

those from?
. N\

The ones from Silver Oak Energy I believe I got

-

from Dave Short who had originally gotten them from

Jack McIntyre. The rest I got from Jack directly

—

via Jim Paris as an intermediary.

What did you do with those records while they were

in your possession?

‘What did I do with them?

Uh-huh.

I punched three holes in every page and created

binders and still have them all. And I performed

‘

what I would call a forénsic audit over months and

months of detailed digging into the records.

MR. CRAPPS: We'd like to offer these into evidence.

7’

MR. MATHISON: To prove what? I'm going to object in
terms of relevancy unless somebody ties this

up. I've been handed what amounts to maybe
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1 250\pages of documents, all of which have
2 . multiple interlineations on them. If he wants
3 to put them in‘aﬂd discuss ﬁhem and to do it
4 4 ohe by one, but I'm not going to agree that he
) can put in 250 documents with many different
6 handwritings on it.
7 MR. CRAPPS: Your Honor, these were part of the file
8 *  that Mr. Mathison reviewed last time. And as
9 far as relevance, these show tﬁe operation of
10 the company. |
11 THE COURT: I'll let them in and I underétand the
12 issues with handw;iging.
: 13 MR. CRAPPS: So we'll mark these -~
14 - MR. MATHISON: The otber thing-I would raise is that
15 they don't have a proper chain of evidence, at
16 . least as to the ones that were non-delivered
17 by Mr. McIntyre. I think the ones that he
18. said came from Mr;\McIntyre is ; proper qhain.
19 . /~ And I beiieve that's the Bé%k(Meridian, is it
20 ’ net? |
21 ;
22 Q Which items did you réceivg from Mr. McIntyre?
23 A 'Everything other than Silver O%k Energy, which
24 would be this stack here.
25 g
’ , N

Thompson Court Reporting, inc.
www thompsonreporting.com

/ ROA_0309




; | 268

Transcnpt of Proceeding - 10/1/2013
In re: John M Mcintyre and Silver Oak Land Management, LLC

) 150
1 MR. CRAPPS: We'd offer these bank records into
2 evidence. -
3 3 THE COURT: I'll accept them, and I understand the
g o4 5bjections with the handwriting.
5
' 6 (Whereupon, State's Exhibit No. 19 was ' .
7 maf&ed and received into evidence.)
8
9 Q/ How did you obtain»these Silver Oak Energy
10 qgcuments?
lf a Those were the same documents that were delivered
12 by Jack McIntyre to David Short, and David gave me
13 - -
) .
14 . )
15 MR. MATHISON: Objection. .It's another let's put -
16 wérd@ in sémebody else's mouth. Every time ’
- 17 ’ we're stuck for something, we go and find
18 somebody who's not a witness in the courtroom \
19 and we say he told me. He didn't say that he
20 told me because he knows that 1f he says it
21 that way I'1ll get\ﬁpj\ He said but basically
22 - he knows it because someone else told him:
23 MR. CRAPPS: Your Honor, these are bank recordg.
24 " There's no allegation that they are -
25 _questionable in authenticity. /
\ ) _
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THE COURT: 'I'll let them in.

MR. MATHISON: They're not self-authenticating bank
records, Your Honor. There is no such thing.
They have interlineations all over(them as
well.

THE COURT: I understand with regard to the
handwriting and so forth, but., they do appear
to be bank records. ‘

MR. CRAPPS: We'll admit these into evidence.

(Whereupon, State's Exhibit No. 20 was
‘marked and received into evidence.)

1

Once you obtained records for each SOLT entity,

.what did you do next?

I performed what I would describe as a forensic
audit of each of the companies from day one of
existence of each of the companies up until the
date of transition by analyzing every single bank
transaction, analyzing and comparing every
transaction with how that transaction was entered
into the QuickBook records and following the flow
of information to all of the ta% documengs that I
had also by then obtained from the CPA, Carey &
Company .
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1 Q What didvthat financigl anai;sis; very generally,

2 what did you discover? ,

3 A I discovered a number of things that I would

4 describe as alleged forms of malfeasance, including /
5 a number of transactions for which --

6
1 MR. MATHISON: Excuse me, is he being offered now as

8 an expert, because he's generalizing based on

9 - theoretically what he observed in/the
10 ‘ document; that I've already objected to.
11 THE COURT: I'll let him talk ébout what he's
12 observed and the analysis he's done. )

. 13 MR. MATHISON: So is he testifying as a fact witness
14 or as an expert? 'He hasn't been qualified as
N 15" . an expert.
16 / MR. CRAPPS: He performed these audits himself. I
17 think he's testifying to his own knowledge of
18 the situation. / k
) 19 THE COURT: Right.
20 MR. MATHISON: Well, I don't know about you, Jordan,
‘ 21 ) but I'm not qualified to audit anyone. All .

22 right. - ‘ - ’
23 | THE COURT: Well, it sounds to me,like he's -
24 summarizing what is in the documents. 1I'll
25 N ‘allow that in.

-

J
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Should I continue answering the question?

As to SOLT I, did you find transfersﬁof money to
Jack McIntyre,himself? ‘

I found many transactions that were recorded as
loans to Jack McIntyre and many more that were
recorded as loans to Silver Oak Land Management and
some transactions that were payments not labeled as
loans but as consulting fees or Qtﬁer types of
payments to Jack McIntyre ér SilQ%r Oak Land
Management.

Who was the manager of SOLT I?

Jack McIntyre.

Did Silver Oak Laﬁd Management have a relationship
with SOLT I? )

None whatsoever.

According to your financial analysis, what amount
of transfers did you éee to Mr. McIntyre and then
Silver Oak Land Management?

In £he aggregate, I accounted based on information
in the pocuments approximately $133,000 worth of
loans to either Jack McIntyre or Silver Oak Land
Management which were recorded as such by Jack
McIntyre in doing the books. In addition to'that,

I discovered 50-something thousand dollars worth of

‘
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consulting or management fees that were paid to him
thSE were labeled as;such either on the books or on
the tax records. So those were the direct payments
that I would say that went from Silver Oak Land
Trust I only to either Jack McIntyre or Silver Oak
Land Management.

Did you see expenses --

/

MR. MATHISON: I'm renewing my objection. Forgive
me, Jordan, you can't see me, but I stoocd up.
It'srbecome'increasingly clear that they-don't
inténd to go througﬂ those documents that they
threw up—theré as admitted evidence and tell
you exactly where that exists. They're going
to put this man on to summarize, and he's not

qualified to summarize. He hasn't been

~
I

established as an expeft. He can't digest the
material of what amounts to 300 plus pages of
bank records. He simply doesn't have the
qualifications to do it.. Now, if - he's voir
dired and soméone can establish that he's

N
qualified, I think he then can do it. But he

can't do it now, not as a fact witness. He's
testifying about hearsay documents created by

somebody not 'in this room, from memory,
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//
without doing anything to point toward the

transactions that he believes fali into the

category that he believes are these 1llicit

loans.

Simply unprecedented in my experience.

I've never heard any testimony like that

except from an expert.

MR. MATHISON: Your Hombr, we'll get in all the

records that we believe support Mr. Silver's

testimony. JAnd he-

spent a lot of his time

analyzing these records and he's testifying to

the facts as he knows them.

THE COURT: I'll let them in as it's been shown he's

gone through them.
saw in the records
records.
Mr. Silver, did yoﬁ‘see
categorizé as personal?
In all of the companies

In SOLT I..

MR. MATHISON: Objection.

conclusion.

He's telling us what he

as he understood the

expenses that you would

or are we just talking --.

That calls for a /

Personal to him may not be

personal to the Internal Revénue Service. An

-

ordinary and necessary business expense can be
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1 incurred for something that could be also
2 : personal, such as a restaPrant charge. That's
3 g asking him for an opinion. He's not an
} 4 expert. _
% ‘ 5 THE COURT: I'm going to ovgrrule and let him -
‘ 1 e ‘ broceed. -
; p
’ . \
8 A I did notice a number of transactions that would be
9 to all appearances personal in nature, not even
10 ' counting_the—ten; of éhousands of dollars that Qere
11 spent at restaurants which are a different matter
) 12 entirely. But there were many other transactions
, 13 that clearly appear to be purely personal in
14J nature.
- 15 Q Do you ha?e examples of those expenses?

‘16 A I do. And we're talking Silver Oak I only. There

g 17 were purchases at liquor storeé. There were
) .
18 payments for coliege board SAT fees. There were
19 payments to car services other than for the vehicle
20 that was operated by Jack McIntyre which the :
21 original five members of Silve; Oak I allcwed hi&
22 to purchase andféervice at company expense. There
23 were payments to ghe Evergreen Pet Lodge for
24 kenneling somebody's dog. There were payments to a
| 25 tire company, again, not related to the truck that
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Jack drove. There were payments to Sea Turtle
Cinemas. There was payment to a éh;ropractor.
There was a transfer of money to his wife's
busines; account. There was another transfer to
his wife's business account. There were ‘a purchase
at Victoria's Secret. There were payments to
Plantation Animal Hospital. There was a payment to
a photographer whose work I had purchased at Jack's
wife's art gallery. There was a payment --
multiple payments to a dentist or D;. Galloway. I
think that's a dentist. And those are just the
ones that were altered when they were entered into

the Quicken records. In other words, the payee as

.it's clearly shown on the bank records using a

}
debit card was totally changed when the
transactions were entered into the Quicken records.

J

In addition to tﬁat, --

MR. MATHISON: This is a continuing objection.

THE COURT: I understand.

In addition to that, in July 2007 there was a cash
withdrawal taken from Silver Oak I's bank account
in the amount of $4,366, and the paperwork from the

bank explains and shows clearly that the check that
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was requested was a bank check, based on the
withdrawal slip, payable to the Beaufort County
Treasurer for property taxes. None of these
companies owns property in Beaufort County excepf,
I think, for one acre of Silver Oak Land Trust I's.
159 acres. I/think one acré of it may overlap into
Beaufort County. So that was not for company taxes
of any kind. Tﬁere were 40 different payments to
dry clean;;s amounting to over -- almost $1100.
Another chiropractor. Seve% payments over time for
400-and-something dollars to a home coffee service.
Eighty-two payments to car washes. A payment to
the Medical University of South Carolina. Fifty-
two payments to super markets aggregating almost
three-and-~-a-half tﬂousand dollars and 54 payments
to Starbucks aggregating $3,218. Those aré'just
some of what appear to be what I would call purely
personal unrelated to what could be argued to be
travel and entertainment ekpenééé like a
restaurant. That's'a different matter in terms of
the volume of that that was done. BAnd, just for
the record, the volume of that that was done in
Silver Oak I alone $39,000 was spent at eating

establishments in 600 separate transactions. -
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g

MR. MATHISON: Mr. Silver is going to testify from a

document which he's been reading from. I'd

N

the like the document marked and made part of
the record, please.

THE COURT: We can do that.

/

MR. MATHISON: The entire document.

v \

~

MF. Silvgr, can you indicate what you were
refreshing your recollection with?

I was refreshing my recollection from this page

right here.

MR. MATHISON: I want the entire document, Mr.

Silver, because I saw you turn the pages.
\
Weil, I just -- yeah, I'll pull out the other page

~

that I referred to.

MR. MATHISON: All the other pages, sir. )

AN

I referred to only one other page.

‘

THE COURT: No, I think that he's entitled to have -

/ - you brought.the document with you and you've

been using it. It can be marked.
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1 MR. CRAPPS: I don't know how you want . . . mark
- 2 this =-
3 THE COURT: Just mark the ring binder.
4 MR. MATHISON: If Jordan would not mind, I'd like
X 5 for him to mark the spot that he had cut. I A

6 did not see him'refei\back, But I did see_ him .
7 refer beyond that. And that's the portion I -
8 want marked.\' .
9 THE COURT: Okay. \

10 . MR. MATHISON: Just put Egmething in there to- : i

11 indicate where . . . - / '

12 THE COURTE Okay.- Mri Mathison, so ?ou want to mark

13 behind the yellow tab he put in and not what's

14 i in front of the yellow tab?

15 MR. MATHISON: I didn't‘see him refer to what's in

16 front. If he wants it in the entirety, that's

17 fine. I just want to know where it was Jﬁen n

18 | .

\' 19 THE COURT: Okay. Y'all handle however you want to
20 _ do that.
-~ 21 \
22 0’ Mr. Silver, did you analyze how revenue was
| 23 distributed for SOLT I? |
1 24_ A I did. For SOLT I and for each of the companies.
) 25 I isolated the date on which a deposit was made
/
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1 from timber cutting and hunt lease revenue and

2 traced fﬁe use of that money until it was all gone.
3 In each event oé the timger cuttigg in each company
4 since the inception of each company.

5 And what did that analysis didcover?

6 It discovergd that about just under 50 percent of

7 all the money that was taken in from timber

8 operati;ns which could have been distributed to

8 investors after paying expenses of the company was
10 in fact distributeq>and the remainder was diverted
11 to\other uses such as loans to Silver Oak Land

12( Management or other payments to Silver Oak Land

13 Management' or inter company loans to other

, . |

14 companies. So if one company had timber money

15 coming in, it would lend some of that money to an
16 inter company transactions to any one of the other
17 companies in the family of companies. And to pay
18 for-some of what --

19 4

20 MR. MATHISON: Excuse me, Your Hdnor -

21 .

22 -- appeared to be personal expenses.

12 3
24 MR. MATHISON: I don't mean to interrupt this
25 soliloquy, but I want to make note that my
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1 objection continues. It's obvious that he's
% come in prepared to testify in paragraphs.
3 And I would prefer that he respond to
4 quest%ons instead of just orating. ~
5 THE COURT: Noted Mr. Mathison. If you could ask
6 more broken up questions:
; .
% 8 Q Do you have examples of how revenue was 0
9 distributéd?

10 A I do. ’

11 Q Do you remember ?hat, how certaln revenue was
12 distributed?
13
7 14 MR. MATHISON: Now I'd like to have an entire book
| 15 >he's referring to again because he doesn't
16 know. He's just going to look it up in his
17 book. So I'd like the entire book marked.
18 THE COURT: That's fine. We'll accept the book, and
19 it will be Exhibit No. 21.
20
21 (Whereupon, Staée's Exhibit No. 21 was
éz marked and received into evidence.) - ]
23 ; -
%ﬁ Q -~ 1If you would refresh your recollectiﬁn, what are
25" some of those examples of how revenue was ’

/ -
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, distributed?
If we're talking Silver Oak I, out of a total of
120 -- I'll call it 121,000 using rounded numbers

of money available from operatiohs to distribute to
members, approximately, apcogding to my analysis,
26,000 of that was spent on what I call iegitimate
external exbenses such as property taxes,
consulging‘fegs;llnterest, insurance;\those things
that are direct obligations of the entity itself.
Leaving potentially 94.4 thbusand davailable for
distribution in Silv;r Oak I. And this is from
several different timber cuttings over time. This.
is the aggregate numbers of Silver Oak I. There
were a total of three separate timber -- well, one
that 6verlapped a year. Re;lly, two separate (
cutting operations.‘ Of which only‘39,000 out of
94:4 thdusand, 39.6 was distributed to the owners.
And the rest was used for other purpos;s such as
cash payments and loans to Jack McIntyre and/or
Silver Oak Lané‘Management in the amount of 16,200.
Cash transfers to other SOLTs or SQE for $1,000.
And what I've labeled JM's expenses. So all of
these debit and\credit card transactions that were
paid for by the companies. And about 18-and-a-half
' ~

thousand was left rather than being distributed to

\
N
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help pay off the line of credit that Silver Oak

wanted taken out that was in default by this time.

Mr. Silver, did you éerform a financial analysis of

ra

SOLT TI?
I did.

Did you identify --

N ‘
MR. MATHISON: Same objection.

" THE COURT: Noted.

Did you identify expenses you have categorized as
peisonal?

In SOLT II 5ust several, not a high volume as there
was because thereiwasn't as much monéy available in
SOL? IXI. But there was just an ATM withdrawal,
three payments to car washes, a payment to
Starbucks, a payment for @ Wall Street Journal.
subscription and a payment to State Farm Insurance

for what I don't know.

7

And 1in SOLT II, did you see trénsfers made to Jack

McIntyre and to Silver Oak Land Management?

éOLT II I show that were on the books $5500 of

loans that were recorded as such to either Jack or

_ Silver Oak Land Management. And then $3550 of

other payments that I believe were categorized by
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Jack as consulting fees.

In SOLT II, did you see transfers to other SOLT
entities?

SOLT II, $2,930 is the number I have for transfers
to other SOLTs or. Silver Oak Energy.

And that SOLT I, did you see transfers to other
SOLT entities?

Yes. " The ones I have on this schedule are only
what came directly from new money tha; came in from
timber cutting. So on this scﬁedule it's only
1,000. T don'tﬂhave the analysis with me on the
total volume of. inter company transactions. I may
have it on another schedule. Hold on. In SOLT I,
cash transfers to other SOLTs or Silver Oak Energy,
there %ere 16 different transactions aggregating
53,028.

-

MR. MATHISON: How many transactions?

I counted 16 separate transactions aggregating
53,000.

And then for SOLT II, did you do an analysis on how
revenue was distributed?

Yes, I did. In SOLT II, éhere was net of
commissions paid, some of which went to Jack
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McIntyre because SOLT II is one of the two
companies where he is provided with a 15 percent
cash management fee from revenue. So net of the
commissions paia to the agent and to Jack, thére
was about $90,000 taken in over time in several
different cutting operations and from hunt leases.
And overlapping that, so I had to account for some
other cash\that was coming 1in around the same time,
there was $9500 that came into SOLT II from
borrowings inter company from other SOLTs. And
$24,000 that came in at the same time that
overlapped from a new.investér that had come in
with $2,000 monthly installments to buy his .
ownership interest in the company. So the total
cash available was $123,000. 62,600 of which was
used to pui?hase some additional land for SOLT II.
And another 12, 13 -- about $19,600 wa§>used again
for these legitimate external expenses such as
conéulting and- site prep work, legal and
professional fees, interest, insurance and taxes.
Leaving 42,000, approximately 42,100, that could
have been distributed to members. i9,000 of which
was distributed to members. Of the remaining
$23,000, 9,250 was made in the form of payments of
some sort or cash transfers or loans to Silver Oak
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Land Management and Jack. 2,930 that I mentioned
before was in cash tfansfers to other SOLés or
Silver Oak Energy. And 11,038 was in the form of,
again, what I call JM's expenses, the debit and
c;edit card transactions. ‘
Did you perform a financial analysis of SOLT III?
I dad.

f
In that analysis, did you identify items that you

categorized as personal?

MR. MATHISON: Same objection.

THE COURT: Noted.

‘Well, fhere was one transaction in what I céll the

altered éayee list where there was a cash transfer

of $300 to his wife's business bank account. I

believe it is called Gallery Ten. And was recorded

as paid to Bank Meridian as a bank charge.

In your analysis of SOLT III, did you identify

transfers of money to Jack McIntyre or Silver Oak
)

Land Management?

I did. 1In SOLT III, there were $13,550 worth of

loans made to Silver Oak Land Management. $500

consulting fee paid to Jack or Silver Oak -- I

N

think Jack in that case. So those two totaled
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14,050 of loans or payments to Jack or Silver Oak

N

Land Management.
Did you see transfers to other SOLT entities in

-~

SOLT III?
In SOLT III, cash transfers to other SOLTs or

Silver Oak Energy amounted to $31,235.

~Did you perform an analysis of how revenue was

distributed?

I did. In Silver Oak III, none of those

commissions that were paid to the forestry agent

and the fifteen percent fee paid to Jack McIntyre,

'there was $62,000 available for distribution.

Well, which could have been available for
distribution to members. Minus about $2800 worth

of these external expenses, again consulting,
!

legal, professional fees, insurance, interest and

N

taxes. Leaving available for distribution 59,300,

approximately of which 8,000 was distributed. Of

P

the remaining amounts, 14,400 was transferred to

’

Silver Oak Land Management or Jack McIntyre.

23,660 was transferred’T— was paid ~-- was
transferred to other SOLTs or Silver Oak Energy.
About $3800 was in what I call Jack's expenses,
again, the credit and debit card transactions. And

) \
8700 was used to repay loans.
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MR. MATHISON: Excuse me. Loans meaning whose loan?

MR. CRAPPS: You'll have a chance to cross examine.

THE COURT: You can follow up with cross
egamination.

MR.IMATHISON: Actually, you can't. He's saying‘%t

so fast you can't write fast enough.

Did you pérform a forensie accountﬁng of SOLT IV?
I did.

Y '
I'm showing Exhibit No. 9. Can you recognize that
document? - ) ‘\ \ R
; do recognize that document.
What is that? -/
It is-a photocopy of a bank check drawn from Bank
Meridian payable to Beaufort County Treasurer in
the amount of $12,834.16 dated Juﬂe 30, 2011. And
the remitter of these taxes is listed as John M.
McIntyre.
And when was that expense?
June 30, 2011.
Was that expense evéntually paid back?
That\expense was eventually paid back gy Susan
Vigek after it was_ disclosed a yeag—and-;—half
later to the remaining investogs in all.of these
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companies when I had my first real meeting face to
face with all the investors. Well, some of them
were to face to face. Some called into the meeting
from out of state. And sﬁortly after that meeting,

she approached Jim Paris with a check to reimburse

that payment with the comment, accordinQ to Jim,

; ~

which --

MS. VITEK: Oh, wow.

MR. MATHISON: Your Honor --

I'1l let Jim testify.

THE COURT-:: Sustained.

!

MR. MATHISON: Well, that would be, you know,

—

unusual. )

THE COURT: And I want to ask a question just for

me. I want to make sure you are -- you're the

current manager of all these entities?

I represent all of the investors. I am the

manager, yes.

-~
\

MR. MATHISON: Forgive me/, but that's not true.
\
He's not the manager of Silver Oak Energy.
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1 /

2 A Oh, excuse me, you're right, I'm not.‘ The six Land
3 Trusts I'm the manager of.

4 wa What was that transaction entered into the Quicken
5 records as? \

6 A The transaction was entered into the Quickep

7 records as a payment to Milliken Forestry as a

8 consulting expense.

9 Q In your financial analysis of SOLT IV, did you see
10 " items that you have deemed personal éxpenses?
11 A I did.

12 0 Do you have examples of those?’

13 A The biglone on what I called the aitered payee

14 list, again, was that property tax payment that was
15 entered as a payment to Milliken foiestry. There
16 was a cash transfer directly t; SOIM that was

17 actually, according to the bank statement, paid to
18 ¢ ‘Staples, and a cash withdrawal on South éérolina

13 from an ATM that was recorded as if paid to the
20 North Carolina Forestry Association. And then

T 21 there were several payments of auto registration

22 and auto excise tax fees in the amount of $341,

23 $269, $298.

24 Q Did you see transfers of money to Jack McIntyre or
25 Silver Oak Land Ménagement? -

( .
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\ 1 a Yes. On Silver Oak IV, according to the books,
2 there were $28,796 worth of loans to Jack or Silver
3 Oak Land Management. $175 fee, I think it was
4 recorded as a consulting fee, to Jack or Silver ocak
S Land Management. And what I've labeled as an ‘ ’
6 excess distributién, there were actually two
7 separate amounts that totaled $9,362.08 taken by
8 Silver Oak Land Management in excess of it's 20.01
9 percent ownership interest in Silver Oak IV.
\ d 10 Q Did you see transfers to other- SOLT entities ogt of
11 SOLT IV?
12 A I did. Cash transfers tocother SOLTs or Silver 6ak
-13 Energy aggregated $10,7é4 from Silver Oak IV.
14 Q Mr. Silver, did you peéform a financial analysis of
) 15 " SOLT V? -
.16
) -
N 17 MR. MATHISON: Excuse me, Your Honor, same
18 objection. We've been doing this for two
19 hours now.
. 20 THE COURT: I understand the objection. - .
21 MR. MATHISON: May 'we have a break? ,
22 THE COURT: We can have aibreék, but I understand ,
’ 23 he's testifying as the manager from the boqks
| 24 and records of tﬁis corporation, so I will let
% 25 him talk about it. Yeah, we can take a break.
ot thompeanraporing.com
ROA_0332




291

Transcript of Proceeding - 10/1/2013
In re. John M Mcintyre and Silver Oak Land Managen/rent, LLC

10
11
12
\13
14
15

16

18

19

21
22
23
24

25

20

173
MR. MATHISON: May it please the court. If he were
telling you what's on the sheets of. paper that
you have in front of you, that would be fine.
But he's felling you what his analysis is.
And he's not been qualified to perform that
analysis. ’
THE COURT: I understand. He's the manager of the
company. I'll take his testimony.
MR. MATHISON: And the manager can testify as to
. what's in the books and records. The manaéer \
cannot testify as to what is the ;esult of an
audit and reaching decisions as to what are
personal expenses and what aren't.
THE COURT: Well, overruled. I understand it's a
,continuing objection. \ \
MR. MATHISON: Thank you, Your Honor.
THE COURT: And we can take a break. !

N

(Off the Record)

\
)

Mr. Silver, did you perform a financiél accounting
of SOLT V? \

Yes, I 'did.

And did you note transfers to Jack McIntyre and’
Silver Oak Land Management?
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Just a very modest amount. I have $650 in loans to
Silver Oak Land Management. e
Did you identify loans between Silver Oak entities?
In Silver Oak VvV, I no£ed $16,148 worth of £ransfers
from SOLT.V to other of these entities.
And did you identify any personal expenses?
I don't believe there was much of anything to speak
of in V. No, there was nothing I noted.
And did yoﬁ ?malyze how revenue was distributed in
SOLT V=2
I did. There was just I think it was one cutting,
one fimber cutting, 1f I remember right. Yes,
there was just one timber cutting and some hunt
lease income. So there was only about nine-and-a-
half thousand dollars to distribute less some
modest legal and professional fees. 9400, 6,000 of
which was distributor. So this’one didn't have a
lot left over. But of what was left over there was
the $650 loan to Silver Oak Land Management. $968
of transfers to SOLTs during this period as part of

the larger number I mentioned earlier. And 1800

and change in what I call Jack's expenses.

MR. MATHISON: Excuse me, I didn't hear the last
part.
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1800 and change in what I call Jack's expenses.

Mr. Silver, did you perform a financial auditing of
SOLT VII?

I did.

Did you identify any expenses you ha&e deemed
personal?

Just six cash withdrawals totaling $1845.

Did you see any transfers to Jack McIntyre ox
Silver Oak Land Management? ~

In Silver Oak VII, I noted $13,256 of loans to
éilver Oak Land Management or Jack, and aA
additional $13,000 that I believe was_labeled
consulting fees to Siiver Oak L;nd Management. And
a distribution in excess of the ownership interest
in Silvgr Oak Land Management from the one
distribution that was made amounting to $3,426.

And in all of these SOLT entitie? you've identified
a lot of transactions or loans to Jack McIntyre and
his management company. Did you see those loans
being\paid back?

There were two repayments of loans. One for Silver
Oak IV and one for Silver Oak VII. They both\came/
immediately prior to the investor meeting I called
last November. So, at thap time, loans totaling
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1 23,746 which was the prior year end's loan bélancé,
2 I believe, on the books of Silver Oak IV as of the
3 2011 tax return. This happened in November 2012.

4 So there was a check given to Silver éak IV for

S5 ) 23,746 and a check for 11,800 given to SOLT VII at
6 the same tiﬁ; based on the balance on its 2011-tax
7 7 return of loans taken by Silver Oak Land

8 Management. ‘ -

9 Q And so for the duration of the pefiod\from ;
10 beginning of SOLT I unt;l I believe you said

11 November 2012, were there payments being made on

12 those loané?
13 A There were no other payments being made on the

14 loans with dne,'what I'11 callsminor exceptions, _
15 ~ occasionally - Because these numbers are net.

16 numbers of loans in and out. Occasionally, as

17 money would come in and would get totally swept

18 over to Silver Oak Land Management for the most

19 part as inter company loans, in -addition to some of
20 the other uses, if a bill had to get paid of a

21 relatively\small amount in one of the companies,

22 there was occasionally ;'transfer back in from SOLM
23/ for a relatively small amount, like 500_or 1,000

24 here or there. 'But all of these numbers I've

25 mentioned are net activity of those loans that went
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mostly to Silver Oak Land Management and .small
amounts that might have come back.

Mr. Sil&er, did you analyze the financial records
of Silver Oak Energy?

I did.

MR. MATHISON; Excuse me. Now we're confronted with
that worst case situation. This maﬁ's not a
manager of Silver Oak Energy. He's got no
basis on which to.testify to his knowledge of

these facts and figures other than the fact

' —

i

that he's an unqualified expert proceeding to
read conclusions and calculations that have
been made out~of the presence of the court.
And I renew my objection %%d take the pésition
that based on your ruling, Your Honor, that-
he's not a manager in any capacity in Silver
Oak Energy and, therefore, he's not qg?lified
to state what Mr. Crapps is going to ask him.

THE COURT: Mr. Crapps, would you like to voir dire
him and qualify him as an expert for this
corporation? | -

MR. CRAPPS: If necessary, we can. I still would
argue that he performed financial audit of
these companies’ based 6n the records he
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1 received from the manager from Silver Oak\
2 Energy\and is still a fact witness as to that.
\

"3 THE COURT: Let's have you qualify him in this case
4 \ | because he's not ‘a manager. This is actually
5 different.

6 " MR. CRAPPS! One second, Your Honor.
7 o o - o 2

8 VOIR DIRE EXAMINATION
9r BY MR. CRAPPS:

10 \ Q Mr. Silver, can you tell us your,educational

11 experience in a little more detail than you did

12 earlier? : ~ h

13" a Undergraduate degre; in accounting from Bentley

14 University in Massachusetts. I have a master's in

15 business administration from Suffolk Univérsif& in

16 Massachusetts.

17 Q And what is your professional experience dating

18 back to really your first job?

19 A My first job was an auditor for what's now known as

20 Price Waterhouse Coopers based on some mergers of

21. some other CPA firms, where i spent two years doing

22 audit work. Then I Went to graduate schaol. And

23 after that I spent 32 years in the mutual fund

24 industry. I served as chief financial officer and

25 treasurer of one trillion dollars worth of the
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fidelity funds. Evgry US and Bermuda based
fidelity fund was under me as tgeasurer and chief
financial officer. I served as treasurer and chief
financial officers of other fund families during my
career. As I mentioned, I currently serve on the
board of directors and as chairman of the audit
committee gf tha£ board at the Korea Fund and
retirement. In order to serve as a chairman of an
audit committee of a New York Stock Exchange listed
company I have to be recognized by the Securities
and Exchange Commission as what they call a
financial expert.
What was your graduate degree in again?
It was a general busiﬁess master's. Just a general
MBA with no specificity.
So the SEC has deemed_yqu; what'was that title,
again?
A financial expert I believe is the pﬁrase that's
used to qﬁalify for me to serve as a chairman of an
audit céﬁm%ttee.
And what board are you the chairman pf that audit
committee, what company? , ‘
It's a company known as The Korea Fund, Inc.
What do they do?

i

It's an investment company that owns a portfolio of
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1 stocks of companies based in South Korea.
- 2 Q In your role as CFO and t;easurer of the\fidelity
- - 3 fund, what were your duties?
4 A I oversaw all financial operations énd accounting
5 operations for the funds themselves and for
6 ' services provided to the funds and for the
7 shareholders. And during my stint in fidel;ty, I .
8 ~ran éll of what's called the back office .
9 operations, wﬁich is the accounting operations,
+10 financial réporting gperations, FEC filings r
11 operations. So I had CPAs and lawy;rs reporting to
' £2 " me out of a group of over 600 people. )
13 Q In your role as chairman of the audit committee,
14 whaf‘dutiessdo you/havefJ
15 A To fulfill the charter of the audit committee, 7
16 which 1s to oversee from a high level- the finagcial_
17 ) operations of the company that the board oversees \'
18 from all aspects, to work with the outside auditors
19 to‘make sure they are independent and that to work (
20 . with them in case there's any issues that they need
21 to bring to'the boar&'s attention without the
22 presence of management, if they should uncover
/ 23 ‘ anything that would be of that nature which, ( -
P 24 : fortunately, I've never run into. And to oversee
i 25 ' what's called the compliance operations as well for
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N .
compliance rules and regulations.
And to be deemed an SEC financial expert, what is
that process?

I don't know, to tell you the truth. It's based on

my experience, I guess. But I'm not sure. I mean,
, \

i

'I didn't have to take an exam with the SEC to be

deemed a financial expert.

MR. CRAPPS: I think at this point, Mr. Hunter, we'd
like to offer Rich Silver as an expert in
auditing and forensic accounting of companies.

THE COURT: Mr. Mathison? :

MR. MATHISON: I wguld like to ask’a few{questions
myself. ,

THE CPURT: Proceed. . ,

CROSS EXAMINATION

BY MR. MATHISON:

Q

CORN I ORI 4

Mr. Silver, the auditing experience that you had

"before you went to graduate school, what years were
N ~

that? ©
1969 to 1971.

So more than 40 years ,ago?

I believe so.

Have you had any auditing experience since then?

)

Thompson \Coun Reporting, Inc.
www thompsonreporting.com

ROA_0341




Transcnpt of Proceeding - 10/1/2013
. Inre: John M Mcintyre and Silver Oak Land Management, LLC

10

11

12

13

14

15

16

17

13

20

21

22

23

24

25

18

300

Ve N

182

e
Not in practice as a CPA. As an auditor.

Have you ever ﬂad occasion to sit for the CPA exam?
I‘did. I think around the time I graduated college
I tried taking once or twice. I only passed about

half of it and then I stopéed trying because I knew

I wasn't going to practice in public accounting.
So, if I understand correctly, 'you éid take the
exam and you didn't pass it?
I didn't pass all parts of it.:
Have you supplemented your knowledge of auditing
since you failed to pass’the CPA exam with
meaningful work experience?
Depending on how you define meaningful work
experience. As.I mentioned, I spent 32 yéérs
runhing accounting and financial reporting back
offi;e operations and functions for trillions of
dollars worth of investor money. \
Forgive me, but to an old country boy like me that
sounds like you may havé been’ in really rarified
air and not doing auditing. You-might(have been
listening to what other people did. 1Is that
possible, that you were just way up there and the
people that were actually doing the work were

. ( -

reporting to you?

-

Well, towards the end of my career, yes, but not as

\
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I climbed the ranks, no. I did lots of accounting
work myself.
Do you know the Internal Revenue Code section that
applieé to ordinary and necessary business
expenses?
I'm not a Fax person.
!

MR. MATHISON: I don't believe he's qualified, Your

Honor.
THE COURT: I'm going to accept him as an exper&.

Your objection is noted.

MR. MATHISON: Thank you, Your Honor.

v

CONfINUED DIRECT EXAMINATION

BY MR. CRAPPS: (-

Q

Mr. Silver, in your financial forensic audit of
Silver Oak Energy, did you see purchases of
rhizomes from that account? N

I saw transfers of\honey from Silver Oak Energy
directly to Silver Oak Land Management's bank
account that in the accounting records were
accounted for as rhizome pufchases.

Did you see any/actuaixpurchases directly to a
third party?
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I did see several.‘' The former number was about

71,600 or something like that.

/

A

MR. MATHISON: Forgive me. I'm trying to fiqure

this out. The former number being?

t

)

The first number I referred to of transfers to

Silver Oak Land Management for what were labeled

~

rhizome purchases was 71,600. In addition to that,
there were direct payments to outside vendors for

rhizome purchases that amounted to, I believe,

approximately 28 or 29,000, something in that
range. Maybe 30,000. I think it was just undér.

Mr. Silver, did you request invoices to support the

—_—

J
expenses that were transferred into Silver Oak Land
. 3

Management‘undei the category of rhizome purchases?
I did request supporting documentation directly
from Jack to supply me with invoices or any kind of
support for the 71,600 paid as what he called
rhizome purchases. ‘

And what did you receive?

I eventually got one statement that he had created

on a Silver Oak Land Management invoice or

— ~

letterhead - I forget the exact thing. - but it was

a Silver Oak Land Management something that, in

4
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1 effect,\was purportéd to be an invoice billing A
5 ©  Silver Oak Energy in the amount of $120,000 for

3 rhizomes s;pposedly being sold by Silver Oak Land

4 Management to Silver Qak Energy.

5 Q Did you see other transfers to Jack McIntyre and

6 Silver Oak Land Management not inclusive_of those

7 ones labeled rhizome purchases?

8 A Again, on'a net basis, there's'a minor amount of

9 about $1200 that I show as loans from the records

-
10 to Silver Oak Land Management.
11 Q Did you see expenses that you have deemed personal
12~ in nature?
13 A I saw quite a few in Silver Oak Energy.
14 o) Do you have any examples of tﬁose?
15 A I do. And the ones I'm going to read from, this
16 list are all in what I call in the altered éayee
/
P 17 category. So everyone of these I'm about to
18 mention, the actual payee for the actual payee for
19 the bank statement was altered when the transaction
20 ° was entered into the Quicken records with a
21 different payee.
- 22

23 MR. MATHISON: Forgive me. May I inquire‘what page
24 in his booklet you're reading from?
25
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1 A This 1s from a scheduled called SOE Schedule of
2 Altered Payees Earliest to Date.
5 .
4 MR. MATHISON: Does 1t have a page number?
5 J
6 A Well, it's page one 1in this tab, but that's --
1 well, every one of these is page one because I had
8 to run each company as a separate transaction
S - report, so it's always page one.
10
11 THE COURT: Which tab is that?
12
13 A It's in a tab called -- it's called various
14 expenses, I'm sorry. An applicatioﬁ fee to Wake
5 - Forest University recorded as a payment to ﬁSme
16 \ Depot. And application fee to Vanderbilt
17 University recorded as a payment to Home Depot.
18 For both cases for what were called bench material.
19 - " A purchase at\a place called the Goldsmith Shop
20 entered in the accounting records ds paid to
21 Jaderloon Greenhouse. A purchase that what was
22 labeled Just Fifth the day before Christmas, %hich
23 was rea}ly paid to Off Fifth recorded as a selling
24 expense. A payﬁent to Sea Turtle Cinemas. A
25 payment to college board SAT recorded as a payment i

)
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1 to Lowe's. A payment to Mid Island Primary Care, a
2 medical facility, recorded to just Mid Island so
3 : you couldn't tell what it was, as an office
4 = expense. A purchase at Gullah Family Jewelers
5 ~ entered as payment to Home Depot. UNCA admissions
J

6 )fee entered as bio fuels convention. Collgge board
7 SAT recorded as a payment to something called
8 Online for a bio fuels conve;tion. Richmond
9 . University application recorded as something called
10 CommAppj bio éuels convention. Hilton Head Prep

) 11 yearbook recorded as a payment to Morris & Weldron.
12 Sea Turtle Cinemas recorded as just to Sea Turtle
13 so you didn't know it was a cinema, as an office
14 expense. College board SAT recorded as a payment
15 to Great American Cleaners. Red Fish restaurant
16 '}ecorded as to Red gowl. Now{ there were a number
17 of these Red Fish ones. And Jack's wife, Judf, who
18 was a very close personallfrlend of mine and my
19 wife's, owns an ar£ gallery located in the Red ?ish
20 restaurant. So‘we aptended many functions there
21 with Jack and Judy at the Red Fish. And these were
22 a series of a number payments to Red Fish entered
23 in the accounting records as to a different
24 restaurant called Red Bowl. Another payment to Sea
25\ Turtle Cinemas. A payment to a place called Main
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4

. Street Medical. Agéin, just entered as Main Street

as an office expense. Two more Red Fishes.

Another college board entered as Great American
Cleaners. Evergreen Pet Lodge entered as Evergreen
with no pet lodge called planting tools. A zoo
admission entered as just admissions,-a travel
ekpense: Another Red Fish. A purchase at a
grocery st?re entered as to Staples. A Red Fish.
Jason Putnam, DMD, a dentist.entered without the
DMD called planting expense. Hilton Head Oral and
Maxillofacial entered as to Hoffman Nursery for
rhizome purchases. Another Red Fish, another Sea
Turtle Cinemas. Barnard Tire Company entered as
Baynard Supply irrigation expense. Two more Red
Fishes enterea as Red Bowls. Another Evergreen Pet
Lodgg. Two more Red Fishes. Payments to Stokes
Brown Toyota entered as to OC Welch Ford. Home ’
Goods entered as Home Depot. Le Bistro restaurant .
entered as for education at a bio fuel conference..
Marvin Jewelers entered as just'Marvin as an
irrigation expense. Another movie theater called
North Ridge entered as a selling expense. Another.
gvergreen Pet Lodge. Another Plantation Animal Pet
Hospital and another Sea Turtle Cinema. And those

are the ones from the altered payee list. 1In
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addition to that, there were 20 separate cash
withdrawals from ATMS totaling $4,752. Three
payments to a Dr. Galloway, a dentist, amounting to
$374.  Seventeen payments to dry cleaners amounting
to $434. Forty-four payments to supermarkets
aggregating $2,919. An auto insurance payment for
$529. Eighteen payments to car washes for $352. A
payment to LabCorp, a medical facility for lab
testing, for $50. A purchase at a liquor store for
$18. Seventeen separate payments to Starbucks for
$860. State Farm Insur;nce auto insurance payment.
Something paid to a fellow name Steve Goggins who I
loocked up on the internet who I think is a personal
tréiner, but I have no idea if that's that's the
same Steve Goggins that th%; payment went to for

N

$200.

\

Mr. Silver, would you have invested in Silver Oak
Energy if you knew Jack M;Intyre and Silver Oak
Land Management would spend money like this?
Absolutely not.

Did you receive the Quicken records for these

entities?

I did.

Where did you get those from?
From Jack wvia I think the actual delivery to the
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1 boat ég be sent over to my island was Jack gave
. N .
2 them to Jim Paris to put on a boat to me and the R \
3 thumb drive, or whatever you call it, was in a
4 sealed envelope when it came to me.
i 5 Q And did you alter those QuickBooks records in any
B 6 way? :
7 A I did not alter them in any way. I think before I
8 decided it would be smarter to make a duplicate
] copy I may have entered a cpuple of new }
10 transactions from the time I took over for a couple
11 of recent payments that had been made. I'm not
12 even sure if that was on that version or not. It
| 13 might have been. There might be a couple
1 14 transactions dated in Novembe? or §omething like
15 that. -
i s \ 16 Q@ 7 And did you send those Quicken records to the South
17 o Carolina Attorney General's office?
18 A Yes, I did.
, 19/’ Q Who at the securities division received those
20 documents?
v 21 )A Sandra Matthews. K
22
23 MR. MATHISON: Objection to that. It's obviously
ot 24 hearsay. He doesn't know who received them
25 unless she told him.
o thompsonreporting Com
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191

. -

2 A I personally handed them to Sandra Matthews.

3

4 MR. MATHISON: Then I withdraw my objection.

5 ' MR. CRAPPS: That's all I have for this witness.

6 THE COURT: At the last break, we discussed how we

7 would end the day. And I think we've all N
8 decided that we will end the day at the end of
S Mr. Silver's direct and we'll resume tomorrow
10 at nine o'clock if that sﬁits everybody. And
11 I've asked Mr. Silver not to discuss his

12 testimony between now and the start of the
13 hearing tomofrow.

14 MR. MATHISON: May it please the court, I'd like to
15 have access to the courtroom at 8:30, if

16 possible, so that I can look at the book that

i 17 has been made as an exhibit:

18 THE COURT: That will be fine.

19 MR. MATHISON: Thank you.

20 ‘

21

22

) 23
24
25
/
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1 Day Two = October 2, 2013 ,
2 - - 0~ - A
3 THE COURT: I know there a couple of new people in
4 | the room today. 1I'll have them stand up and
5 introduce themselves and if you will do the
V 6 same since you weren't here when we did that
7 yesterday on the record. -
8 MR. MCLEOD: Thank you. My name is Andrew McLeod,
N
9 and I'm an assistant’attorney genéial in ‘the :
10 securities division. I'm just here toybé of
11 any assistance that I can offer.
12 MR. FINN: Paul Finn.
\f 13 THE COURT: Our court reporter called the previous
14 court reporter and I guess time went by and we
15 had forgotten and we solved_the problem with
, 16 b the exhibits. And those three exhibits were _
17 ‘ marked, but apparently they:.weren't entered
18 into evidence. And so what we need to do
) 19 today is, unless there are any objections,
20 make sure-they get entered into evidence and '
21 we'll include them in this transcript to clean
22 up the reco;a. s
23 . MR. CRAPPS: I have copies of one of the pleadings
24 that were in our exhibits copies gnd not in
| 25 the official record. I think I got them all
|
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~into evidence yesterday.

COU?T: I think we need to give the copies to
the court r;porter so she can put them in with
the‘traﬁscript today. Is there any objection
to doing that from anybody? -

MATHISON: No.

COURT: And so then, now they are into evidence
here, geceived into evidence. I believe those
were Stq;e's Exhibit Nos. 3, 5 and 6.

CRAPPS: Also, before we get started, I'd like
to ask the court\if we could call Paul Fiqn
right now and, of course, res%rwe Mr.
Mathison's right to cross examine Rich Silver.
Mr. Finn is down here from Boston for the day,
and we'd likg to make sure we. are able to
fully examine and cross him.

COURT: Do you have any objection, Mr. Mathison?

MATHISCON: May I confer with my clients.

(Off the Record)

MATHISON: We had prepared to do Mr. Silver,

but we don't mind doing Mr. Finn.

COURT: Thank you. We'll do that.

CRAPPS: Thank you. We'll call Paul Finn.
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Whereupon,

BY‘MR. CRAPPS: - -

Q Mr. Finn, can you tell the court where you reside.

A 8 Larrington Road, Hilton Head Island,\South
Carolina. ’

9\ Are you a South Carolina resident?

A " I am. . . g

Q What is your brief explanation of your/educational
background?

A Graduate of college. Graduate of law school.
Graduated law scho6l 1976, College 1971. “Master's
from Harvard University Extension School 1990.
What is your professional background?

A I'm a mediator. I:ve been a mediator sincé/

194

PAUL ANDREW FINN, being duly sworn and -
. cautioned to speak the truth, the whole truth
and nothing but the truth, testlfled as

follows:

Court Reporter: State your full name for the i

record, please. s

Witness: Paul Andrew Finn

DIRECT EXAMINATION
/l

February'l, 1992. .
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And is that your current occupation?
It is.
Mr. Finn, how did you come to learn about the
Silver Oak Land opérations and Jack McIntyre?
Through my friend Jim Paris. I work with Jim Parig
in Sea Isﬁand, Georgia and he told me about Jack
McIntyre.
And when abodt was that?
2006. ‘ .
What entity did you first invest in?
Silver Oak IV.
And when did you first hear about Silver Oak IV?
2007, I believe. |
And who approached you about that investment?
Jack McIntyrg.
Did you talk to Jim Paris about that potential
investment?
I did. - : ’
What was that converéation about?
I don't recall. ) !
What w;styour conversation with Mr. McIntyre about?
He told me about Silver Oak IV and he told me I
could buy an in£erest in it.

So Mr. McIntyre made you the offer?

He did.
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1 0 And what was the stated purpose of SOLT IV?
2 - A I think it was to be a tree farmer. That's my

3 recollection. '
4 Q And, to your knowledge, how was that company
5 organized?

. 6 A I think it's a land trust, Silver Oak Land Trust

7 IV, LLC. ‘ ( b
)
~ 8 Q And who was the managing member?

9 A - Jack McIntyre. -
10 Q \That was your understanding?
11 A Yes. - ‘

r 12 Q Prio; to and at the time of your investment, did -
13 you contemplate havingfan active role in SOLT IV?
14 A Yo

15 Q At-any point did you play an active role SOLT IV?

p 16 A Other than having idle conversation with Mr,
17 McIntyre, no. )
18 7 Q On a regular'basis, did you have ac;éss to
%9 financial information about the company?

20 A No. -

| 21 Q Did you involve/yourself in the day-to-day ~
| 22 operations of SOLT IV?
23 A No. - o
24 0 And so it was Mr. McIntyre who convinced you to
25 invest? How much_did you invest?
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1 A I think convince is a poor choice of words. I did
2 it on my own after talking to Jack McIntyre. He
é didn't convince me of anything other than I thought
A it was a good investment.
5 0 But he sold you on the idea? 1Is that a better
. ~ '
6 term? . /
7 A Yeah, you could say that. ,
8 Q How niuch did you invest?
9 A 49,000 and,change. ]
10 Q Were you given any sales materials prior to your
11‘ investment? B V ‘
12 A I'm sorry, I didn't hear you, sir.
13 Were you given ané sales materials prior to your
14 investment?
15 A No., -
16 So your investment was based solely on your
17 cgnversation,with Jack McIntyre? )
18 A Yes.
19 And did you see the operatlng’agreement that was to
20 govern SOLT IV prior to your in&estment? o
21 A No.
22 Q When did you receivelthat operating agreement?
23 A To my recollection, I never did.
24 Q \D;d you sign the operating agree@ent? -
25 A I might have signed a piece of paper, but I'm not |
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1 sure what it waS'fori -
2 Q Mr. Finn, were any representationé_made to you
3 | about an expeéted return on your investment in SOLT
4 Iv? A
5 A Yes. : B B /
6 Q * And what were those representations?
7 A Twelve percentlper year.
8 -Q Who made those representations?
9 A Mr. McIntyre. ,
10 Q Do you know what thatﬂreturn was supposed to’come
11 . from?
B 12 A It was supposed to come from cutting the trees. 7
13 Q And what w;s your understanding as to how the
14 timber\income was to be distributed? -

—

15 A Depending on the percentage of what you had in the

16 land trust.
17 o What were you told your money, your investment, in
18 SOLT IV would be used for?

19 A Buy the land.

20' Q  And what was Silver Qak Land Ménaéement or Jack
21 McIntyre's compensation supposed to be for his
22 services?
/ 23 A Well, it was like anybody else. He was -- he told
' 24 me he had -- he invested in it as well. He put. |
25 money into it as was well and that the management /
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/
1 N services were going to come out of the return from
2 the sale of the—trees, his peréent;ge. ~
3 Q Were you tofd any‘time prior to your investment
4 that money in SOLT IV would be used for regtaurant
5 expenses?
6 A No.
7 o) Were‘you told at the time you invested, or prior éo
8 it, that money would be transferred to Jack -
9 : Mclétyre and hisvmanageﬁent company?
10 a No. J
‘11 Q And were you told at the time you invested that
12 your money would be used for personal expenses of
13 the manager? .
£4 A No.\
15 Q Were you\offered an investment in SbﬁT v?
\ 16 A I thin; I was.
17, Q Do you remember who made you that offer?
18 A Jack McIntyre.
> 119 Q Did you invest in SOLT V?
200 A No'.
21 Q Which compény did you invest in next?
22 A VII. |
23 Q And hoﬁxdid you first hear abdﬁt,SOLT VII?
24 A Jack MclIntyre.
25 Q When about was ghat investment?
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Probably 2008. -

What was the stated purpose of SOLT VII?

Same as IV.

And prior toc the time of your investment, did you
contemplate haviﬁg an active role in SOLT VII?
No. ‘

Did you ever actually play a role in SOLT VII?

I might have seen it. As a matter of fact, I did
\ \

see it.

Did you ever participate in the day-to-day

activities of SOLT VII?

No. N

Were you given any sales material prior to your

investment in SOLT VII? ’

.

No.

And at any time prior to your investment, did you
see the operating agreement that-was to govern SOLT
VII?

No.

-

Do you remember when you saw that operating

agreement?
I've searched high\hnd low. I can't find it. I
don't -- never remember seeing it.

Mr. Finn, were any representations made to you

about an expected return on investment in SOLT VII?
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Other than what he told me about SOLT IV, the
answer is no. I assumgd it was going to be the
same. y
Did you expect a return on your investment in SOLT
VII?

I did.

And what was that return going to come from?

Sale of the trees, cutting.

And for SOLT VII, what was Silver Oak Land
Management and Jack McIntyre's compensation to be?
Well, I think at £hat time, 2008, I wasn't aware pf
Silver Oak Land Management. It was just Jack
McIntyre. It wasn't until 2009, I believe, or --
yeah, 2009 .that I became aware of Silver Oak Land
Management. So the compensation, to answer your
question, the compensation was the same as I ’ -
mentioned before, come out of the sale of the
trees.

Were you told prior to the_time you invested that
money would be used for restaurant expenses?

No.

Were you told at the time you invested that money
would be transferred to Jack McIntyre and his
management company?

No.

Thompson Court Reporting, Inc.
www thompsonreporting.com

ROA_0361




320

Transcript of Proceeding - 10/1/2013
Inre John M Mcintyre and Silver Qak Land Management, LLC

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O S I O N

I oI I oI B C I

202
And were you told at the time you invested that

money would be used for personal expenses?

No.

Mr. Finn, for SOLT IV and SOLT VfI, would those
have been pertinent to your investment? Would you
have invested if you had known money would be spent
that way?

I would not have invested.

Mr. Finn, did you invest in Silver Oak Energy?

I did.

Do you remember how much you invested?

$106,000. o

Aﬁd at the time of that investment, were you under
the assumption that you were buying three percent
of the company away from Mr. McIntyre?

I was not.

And that he would retain 97 percent?

I was not.

Did he ever tell you that that was the deal?

He did not.

What was the purpose of Silver Oak Energy?

The purpose of Silver Oak Energy was to grow
miscanthus grass and sell it as a bio energy fuel,
bio mass energy fuel. That was the purpose of
Silver Oak Energy, yes.
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At the time that you invested, did you think that
this was going to be another passive investment?‘
No.

And at the time of the investment, how much did you
know about miscanthus grass?

At the time? Nothing.

And how much did you know about the bio fuel
industry? ‘

Nothing. Yeah, nothing.

For Silver Oak Energy, when did you begin doing
some work for the company?

My 1initial investment was in December 2009. I had
numerous conversations with Mr. McIntyre prior
thereto in which he ed;caéed me about miscanthus
grass. He'eduéated me about the southeastern part
of the country being the best place to grow
miscanthus grass. He educated me about the BTU
quality of the miscanthus grass. He told me about
synesting. He told me about you let it sit --
everything I lea;néd about miscanthus grass in the
beginning was from Mr. McIntyre.

When did you begin working for the company, do you
remember?

No. Probably 2010. Taking an active role, 2010.
And when was your investment?
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December 2009. Well, it was two. ,[The initial
investmgnt was December 2009. And then I put
another $56,000 into it over the course of, I
think, two or three months in 2010.
And once you began doing some work for the’company,

J .
what was your involvement kind of week to week?
Well, in tﬁe beginning it was more of being.
educated aboﬁt the business, about what it is what
our g?al was. In the beginning it was about
marketing it to power plants and power companies in
the southeast. My recollection, one of them was
Duke Power andlthe other one was SCANA. I think
it's SCANA in South Carolina. There was
conversation with Mr. McIntyre about Mendel,Labs~
and- about a company called -- no, that was Europe.
Mendel Labs. So what I was trying to do in the
beginning was I was trying to raise money for the
company because I thought it was a very, very good
idea and a good investment because of the nature of
our environment. That's my answer.
Mr. Finn, during the operation of the business, did
you have regular and kind of unfettered access to
details about the business?
What do you mean by unfettered?

On a day-to-day basis,,did you know what was going
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1 on?
2 A No.
3 Q During the operation of the business, did you have
4 access to the financial records of the company?
S) A No. —
6 Q Did you have access to the bank records of the
700 company?
8 A No;
9 Q Were you still working as a mediator during this
10 time? ‘
11 A Oh, vyes.
12 Q And where are you a mediator?
13 A In Boston. 'Brockton, Mass.
14 Q Where is Silver Oak Energy? o
15 A ‘Hilton HeadlIslénd,/South Carolina. I think they
16 used his home address.
17 Did you ever visit Silver Oak Energy farm?
18 ‘Yes. Farm?
19 Yes. ' Y

Yes, the farm. Sure.

21 How many times did you visit the farm?

22 Once. July 2010.

-

.

23 What was the scbpe of that visit?

N
(@
¥ O PO :D'O(:D‘ro

24 To check out the miscanthus that's just been

\
25 p}anted. That was in Clio. I think that's

~
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1 Marlboro County.

2 Q ' Did you ever place‘orders for the business for

3 product?

4 A No.

5 Q How did you come to get a title in the company?

6 A It was Jack's idea. We were going to Europe. We

7 needed to have business cards, so we kicked’;t

"8 around and came up with directo;/of business

9 development. I still have the cards.

10. Q Did you expect a return on your invesFment in N
11 Silver Oak Ene}gy? ‘ ¢
12 A I sure did. It was my retirement plan.

13 Q And what was/that return supposed to come from?
14 A When we started -- when we got an off-take

15 agreemeﬁt and we started making money .,

16 Q What were you told your'iﬁvestment would be used

17 for?

18 A The purchase of land, the purchase of miscanthus

19 rhizomes. In the beginning rhizomes and then later
20 seed. - And the greenhouse that we put ;p. That's
21 when I saw Silver Oaks VII, because we!put the

22 greenhouse on Silver Oaks VII. So when we took --
23 I visited the farm in July 2010, we then drove down
24 to - I guess it's down - to Lake Wateree and we saw
25 a couple places there. But one of them was VII
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where the greenhouse was.
Did you finance operations in tpe business after
ybur capital investment?
No. Other than my loan?
Did you pay for trips of the company?
I did. - /,
Where were those trips to?
One to Londoh, England. We went up to a company
called Drax. - Th;t was in Apri% 2011: The other
one was to Warsaw, Poland the day after’
Thapksgivi;g 2011. And the laé£ one was Denver,
Colorado, a biomass conference in Aprilf2012. My
paréner and T financed those.
What was Silver Oak Land Management and, Jack
McIntyre's compensation from Silver Oak Energy to
be?
Professiocnal services.
and what was he going to recei%e in return for
those professional services?
Thirty-five percent of the business.
And why was Mr. McIntyre to receive 35 percent of
the business as’oéposed to !the 20 percent he
received --
Because he wasn't putting any money into it.
Did you receive any share of tpe business for ~

~
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\

services rendered?
No. -

>
Do you know if anyone else received a share of the

’

business, not for capital contribution, but for
services rendered?
No. ’

Were you told that your moﬂey that you invested in
Silver Oak Energy would be used for personal

expenses of the manager?

No.

/
4

Were you told at the time you invested that that
money would be tré%sferred to Jack McIntyre and his
management company? '

No.

If you had been toid that, would you have invested?
No. \

Were you given the opportunity to invest in SOLT I
in 2010 or 2011 when they were --

No, 2012.

And did you invest in SOLT I?

No. L

Did you ever Yoan Silver Oak Energy money?

I/&id.

And how much was that? ‘ i ~
$25,000.
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And what was the intent of that loan?

To spruce up the farm for a potential visit from
people from Poland. The loan was conteﬁplated for
that. The'loaﬁ was made and -- After we came back
from Poland.

What were you tdld that that loan was used for?

In January 2012, T had a conversation with Mr.
McIntyre in which he told m; that he téok my 25,000
and 25,000 of his own money and purchased all the
rhizomes and/or seed that Speedling had.
Speedling, a company out of Florida.

Do you recognize this document here?

I do. '

How do you recognize that document?

This was a document I've seen that was sent to me

by Speedling. It shows an invoice dated August 3rd

MR. MATHISON: Objection. I'd like to see the

document. Without objection, Your Honor.

May I answer?

THE COURT: You can proceed.
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1 A This document I received from Speedling. It's
2 dated August 13, 2010. It's an invoice number --
3 wait a minute. There is no invoice number; is
4 there? Yeah, well, thére's a shipping ngmber.
5 It's for the purchasé of 50,000 miscanthus cuttings
6 ’ for a price of 25,000. Freight is 598.45 for a
7 ) total invoice of 25,598.45. And this says sold to
8 Silver Oak Land Management, Inc. ‘
9. Q What's the date on that? ,
10 A August 13, 2010.
11 Q And’Speedling sent you that? ’
12 A They did. \
13 Q Why did Speedling send you that?
14 A Why did Speedling send me this? Because I asked
15 them to.
16 Q Why did you ask them to?

17 A . Because I called Speedling and asked them if there
3

18 ‘ had been a purchase in January 2012 by Silver Oak
19 Land Management and/or Silver Oak Energy for
20 $50,000 worth of crop --
Co1-
22 k MR. MATHISON: Objection. )
23
24 A -- and they told me no. (
25
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MR. MATHISON: Objection. He's putting words in
somebody at Speedling's mouth. We don't even
know who.

He was a comptréller. He was a guy. .I got his

email somewhere.

¢

MR. MATHISON: You're a lawyer, sir. You know what

~

hearsay 1is. ’
Excuse me? Pardon me? /

THE COURT: I'll overrule 1t and let it in. Let's
don't go back and forth. f
MR. CRAPPS: You can proceed.

.THE COURT: Proceed.

I spoke to the comptrﬁllgr at Speedling. I asked
the comptrsller at Speedling had there been a sale
to Silver Oak Land Managemeht and/or Silver Oak
Energy in<January 2012 and they told me no. He
went back in his archives and found this and said
this is the only purchase Silver Oak Land
Management ever made. The conversation took place

on August 2012.
\ N
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L \ -
2 ‘ MR. MATHISON: May I rise as a point, personal
3 ) privilege, Your Honor.
4 THE COURT: You fna\y. G
5 MR. MATHISON: I don't quite understand letting him
- ‘6 f in rank hearsay without somebody evep'coming
7 up with an exception. If there is an
8 - exception, I don't know w?at it would it be.
9 - But no one's pdt one on the - record. 1Is it the
N
- 10 ’ Court's view that the hearsay rule does not
7011 apply to these proceedings? A
~ 12 THE COURT: I've‘ﬁade my ruling. I'll let it in.
13 It's not a jury trial, and I'll give it :
14 whatever weight I determine to give 1t.
15. MR. CRAPPS: We'll admit this into evidence.
; lé MR. MATHISON: ;May.it please the court. I realize
17  that yoﬁ}re aware of this, but it's Ver§
18 difficult to cross examine a phantom. That
19 man from Speedling, he!s not coming.” He's not
- 20 . going to give me a chance to talk to himv
21 Thank’you. )
22 . ) ’
) 23 ~ _ (Whereupon, State's Exhibit No.\22 was
24 marked and received inté evideﬁce.)
25
N - ) (
T thompaonreporing om. ‘ .
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1 Q Mr. Finn, when adgain did you invest in Silver Oak
2 Energy?
3 A December 2009.
4 \Q This is a bank statement .of Silver Oak Energy. Can
S . you identify the date of this deposit here?
6 A Maron. I can't read it. It looks like it's )
7 December 8th. December 8th. /
8 0 Aﬁd what is the amount of that?
9 A $49,687.50. ‘
10 Q And if you could read this as well. 1It's a deposit
11 slip. Can you read the date and the writing on
12 that?
13 A No, I can't. I really can't. I can't read it.’
14 ’ Sorry, I just can't read it. It looks like twelve,
15 but I don't know what the next -- May I see it
16 | again? I know it's '09. I know it's December, but
17 I'm not sure if the date is the 18th or it's the
18 8th. I'm not sure. And I can't -- I can barely
19 lmgke out the amount.
20
21 THE COURT: I think somebody's volunteering a
22 ’ magnifying gléss.
23 - )
) 24 ' A~ 12/18/09.
25 Q What's the name written under the deposit amount?
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1 A Ann. A-n-n.
2 Q Are you sure? )
3 A Isn't that what it sa&s? Under the deposit amount
4 it says A-n-n. That's what it looks iike to me.
S Or A~-m-i. Oh, Finn. Now, & see it. F-i-n-n.
6 Sorry. v
| 7 0 Were you aware the-balance of the/SilVer Oak Energy
8 bank account at the time of that investment?
N . °8 A No. '
10 0 If you could, read to the court the previous
11 balance béfore your investment.
12 A $43.01.
13 Q‘/ Can you tell the court éubsequent éxpenses after
14- your investment? -

\
\
|
' 15 A . There's an ATM withdrawal for $3.00, maybe that's a
16 chardge. $123. ot

17 Q And what was that?

18 A Trénsfer to management $2500. Kangaroo Express
19 $24.30. fransfer to manégement $1,000. By.the
i 20 way, let me go back. The transfer to management --

21 the first transfer to management was on December

) 22 9th. The ;econd transfer was on December 10th.
23 That was for a $1,000. Kangaroo Express was
24 lDecember 10th, 24.30. Home Depot, 12/11, 41.70.
25 Best Buy, 12/14, $320.94. What me to go on?
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, 1 Q Can you read the, on the next page —--

2

3 MR. MATHISON: Forgive me, Your-Honor. Did I o

4 misunderstand? I thought the deposit was made

5 on December 18th?

6

7 A That's what it says. That's what I read.

8 Q December B8th, I'm sorry.

) A Well, I mean, as I said before, even with a

10: magnifying’glass it looks like it's the 18th, but
11 / who knows what it is. If you look at ik/YOurselfp-

| 12 you tell me. . )

‘13

14 \ \MR. MATHISON:‘I haven't seen it so I cannét tell

15 - you, sir.

16 i

17 A It's on the last page, or second to last.

18 ,

(

19 MR. MATHISON: I object to all the testimony as

20 irrelevant since it has to do with deposits

21 - made before the 18th, which is the day he said

, 22 . it was deposited. K

23

24 o) Mr. Finn, can you look again to see when your

25 deposit was made?

7/
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1 a I'm not going to change. I'm looking here with a ~
2 magnifying glass as best I can. There could be a
“3 zero before the eight, but I don't know. I'm not .
4 going to speculate on that.
) 5 Q Can you go again to the first page?

6- A Sure. Deposit is made, according to the s;atement,
7 ~ 49,687.50 on December 8th. And if you look at the
8 deposit slip on the one that I'm having a hard time
9 reading the date it's the same amount, 49,687.50.

/ 10 And it has Finn underneath it. So I apoloéize for
11 my poor eyes. . S
12 Q In the Summary on the first paée, can you read to
13 . the court the total amount of deposits and credits

- 14 for the accdunt?
15 a 49,690\.5/0.\ ) )
16 Q And how many deposits and credits Qere made?
) 17 A Two .
18 Q - S0 there are only two deposits made?
19 A& There's a previous balancée of 43.01. And then two Y,
20 deposits were totaling 49,690.50 ‘
21 Q Thank you.
22 A First fime I've seen thi;.
23 Q Mr. Finn, can you turn to the third page to two
| 24 ) expenses made on December l6tg?
‘ 25 A I see one to StevenMadden.com, $188.50 it looks
~ B
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like. Eighty cents. Sorry. .- 188.80.

What's the next expense?

217

The next one is to Macy's East on 12/16, $118.21.

+ And then there's one after that for Starbucks,

$52.18.
C

’

Did you know your money, was going to be spent at
’- \

these locations?

No.

Can you go to the next page?
Sure.

AN

Go to the expense for $5,000.

Transfer to management 12/16,- $5,000.

And on 12/17 there's an expense for $3,000.

Transfer to SOLT I, $3,000.
‘Were you an investor in SOLT I?
No. 4

Can you turn to the next page.
14

expenses on that page.

The last two

)

It looks like comp app Wake Forest University, $50.

And the next?

Comp app Vanderbilt, $50.

Can you proceed to the next twq\pages from that, to

N N
an. expense on December 24th for $100.

Off Fifth, December 24th, $100.

Can you proceed to the next page,

\

~
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Yes. g

There's an expenéé for 55.50.

Colleée boards, SAT, 12/28, $55.50.

I'm sorry, can you go back one page.

I will.

There's an expense on 12/23 for 508.25.

508.25, the Goldsmith Shop, Inc., 12/23) 508.25.
Can you go forward two pages.

Ygah. . /
12/28 and expense for 19.50.

Sea gurtle Cinemas movie show, 12/28, $19.505\
And an expense on 12/29 for 2500.
Transfer to mana%ement 2500, 12/29.
and tHe next page, expenses 12/30 for?
Which o;xe? /

For $40. '

University of Illinois online payment, 12/30 $40.
Did you know &our money was going to be spent in
that fasﬁion prior to your investmegt? .
No, I did not. N
Would you have invested if -you had known it would
Be spent in that fashion?
No, I wou;d not.

-

MR. CRAPPS: We admit this into evidence.

7
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THE COURT: Objection, Mr. Mathison?

MR. MATHISON: Pardon ﬁe?

MR. CkAPPS: Admitting the bank records in evidence.

MR. MATHISON: He can't authenticate the bank
récords. Aren't those part\of the bank
records that have already been authenticated?

MR. CRAPPS: These will be coming in later.

'MR. MATHISON: Well, he can't authenticate them,

then I object.

THE COURT: So you withdrawing that --

MR. CRAPPS: Withdrawing it.

Mr. Finn, I'm going to show you Respondents'
Exhibit No. 7. Do you recognize this document
entitled Employment Contract?

No.

’
¢

Did you draft that document?

I know that I drafted an employment contract, but
this is not the one I drafted.

Mr. Finn, is this the.contract you drafted? {

It is.

What's the difference between Fhis one and the one
marked as Exhibit No. 7?

The signature lines for David C. Short, Richard A.

Silver, James R. Paris, Brian J. Mone and Paul A.

S
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Finn. ’
Let me show ;bu Exhibit No. 7 again. It's
purported to be an email from you. Did you send
that email?
I sent two emails. I sent one'December‘ZSth and
one December 30th.
Can you read the first sentence of the December )

N\
30th email?

N

{As read) Jack, rationale for an 'executive
committee of board of 'directors approval. My legal

training tells me you can't have managing director '

N

approve an employment contract for managing
director unless the managing director is the
majority shareholder, but I'm not sure on that ‘just

yet. To make it legit, we can say the majority

~

-shareholders voting approve the contract, and

Brian, you and me have 70 percent‘of the shares. I
want to talk this through with you further when I

get back to Brockton this afternoon, but rest

assured I want to get this right within your <
comfort level. ' N

Would you have drafted a compensation contract that
Mr. McIntyre would be able to approve on his own?

No.

Did you?
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I did not.

MR. CRAPPS: We'll admit this into evidence.

; )

MR. MATHISON: I don't object.
THE COURT: Okay. So we're admitting it as Exhibit
\ No. 23.

S

(Whereupon, State's Exhibit No. 23 was
I
marked and received into evidence.)

MR. CRAPPS: That's all we have for this witness.
' .
THE COURT: Mr. Mathison.

CROSS EXAMINATION

BY MR. MATHISON:

Q

Mr . Finn, I'm handing you an email dated October ~

31, 2011. Halloween, if you will. On the bottom

?aragraph, would you read - that to the Court/

please?

This is from Jack McIntyre to the -- it appears to

be the investors in Silver Oak Energy. (As read)

7

As of today, we have the foundation to build an -
international bio mass feedstock entity.

N ’
Unfortunately, we do not have the financial
</

N
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1 resources yet to execute any of the above mentioned
2 opportunities. For the past 18 months I have
( 3 bersonaily been funding the operations and overhead
v 4 with the exception of the London trip. Thank you
5 Paul and Brian of Silver Oak Energy for my savings.
‘6 I am unable to c?ntinﬁe funding thg upcoming year.f
77 - ) , Co - .
8 ' THE COURT: Do y'all need copies-? !
9 MR. CRAPéS:‘I woula like to see a copy.
10 MR. MATHiSON: I don't have a copy. I just wanted-
11 . him to read it and then you can look at it.
: 12 g
13 Q Did vyou, in'fact; get that email?
4 A It's addressed to me. I probably did.
15 —
N /
16 MR. MATH;SON: I move the introduction of .
17 . respondent’'s exhibit.
18 THE COURT: Any objection, Mr. Crapps?
19 MR. CRAPPS: Ifm not sure if Mr. Finn has laid a
20 proper foundation fof that. ’
\ 1 21 MR. MATHISON: He's seen it. .
\ 22 THE COURT: I'll let it in.
23 : -
24 (Whereupon, Respondents' Exhibit No. 11 <
25 h (was marked and receiveq into evidence.)
i ‘
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] -
Mr. Finn, was there an ongoing schedule about

whether Mr. McIntyre should be compensated for his
work in Siiver Oak Energy and whether his expensés
should be paid?

There was a conversation with Mr. McIntyre, myself
and Brian Mone on October 2011 aé a restaurant iq\
Brockton, Massachusetts about deferred
compensation. That was the first time it came up.
That's my recollection.

And, according to your testimony, on or about
October 29th you prepared an agreement, -which has
been marked and placed in evidence, which propbsed
you pay Jack in arrears $260,000 for 2011.
Incorrect. . ~
Well, —-

You said October 29th, sir.

I'm looking at the email which has been marked as
Respondent's Exhibit No. 7.

May I see it?

Sure.

I think you're looking at the date he sent it to
you. See? That's to you‘October 29th, see?
What's the date of the actual email?

December 30th.

Did anybody pay Mr. McIntyre the $260,000 this
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agreement called for?

Excuse me? / , g o
Did anyone pay M;. McIntyre $260,0007

Not that I'm aware of. -

And didn't this agreement also call for @}m to be
paid all of his expenses in 20112

Which one are you ‘talking about?

The one that you prepared, sir.

May I see it?

Sure.

Yeah, it does.

But y'all never signed this or paid him anything,
did you? !
Correct.

And what was he supposed to receive in 201272
He was supposed to be receiving - once we started
méking money, he was supposed to make 5,000 bucks a
week. There was one for me as well, but I never
got paid, either.

And was he also supposed to be compensated for all
of his out of pocket expenses in 20112

He was. Yes, he was.>

But y'all never signed that? -
No.

You never paid him anything? N
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Correct.

So you're aware that he had a financial problem,
isn't that correct? That's what his email to you
stated.

He made me very, very aware in writing and orally
that he was having a financial problem, correct.
And, in addition, he made you aware that the
company lacked the resources to execute what you
were planning, which is the off-take agreement?
Correct. ‘

There was not enough cash available?

Correct.

And, isn't it true, in order to solve that problem,
you asked Mr. Silver to go into the capital markets
and deal with some friends of Mr. Silver in an
effo;t to raise $20 million.

I did not.

Did he do that or not?

Who? )

Mr. Silver.

Don't know.

Where were you going to get the money to actually
build the facility that was necessary to génerate

the product to get an off-take agreement.

There was three ways we were going to do it. The
/

Thompson Court Reporting, Inc.
www thompsonreporting com

ROA_0385




344

Transcript of Proceeding - 10/1/2013
In re. John M Mcintyre and Silver Qak Land Management, LLC

226
1 first way we were going to do it is I hired a guy
2 by the name of Mike Nolan. I paid him $2500 out of
3 my own pocket to write up a viable business plan.
4 That was 'the first way. The second way was my
5 brother, Joe, who is in the business world and my
6 nephew, Christopher, we were going to make an
7 ) offering in Massachusetts to 80 potential -- 80 to
8 100 potential financiers. And the third way is we
9 had a fellow by the name of Jan Zemeski who I had
10 been paying out of my own pocket $3,000 a month
% 11 i starting in January 2012 through May 2012 to open )
i \ _ 12 up and explore the European market. Those are the
13 three ways that I did.
14 Q Yés, but in any of those ways, the money was/coming
15 - from somewhere other than you and the original
16 investors, was it not?
p 17 A That was the idea.
o 18 Q So you were looking to raise money from other
19 pecple?
20 A We were. ' ) -
21 Q And you were actively involved in it and Mr. Mone
22 was actively involved in it --
23 A , I wouldn't say Mr. Mone was. But I.was. ] )
24 Q What happened in 2012 that scuttled your efforts to
25 advance the interesgs of Silver Oak Energy?
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I had a conference call with Jack, myself and Jan
in August 2012. And Jack was extremely strange in
the telephone call. The next morning I woke up and
I said to myself, Geez, I've heard so many stories
about this $50,000 that we spent on Spéediing and
that-it had been destroyed, I decided to call
Spe;dling, which I did.

I wasn't referring to/that, but we'll get to that
in a second. I don't want to limit your ability to
talk about it. What I was referging.to was the
price of natural gas. What happened to the price
of natural gas in 20127

Wouldn't know. You have to tell me. I have no
idea.

Did it get cut in half?

I 'have no idea.

Do'you know whether bio fuels companies also use
natural gas?

I have no ;dea.

Do you know what the competitive price is for bio
fuels versus n;tural gas?
I have no idea.

Do you know whether fhere is any market for bio
fuels at the moment because of the exiguous price

in natural gas?
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What's exiguous mean?
Small.
Small?

Small.

That's a new word. Thanks. No. Europe. '

You don't know anything about that?

I do, Europe. There's a market for it in Europe.
A market for what?
Bio fuel. i

Yoﬁ're telling me that Europe does not buy natural
gas in the world market? 4

I wouldn't know. You'd have £o ask them.

So, in your opinion, there still is é market for

~

miscanthus?

I §£i11 think it's a great idea, sir.

But, despite the fact tha£ it was a great idea, you
never paid Jack the money that you were going to i
this éontract. And you never paid yourself. How
much weré you going to pay yourself?

$100,000.

And you never went out and executed any of the
three plans that you had to raise the money.

Yes, I did.

Where is the money, then?

3

I paid $15,000 to Jan Zemeski out of my own pocket

~

Thompson Court Reporting, Inc
www thompscnreporting com

ROA_0388




347

Transcript of Proceeding -J10/112013
in re. John M Nicintyre and Silver Oak Land Management, LLC

" 229
1 to try to get this business off the ground. I paid
2 my nephew money to put together the business. I
3 paid $2500 to Mr. Nolan out of my own pocket.
4 Q Yes, sir. But nothing materialized in terms of
5 sufficient capital to actually produce the amount
6 of plants that were necessary to support an off-
7 /take\agreement. Is that correct?

8 A Well, I stopped doing it.

9 - Q Wéuld you tell. the court what an off-take agreement

10 v is? \ ‘
11 A It's a contract.
12 0 And how is it arranged?
13 A “The company -—- you promise to sell bio fuel for a
t14 company and then it's like an import/export thing.
15 Off-take agreement is they take it off the land and.
le -~ they take it and‘they buy it from us. There's two
17 ways\of doing it. There's FOB and I think it's CIF
18 or something like that. I forget now. Where they
19 pay what the port or we h;ve to ship if there and
20 they take it at the port over there. So it cost
21 more money to ship it than it is to have it FaB.
22 0 Is it a requirements contract, meaning that you

r 23 have to ship an absolqte minimuﬁ\every time you
24 ship?
25 A Don't know. Never saw one.
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N

Is 1t an output contract, meaning that you have to

send the entire amount that you produced to them?

-~

Again, I haven't seen one, so. We never had one.

t

My understanding was that y'all were on the verge
of getting not oné but two. One with Drax and one

with Bio Energy --

~
~

No. Drax never called me back. A fellgw by the
name of -- his name was Robert Wood. We met bim in
April 2011. I fol‘lowed\up with him.in May. And in
June I actﬁaily called. I called him. And then I
met his bosses in Boston in July 2011. That
meeting &as‘set up by a fellow by the ﬁame of Kurt
Malzer from Fulghum Fibers out of Augusta{ Georgia.
We met Mr. Malzer in England at Drax\gratuitously;
And I became friends with Mr. Malzer and he set up
a ﬁeeting with me and I forgét the two guys' names
.from Drax. One‘was an American and the other one
Qas British, bu£ I can't remember their names. But
we never got the off-take agreement or anything
like one.

And if you had gotten it, you didn't have ﬁhe
ability to supply it. Is that correct?

Correct.

And what production level would you have had to
dchieve to b; able to supéiy a standard off-take
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agreement, the type'of which you wére negotiating
in your
You have to ask Jack that. I don't know.

You don't know whether yod haa enough or not?
;'know we didn't have enough.

/
Do you know where the miscanthus was planted? Do

you know where the fields were?

-

Ours?
Yes.

We had miscanthus -- my recollection is we had

—

miscanthus planted in Clio. We had miscanthus

’

_planted with Rotemoor. I think it's Tom Rotemoor.

He's known as the Sod King.

Ve

The ‘Sod King.
Sod King, right. And then we had miscanthus
planted at our greenhouse that was at Silver Oak

VII. I think there might have been one other

7

place. There might have been -- but I thought we

might have torn that down. I think we had another
‘ .
greenhouse in Ridgeland or maybe at the Technical

College of the South. ,
Do you know whether there were rhizomes stored at
the greenhouse on Silver Oak VII's property?

N

I do.

Do you know what became of those _rhizomes when the

N
\
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Silver Oak VII property was sold?
It's\still there.
And what's going to become of them?
If we don't take them off!' by, I think is it March,
if we don't take them off by Mareh, the person who
bought the property gets it.
For nothing?
That's way I understand it. I had nothing to do
with it. )
Who did? .
Mr. David Short. o
Do you know’what the rhizomes are worth?
Mayge a buck-and-a-half a piece. :
Do you know how many hundreds of thousands there

are?

-

I wouldn't say there was hundreds of thousands.’

Do you know how many there are? .

I do not. N

What type 'of rhizomes are they?\ Do you know that?
Now you're way beyond my scope.
Do you know what Silver Oak Select is? 0

Yeah, it's a name.

1

Do you know what hybrid miscanthus is?

\\

Hybrid?
2>
Yes. Do wyou know what type of rhizomes you had at
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SOLT VII?

It could be from either Miqhigan(or Illineis.
And you don't know how much they're worth?

No idea.

You don't know how many there are?

No.

But somébody'; going to get them for nothipg -=
Yeah, unless someone else buys them.

-- if you don't do something with them in March?
Is that right? . t \
Correct. I think it's March.

MR. CRAPPS: Parkin, I'd like to object to the
4
relevance of the placement df'tpese rhizomes

currently after the management of Mr. |

McIntyre.

233

THE COURT: Well, I'm going to overrule and let Mr.

Mathison proceed.

MR. MATHISON: Actually, I’ think you're

misunderstanding. The§ were there when he was -

the manager.

Yeah, they were. That's true, they were. I saw

"them there.

And now let's go to what you wanted to talk about
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/ 1 which was the situation with Speedling. And I
2 believe you said that you thought that Mr. McIntyre ‘
3- was not entirely candid with you about what \
4 ~  happened with the $25,000 that you loaned him. Is
; 5 that correct?
. -
6 A Correct.
7 Q I'm going to hand you a series of emails that was
N 8 compiled by Mr. McIntyre sent to you and others.
9 I'm going to ask if you can identify those for me,
10 please. \
11 A I've seen these.
12 Q And don't they_explain to everyone's satisfaction
13 exactly where the misunderstanding originated?
\ 14 A No, they don't. - — . -
15 Q Well, tell me why they don't.
16 a Because this is a/stream of emails in conversations ’
17 that he was having with a fellow by the name Sf
18 Rasto Ivanic who worked, at the’tiﬁe, for Mendel-
Y 19 Labs. The conversation I had with Mr. McIntyre had
- 20 to do with Speedling, not Mendel Labs. Rasto *
21 Ivanic no longer works with Mendel Labs. His boss
‘; 22 is a fellow by the name of Jeff klingenberg. I
i 23 contacted Mr. Klinqengerg and I went through the
/ 24 stream of eéails and he said he never knew about
25 any 50,000 planés thatVthey were going to give to f
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us. Mr. klingenberg is now working for Reprieve
because Mendel is going out of business. He's
still in Tifton, Georgia. I got his phone number
or I can get it.

Yes, sir. Do you know whether or not the plants
that we're talking’about were actually owned Ey
Mendel while th;y were at Speedling?

I have no idéa.r |

Do you know who provided the experimental plants on
your farm in’élio?' \
Mendel. )

Do you know whether the plants that Speedling had
were identical to those that are on your farm in
Clio?’ ,

Well, that depends. I'm not sure whether Speedliné
had rhizomes or whether they had seed. My
understanding that Mendel 'has seed, not rhizomes.
That's what Mendel was trying to do.

But your belief is that the explanation provided by
these emails does not satisfy you as to the 25,000
Absolutely not.

But you did get these ?mails?

I did.

And do you know whether other people got them as
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- 1 well? 3 ' \
2 a Yeah, everybody else did. At least I think so.
3 ’ y
4 \ MR. MATHISON: I'd like to move the introduction of
5 : the emails as a compilation. ‘
6 MR. CRAPPS: Are we admitting them_ -- For what ’
7 purpose are we admitting them? )
8 MR. MATHISON: For what purpose? To provide an
9 explanation to the $25,000 which is something
10 he has denied. But we're going to come baék
V1l N and discuss that on re—direct. He receivéd
12 those, therefore, I can authenticate them} and . .
13°% I- want to pui them into evidence.
. '
14_ ~ ) _
13 A I did receive them. )
Y / ' -
17 — MR. CRAPPS: We don’t think it's been properly
18 _ authenticated if he did receive these. © |
. 19 THE COURT: Well, he's testified that he's received .
20 them, so --
//
21
22 A ,\Absolutely: i “ .
23 ) _
24 \ MR. MATHISON: He says he doesn't agree with ‘them.
= 25 ’
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Right.

MR. CRAPPS: I mean Mr. Fin; has no knowledge of
these conversations.

THE COURT: He's testified that he received them. I
will let them in as that he has own ﬁotice of
what in them. It doesn't -- he's testified he

' had, may not agree with them, but he has
notice of what's in them.

MR. CRAPPS: Thank you very much, Your Honor.

N

(Whereupon, Respondents' Exhibit No. 12

was marked and recéived into evidence.)
-~

N s

Mr. Finn, the SOLT VII property has been sold, has
it not?
It has.

\

Do you know when)it was sold?

MR.(CRAPPS: Again, I¥1ll object to this as outside
the - First, the scope of my direct, and theﬁ
again outside the relevance of this hearing.
This action was done long after Mr. McIntyre
was replaced as the manager.

THE COQURT: I'll let him testify.
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I can answer? -

MR. MATHISON: One second.

-

When did the SOLT VII transaction close, do you

know? ’ ’ h
I think it was this year. \
20137

fAEhink so.

And how much money wés received for the SOLT VII
property?

Me?

No, the tgtal.

I have no idea. -

\
MR. CRAPPS: Can my objection be --
7

- THE COURT: It can be continuing if you want it to.

MR. CRAPPS: Thank you.

Did you receive your investment back?

I did not.

How much diﬁ you receive? - .
'$60,000. ’ -

N .
What was your investment?
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" Seventy-five.

So you lacked $15,000, is that right?
Correct. N

But you still got an undetermined gquantity of

miscanthus rhizomes and a greenhouse that could be

. sold? Isn't that right?

Absolutely.

Do you know whether any effort has been made to

N
\

sell those?

'

Not sure. No. The answer is no, I don't.

And do you know what the market value 1s?

Like I said, I think it's like a buck-fifty, based

on what I've read.

Per rhizome? |

Correct.

Who sold Silver Oak VII?

Who? . ‘ '

Who?

A real estate broker. /

Who was in charge of the sale?

I éuess thevéeal'éstate broker was.
Who autﬂorized}the salg? Who was the manager?\
Who is the manager of Silver Oak VII?

Yes, sir.

Mr. Silver. .
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~
MR. CRAPPS: For the record, objection. Same
objection.

THE COURT: It's noted.
And what happened to the percentage of interest
that should have gone to Silver, Oak Land
Management? ‘ .
I don't know what you're talking about.

I'm talking about the percentage of interest set

~

forth on the agreement.
I'm not aware of that.
You don't know that Silver Oak LandﬁManagement had
a percentage of interest? ‘
I do.
I. thought you testified to that in reéponse to
You do? ) g
I do.
And I'm asking what happened‘ththe money that was
due Silver Oak Land Management?
I have no idea.
You didn't receive any of it, did you?
I did not.

Do you know whether any of your other investors —--

s

I'm not aware of that.
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1 Q Do you think that is something that Mr. Silver may
2 know? \
3 A You'll have to ask him.
- \
4
P
5 ' MR. CRAPPS: He's being asked to assume something.
6 I object to that question.
7 THE COURT: Repeat.
g8 MR. CRAPPS: He's being asked to assume something
9 - that he doesn't know.
10
%l A I tﬁink I answered that. ;You'd have to ask him.
112 Q Do you know whether or not any money was disbursed
13 . to Silver Oak Land Management?'
14 A ‘Again, I don't know what you're talking about.
15 Q Well, I'm asking you this. ‘Have you and Mr. Silver
16 | Jand a number of your cohorts agreed that what
17 yéu‘ll do is keép“Mr. McIntyre's and Silver Oak
) 18 Land Management's money?
. 19 A No. )
20 Q  So yocu don't know anything about that? Is that
21 right?
22 A About what?
23 Q Keeping their money?
24 A Not sure. -
\ 25 Q What do ybu mean you're not sure? ’

/
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1

,

Well, if they're keeping it -- because I'm not
sure. Are they keeping their money?
Did anyone ask you if they should keep Silver Oak

Land Management's money?
! N

'

No.
Sc you never voted.on that?
I did not. ~

So if it's happenipg, you're not a participant?
If it's happening, I'm in favor of it.

Okay.' , .

How's that?

But you're not complicit in ip? Or are you?
Right now I am. I just said I was in favor of it,
so right now today I'm in favor of keeping his
money until/this»is resolved. How;s that?

Do you know how much ﬁoney it is?

I have no iéeal

In your capacity as director of business
developmeﬁt for Silver Oak Energy, did you make
presentations to various potential purchasers of

ﬁyel chips that you had access to timber at all of

~
the SOLT properties?

No. Run that by me again.

When you were serving in capacity of director of

business development for Silver Oak Energy, did you

-
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make presentations to potential purchasers of wood
chips that you had access to timber which could be

used for wood chips? ,

-

Yes.
In all six of the SOLT entities.

I remember that we went to a —- when we were in

AN

Poland we were in Warsaw and then we flew up to --

!

I forget the name of the town, but it could have

_been Gdansk. I think it was Gdansk. Whatever it

was. And we met with a guy from Staabos, myself,
McIntyre, Mone, and Jan Zeméski. And we talked
about tﬁat, about wood chips. But we were all
there, myself, Mone, Zemeski, McIntyre over one of
the worst lunches I ever had. It was awful.

Would it have been possible to sell the wood chips
during a period that you were developing a
miscanthus crop that could be ﬁsed for bio fuels?
Would it have been possible?

Yes, sir. N

I know that Jack and I talked about that all the
time. So the answer is yes;

Did you pursue the wood chip opportunity overseas
as opposed to the miscanthus opportunity?

With the‘SOLT properties?

With Silver Oak Energy or the SOLT properties?

- -~
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Yes.
And what became of that?
It went nowhere.

I believe you testified that you were given an

-

opportunity to participate in the second offering
with respect to SOLT I. 1Is that correct?
I didn't know it was a second offering at the time,
but, yes, ﬁr. McIntyre contacted me in March 2012
and said that SOLT I was about to be sold ;nd he
wanted me to be a part of it\because of all the
work I had done, so for 25 grand I could buy in£o /
it. And I said no.
And did you kmow where the SOLT I property was?
Oh, sure, I've been on it. It's right next to OC
Welch. )
That is between Hardeeville and Okatee?
Yeah. I th?nk that's, what, heading east on 278?
It is.
Yeah. '
And jﬁst to the east, but slightly to the north of
the New River Swamp, right?

T

I don't know that. I know it abuts the -- one time

-~
P

Jack took me out on it. And I know it goes around
OC Welch and it abuts -the Univefsity of South

Carolina in Beaufort. We went up to a fence, I

¢
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A 1 remember that. .
2 o} And in addition to the revenue growing trees and
a3 selling timbér, wasn't one of the objectives |
4 ultimately to sell this property for a considerable
5 p?ofit? Weren't the properties selected --
6 A Correct. You're right. Absolutely right.
7 Q And do you believe that this SOLT I property was in
8 an advantageous area to ultimately sell? ’
9 A I think it's on 278. I mean, everything else
10 " around it has been built. B s
ll/ Q Do you know whether or not the SO%T I property is
12 ~\currently listed for four—and*aJhalf million .
13 dollars? - N !
Iﬁ A I heard that the last time I was here.
15 Q But you don't know it? b
16 A Other than what I heard. ’
17 o) Why aid you‘decide not to participate in SOLT I?
18 A Because I was tapped city.
19 Q\ I believe that you indicated that your initial
20 participation wast in Silver Oak IV. Is that
21 correct?
22 A ' Correct:
23 Q And do you know how much money was raised, all
24 told, from equity participants to capitalize Silver
25 \ Oak 1IV?
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I thaink it sold for a million dollars. I think.
Would the number $1,193,423, would that be close to
what it is?
That's it. .

And do you know whether the property that was

purchased with that money cost on the face of the

—

deed $1,150,0007 .
I do not know. Wait a minute. I don't recall. I

want to be precise about this. I'm not sure.

I'm handing you what has been marked as

Respondents' Exhibit No. 10. I represent to you

that's the first page of the deéd in guestion.

Okayl ’

Does it recite.a consideration?

It does. One million -- yes,‘it does,-sir. Thank —
I

you, sir.

And do you know Qhat the closing costs were in

conjunction with that transaction?

No, sir.

Do yéu know what conventional closing costs would

Ee?dﬁOne percent, maybe?

In South Carolina?

Yes.

I know what they are in Massachusetts, but I don't

know what they are in South Carolina.
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1 Q Do yéu know whether $1,150,000 is approximately 87
2 percent of a $1,193,0007

3 A I do now.

4 Q And dé you know what the value of SOLT IV property
5 is right now?

6 A Minus the three acres he deeded out? I'm not sure.
7 °Q Okay. Do you know wheéﬂer it's on the market?

8 A I'm not sure. Well, thatﬁs the lot up in North .

9 Carolina, right? I'm not suré.
10 Q Do you know whether your investment is a good one
11 in. SOLT IV? |

12 A At this point, no.

13 Q You don't? ' '

14 A TIdon't. I don't have much faith in much anymore.
15 Q Céuld you determine oOr reassure yourself by getting\'
16 _ a market valuation which would show that SOLT IV is
17 well above the $1,150,000?

18 A Absolutely I could. . ’

19 ) Do you know what is the attribute of the SOLT IV

20 property that makes it attractive for ultimate

21 " sale?

22 A I think it's near Moorehead City and it's Nixons

23 Beach. And supposedly there's a town up there,

24 Eden;on that's.supposedly spectacular. Voted the
25 best town around.l The Nixons Beach property,
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1. clearly my récollection,. that was what Jack told me
2 about because that's the first one I was in, right?
3 And that was one that was attractive for potential
\ 4 res -- We get all our money back, so we get all our R
5 money back by the tree cﬁéting and then this
6 property is in a great residential area andlwe sell
7 " 1t for residential developﬁent and we all make a
8 gazillion dollars, or thereabouts. Does that
9 answer your question?
10 Q Yes. And, as far as you know, the dltimate
11 desideratum, which is subdivided, sell it, you ail
12 make a zillion dollars -- -
, 13 A Correct.
14 Q -- could still be accomplished, could it not?
15 A Pfaise God.
v 16 Q I believe yéu indicated in response to Mr. Crapps'
17 gquestion you had a conversation with Jim Paris B
/ 18 about the Silver Oak IV opportunity. But didn't
19 you say that you couldn't remember what you /
P .
20 discussed with Mr. Paris? .
21 A I didn't have a conversation with Jim Paris about
‘ 22 Silver Oak IV, sir. That's not what I said. T
23 said I had a conversation with Jim Paris about tree
24 'farming and Jack McIntyre in the Silver Oak
25 property that he was a part of. Silver 0Oak IV was ~
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1 marketed to me by Mr. McIntyre.
2 Q, Yes, i\heard you say that. But I thought first you
3 said that you had conversation.with Mr. Paris, but
4 you didn't ?ecall what you and he discussed. \
5 A . About the tree farming?
6 Q About Silver Oak IV specifically.
7 b-\ If I said that, then)I was mistaken.
8 Q And do you know thé twelve percent that you
9 - testified to, do you know where that figure

10 originated?

11 A( Yeah, Mr. McIntyre told me that.

12 Q ‘ Do you know whether it's a state disseminated
13 figure or not?

14 A A what?

15 Q A figurendiSseminated by the State of South

16 Carolina? \

17 A I'm not aware of that, sir. h

18 Q \ If it were, would you believe it as an average rate

19 ,of return? "
. 20 A ' I'm now a South Carolina resident. I believe

21 anything this state says.

22 o) That's certainly a noble position on your part.

23 A Thank you, sir.

24 Q Coulg it Be eleven percent instead of twelve?

25 A Could be. S
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1 Q And if it were a state endorsed figure that is put )
2 out by the a state department as a statistical and
3 historical average, you would assume that it is
4 probabl;.reliable? Is that correct?
5 A I would. -
6 Q And I believe you testified that you did not get
7 any of thé promotional materials that went along ’
) 8 with Silver Oak IV? Isn't that right?
9 A Correct.
N g ' 10 .0 So if there was a provision in the promotional
11 materials that said that a certain department of
12 ' the State of South Carolina says this is the
~13 average rate of return over tén yegfs.for a tree
14 farm,\you wouldn't know that because you didn't get
15 the métefials. Is that right? |

16 A That information I got from Mr. McIntyre. So the

17 answer is yeé, I wouldn't know that because I -
- 18 didn't get the materials. K
19 Q And, incredibly, we have yet another person who put )
20 up money evideﬁtly without seeing the operating
21 agreement in advance.1 Isn't that right?

22 A What do you mean incredibly?

23 Q Everybody who invested in this said they never saw

24 the operating agreements until well after the fact.
25 I believe your testimony was you've never seen one

N,
\
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at all. Isn't that right?
Well, the incredible part, I take issue with. But
the answer is yes. ) ‘
well, éou're a lawyer, aren't you?
I am.
And where did you get your degree?
In Boston.
What law school?
The Whelan School of Law Boston.
‘Kind of a maxim isn't it, that you oﬁght to read
contracts if you're going to be bound b; them?
Not when you trust, somebody. \
So that you never read any of the operating
agreements?
No, this reminds me of my mother saying to me that
ﬁy eyes were bigger than my belly. And this is a
prime example of my eyes being bigger than my
belly.
Is that your testimoﬁi --

/
My testimony is I know exactly what you're asking.
Yes, I was stupid. I should have asked for the
ope;ating ag:eement, and I didn't bécause I trusted
him. |
So YOu -=
That's my testimony.
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And are you complaining that Silver Oak Land
-

s

Management was the actual manager of Silver Oak IV

as opposed to Mr, McIntyre individually?
The first time I heard -- That's a good question.
Are -you complaining?

Yes. But I have to qualify that answer.

Go ahead.

Silver Oak Land Management, I Qasn‘t aware of
Silver Oak Land Management until 2010, 2011,
sémething like that. When we had our first meeting
we were at -- Jack had this pavilion on his

~

property at the Paddocks. We had our first meé%ing

—~
when he handed out the operating agreements for the

energy company, and he gave us a sheet‘about who {
had what. And at the top it said Silver Oak Land
Managemeht. That;s\the first time I ever became
aware of it.. I didn't know that Silver Oak Land
Management had an§ management -- whgt;s the word?

I didn't know that Silver Oak Land Management was
in charge of IV or/VII.

But 1f you had followed through and made a point of
finding out:what the LLC operating agreement said,
you would have known becausg/it's in that

agreement, isn't it?

.Correct.

\
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1 And you h;ve seen the agreements now, haven't you?
2 A No, I'm going by what I've been told.
3 So you've never read any of the operating -
4 agreements?
5 A No, I read the energy one, but I've never seen IV
6 and I've never seen VII.‘ The last time we were
7 here, I think you brought it out about my, ability
8 or inabilitf-to read. And I agreed with you
S because I had nothing to read.
10 Q I see. And did you ever inquire? : )
11 a About an operating agreement?
12 Q Yes, sir..
13 A Of Mr. McIntyre? No, s;r.
14 Q Didlyou ever inquire among your colleagues as to )
15 whether they had one?
16 A No, sir.
17 Q Because’ their t;stimony has been that they got one,
18 . they just didn't get one until after the fact.
19 y -\ "I never asked them.
20 So it wasn't important to you? Is that right?
21 A In retrospect it should have been, but the answer
22 is, no, it wasn't.
23 N
24 MR. CRAPPS: Parkin, these questions are irrelevant.
25 Mr. Finn has no need to requést anything.
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N MR. MATHISON: May it please the court, if we're

going to talk about misrepresentation, Mr.

Finn has a duty to acquit himself the wéy a
\reasonable person would‘under the’
'circumstances. And gross negligence in the

face of a misrepresentation claim is a very

good defense.

THE COURT: I'm going to overrule the objection.

During your peregrinations with Mr. --
What's that mean?
Travels.

Thank you.

~

-- with Mr. McIntyre and Mr. Mone, did you never

\

discuss the finances for the various Silver Oak
entities?

I know in London we had a discussion with him. We

were at a bar/restaurant. I think that might have
been the first or second night we were there. And
Jack told us about a fellow by the name of I think
it's either Phil Carr or Paul Carr or something

Carr that he knew from Florida who let's why don't

we do this, why don't we bring all the entities ‘
i

together and do a IPO. So the answer is yes.

Did you routinely receive Kls on each one of these

!

N ’
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entities from Carey & Company, the CPA firm?

I did. A
y i

Would it have been possible for you to contact
Carey & Company and ask to see the books and
records of the entities?

I don't know. I never asked them.v Would it b%
éoésible for me' to contact them? Sure.

And do you know whether the books and records were

open and available to an&body who had an interest

N
e

in the entities?

I'm not aware of that.

1

Would it be your testimony that you weren't

sufficiently interested to actually do thaf,‘ask\

the CPAs for information?
v

-

I'm a mediator. Accountants do what accountants

do. Mediatprs do what mediators do.

{ |

MR. MATHISON: May I have just a moment?

14

THE COURT: Sure. Take all the time you need.

-

Do you have any information yourself as to how the
plants are propagated, miscanthus plants?

Yeah, they -— you take the rhizome, you' put it in.
It has one growing year. Then you pull it up and

then you cut it up. You can take one rhizome, and

R,
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after one growing season you can make one rhizome

into 50.
Who cuts the rhizomes?

Well, I know that -

I know that Jim Paris.did it.

I know Dave Short =-- I think Dave

-~

his son did it.
Short did it. I never did it. It's done by hand,
but now I think there's a machine that does it.

But at least, in this instance, Mr. Paris and his

son were principal among those who were actually
cutting the rhizomes? )

I know they did it one time.

Once they're cut how are they then transferred to

“the place where they'fe going to be grown?

.~

I don't know.
You've never seen them planted?

I have. I have seen them planted. I went to a

farm owned by Phil Jennings up in Silverton,

Georgia. That was in September 2010. It could

have been 2011. Mr. Jennings was a competitor.

And I contacted him abqutfseeing his operation.

And I went up there and I saw it planted up there.

Yes, sir. He's known.as the -- he's not the Sod

King, he's the -- he's got some other name.

~

The Sod King is in Orangeburg?

Ve
Yeah, this guy is in Silverton. He's known as the
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something king. -
The Sod/ﬁather?
The Sod Father, that's it.
;-
MR. MATHISON: I need a moment with my clients. I
think I can wrap this up.

(Off the Record)

Actually, when we went out to Lake Wateree we also
went over to Rotemoor's Farm. And I remember
coming down 77. It was on e%ther side of 77 or 16
in Orangeburg. But I did actually go to Rotemoor's
Farm.

All right. A couple of guestions again about the
wood chips.

Sure.

Didn't you, in fact, engage in a pﬁrchase of wood
chips aftgr there was:a failure of the orange crop
in Florida?

Pﬁrchase wood chips? No. We ground up wood chips
and sent them to Poland.

Right. Acquired, not purchased.

Right.

Did you acquire some wood chips?
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1 A We did.
2 Q And weren't the wood chips from areas in which
3 quarantined trees had been drawing and had died?
4 A Quarantined because of a canker.
5 Q And y'all acquired those and grgund them up? 1Is
6 that right?
7 A We hired -- Brian Mone and I paid for -- I forget
8 where the guy was out of. He could have been out
9 - of Pensacola, but he was out of the panhandle. He
10 ' went down to an orange grove and ground them up.
11 And we put them in ? container. We shipped them to
12 -- we had them trucked do;n to -- it could have
13 been Canaveral, and theq\it waé shipped éo Poland.
14 Q And what happened is, that once it got to Poland
15 they discovereé that they had actually ground up a
16 _ sprinkler system that had been sbrinkling’water on
17 ‘ the trees. 1Isn't that correct? -

~

18 A No.

18 Q The chips, were they contaminated? .

20 A There was some black pipe in it from the old

21 7 irrigation system. Some black pipe, not much.

22 0 and was the sﬂipment rejected for that reason?

23 A No.

24 A o) Why did not you pursue further wood chip shipments?
25 A Well, after we sent the/wood chips over and it
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needed to have a certain calorific value. It was
sent over for testing, and it came back with a
proper calorific value. And then it came down to
negoéiating a contract with a fellow by the name. --
I forget his l;st name. His first name %s Kevin
and somebody by the nameJof Amy that I met in
August 2012. I drove down to Florida and I met
with them. And we made a deal with him because he

-

had -- he took us out into a whole bunch of fields

that had canker sores and that had been
contaminated. And our problem was,that this fellow
from Poland, Dr. T, wanted us to send it to\Poland
and pay for the shipping. And we realized that we
couldn't finance that. We couldn't finance the
shipping. So I gave him a price FOB. and hg said
(gesture). That's the last time he spoke to me.
But that entire operation is something that you
were in charge of, not Mr. McIntyre? / {

I specifical}y_took charge of ‘it, correct.

An& Mr. MciIntyre, in fact{ recommended that a
sample be sent to Minneapclis for testing before it
went overseas?

No, he didn't.

But if he had, that might have saved the problem of

contamination of the --

N
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-1 A Thefe wasn't any contamination. I don't know what
2 ) you're talking about.
‘ 3 0 Well,--
4 A This was a sample. This wasn't anything other than
5 a sample.
6 Q What is done with the wood chips once they're used?
7 How are they utilized? ’
‘8 A You put them in an oven and they burn.
S Q And if black plastic is mixed in with the wood
- 10 chips, what happens in the oven?
/ 11 A - I have no idea.
12 Q But that's all you? . That was done in youp‘capacity
13 - as director of business development. Isythat
14 right?
A ) 15 A That was after Mr. Mclntyre had been removed as the
16 managing partner.
17 0 This was all done last fall?
18 A The part abouF Dr. T and trying to negotiate a ~
. 19 contract was after Mr. McIntyre was a managing
20 partner. The beginning, he was tﬁé managing
21 . partner, 5ut at the end he wasn't.
22 Q But at no point was he involved in this enterprise
‘ P 23 that you've- just described?
)24 A qurect. Well, it was the telephone call, the
25 "conference call with him, Jan Zemeski and Brian
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Mone was specifically about that when he went
bananas about this contamination which had nothing
to do with anything.

So he was not enthusiastic about this?

Absolutely not.

Would it be safe to say that he was opposed to it?
Absolutely.

But you did it anyway?

Of course.

Are you still the director of business development
for Silver Oak Energy?
No.

Have/you resigned?

No.

A\

So Mr. Short is the orly person making decisions

‘for Silver Oak Energy now?

With our input.

Are you capable of finding someone who can value
the miscanthus that's still in the greenhouse?

I probably,could. His name is Jeff Klingenberg. I
mentioned his name before. Y

And I was going to get back to that. TIf Mr.
Klingenberg is, in f@ct; an emplgy;é of Mendel's?
Isn't that right?

It's my understanding he'g with --
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, .

MR. CRAPPS: I don't understand the relgvance of

thiQ. A ~

It's my understanding he's with Reprieve now.
{
THE COURT: I'll overrule it and let him continue

his testimony.

It's my undg;standing he's with Reprieve now.

But he was with Mendel, isn't that right?
%bsolutely.

And he's the person that you contacted to assure
yourself that there had been no transaction in 2012
involving the sale of miscanthus? Is that correct?
Correct.

Do you know whether Mr. McIntyre, as a.matter of

course, dealt with that gentleman or instead dealt

with the CEO, Mr. Don Panter?

-~

You want hearsay or not?

Do i Qént it?

Yeah.

Do you know is what I asked you.
Run that question by me again.

Do you know whether Mr. McIntyre routinely dealt .,
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with the CEO of Méndel, a gentleman by the name of
¢

Mr. Don Panter?
I\don't know.
Do you know who Mr. Don Panter is?

No. ‘

Do you know whether a Dr. Ivanic is.also an
employee of Mendel?

How do you gpell it?

I-v-a-n-i-c. . 4

That's Rasto. .

Okay. And do you ﬁnow‘whether Mr. McIntyre dealt

with Rasto?

Absoiutely.

¢
N

Why did you not attempt to corroborate whether
/ B 1 s
there was a transaction with either Mr. Panter or

with Rasto?
\

I did., Mr. Ivanic, Dr. Ivanic is no longer

. employed with them. I tried to get a hold of him

first. I sent him an email and I called ‘him on his
phone. I think he's in San Francisco. He wasn't
with them anymore. “And that's how I got directed
to Mr. Klingenberg.

What did Mr. Klingenberg do for Mendel?

\

MR. CRAPPS: Your Honor, I have to object to the

Thempson Court Reporting, Inc
www.thompsonreporting com

ROA_0423




382

Transcript of Proceeding - 10/1/12013
inre. John M Mcintyre and Silver Oak Land Management, LLC

] | 264
1 relevance of any of this. I méan, we  are here \
2 ) ~ on the allegations laid out in the C&D, and we
3 have ventured way beyond that. And there is a
4~ + current civil suit going on that is related to
5 the same activities, much of it focused on the
6 activities after Mr. Mélntyre left as the
1 . manager. And seems to be what's happéning
8 here is Mr. Mathison is trying to receive
9 . testimony related to that case as opposed to
10 anything related.to anything within the scpée
11 of this case. \
i2 THE COURT: Well, I'm goiﬂg to ovq;rule your
13 relevance objection. I note what you're
14 saying. I'm going to allow him to §roceed.
15 B
16 A %hat was the question?
17 Q Did you receive an email from Jack\McIntyre én or
18 about ‘August 30, 20127
19. A I don't remember séeihg this. But is addressed to
20 me, but I don't remember seeing it.
21 Q And isn't it true that Mr. McIntyre had offered to
22 arbitrate the subject of this dispute?
23 A He did. ’
24 Q And isn't it true that y'all had no gart of that?
25 . Y'all didn't want to arbitrate?
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Absolutely.

And didn't you respond back setting forth your
understanding of how’you believe Mr. McIntyre had.
deceived you? Isn't that what your éﬁé}l in
response to Mr. MclIntyre's --

This one?

Yes. Yes, sir.

The one at the top? - The one I wrote?

Yes, éir.

That he had deceived me?

Yes. Is that your rendition of why you felt he

. deceived you?

The best of my recollection, it is.

Is there anything in there that you would change
now having reflected on it?

This was written at the time, so this was
contemporaneous.

Contemporaneous with what?

With what -~ my memory was probably better then
than i} is now. Does that make sense?

Yes. So you are.adopting, continue to hold these
viewé? \Is that right?

Absolutely.

MR. MATHISON: I ask that be marked.

4
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MR. CRAPPS: The whole thing be introduced or the

one that --

\MRf MATHISON: Both.

MR. CRAPPS: For the truth of Jack's email or for
the —~- for his notice and knowledge of?

MR. MATHISON: His notice and knowledge, for his

- rendition of events.
MR. CRAPPS: No objection.
THE COURT: It's admitted as Respondents' Exhibit

No. 13.

(Whereupon, Respondents' Exhibit No. 13
was marked and received into evidence.)

4

Q Mr. Finn, were you aware that Mr. Silver was
threatening Jack McIntyre with, among other things,
¢ criminal prosecution if he didn't terminate his

position as managing member of each of these

entities?

MR. CRAPPS: We renew our objection.
THE COURT: I sustain this objection. I think we
are getting past.

MR. CRAPPS: Thank you.
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Did you threaten Mr. McIntyre with criminal

S

prosecution?

MR. CRAPPS: That's still beyond the scope of Mr.
McIntyre's management of thi§ company and
offer of securities.

THE COURT: I sustain that objecfion. 4

MR. MATHISON: May it please the court, we are in
proceedings that are inflected with éhe
potential for criminal prosecution. The
person making the objection has written a
letter to the criminal division of the
Attorney General's office referring this for
criminal investigation. And for him to sit
here and object to it is, frankly,
disconcerting.

MR. CRAPPS: We are trying the matter preéented in
tﬂé C&D and Mr. Mathison's answer. I find“it
completely irrelevant and way beyond the scope
of this proceeding.

fHE COURT: I sustain those objections. We need to

¢ stick with this matter.
¢

Who contacted the Attorney General's office and got

them involved in this dispute?
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1 A Me. )
2 Q And who did you contact, the first person? )
3 A Don't rgmember.
4 Q Who was-the second person?
5 A Sandra Matthews. )
6 Q You don't remember who the first person was? .,
7 A It could have been her. I'm not sure. I don't
8 remember .

9 Q Well, ‘did you do it by email or by telephone call?

10 A Don't remember. I thought it was ‘telephone. I

11 thought it was telephone. '

12 0 Did you speak to someone higher than Ms. Matthews
13 or lower than Ms. Matthews in the hierarchy of the
14 . attorney generél's office?

15 a Don't remember.

16 é You don't remember who you talked to?

17 A No, sir.

18 Q Did you do this before or after Mr. Silver

19 threatened Mr.' McIntyre with criminal prosecution
20 I if he didﬁ't do what he wanted.

21 N
22 THE COURT: I sustain.

23 MR. CRAPPS: Thank you.

24 '

25 Q Which?
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MR. CRAPPS: Excuse me, I object.

MR. MATHISON: That's fine, but I'm going to ask the
questions and if he wants té object to theﬁ,
that's fine.

MR. CRAPPS: Well, I object to it.

THE COURT: I sustained the objections.

Mr. McIntyre did, in fact, resign, did he not, on

°

September 25th, or do you know?
That's)my recollecticen.

Did you contact the Attorney General's office
before or after Mr. McIﬁtyre resigned?

Don't remember.

I'll hand _you this email. And I'm asking you -- .
MR. CRAPPé: Mr. Mathison, may I‘see that?

MR. MATHISON: Sure. ‘

MR: CRAPPS: No objection.

MS. MEYERS: If the witness can identify‘it.

I'l1l hand you this document and ask if you can
identify it, specifically the section in red and
it's got a little parentheses out in the margin.

Yeah, I wrote that.

/
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1 0 And that was written to the investors?
2 A It was. - o (
3 lQ And when was it written?
4 A From this it looks like it's October 19, Friday,
5 2012, 3:52 p.m. -

6 (0 And had you contacted them on or about that day or

‘ 7 was ‘it before that? -
8 A It would be before that. N
) 9 Q When? ’
10 A Don't know.
11 Q And you don't know who you talked to? \ /
) 12 A I don't, other»tha\n S\andra Matthews, no. ) ’
13 Q Did you discuss contacting the attorney general's
14 office with-anybody before you df& it?

/

15 A No.
16 Q You did it on your own?

17 A I did.

18 '
19 MR. MATHISON: I move the introduction of this
20 document as Respondents' Exhibit No. 14.
21 MR' CRAPPS: The whole page or just the email théﬁ
' 22 S Mr. Finn identified.
| ; \ 23 MR. MATHISON: The whole page.
i 24 MR. CRAPPS: May I see it again? We have no |

25 | objection to the admission of Mr. Finn's

¢
{
3
l
¢
)
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email, but there's an additional email in here
that hasn't Been identified or authenticated
in any way. So we would ?bject to the bottom

half of that page. o

Is the email below, the one that has the
‘parentheses, your email addressed to Mr. Finn?
\I'm sorry.
Addressed by Mr. Finn to Mr. Silver?
You're going to have to rumn that by me again} sir.
Is the email at the,bottom your email addressed to
Mr. Silver?

~N
The one that says Hello Rich? ;
Yes.
It‘appears to be.
You can identify that as your work? Is that right?
As my what? | .
Something that you prepared.
Hello Rich?
Yes.
No. That's from Murray Reed.\\That's not from me.

That's not from you? \

No.

MR. MATHISON: It's being offered for this portion
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right here.
MR. CRAPPS: Can the admitted portion be redacted?
MR. MATHISON: It is.
MR. CRAPPS: By folding it?
MR. MATHISON: Yes, I'm not offering the rest.
THE COURT: I'll accept it as redactéd as .we've
discussed. gnd how would we -- would we like

to actually redact it and substitute an

exhibit?,

. MR. CRAPPS: That will be fine.

THE COURT: If we could do that.

(Whereupon, Respondents' Exhibit No. 14
~ was marked and received into evidence.)

-

Didn't you think it might have been a good idea for

N
you to read the operating agreements before you

reported somebody to the attorney general's office?

\
~Excuse me? L

Didn't you think it would be a good idea to read
the operating,agreements?\ & ‘

I read one of them. )

Forgiveﬂme, but not 30 minutes ago you said/you

read none of them. Which is it?

No, I said I never saw IV and I never saw VII. I
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e
did get an operating agreement for the Silver Oak

Al N
- Energy. —~

Okay.

You want to read it back, that's what I said.

All right.

And the answer is, &eah, it would be a good idea,
and tha£'s what I did. .

Did you read provisions that had to do with the
authority and duties of the mgnaging member?

I did. N |
So ?ou read what is paragfaph six of that
agreement? Is that right?

Probably did. -
Did you send it,tb the .attorney general's office?

I didn't. |

What do you consider to be a perscnal expense as
opposed to an ordinary and necessary business
expense?

Jewelry,/college applications, Best Buy, Sea Turtle
Cinema. Other than when he went to Chicago
supposedly on business for our company or if he
were meeting with the folks in\Tifton, which is
Mendel. Jewelry? Please. That's ridiculous.

If when you were here visiting with Mr. Crapps, Mr.

/
Crapps took you out for lunch, it would be ordinary
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1 and necessary for him to deduct .the cost of your
2 | lunch, wouldn't it?
3 o ¢
4 MR. CRAPPS: I object to that. He's asking —--
5 THE COURT: Sustained. ‘
6
T A That wgula be up to him. I don't know.
8 Q You don't know? ‘
- . \ \
\ - /
10 ' MR.. CRAPPS: You don't have to answer the question.
11 !
. o o
12 A No, you'd have to ask him.
13 o) Wéll, he asked you a questién about personal
14 expenses. Is that what you meant when you said
15 personal expense;?
h ~
16 A Yes. ;
17 Q Sea TPrtle Cinega? \
18 A Yes.
19 Q Okay . CIf you took a customer to Sea Turtle Cinemé\ .
20 as a measure of goodwill -- ) B )
| 21 - A It better be a movie about biomass.
‘ 22 Q ‘Okay. Sor you wouldn't COnsider.thgt deductibie, ’
23 either? N .
\ 24 A Unless it's a movie about bi;mass, no.
25 Q So, if\I understand correctly, the investment yéu
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1 could have made in SOLT I is probably a good one-

2 and you're not going to profit froﬁ that. The

3 investment you did make in SOLT IV, virtually all

4 of the money, 97 percent of it that was raised from
5 the investors went into the acquisition of the

6 land. And, as far as you know, your situated well
7 in that one to make a profit, or at least not’ lose
8 money.

9

N
10 ‘ MR. CRAPPS: Is there a guestion?
, 11 A THE COURT: Yes, please ask a question.

12
13 Q Isn't that true? |

14 A ‘ What?
15 0 SOLT IV, you feel that investmenﬁ is reasonably
16 | safe and secure at this point? \ ) )

17 A That's your words, not mine.

18 Q How do you feel about it?
19 A. I told you. I have no faith in anything anymore as
20 , ) a result of this. I said that, didn't I?
21 Q In Silver Oak Energy, your investment in that was
22 in f;ct, was it not, to some extent influenced‘by
23 your Own manégement of the company?
24 a Excuse me?
25 Q Your investment in Silver Oak Energy was influenced
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by your own management of the company?
No. Wrong.

It wasn't? ) ’

No .- —

Okay.

MR. MATHISON: Thank you.

THE COURT: Before we continue I'd like at this
time, unlike y§sterday, I'd iike to limit it
to one re-direct and one re-cross. And please\
stay within the scope of each others

examination.

RE-DIRECT EXAMINATION

BY MR. CRAPPS:

Q

Mr. Finn, how was Silver QOak Energy—eventﬁally
going to create a profit and a return on your
‘investment?

With an off-take agreement.

What does that involve?

It involves negotiating a contract with a company
that would buy our biomass.

What was y'all's biomass?

Pardon me? Miscanthus. . -
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You testified in answer to a question of Mr.
Mathison's that you didn't know ‘the types of
rhizomes on the property.

I did not.

And so you were dependent on --

Well, no, there were -- he mentioned Silver Oak

Select and I know that I had heard that word

before. And then he asked me where did it come
from; and I said I thought it was Illinois or
Mich;gan, is what I think I said.\

And so you were dependent on Mr. McIntyre to
cultivate the rhizomes and the miscanéhus?
Absolutely.

And Silver Oak Energy was to create a profit by
selling ﬁiscanthus? (
Correct.

MR. CRAPPS: No further que’stions.

MR. MATHISON: I don't have any further guestions.

THE COURT: Now, did I understand you have to travel -

today?

MR. FINN: Yes, sir. I have to go back to Boston,

-

sir. Thank you.

~THE COURT: Is any objection to releasing him?

MR. MATHISON: No. j
\
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MR. CRAPPS: No objection.

THE COURT: Thank you for coming and you are free to
go.

MR. MATHISON: May it please the court,\ I need a
break. Mr. Finn asked to talk to me. Before
he leaves I'll talk to him. )

THE CQURT: Okay. And I'd also like to put-on the
record I think that Mr. Paris, if you would

introduce yourself to the room and the court

reporter for the record since you weren't here

—_—

-

MR. PARIS: My name is Jim Paris. I live in Hilton

Head, South Carclina.
(Off the Record)

THE COURT: I guess where we're left now is for Mr.
Mathison's cross of Mr. Silver. ‘

MR. CRAPPS: Mr. Hunter, if there's no objecti?n, if
i can reopen the direct exam of Mr. Silver for .
the limited purpose of introducing an exhibit,
which was an oversight yesterday.

THE COURT: Do you have any objection, Mr. Mathison?

Do you want to review the exhibit?

MR. MATHISON: I don't know what the exhibit is.

-
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This is the first I've heard of it. )
MR. CRAPPS: .It's additi;nal bank record.
MR. MATHISON: Yogr Honor, these all appear to be
records‘pertaining to Silver Oak Land Trust
VII. And as Your Honor can see, every page is

full of scribbling, interlineations and all
kinds of different marks. —Based on what
happened yesterday, my‘assumppion is Mr.
Crapps is going to put these in in bulk. \He's
going to hand them up and say here they are.
And then he's going to have Mr. Silver state
fifteen conclusions as fast as he can out of

A
the book and then he's going to rest without

actually finding where those conclusions might

’

be of record in these documents. And while I
don't object to his reopening, because I think
you've got the right to let him do that and
put it in. I do objgct to the documents if
they're coming in the way those came in.

THE COURT: Then we'%l allow you to put Mr. Silver
up for the purpose of introducing this
éxhibit, and then you can state your
objection.

MR. CRAPPS: Thank you.

MR. MATHISON: May it please the court, Mr. Silver
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has now come up with another group of
documents from which he intends to read.
“MR. SILVER: It's a blank pad of paper. You're

welcome to examine 1it.

FURTHER DIRECT EXAMINATION

BY MR. CRAPPS:

Mr. Silver, did you obtain bank records fqr Silver
Oak Land Trust VII?
I did.

.t < ] J
Did you send those to the Office of the Attorney
General?
I believe I did.
Can you iden£ify those documents?
They ére copies of the Bank Meridian bank
statements for Silver Oak Land Trust VII.
And if you\turn through some of those pages you
will see some writing on them, some handwriting.
Can you identify that Qriting?
That is my writing, other than the checkmarks which

I believe were Mr. McIntyre's checking off each

time he made an entry into the Quicken records.

But you identify those documents as what?

The handwriting is my handwriting on the copies of
~ e
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the bank statements that I had obtained from Mr..

~

McIntyre.

MR. CRAPPS: I think we'll admit these into
evidence.

THE COURT: Mr. Mathison?

MR. MATHISON: I cobject for the reasons that I
stated previously. There are multiple
interlineations on them other than checkmarks.
There are conclusions, names, various v
statements of- implications, all of which could
conceivably be argued mean something. Just
putting them in in bulk, if as I surmise is
going to happen, he doesn't ever refer to, but
simply testifies in a conclusory fashion, is a
complete waste of time, at least in so far as
my cross-examination is concerned.

THE COURT: Well, I'll admit them the same way I did
yesterday, understanding éhe handwritten notes’

~ are on there, but admit them as the bank

records. And it will be State's Exhibit No.

24,

(Whereupon, State's Exhibit No. 24 was

marked and received into evidence.)
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MR. CRAPPS: That's all we have. Thank you. ~
THE COURT: Are you ready to proceed with your
N
cross?

MR.‘MATHISON: I am.

THE COURT: Before you start, just for time, it's 25
to twelve. -Do you want to proceed to like
12:30 and then break or how? ’

MR. MATHISON: I've got some preliminary materials
that I want to get out of the way, and thén
I've got some questions. * It appears they're
going to object that I want to put on ghe
record, and I think by that time it would be a
good time to break.

THE COURT: Okay. Just let me know.when it's -a good

time for you.

CROSS EXAMINATION

BY MR. MATHISON:

Q Yesterday I voir dired you when you were qualified
as an .expert by the hearing officer with respect to
Silver Oak Energy. Do you recall?

A Yes..

And you did not know what section of the Internal
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1 Revenue Code dealt with ordinary and necessary

2 business expensés.l / .
'3 . a I do not practice tax accounting. I'm not a tax

U4 accountant. N
5 Q I understand. But there is such a thing, and what
. 6 is considered deductible is, in fact, what is

7 typically deducted and treated as‘ordinary and

8 necessary business expenses. Isn't that right?

9 A . I don't know anything about the tax law.
10 Q Well, did you testify yesterday repeatedly that
11 '\‘ certain items you had idehtified were "ﬁersonal“
12 ' expenses"? ~
13 A (1 aid. \
14 Q And my gquestion to you is what is the definition
lé that you applied to detgrmine whether something 1s
16 ‘a personal expense? )
17 A Something that was totally unrelated to the nature
18 of the business.
19 Q Okay. Then let me ask you this. You would concede
20 ' that an airline trip taken in furtherance of
21 ?usiness's objecéives would be considered\ordinary
22 ~and necessary?
23‘ A Not necessarily. Depending on the capacity in
24 which the ﬁerson who purchased that airline ticket
25 : was operating. K

/
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Okay. Well, why don't you just fine tune that for

me and explain that to me because we're parsing

things, and I don't fully understand. You explain

how an employee traveling on business for his

employer would not be entitled to treat that as a

-

business expense. I1'd like to hear you explain it.

Well, first of all, the items that I referred to as

personal expenses were not in that category

yesterday. I referred only to expenses that appear

to be totally unrelated to the nature of the

business. I said that I was not including in those

N
examples restaurants and expenses like that at this

time.

Forgive me, sir, but Mr. Crapps asked you on three

different occasion§ about three different limited
liability companiés how much were restaurant
expenses, and you proceeded to put those in there
with the same stain on them as perscnal ‘expenses.
You identified them by number! didn't you?

No. I think/he asked me if I was aware if

restaurant expenses were going to be made out of

the money I invested, what I have invested. And I

.

believe I said no. I think in one example I.gave
an example of -- in one of the LLCs, I gave an

amount that I believe had been spent on
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(1 restaurants.

2 Q And is it your understanding that any restaurant

3 expense 1is not ordinary and necessary?

. 4 A I've -hever stated that. There may be some

S occasions when some restaurant expenses are’

6 ordinary and necessary as long as they're

7 Q Hgve you ever held a sales job?

8 A I was trying to --

g N

10 MR. MATHISON: Excuse me --
11 MS. GRAY: Let him . finish his answer. You're

12 , interrupting him.

13 MR. MATHISON: Good Lord. How many diffeéent

¢ -

14 lawyers are actually here on this gentleman's
15 behalf? 7/ )

16 . THE COURT: We do need to proceed with Mr. Crapps.
17 MR. CRAPPS: I'll just state that we would like for
18 Mr. Silver be able to answer the questions

19 that Mr. Mathison is asking him.

20 THE COURT: Right. And you need to give him time to
21 respond.

22 ‘

23 A go can &qu restate the previous answer that I --
24 Q Have you ever held a sales job?

25 A  No. (
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1 Q Have you ever worked in a compaﬁy that sells

2 énything?

3 A Yes. !

4 Q Do salesmen routinely write off meals that they

5 have with customers?

6. A Fes. I would assume so.

7 Q Aren;t’ihey ordinary and necessary?

8 A In that cqpteif they would be probably.

S ,Q Do suppliers frequently write off meals that they
10 have with customers? / \
11 A I would'have no knowlédge of that myself.
12 Q Well, rare you applying the no knowledge standard to
13 the what you testified was your forensic audit?
14 A" I'm not following the question. My forensic audit
15 was an examination of books and records comparing
16 entries and accounting records with the saﬁe data
17 that. came from bank statements aAd tax returns.
18 Q Well, let me put it this way. 1Isn't it true that
19 in order to know what would be an ordinary and
20 necessary business expense, you'd have to know a
21 © little something about the business?
22 A Not always, but probably more often than not.
23 Q Do you know who planfed the crop of miscanthus at
24 the farm in Clio?
25 A I haye no idea.” I assume Jack aid or used help to

.
\
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1 plant it. I have no idea. .
2 Q Do you know whether or not hotel and motel expenses
3 were incurred when the farmed was planted?
i
4 A I see a lot of hotel and motel expenses in the
S records. I don't know wﬂgflthey were connected
6 with. ’
- .
7 Q Do you know whether meals were eaten while the
' \
8 plantinj was taking place?
S A I know theré are hunareds and hundreds and hundreds
10 ‘ of debit card transactions ;; ré§taurants. I‘don't
11 ‘ know what they were connected with.
12 é Do you know how many of them were in thelClio area
13 ’of S;uth Carolina? ‘/”
14 A No, I don't even know where Clio is exactly. I
15 know it's maybe an hour from here somewhere. I
\ 16 don't know -- .
17 Q Have you ever be?n to Clio? .
18 A No, I have not.
s 19 Q Have yoﬁ ever seennthe farm?
/ 20 a I've seen .pictures of.the farm. I've never seen
21 the farm.
22 Q How many acres are on the farm? }
23 A I believe 66.
24 0 Who tills it? ‘\
‘25 A Who tills it? I have ho idea.
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How many plants per acré?

I have no idea.

How are the plants planted?
I have no idea.

Is there irrigation at the farm?

-I have no idea. I assume so.

Who built 1t?
Who built what?
The irrigation system. ‘

I'm not familiar with the irrigation system. I

- certainly have no idea who built it. I do see some

)

expenses in the books for irrigation related

expenses.
™ N

Have you ever been to Orangeburg?

-

I don't know where that is. I might have driven
through it. /

Do you know whether Silver Oak Energy has
miscanthus plants growiné\in Oraﬁgeburg?

I'm not aware of that. I don't know one way or the
othér. ‘

Do you know who tends the ﬁlants, if there are
plants in Orangeburg?

I'm not awar? of any plants one way or the other:
and I would have no idea who tends them.

Do you know whether expenses were incurred for
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1 travel to Orangeburg for purposes of either tending
2 the .plants or meeting with the people who do?

3 A I have no direct knowledge of that. Again, I think
4 if you look at the éddresses on some of the

S restaurant-and hotel charges, some of them may have
6 come frém Orangeburg. I'm not sure.

7 6] Where 1s the greenhouse located?

8 A There is a greenhouse located on the land tha£ was
9 - owned by SOLT VII.
10 Q And the greenhouse, have you ever seen it?
11 A I did see it oﬁce after -2 I thank it was after I
12 became manager. I c;ﬁe up to this area and met

13 with the forestry agent for SOLTs II, III and VII.
147 O And where did you meet with him at tﬁe greenhouse?
15 Where is that? ’

/ 16 A Where is it?

17 Q Yes. .

18 A It's at SOLT VII's land right off the road.

19 Q Where?
20 a I don'tlknow where. I forget where. It's wherever
21 SOLT VII's land was near Lake Wateree. /

22 Q You don't know the address?
23 A The street address?
24 Q Yes. J

25 A No, I have no idea what the street address is.

~ a
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\

Do you know whether there is a joint venture
currently/underway with some entity in Orangeburg
County? Silver Oak Energy and another -- did you
hear the term the Sod Farmer earlier t;hay?

I've heard the germ today, the Sod'Faémer. I've
heard Jack refer to The Sod Farmer on é\couple
previous occasions.

But you don't know who that is?

The Sod Farmer I believe is -- I don't know the
guy. I forget the guy's name.

Do you know whether any of expenses have been taken
in connection with that venture, and specifically
in the Orangeburg aréa?

Not specifically, no.

Do you know who arranged for the joint venture?

I assume Jack did.

Do you know how many meetings it toock, to make the
joiht venture viable?

I don't know that it is wviable.

You don't know anything about it, do you?.

I know ve?y little abgut it, or if‘anything. I
think Jack told me once he was working on the joint
venture. That's all I know.

How many dinners did Mr. McIntyre buy as part of

his joint venture in an effort to set it up? Do
)

Thompson Court Reporting, Inc
www.thompsonreporting.com

ROA_0450




409

Transcript of Proceeding - 10/1/2013
inre John M Mcintyre and Silver Oak Land Management, LLC

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

ooP» oo

291

you know that?

I have no idea.

Have you ever heard of a gentleman by the name of
Mr. Rotemoor?

I do not recall the name. He may -~ if Jack ever

mentioned- it to me, I just don't recall it.

Do you know how he interfaces with the Silver Oak

—~

entities?

No, I do not.
Do you know how many meetings were held between
Silver Oak representatives and the Orangeburg

County Development Corporation?
it

No. N

Do you know where the meetings were held?

{
No. [

What was the purpose of involving the Orangeburg

County Development Corporation in Silver Oak's

g

'

business?

I have no idea. I was not involved in the
managemené of Silver Oak's business.

Do you know where Technical College of the
Lowcouptry is?

No, I do not. I think Jack took me there oﬁée, but

I don't remember where it is. I think it's in

Beaufort, maybe. I don't even know.
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4 1 Q Do you know whether Silvef Oak has rhizomes at
2 Technical College of the Lowcountry? k
N 3 A I believe ;e did. Jack Epok me there once to show
4 them. I thought he later told me they were moved
5 to our farm, but I don't recall that for sure. -
6 Q Do you know whether there were meetings in Beaufort
7 having to do with the venture in common with
8 Technical College of the Lowcountry?
9 A I'm not familiar with any particular meetings, no.
: 10 Q Do you know how many trips Qere taken from Hilton
11 Head to Beaufort in coénectién with the venture
12 with Technical College of the Lowcountry? \

13 A I do not. o

14 0 Do you know who initially tended those plants?

15 A & know the one day that I went there to see it, A
16 just'out of ;ufiosity, Jim Paris was there helping

17 -- I think Jim was there helping them physically

18 split the root systems, the rhizomes.

19 Q Mr. Paris, this gentleman right- here?

20 A Yes.

j 21 Q Do you know whether he incurred expenses in doing
| 22 that? -
23 A I'm not aware of that?
(
] 24 o) Do you have a recollection of a meeting that tooé
25 place when the rhizomes previously at Technical

—
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College of the Lowcountry were moved to the farm?

\

A I do not have a recollection of such a meeting, no.
Do you remember having lunch with back, Jim Paris
- and Dr. Vitek?
A No, I never met Dr. Vitek before.
Do you know who paid for that lunch?

A I have no idea. I don't know of any lunch that

you're talking about.
Okay..

A Or at least I don't recall one.

§

Would that have been ordinary and necessary if you
had your lunch bought by someone while you were

observing this relocation of the plants?

MR. CRAPPS: I object. He's asking him to make a
determination when he previously testified

that he had no knowledge to make that

4

determination.
MR. MATHISON: May it please the court, he's made
determination after determination and

testified in conclusory form.

N

THE COURT: I'll let him answer the question.

A

Overrule the objection.

Q Would it have been ordinary and necessary to take

»
.
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you to lunch?

I would say that it was an orqinaryband necessary
expense in all of these examples you've given of
the company that had been retained by the land
trust to perform management services, and that any
and all ordinary and necessary expenses incurred by
that company to perfo?m the management services
that that it was being compensated to perform
should have comé out of the money and revenue that
the manager received as compensation for its
services.

That's your position?
Yes.

And where would I find that w;itten down? Where
would I find that rule that you just announced
written down?

That is standara business practice. For example,
when I worked for a management company, which-I did
my entire career for the most part, the management
company received a fee from the underlying

investment companies that it was managing. And any

and all expenses incurred by the management company

in connection with performing its duties to fulfill

its requirements to perform those duties were
incurred by the management company from\the fees
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that it earned. It was the expenses were not
expenses;of the'undérlying investment companies.

Did you read any of the operatiné agreements that
you received? !

First of all, I never received them prior to making'
any investmehts, nhmber one. And, number t%o, -
Did you read it is what I asked.

I read it last year when all of this stuff started.

\,
N

I ——
Isn't it a fact that the magéger can take whatever
ﬁe wanted as expenses? \

I dori't believe it says that as expenses. No, I !

éon‘t believe it says tﬁat. - “

.You scld the property that was SOLT VI. Is that

right? I

~ /

MR. CRAPPS: Excuse me. We'll raise our previous
objection. That's outside the scope of this
hearing and is pertaining to activities
happened loné after Mr. McIntyre ceased to be
the manager. And, again, there}s a private
lawsuit:between, from my understanding, Ms.
Vitek here and against Mr. Silver. And Mr.-
Mathison is going beyond the scope of this
hearing to take testimony --
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1 _, MR. MATHISON: I don't represent Ms. Vitek in that
2 ~ lawsuit. That's not the purpocse of the
3 . gquestion. ‘
4 \ THE COURT: I'll let him answer the question. 1I've N
5 ’ been pretty generous to both sid§§ on
, V6 ) re%evance in these hearings.
7

- 14 ‘ /
> -Did you sell the property at SOLT VII?-

SOLT VII's property was sold, yes.

10 What was the purchase price?

S

Q
A
Q
11 a Purchase price?
Q
A
Q
A

12 Yes.
. 13 Or sale price? N

14 Eithe; or both. I'm assuming they were the same.
15 ) Were you asking me what we originally paid for it
le . or what we sold it for? b

N 17 o) What did you sell it for?
18 A I don't recall the exact number. I believe it was
19 $2200 an acre.
20 Q How many acres are there?
?1 A I get mixed up on the compénies without looking at
22 my notes. Can I have my binder?
23 Q Sure. \ ) )
24 A I think it's 258 acres. So I think wé sold it for
25 500—and-something thousand doliars. I can get the

Thompson Court Reporting, Inc.
J www.thompsonreporting.com

ROA_0456




415

Transcript of Proceeding - 10/1/2013 -

Inre John M Mcintyre and Silver Oak Land Management, LLc

10

11

12

13

14

15

16

17

19

20

21

22

23

24

25

18

oo ¥ O

297
exacQ numbér.
Would it be $567,600 in round numbers?
It could be approximately that in round numbers,
yes. Whatéver $2200 an acre times ; think\%t's 258
acres. o
Okay.
Yes, that sounds right.
What was done with the proceeds of the\sale?
The proceeds were deposited into the bank account

of Silver Oak VII.

Then what was done with the proceeds of the sale?

MR. CRAPPS: We renew our objection.

THE COURT: Sure. 1I'll continue the objection.
! ,

-

\

Your Honor, I'm going to refuse to answer questions

that relate to a lawsuit that's beeg brought

against me by Ms. Vitek.

You don't have that luxury, sir.

That do not ;elate to the issues at hand here in

this case.

THE COURT: You.don't -- you'll have to =- He can
ask the questions. There can be objections

and I can rule on the objections, but

'
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1 otherwise you'll have to answer the quéétions.
, -

3 And what are the penalties if I don't? .

. .

! ~

5 THE COURT: We'll see what happens. We'll proceed.
i ) N

7 After you put the money in the bank, what happened
8 to it next? f

9. After satisfying whatever debts there Qere of the

. /

10 company, a distribution was made to the investors.
11 What debts of the company were paid? v
12 I don't recall specifically for that company.
13 There were inter company loans that had been on ‘the
14 bocks t?at I had to satisfy.

15 Do you know what the n?t available for
16 distribution?

17 I don't recall that number, no.

18

19 MR. CRAPPS: We feel this is getting out of hand.
20 This is way beyond the scope of our C&D. And
21 anything we've been -- that is to be decided ,
22 in this case. All this activity that Mr.

23 Mathison is getting into occurred( way after
24 tﬂé management of Mr. McIntyre which we're

25 here to discuss. - N
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1 MR. MATHISON: May it please the court, this
2 gentleman testified yesterday there were two
3 components to each one of his investments in
4 the land trust. And one component was what” he
5 ‘ expectea to be the yield from. the timber
/ -
6 cutting, and the other component was what he .
7 expected/to be the capital gain at the end.
8 My understanding of Ms. Vitek's litigation is
9 that she's questioning the propriety of the
10 price as accepted. I'm not going to ask him
' B 11 about any questions about that. I'm not\here
. ¢ ]
12 to lifigate whether or not it was a proper
13 amount or an improper amount. I want to know
14 . what he did with the money.
15 MR. CRAPPS: We feel that's —- ,
16 MR. MATHISON: That's what I wanted to know.®
17 MR. CRAPPS: That's way after anything th@t's
. 18 alleged or being decided by-this -~
19 MR. MATHISON: Well, I'}l make an offer of proof.
‘ 20 ‘ That man did not pay Silver Oak Land ’
‘ 21 - Management -- N
22 " MR. CRAPPS: Excuse me, now he's testifying.
23 THE COURT: Well, I'm going to overrule the
\
24 objection. I mean, he did testify that pért
25 . of the returns would ge capital gains which
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1 . ) would be incurred, at least as I understand
2 - it, at the end of the tran;action, so I'm
3 going to allow\the testimony.
4 -,
5 0 How much money was distributed, all told, to the
6 investors that you represented as the managing
7 member? .
8 A I'&On't recall the amount. I didn't bring that
.9 4 information with me because that doesn't pertain to
10 ;Hé issue§ at hand in this case.
11 Q What was done with the money, that otherwise would
12 have been/;aid to Silver Oak Land Managément for
13 , its participation? |
14 A It's being held in an escrow account? -7
15 Q By whom?
16 A At the bank where the company's bank acccunt; are.
17 Q In whose name?
18 A The name of the company. )
19 Q And who has éigning athority on that account?
20 A I do as manager of the company.
21 Q So you kept his money, is that what you've done? R
22 A I put it into e;crow.
23 Q Well, where is the account.
24 A - 'In South Carolina Bank & Trust.
25 Q and it's in the name of Silver Oak Land Trust VII?
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1 a Yes.C )

2 Q How much money is in that account?

3 )\ I do ;ot recall the amount.

4 Q Were amounts escrowed for any other participants in
5 —Silver Oak Land Trust VII?

6

7 MR. CRAPPS: Is our objection continuing?

8 b THE COURT: I'll note it as continuing.

9 3
10 Q Were other people not paid? \
11 A No. *
12 Q Nobody else was not paid?
13 A Nobody else was not paid. That's correct.
14 Q So everyone with the exception of Silver Oak Land
15‘ Management should have received thei¥ distribution?
16 A Yes. Silver Oak Land Management is the only entity
17 , that I believed haa engaged in alleged malfeasance
18 again%t the company.
19 Q This is malfeasance in your eyes?
20 A Yes.
21 Q And so you have unilaterally taken it 'upon yourself
22 to keep their money. Is that right?
23 A I'm holding it in escrow until all of these issues
24 are resolved one way or the other.
25 Q Are there any outstanding debts that were not paid

B Thompson Court Reporting, Inc.

www thompsonreporting.com

" ROA_0461




(

420

Transcript of Proceeding - 10/1/2013
Inre: John M Mcintyre and Silver Oak Land Management, LLC

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

{

302
by Silver Oak Land Trust VII?

None thap I believe are wvalid.

\
That means there are some that aren't paid. Isn't

. N
<

that correct?
No, because if they're not valid, then they're not
there.
Who's making the decision or the determination

<
about validity, Mr.
Well, that's a subject of yet another lawsuit Ms.
Vitek has filed, so -
So you're making the determination that they're not
valid? 1Is that right?
The operating agreement actually very clearly makes
the determination that it ;as not a .valid loan.
So you're using’the operating agreement té defend
yoursg}f, but you didn't bother to consult the

operating agreement before you decided to

participate in these proceedings? -

I looked at the operating agreements after all of

the proverbial "S blank, blank T" hit the fan for
ihe first time. And when I became aware of a
particular loan that had been made t6 Silver Oak
VII, I read the\operating agreement section;that
dealt with that and saw that it was very clearly in
yiolation of the operating agreement.
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I see. Are you holding $90,000 in round numbers

for Silver Oak Land Management?

I do not recail the amount. -

Have you offset that against what you believe to be
the debts of Silver Oak Land Management to SbLT
VII?

Have I offset what? Say that again.

The amount that you're holding for Silver Oak Land

Management .

MR. CRAPPS: We still haven't looked at anything
relevant’to tgis case. We would ask that---
THE COURT: I'm going to overrule. I'm going to let
him build his record.
7
Did you offset it against what you perceive Silver
Oak Land Management may owe to Silver Oak Land
Trust VII?
I subtracted the receivables that wege on the books
that Mr. McIntyre had recorded as amounts due back
to Silver Oak VIIj
Fofgive me, but that's not answering my question.
I séid d}d you offset what should have been paid to
Silver Oak Land Management against what you, believe
Silver Oak Lang Management may owe to Silver dak
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Land Trust VII? That's what I asked you. Did you
do it or not? Yes or no? g
Ask the que?tion one more time.
Did you offset the amount that otherwise would be
due and payable to Silver Oak Land Management
against what you believe may be the amount owed by
that entity to Silver Oak Land Trust VII?
I offset receivables from Silver Oak Land
(

Management against payables to Silver Oak Land

Management, yes.

MR. MATHISON: May it please the court, would you

instruct him to answer the question?

N

Yes. I said yes. I offset receivables against
payables. J

I'm asking you ‘a speéif%c question with respec£ to
specific entities, not receivables and payables.
I'm talking about one specific enéity. \Silver Oak
VII's receivables from Silver Oak Land Management
against the payable to Silver Oak Land Management.
So you did offset it?

I did offset it, the receivables, yes.

And how much is now in escrow?

I do not recall the number.
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So you've already taken some of the money that
would ‘have gone to Silvéf Oak Land Management?
I haven't taken it. It was a receivable on the
books of Silver Oak VII that was offset against a
payable. L |
You meaﬁ there's a note? Is that the receivable
you're talking about? B
Their were receivables recorded on the books by Mr.
McIntyre fqr money he had taken, or‘that Silver Oak
Land Management had taken. i
-You don't know how much money is in escrow? Is
"that what you're saying?
IAdid not bring that information with me; 'no.
Well, did you bring this information with you? How
much do you consider Silver Oak Land Trust VII to

p
be owed by any combination of Silver 0dk Land

Management and Jack McIntyre? You did bring thét
with you, didn't y?p?

I did. I believe the last time I accrued interest
on the running balance, which was as of May 3lst,
it was approximately $26,000.

What was- 26,0007

What I believed was due back to Silver Oak VII from

Jack or Silver Oak Land Management. —

Well, then why didn't you disperse the balance to
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, Silver Oak Land Management?

It's being held in escrow until the final

resolution of all the issues.
Why would that money be due ‘and payable to anyb6dy

other than Silver Oak Land Trust VII? -

Because owners of the other companies may have

claims against it in settlement of lawsuits.

And you've taken it upon yourself to keep Silver

P

Oak Land. Management's money on_ that pretext?
<

I'm not keeping it. I'm holding it in escrow. -

MR. CRAPPS: Is Mr. Silver's management of these

- companies gquestion in this hearing?

THE COURT: I think at this point we do need to
reign it in. So I sustain the objection.
MR. MATHISON: I have one more question, Your Honor,

in this.

\ N ~
Didn't you testify yesterday th%t one of the debts

that was paid off was‘a debt to Silver Qak Land
Trust V{I by Silver Oak Land Management of
approximately $26,000? ‘

No, I did not. I don't recall saying that at all.
I thought you said that Dr. Vitek showed up and

paid that debt off?

o~
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No, I think the amount on Silver Oak VII was

$11,800 plus some interest that was paid off by

Jack McIntyre for Silver Oaﬁ VII.

Then I don't understand. \You just saia 26,000.

That was net of the repayment of the 11,800. o
So that's the net?

That's the net, yes.

MR. MATHISON: Excuse me, Your Honor. I think it
might be a good idea to break for lunch.
THE COURT: Is that okay with everybody?

MR. CRAPPS: No objection.

J
(Off the Record)

i

‘CONTINUED CROSS EXAMINATION

N
{

We were talking about SOLT VII when we took a
break. Am I incorrect or did you identify a. loan
to Silver Oak Land Management as being one of the
improprietieg that you foﬁnd in Silver Oak VII,
specifically a loan for $11,0007?

'

I think there were a series of transfers that were
}

recorded as loans that added up to T think it was

more than $11,000, but, yves.
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1 Was that $11,000, in fact, ,paid in November 20127
2 In November 2012, just before the meeting that I -
3\ had asked all inveftors to come to to review some
4 of the findings that I was coming up with during
5 the forensic ;udit I was doing, as I did testify
6 vesterday, Mr. MciIntyre, I beiieve delivered to Jim
7 Paris to give to me a check from Silver Oak VII for
8 the $11,800 plus some interest and a check for
9 ’23,796, I think it was, for Silver Oak IV plus
10 interest. f
11 So the 11,000 was, \in fact, paid off. Is that
12 correct? \ o
13 fhe 11,800, I believe, yes, was paid qff.
14 So I'm trying to figure out ‘exactly what it is that
15 you're withholding the money for having to do with
16 Silver Oak VII. )
17
18 MR. CRAPPS: We're going to‘renew our prévious
19 objection. Withholding the money from the
20 sale of that occurred wa? after Mr. McIntyre's
21 management of these companies. Iﬁ's -
22 completely irrelevant. . /
23 THE COURT: I'll overrule:-it for now, but let's try
24 -- let'é
25 3
\
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What is 1t being held for?

What is the money being in escrow for?

Yes.

Until the final resolution of any and all claams
that‘might -~ that have arisen and might a;ise

against Mr., McIntyre and Silver Oak ILand

Management.

Does Silver Oak VII have any claims currently
against Silver Oak Land Management?

No civil suit has been filed if that's what you
mean.

No, is there a debt owed beyond the $11,0007?

Well), depending on how you mean that. If you
consider the offset that you asked me, having
satisfied what was due back to Silver Oak VII, then
thé net amount after that offset would be excess
over and above what was due back to Silver Oak VII.
And the net amount you said was $26,000?

The amount that was ofgset was the $26,000.

And so how much remains?

I don't recall the number, as I said.

Did you send an email to Mr. McIntyre's wife
telling her that you intended to use that money
that you kept from that sale to add additional
lawsuits against Jack? J
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CRAPPS: I object. This is still well beyond --

COURT: I sustain it. Let's

MATHISON: I want to make it part of the record,
and I want it marked for identification. And
I'd like to be heard on the objection.

COURT: Sure.

MATHISON: I have in my hand eight emails from
Mr. Silver which deﬁonstrate his state of mind
which is inconsisteﬁt with the judicious and
objective preéentation tﬁat he's made here.

If T might be permitted a little editorial
license, they're practicaliy foaming at the
mouth replete with threats. Not only against
Mr. McInéyre, but also against his wife. And
I think that they speak to his state of mind.
I heard a great deal of hearsay come in 4 \
yesterday all because it had something to do
with the hearer's state of mind. I'm not
cerfain that this is not a much, chh higher
order of magnitude in so far as state of mind
is concerned. It goes to impeach this man.
Basically what's in dispute he;e is his
credibility because he's testified as to
conclusions that he's arawn from books that
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1 he's put in the record without actually

2 . pointing out where in the books they exist.

3 And I'll be happy to let Mr. Crapps see all

4 the -- I mean, there are seven of them. Ana

)

S some of what he said is so injudicious that

& it's actionable.

7 . MR. CRAPPS: It's our position, Parkin, that this

. 8 and anything has to do with anything beyond

9 ' the management of the companies of Mr.
10 McIntyre is really outside the scope of this
11 : hearing. And weé're here to hear matters in
12 . relations to the C&D, and that's it. I think.
13 this is all well beyond that.

14 MR. MATHISON: May it piease the court, his

15 credibility is directly an issue. 1If he's

16 ltelling the/truth, my client did something

17 . wrong. If he's not telling the truth, my

’ 18 client didn't. These letters go to his state
_ 19 of mind showing that he's got, a) some

20 incentive to prevagicate and, b) some tendency
21 to engage in hyperbole and threats that are

22 beyond payable.

23 MR. CRAPPS: And, Parkin, just so you know, this

24 document ié titled Settlement Offer.

25 MR. MATHISON: I'm not putting that in. And he
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wasn't offering to settle with my client's
wife. ’

MR. CRAPPS: It still goes £o the -- trying to -
reéolve these issues. It's all well after the

management of Mr. McIntyre.

THE COURT: I'm going to sustain the objection and
let's try to move it back into the closer time
frame. /

MR. MATHISON: I'd like this marked for
identification. And I don't want to put it in
for the purpose of showing that there was a
settlement. The settlementncan be -- ;'m
putting it in for the purpose of showing this
gentleman made threats and made threats
against people who owed him no mdney just for
the purpoge of putting pressure on my clie;t.
I'd like it marked for identification. And
this is -- I have a number of these because,
quite frankly, ﬁe's threatened my client over
and over with criminal prosecution, FBI .
investigation --

MR. CRAPPS: -- testify.

THE COURT: Yeah. Let's --

MR. MATHISON: Well, wait a minute now. If you can

parse hearsay, you can certainly hear what I'm
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representing my offer of proof to be. Forgive
me, but I'm not misrepresenting what's in
these dochments. And they depict this
gentleman as something other than the
dignified man who sat here before you. They
go to his character and his credibility. 2nd
I will make them all part of the record
because what's going on here is a number of
threats have been made. At this juncture,
it's now incumbent upon him to see that the
threats are fulfilled. And if this were a
civil lawsuit and he controlled it, that would
be one thing. But, in theory, hé doesn't
control it. They do. And:he's threatening in
their names, and that makes it even more
repugnant.

THE COURT: I'm going to suétain the objection.
Now, this one, are we going td mark this one?

MR. MATHISON: Mark that one for identlf;cation, if
you don't mind, please, Your Homor. Is that
an adequate offer of proof?

THE COURT: Yes.

MR. MATHISON: Thank you.

AN

(Whereupon, Respondents' Exhibit No. 15
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was marked for identificaﬁion purposes
only.)
Mr. Silver, you remember yesterday I suggested that
maybe your experience in the financial world was at
a level too high for you to knoQ how business is
done down here in a lower \level at Sou%h Carolind.
Do you recall that? .
There was no reference to South Carolina,‘but I d?
recall a reference to my upbringing at a high level
at one time in my career.
I think I used the term "rarefied air."
You might have, yes.
Have you)ever employed casual laborers?
Casual laborers?
Yes, sir:
Other than to do work around my own-house, no.
Do you kﬁow whether casual laborers are typically
paid in cash?
I believe possibly sometimes they are and possibly
sometimes they're not. I have no idea.
Do you have any way to account for how much cash
that you claim was misappropfiated by Mr. McIntyre

that was paid to casual laborers for work on the

sundry farms and projects where the rhizomes were

s
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beipg developed and trees were being harvested?

E have no direct information because Mr. McIntyre .
refused my many requests for him to turn over
sgpporting documentation for any and all monies
that were spent by these companies which/belonged
to the companies and for which he's continuéusly
refused to turn over.

Well, if I understand correctly, you analyzed the
books and records that he did turn over to you
specifically what your computer program that you
think contains entries that are either inaccurate
or false. Didn't he turn that over to you?

He turned over his QuickBooks records and the bank
statements, yes.

Okay.

And I asked him for supporting documentation behind
every expense and offered to go through that with
hiq so that whatever could be substantiated could
be moved from a gquestionable column or what I
called an invalid column to a valid column. But
only upon proof of'what the documentation said.

Do you know whether‘casual laborers were paid
during the period from and after the time you took
over as manager? | b
From and after the time I took over as manager?
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1 Q Yes, sir. Have you paid casual laborers?
2 A No, I have not. -
3 Q Yesterday you indicated that you were repelled to
4 some extent by the fact that there were loans made
5 from one Silver Oak entity to another. You
6 4 considered that inappropriate. Is that right?

7 A Yes.

8 Q And would I be correct in assuming, or reasonable’

9 conclusion, th££ you_gelieveAit's inappropriate
10 because the entities are not fﬁnctionally
11 - ldentical? They're different entities and they
12 should have their own money? —

13 A It is highly irregular and illegal in my opinion

14 for separate companies that are separate legal

15 en;ities to commingle funds in any way, shape, or
16 mint.

17 Q Well, isn't -- ’ - a

18 a Even when managed by the same manager.

19 0 Isn't it a fact that all of the loans about which
20 you are so scanéallzed appear on the tax records?

N

21 A I don't believe all of them did, but probably most

22 ¢ of them did.

23 Q And once they're listed as loans, what is any

24 different than one entity loaning another entity.
25 than the bank owing the entity money as long as the
y; Thompson Court Reporting, tnc.
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loans are paid?
Well, fi;st‘of all, it was never an attempt to
repay any of the inter coﬁéany loans,tnumber"one.
Number two, again, it is highly irregular and, in
my opinion, illegal\to commingle funds among
separate legal entities that are managed by the,l
same manager or by’énybody else,

How is it commiggling if when you transfer funds
from one to the other you créate an yentry which
says this is a loan? )

Because the lending company has no interest in

lending money to another company that could have

- L, . .
been used to pay its own expenses or to distribute

A

to its owner from a timber distribution, for

example.

-~

Well, certainly it does. It has the opportunity to
earn interest on the money. Isn't that correcté

No interest was ever paid or accrued on any of

these inter company locans, nor was there any
dogumentation provided that any of the locans were
subject to documentation that would state an
inierest payment. -
Well, who.was the net winner and who was the net
loser in this circular loaning? I meén, obviously,

N
¥
some people were net debtors and some people were
t

s
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net borrowers or net obligees. Who was owed money?
There were)loans that went back and forth amongst
all seven, of these companies at different times.

¢ : \

.

Who is owed money now?

SOLT II owes SOLE I $18,596. SOLT V owes SOLT I
$1850. SOLT I owes Silver Oak Energy $40,710.'/
SOLT ITI, I said, owes SOLT I 18,596: It owes SOLT
IV $470. It éwes SOLT VII $1,000. SOLT V, as I
said, owes SOLT I $1850. It owes Silver Oak Energy
$2200. Silver Oak Energy.owes Silver OGak IV $2700.
Owes Silver Oak:VII\$23iO. And it owes Silver Oak
IIT $3. I think that's what's left of the inter
company loans after I was able to pay séme of them
?ack when money did come in.

And what I'm getting at is, some are(owed more than
others, and some are not owed at all. Isn't that
correct?

Yes.

For example, you're not pessimistic about the
;rospects of selling Silver Oak I's property in an
amount sufficient to repay the lcan to Silver 0Oak

Energy, are you? N

No> not in an amougt that would be sufficient to
<

pay the loan.

Correct. It's currently listed for what, $4.5

~
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1, million dollars? -ﬂ
2 a You can list a property for anything you want.
3 There's been absolutely no expressions of interest
4 at that level of price.
5 0 Well, whq\decided the price at which to list it, >
6 . sir? ’

N

7 A Well, Mr. McIntyre previously listed for, I think,

8 almost double that. And then in my tenure after

9 meeting with the exécutive céﬁmitteq we decided to -

10 . lower it to something somewhat more reasonable

11 knowing it was still a huge st;etch to think it

12 would be sold for four-and-a-half million -~

13 Q Would that be a circumlocufion for your having made
) 14 that decision? - b

15 )\ No, it would not be. I do not make any decisiong

16 on my own, even though I'm the manager, for these

> \
17 - companies when it comes to ﬁanaging the properties
18 or the timber on the proﬁérties.

18 Q Okay.

200 A I appointed an executive committee made of people
21 that I never met before, -except for Mr. Paris, that
22 were among the investors to take over the

23 manaéement recommendations for how these properties
24 should be dealt with from a timber perspective and
25 froﬁ an ultimate disposition of the real estate

t
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1 perspective.
2 Q Your investment in the second offering of Silver
3 Oak I, which is actually Silver Oak, is a little
4 - less than élOO)OOO, isn't it? \
5 A It was 99,000 and change, yes. ’ /’
6 Q And there is no mortgage on the property,. is there?
) .
l 7 Thére ién't now. There was even after my money
P
8 came in that was supposed to be used.to pay off the
8- /ﬁortgage. i ) S -
10 Q But there isn‘t)any mortgage on the property?
11 A A year later the mortgage was -- a year-and-a-half ‘
12 later the mortgage was paid off. BAnd a lis pendens -
13 _ that was against:the property put on there by the
| 14 bank, which I was never told about, was ultimately
"15 removed. _
16 Q And consequently, if your current assessment,
17 reached with the input. from committee and people,
18 ) noﬂe of whom wants to take any responsibility, even
19 if it's only, you know, 80 percent correct and you
20 get $4 million,\what)s geing to be your return on
) 21 your $100,000 investment?
22 A Well, first of all, $4 million woul; be a gross
\ 23 exaggeration of what this market would bring for
24 that/property, so I don't think that would be
25 ﬁeaiistic. )
J )
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1 Q Well, then why list it at that price?
2 A To hope to get any kind o% expressions of interest
- 3 to be able to work with a prospective buyer to
4 maybe negotiate a deal, number one. Number two(
5 what I also found out fhét Mr. Mc%ptyre never téld
6 ‘ ;e is éhat six months after my money went in in the
7 secondary offering, he signed'a contract to sell
8 that entire tract of land for $1,546,000 which fell
9\ through. Ne£ of -- less $100,000 commission. So
10 . we would have received, without my knowledge or
11 without the knowle&ée of the other participant in
12 the secondary offering, $1.456 m?llion dollars
13 against which a 650,000 plus in penalties would
14 have had to been paid againsy the mortgage leaving
15 " less than $700,000 to be distributed to the owners.
16 I own seven‘percgnt of the company, which would
17 have given me 50-something thousand dollars back
18 for my $99«000 investment. And I never knew about
19 - this until very recently.
20 Q And how did you find that out?
21 A How did I find out about the sale?
22 Q The supposed contract, yes.
23 A From Mr. Paris.
24 Q From who?
25 A Mr. Paris.
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1 Q From Jim?
‘ 2 A Yes. ;
3 Q The gentleman that's been sitting back here?
4 A Yes.
5 0 And you really seriously believe that the entire
6 ‘ parcel was going to be soid for $1.5 million
7 dollars? .
8 A That's what I understand from ,what I was told, yes.
9 Q Are you naive?
" 10 A No, not at all.
11 Q He didn't tell you it was 20 acres?
12 A No, that was a sebarate thing that I was told, that
13 the parcel for 20 acres was being put up for
N 14 auction and subdivided i;;o three subsections.
15 Q \\Have you ever seen the contract that you just
16 described?
) P 17 A I have not éeen a contract. ’I’ve seen an email.
18 ) from Mr. McIntyre referencing the contract.
19 d\ Okay. So what you've got is you've got your
\ 20 understanding that Mr. Paris told you‘the entire
21 tract was going to be sold for $1.5 million dollars
22 confirmed by some reference in an email from Mr.
|23 McIntyre, but never ever seen the contract, right?
I 24 A ‘Mr. McIntyre refﬁses to deliver any documents to
25 me.
{ -
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I guess what you're saying is that it's likely,

,although, good Lord, it might be a close .squeeze,

" that y'all will be able to sell that property for

enough to repay that $40,000 loan to Silver Oak
Energy, right?

Hopefully some day, yes.

And the rest of the loans dre just completely
negligible, aren't they? They're bookkeeping
entries that you could write a ¢heck for tomorrow
if you wanted to?

No, because he drained all the money out of all of
these accounts before he handed over anything to me
or even long before he handea‘over anything to me.
He left every one of these companies with virtually
no money in them. So there was no ability Fo pay
off any inter company loans. - )

How many capital calls did yau have in these
companies, Mr. Silver, in the last three years?
How many times did you go in your wallet to come>up
with some money to keep them aflcocat?

There were no capital calls. -

Right. So why are you sitting here complaining
that they got no money?

He drained all the cash. What does one thing have/
to do with the other?
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1 Q What cash was there? N R

2 A There was no cash left when -- there was ca;h

3 coming in from timber cuttings that was being

4 misdirected to his own/accounts in loans\to his own
5 ‘ ;ompany that have never been paid back and for

6 which interest has never been accrued or paid. And
7 money is diverted to other uses. Excess

8 distributions paid to Silver Oak'Lan& Management

9 out of -- wﬁen distributions were made leaving no
10 money iﬁ the company. And providing a return from
11 timber investment income of about half of what it
12 \could 1t been had monies not been misdirected.

13 Q  In addition to the payment in SOLT VII that you

14 received from Dr. Vitek in November, did you, in
15 fact, receive a payment of $23,000 against an

16 outstanding loan to Silver Oak Land Management?

17 A As I already testified, we received two checks from
18 Mr. McIntyre.. I was not aware that they were from
19 Dr. Vitek. One for Si}ver Oak VII for 11,800 plus
20 some ihterest and one for gilver Oak IV for $23,796
21 plus some interest. ‘
22 Q And does Silver Oak IV owe any loans to any of

23 these other entities? ‘ i

24 A I believe not because we had money that did come in
25 from the repayment of those loans to Silver Oak
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{

Land Management, and I was able to pay off whatever
inter company loans existed on Silver Oak IV on the
payable side.

So neither IV nor VII has any outstanding loans?
They don't have any outstanding loans payable.

They have outstanding loans receivable.

And the receivables are from which entities?

Silver Oak IV is owed money by Silver Oak II.
Silver Oak IV is owed money by Silver Oak Energy.
Silver Oak VII is owed money by Silver Oak II. And
Silver Oak VII is owed money by Silve;’Oak Energy.
Is ;there currently a tree thinning operation
ongoing on Silver Oak IV?

Yes.

- )
\

MR. CRAPPS: Renew my objection. We're still beyond

THE COURT: I'll sustain now. Let's keep it to the
period of Mr. McIntyre's management.

MR. MATHISON: I'm trying to figure out if we
couldn't liquidate these debts about which he

4
is so concerned, Your Honor.

-Going back to Silver Oak I, do you know whether a
portion of Silver Oak I was sold before you entered
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it under Mr. McIntyre's leadership raising-$425,000
in cash for the initiél investors? >
I do now. When I got the books and reébrds, yes.
About seven or eight or nine months after the
formation of Silver Oak I, 190 of the 350 acres
were sold for about $420,090 less commissions and
closing costs netting about 375, I think it was.
But something in that range, yes.

Or-roughly three-quarters of the total capital
raised on the iﬁiﬁigl purchase for 485,0002

Yes, long before I was involved in Silver Oak I,
yes. -’

So with the exception of the people that came in at

the second offeriné, everybody else has recaptured

three-quarters of their initial equity right now?

'Actually, that's not true because there were many

s%bsequent capital inyestments made by the initial
investors in SOLT I to help bail out the defaulted
loan or to make payments against ‘the loan that Mr.
McIntyre had taken out. So that the amount of -
capital contributed was far in excess of the cash
payout that was made £o those same people from the
initial sale of the land, number one. Number Fwo,
Mr. McIntyre, who put only '$24,000 into Silver Oak

I, eight months later received a check for $87,500

Thompson Court Repdmng, Inc.
www thompsonreporting com {

ROA_0486




445

Transcript of Proceeding - 10/1/2013 ! —

In re: John M Mcintyre and Silver Oak Land Management, LLC \

10

11

12

13

14

15

16

17

18

19

20

21

~

(

327
for his 25 percent share of Silver Oak I, which was
legitimate and I'm sure the owners had no problem
with that. He was entitled to that.
Do you maintain that Silver Oak I is'owed money by
Mr. McIntyre or by Silver Oak Land Management for
restaurant expenses?
I believe t@gt Silver Oak I is owed money by Mr.
ﬁcIntyre and Silver Oak Land Management for many
é;ings, including excessive amounts so that even if
one could argue, which I would argue against, that -
any of the restaurant expenses were legitimate
expenses of the company as opposed to\of the
management which should have incurred those )
expenses, then yes, that would be one part of
what's owed.
Do you believe that Silver Oak Land Management is
somehow implicated in cowing money to SOLT I ‘for
what would be called personal expenses?
Either Jack McIntyre or Silver Oak Land Managément
/
would owe money to Silver Oak I for what I call
personal expenses. .
Which one is the manager of Silver Oak I?
Jack McIntyre is the manager of Silver Oak I.
Sc management company wouldn't owe any money on
that, right-?
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1 A I don't know how the personal expenses were used,
g 2 but loans clearly went to Silver Oak Land
3 Management. Personal expenses must have gone to
4 . Mr. McIntyre hims;lf, yes.
5 Q But 'there are no loans that currently unclear in
6 Silver Oak I, are there? Just Silver Oak Land
\ 7 Management.
8 A Silver Oak Land Management currently owes Silver
— 9 . Oak I $60,000 in loans it took out in 2011. As
10 they were\desperate to try\to,pay off a defaulted
) 11 mortgage, Mr. McIntyg? withdrew $60,000 of money
12 that had been put in by subsequent ihvestors as
13 loansfto Silver O;k Land Management which have
14 never been repaid. ‘
15 0 What is the current status of Silver Oak Land'Trust
16 II in terms of debt that you believe is owed eithér
17 by Silver Oak Land- Management or Mr . McIntyfé?
18 A I believe that, including interest that I've
19 accrued through May 31lst, $43,775.
/ 20 Q And what rate of interest are you accruing it at?
21 A I was incurring interest at five-and-a-quarter
‘ 22 percent through I think it was January 31. I had
23 provided notice to Mr. McIntyre that if he did not
24 pay what he owed, which I had sent him the
25 statement for, that subsequent to that date the
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1 rate would go to a higher rate, which I found out

2 from an attorpey that in South Carelina there's a

3 rate qélled the prejudgement rate of eight-and-

4 >three-quarters percent. So:'I've been usihg eight-

5 and-three-quarters percent for the accrual§

6 subsequent to Janﬁary 31. )

7 Q And what are the compoq?nts of the total principal’

8 that you'belieQe is owed, excluding the interdst?

9 y-N Excluding the interest, five-and-a-half thousand of
10 loans to Silver Oak Land Management which, gy the
11 way, has absolutely no contractual relationship
12 with SOLT II aF all. $3550 of what I've labeled
13 improper consulting fees to Jack McIntyre or Silver
14 Oak Land Management. And I believe 300 went t&

\ 15 K McIntyre and 3,250 went to Silver Oak Land
le Management. And approximatély $28,006 worth of
.17 what I labeled either personal expenses or exbenses
18 that should have been borne by the manager from his
) 19 compensation by’ the ﬁanager.
20 Q . Forgive me, but I don't understand the latter.
21  Expenses that should have beén borne by the manager
22 as part of his compensation? Explain what you mean
23 by that? '
24 A That was the same thing I repo?ted before we broke
25 for lunch. That your questioning of me aboué what
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1 are legitimate business expenses of an entity and

2 my response was that in the investment management
3 world when a manager is hired to manage assets for
4 a passive company, an%/that pass;ve company pays
5 the manager a fee to perform those managerial

B 6 duties and services, the expenses that are incurred

7 . by the manager in fulfillment of those duties are
8 borne by the manager out of its compensationi _And
9 that is separate and distinct from other expenses
10 ‘which are legitimate expenses of the underlying

11 client, the entity, such as prpperty taxes and

12 legal fees and CPA fees that are the due

13 liabilities of the legal entity itself.

14 0 And which of these SOLT entitiés, if any, is a

15 management fee specified? ’

16 A In which of the entities? 'Silver Oak II and éilver
17 N Oak III have a separate cash management fee

18 , pro;;ded for for Mr. Mcinéyre.

19 0 So>you believe taking ordinary and necessary

20 business expenses in\II and III would be

21 inappropriate because he's receiving a percentage
22 fee? o

23> A I believe it's inappropriate in all of the

24 companies. He gdé‘paid a fee in one form or

25 - another from all of the companiéé.
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Oh, I see. But twc of the agreements specify a
fee, they call it a management fee, don't they? 1In
paragraph 6.3 --

Yes.

You and I know what the agreement looks like, don't
we? It's in paragraph 6.3.

Yes, it is.

But the rest don't, do they? -

They don't have a management fee provided in
section six of the agreement at all. That's
correct.

Instead they-allocate equity, don't they?

In exchange for managemeAt services, yes.

Well, does it say that? Not all of them do, do
they?

Well, some of them.do. I don't remember which ones

do and which ones don't. But it was verbally told

to me by Mr. McIntyre that his being given the 20

percent was for his managerial services.

That was verbally told to you?

Yes, it was. That was the whole basis of my
investmént is what is this all about, how does it
work. And he explained that he gets 20 percent off
the top for the money that goes in and that's his
management compensation for the services he's
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providing.
He explained that to you?

s

Yes, he did. )

Then he can explain it to us later on. SOLT III,
you've sold that property, isn't that right?

I guess I did.

Was it you that sold it or was it the committee?
The executive committee researched the property,
got estimates of value from two different
independent ageﬁts and made a recommendation to me.
And.I was, in that case, stronglylencouraged by the
three majority owners of that é}operty Eo sell it
as quickly as possible, the piece of propert; is a

piece. of crap, literally. It had been clear cut by

Mr. McIntyre without their knoﬁledge. It was

‘ decimated in value and let's just get rid of it for

And what did you get for it?

After getting estimates --

MR. CRAPPS: Your Honor, I feel we're Vee&ing back
\ \

off track here. We're back into the

management of Mr. Silver as-opposed to the

management of Mr. McIntyre.

MR. MATHISON: It's the investment component that he
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1 testified to. I'm entitled to ask him that.
2 THE COURT: I'll 'let him angwer the question. Let's
3~ try to -
4
5 A There were estimates received that ranged from 800.
6 to 51,000 an acre from an indepenéent agent. We
7 had two of them. And we actually sold it for $1400
8 an acre.” \
9 Q Meaning that you sold it for how much money?
10 A I believe it's 70-point-something acreé, so it's
11 about $98,000 gross. )
12 Q And did you sustain a loss based on the total
13 amount of capital that had been raised for SOLT
14 III?
15 A There was never any capital raised for SOLT III.
16 Q- That was one that was essentially capitalized by
17 preexisting interest in I?
18 A SOLT I was the sole original owner of SOLT III. It
19 put up $191,000-and change to make the purchase of
20 the land from money SOLT I drew down from its line
21 of credit, yes. And for the first several years of
22 SOLT III years existence it's sole owner was SOLT
23 I.
24 Q And then what happened is. the individual owners in
25 , SOLT I wers parsed out and became the owners of
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1 ITI, isn't that . . .?
= 2 A In éOlO Mr. McIntyre recorded entries on the books
‘3 to show that SOLT I was, in effect, I guess you'd
N4 = bali it distributing out to the five original
5 owners of SOLT‘I their pro rate ownership interest
6 at the same percentage as they own SOLT I so that
1 they now individually would be the five owners of
8 SOLT III. .
-1 9 Q Was there a vote taken on the sale of the property
10 in SOLT III?
11 /
12 ) MR. CRAPPS: Mr. Hunter, this is still beyond tge
/ 13 management.of Mr. McIntyre. We're still \
: 14 asking questions on what Mr. Silver has AOne
15 ’ long after Mr. McIntyre had left the company.
16 THE COURT: I'll'sustéin the objection. And we need
. 17 to try to stick to Mr. McInti&é's management.
? ‘ 18
j 19 Q Diq you distribute the money you received for SOLT
| 20 TII?
s
N 21
) 22 MR. CRAPPS: We have moved on. I object.”
23 MR. MATHISON: Your Honor, this is the same
24 situation as SOLT VII. He's got money that's
25 . owed to Mr. McIntyre and he hasn't paid him.
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THE COURT: I sustain the objection. 1It's not for

’
v

this case.
Is any money still owed to SOLT III by either
Silver Oak Land Management or Jack McIntyre?
There are loans that were taken by Silver Oak Land
Management from SOLT/III and a minor amoqnt of
consulting fees thaF were taken by Silver Oak Land
Management by SOLT III that have never been repaid
by Mr. McIntyre.
What amount is that?
Those amounts are $13,550 in loans and $500 worth
of consulting fees.
And based on the price you received, wouldn't Mr.
McIntyre's interest have been worth $19,0007?
No. -
What .would it have been worth?
Whatever the net amount was after paying off some
inter company payables. So we sold tﬁe property
for 98,000 gross. There were commissions to be
paid and then ‘there was a substantial amount of
inter company loans that were still owed by SOLT
III to other compan%es that had to be satisfied.
Was any of the money that would be due to Mr.
McIntyre used to(discharge the debts that you J
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i 1 believe were owed by Mr. McIntyre or ’
2
3 MR. MATHISON: I object to the question. We somehow
- 4 . circumvented back to the resulting sale that
) océurred when Mr. Silver was manager.
6 THE COURT: I sustain.
7 MR. MATHISON: He's testified that there are debts
- 8 outstanding. I'm trying to find out whether
S there really are debts. He's got money that
10 he‘either could offset against them or hold _
11 against the pos;ibiiity that you would or
12 someone would rule that they should.be offset.
13 MR. CRAPPS: What Mr. é;lver has done to resolve the )
14 issues caused by Mr ./ McIntyre we feel is
15 irrelevant to this ‘case.
16 THE COURT: I'm goiﬁg to sustain the objection. ~
17 MR. MATHISON: May it please the court. The two are
- 18 inextiicagly related. There either is a debt
19 owed and there is a fund froﬁ which the debt
20 to be paid or the debt has been paid with the
| 21 fund that was created by the sale. It can't
% . 22 be both.. And what we're doing is we're just
1 23 leaving it in limbo. .
24 MR. QRAPPS: The basis of this ﬂearing here is a
25 securities complaint. 1It's a securities case.
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- 1 Securities were so;d. There are cgrtain
2 pretenses Fhat other things happenéd under the
3 management of Mr. Mcéntyre and there is no
4 relevance to Mr. Silver's management of these
5 entities after that as resolution of issues to
6 the case at hand.
7 MR. MATHISON: What's relevant is whether there's
8 : ) damage.
) MR. CRAPPS: We're not here to prove damages. We're
10 . here to prove a securities violation.
| THE COURT: I sustain Ehe objection. .
12
13 Q Mr. Silver, I believé you testified that in your
14 first investment youldidn!t receive the agreement
15 untii,after you made your iﬁitial payment. Is that
16 ‘ . correct? -
17 A . That's correct for all of the companies. And I
18 don't think I ever did get an agreement for SOLT T
19 as part of the secondary offering. I can't find
20 any evidence that I have gotten it. But on the
21 J other ones that I invested in, I did eventually get
22 a spiral bound binder, as I testified, that had a
23 number of legal documents in it, none of which‘}
24 read to my own shame well after the fact of the
25 time that the investment was made. All because I
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Why?

- - 338
trusted my good friend Jack._
Well, let's analyze that. What was your first ’
purchase in? | %

Silver Oak IV.

And how is that held? \Is it held in your “name
individually? .

I think iV is held in my name individually, yes.
It's not held in the name of Pensco Trust?

P

I think IV I did myself. I think I did V and VII

and later thgusecéndary offering in I in the name
of a/Pensco IRA for me. But I believe IV and the
energy company were what I'll call taxable moneg.
And is it your testimony that you did not ever

receive the agreement<for IV or which one did yod

~
I never got the agreement for I, I believe, as part
of a secondary offering. I did get the binders for
Iv, VvV, and VII subseque;t to my investment in at.
Ang I don't remember a simila; binder for Enerqgy,
but there may have been one.

After you got the one for IV did you read it?

\,

No, I did not.

I had no interest in reading it. I didn't want to
be involved in these investments. I was happily
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enjoying retirement, playing tennis and building my
model railroad. And I was trusting my good friend
Jack to just give me an opportunity to invest in
what sounded like a safe and good diversificatioé
away from the stock market. And I didn't want to

be involved. It was just all legal documents that

I couldn't care less about reading at the time.

Again, I admit my shame in not being smart enough

to read them. But I trusted my friend.

I see. Sq‘the next time you invested you hadn't
read the agreement that was sent to you the first
time? :

That's correct.

And you didn't read thé agreeméht‘the next time
either?

No, it was just more of the same, legal documents.’
Just legal documents?

And each time I was given a blank signature page
and asked to sign it by Mri McIntyre, my friend, at
some kind of a social event without the document
attaéhed. )
Well, I guess, the question I have is if the
document had been attached and it was just another
legal document, would you have read it?

Probably not then either, especially if I was at a
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social event. If he had the whole document there
rand he folded over just the signature page and ~ ~
said, here, I need'you to sign it, I probably would
have/done it.
Well, isn't it a possibly that some of the things
about what you're complaining are authorized by
language in the agreement that you never read?
I do not believe having read them now that they are
authorized, no. B
Can you find a provision in any of Ehe agreéments

that says what you said, which is that whenever

there's a management fee provided for, all the

" expenses are considered part of the fee? Does that

exist in any of those agreements?

There's no language one way or the other, but I
never said all the expenses. There's a clear
difference between expenses associated with the
.legal entity itse}f, which is the LLC, éuch as
property taxes and CPA fees and legal fees and
linsurapce and any other kind of tax and expenses
incurred by the manager to fqlfii the duties that
he's been hired and compensated to perform.

But that clear difference does not exist in any of

-

the operating agreements that you didn't read, does
it?
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- 341
1 A There's no reference to expenses, I believe, in any
) 2 form in the operating agreements.
3 Q So where is this definition that you're giving me?
4 Where does it come from? Does it come from the
5 stratosphere? Does it'éome from your experience?
6 Where does it come from?
7 A Partly and mostly or mainly from my experience in
8 the investment management world, yes. ’
) So we're taking your word for whether.that's
10 A Oh, you can verify that with anybody you want to in
11 the investment management world.
12 0 I see.
13 A Please do, in fact. '
14 Q The investment management world?
15 A And that's what these products are. They're
16 investment products. -
17 Q Do peopie in the investment management world
18 ordinarily read the documents that they sign?
19 A Usually yes, because you're dealing with arm's
20 length transactions and not a close friend just
21 saying let's invest, do you want to buy some of
22 these shares that I'm offering you in a éompany I'm
23 forming to buy some timberland.
24 You hold two degrees, don't you?
125 A& I do.
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342

Doesn't the law presuppose that you'll read your

7
.

agreements?

The law presupéose?/
Yes.

I'm not a lawyer. I don't know what the law

1

presupposes.

entitled to be .treated as an innocent babe in the
woods because you didn’t‘read—your agreement.

I'm sitting here saying that I did not read the
agreements to my own shame, that I trusted my
friend based on what he told me and what was in the
offeriné documents only.

So, if I'm correct and therg perhaps is something _
in one of these agreements tha? authorizes some of
the conduct that you find nefarious, you
unwittingly participated in your own undoing by not
reading the documents, didn't you?

I disagree that there's anything in the language in
those agreement that would have provided him the
right to take our money in improper ways, what I
éall improper ways. (

Before you started discussing this matter with the
attorney general's office had you read all the

agreements?
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I don't remember when I had my first conversation
with anyone in the attorney géneraI‘; office. But -
I think that after the initial issues were raised
and I got involved in dbing some investigative
work, I believe I then pulled out the operating
agreements right away and read one or two gf them,
yes. , \ .
\
And, again, was that before or after you had
interaction with the attorney general's ocffice?
I'm guessing it was before. I don't remember the

sequence.

. Do you remember when you had your first interaction

with the attorney general's office?

I have no recollection about it. <

\

None at all?

No recollection as to dates, no.

I see.

It was a little over a year‘probably.

Probably. But you don't have that date written
down in your book thereé

No, this is my accounting analysis. This isn't a

day book.

With whom did you interact, or do'you not remember

\

that either?

I interacted, I believe, '‘only ‘with Sandra Matthews.
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I forget if it was anybody else that -- no, I don't
think there was anybody else that I ever interacted
with at the attorney general's office.

Well, I'm certain at some juncture you had to speak

to my colleague here, Mr. Crapps, didn't you?

Oh, only after -- I never heard of Mr. Crapps until
after the order-was'issued.

Okay. I think I understood you to say that you
didﬁ‘t really rely on the eleven percent figure®
that was quoted. Is that correct?

I read it out of interest, but again, having had
experience in the investment world, I know that any
quote of previous rates of reﬁﬁrn in any investment
product cannot be relied upon for an_expected |
future rate of return. It's certainly ﬁot a
guarantee of a rate of return.

~

Do you know whether the eleven percent was a rate
of return on investment ér was a rate of growth of
the timber?

I beliéye it was referred to as a rate of return on
thé-investment. I don't know how 1t was quoted in

the offering document.

But you didn't rely on it under any set of

circumstances? ~
Not on a precise number, no. I was told that, you
\
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know, that's the historical number. I would have
been’ happy w%th even a five or six percent average
annual rate of return on the current return plus’a
payoff‘someday of the disposition of the propérty.
My entire return over five years in Silver Oak IV,
not average annuél, entire return in terms of

/distributions I ré;eived was ébout seven percent
which works out to an average annual. of one point
something or two poiné something. And that's the
highest”of all the Silver Oaks.

Are you telling me you that invested because you
expected cash fiow out of the timber companies?
That Qas one part of the investment, yes.

You know how long it takes a stand of trees &o
grow? .

No, I do not. I don't know anything about the
timber business. . ,
Do you know whether eighteen to\twenty years is the
average or not? <

I do not know that one way or the other.

Do you know how many times you can timber a typical
Southern Yellow Pine forest in a period of twenty
~years?

No. You can ask me a thousand questions about the

\
\
timber industry and my answer is going to be I
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don't know. -
Then why would you expect any cash flow?
Based on how the -- my knowledge of trees is
irrelevant to an investment in(timber partnerships
that I were told provide a return from the cuttiﬁg

of timber. And the fact that I didn't rely on an

exact rate of eleven percent is irrelevant. I

expected a return from the cutting of timber.
That's how the product was ééscribed to(me by my
good friend Jack McIntyre.

Are the SOLT properties that ﬂ;ve not been sold,
that is I, II, IV, V, are those on_the market.

presently? ) -

I is listed -- ) .

MR. CRAPPS: Excuse me. We're back on informaEioﬁ
under Mr. Silver now.

"THE COURT: I sustain. We need to

MR. MATHISON: Again, he testified there is an
investment coﬁbonent, a capital gain as part
and parcel of what he bought. I'm trying to
find out what it is.

MR. CRAPPS: No represe;tation was made in
connection with the offér of the security,

and the management of Mr. Silver has no basis.
- /
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~

MR. MATHISON: I'm not asking him anything about the
management. He said whether or not they're
listed.

MR. CRAPPS: Currently.

MR. MATHISON: He's not taking credit for managing
?pyth}ng. He's going to a committee and
getting them to approve them.

MR. CRAPPS: Mr. McIntyre ceased being manager of

~ thege over a year ago or about a year ago now.
y
Sé whether they're currently listed or not is.

beyond the scope of this hearing.

THE COURT: I sustain.

Well, let's put 1t this way. You can't tell what
your return on investment is until you find out
what you‘can sell the property for, can you?

That would be true.

Yes. So without knowing how much it's listed for,
we have no way of knowing how -much you could sell

it for and how much your return would be, can we?

MR. CRAPPS: Again, I mean, Mr. Silver's remedial

/

measures since his management of these

/ v . .
companies 1s, regardless of the representation

‘made in connection with the sale of the
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security and the management of Mr. McIntyre.,

THE COURT: I sustain the objection.

MR. MATHISON: If it sold at 100 percent markup,
then all of these represéntations would not
only be true but would be welcome. Ha; could

- that possibly be irrelevant? It's only
irrelevant because they want it to bg. If all
of these are golden, they've got no complaint.
They're sitting here complaining about
literally the furniture movinglaround on the
Titanic.

MR. CRAPPS: Your Honor, we're proving that
securities fraud that occurred on the offer
and sale of the security. Certain
representations were made. Mr. McIntyre's
management of the companies was contrary to
that, and that;s what we're here to prove.
We're not here to prove anything that Mr.
Silver has done to remediate Mr. McIntyre's --

MR. MATHISON: I'q not talking about Mr. Sil?er in

' the context of remediation. I'm talking about

what the value of the investment is currently.

“MR. CRAPPS: Again, it's irrelevant to the evidence
ofy violation. i

THE COURT: I sustain the objection.
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MR. MATHISON: Well, then how would be possibly know

MR.

what the’value of the security is? There is
no evidence in the record as to what it was on,
the day of the alleged misrepresentation.

None.
CRAPPS: We're not proving damages, a gain orla
loss on the securities. It's irrelevant to

the fraud that occurred at the outset proven

by Mr. McIntyre's management.

THE COURT: - I sustain the objection.
N

MR. CRAPPS: Thank you.

MR. MATHISON: Forgive me, but I'm still -- it's
irrelevant. If that's the case, exactly what
is the case about?

MR. CRAPPS: Our case\is laid out clearly in the
cease -and desist order.

MR. MATHISON: ?here are fourteen pages of what I
would consider morbus bologna in that order.
You couid find anythfng in it 1f you looked
hard enough. I'm asking -- ’

MR. CRAPPS: Can we mové on? The objéction has been
sustained. .

THE COURT: We do --"I've sustaiﬂed the objection. )

}
We do need to move on.
¢

Thompson Court Reporting, Inc.
www thompsonreporting.com

ROA_0509




472

Transcript of Proceeding - 10/1/2013
In re: Joha M Mcintyre and Silver Oak Land Management, LLC

350"
1 Q I believe you tes?ified that you expected to be'a _
2 passive investor in your Silver Oak Land Trust
g 3 investments, that is in\the investments that were
4 -made in the companies that held timber. Is that
5 correct? . .
6 A | As well as the energy company, yes. ’
1 Q When did you change,K your expectations, become
’ 8 ‘ something other than just. a passive investor in
3 - Silver Oak Energy, ‘LLC? >
10 A I never really changed my expectations. The one I
11 mentioned under direct testimony, I think, that at
12 one’point knowing as paré of conversations we were
13 \ having about the need to raise capital to make the
) 14 busihe§s into an operating business from a startup
15 b&siness, that having .met someone through a tennis
16 ) match that I knew was in the private equity
1i business, I asked Jack if would be worthwhile if-I
18 ‘ contact that person, which I did at Jack's |
. 19 approval. And basically that was my only active
20 ~role ever, if you want to call it. I don't call
21 that an active role. I was just trying t; find a
22 \\ source for revenue once. Source of capital, I ,
23 should say.
. 24 Q Did you, Mr. Silver, authorize the use of your name
25 and credentials as part of the business plan ' ‘
~ o~
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updated on December 10, 2010 that was disseminated

to potential customers and investors?

We talked about giving each of us titles of some

sort so that when and if we could raise capital ?qd

become an operating company, we could, if

necessary, have official roles in the company. So

I said f believe I'd serve as the initial chief ,

financial officer until we get the company really

up going at which point I would want to retire

again. -

So you were going to be the chief financial officer

and --

Only subject to the raising of capital to make it

an operating companf.

And in the business plan, which has been admitted

as Respondent's Exhibit No. 5, that's you which is

descrlped on page nine, Richard A. Silvef. Is that
\\

correct?

Yep.

And you authorized that?

Jack ran it by me. I penned in some details for

him and I said, okay: go ahead and use it. And I

guess I wasn't being called the chief financial

officer, just a financial advisor.

And who was it that you were attempting to raise
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money with?

Who was the party?

Yes.

I don't even remember his name. It was somebody
who wvisited Daufuskie Island that I had a tennis
match with who I found out from conversation was in,
the private equity business. And I think I had had
his phone number from scheduling the tennis match
and reached out to him when Jack said, yeah, éo‘
ahead and do it. That's my recollection of how
that happened. I'm trying to think of a name.

The company was trying to raise betwéen ten and $20
million. Is that correct?

We talked for a long time about 20 million. I
think at some point we may have lowered our
expectations that we would have settled for 10
million or something along those lines. ~

And that's.your email that I just handed you to Mr.
McIntyre discussing that?

I believe. Yes, this is my éhail, yeah. It refers
to a range of ten to 20 million, yes.

And you were working on getting that capital?

I was not ﬁorking on anything. I reached out to
one pa;ty that I had meé that I thought might be

able to help us. He expressed no interest in it,
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and that was the extent my involvement.
And this is a party whose name you can't recall?
I think his name -- Now I'm thinking about it. It

was a tennis player. I think his last name might
have been Rizzi, something like that.

And did you ascertain ways that new investors could
be taken in by diluﬁing the participationspof the
existing investors? Was that one of the things
that‘you were charged with doing?

Charged with doing? I don't ;ecall being charged
with doing anything. I think we obviously said‘if
we bring in new capital it will dilute our
interest. - It's a fact. You can't give a new owner
part of a company Qithput it still adding to 100
percent ownership interest.

The email that I showed you, did you send that to
Mr.\McIntyre?

Is this the same one you just sent me?

Yes, sir.

I believe it is, yes. A

Did he respond as the email below i£ indicates?

r

It looks like he did.

MR. MATHISON: I move that in evidence.
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pid you --

THE COURT: Do you have objection?

MR. CRAPPS: What exactly is that email there? The
one he wrote or both emails?

MR. MATHISON: Both. He said that he received it

from Jack. -

I said it look like one I received, yes.

MR. CRAPPS: He can admit it for his knowledge of

(
it, not for the truth of the lower half.

THE COURT: Right.
MR. CRAPPS: We have no objection to it.
THE COURT: We admit it as Respondent's Exhibit No.

16.

-

(Whereupon, Respondents' Exhibit No. 16

was marked and received into evidence.)

Did you take it upon yourself to come up with a
plan for readjusting the equity in Silver Oak

¢ A
Energy in order to take in these new investors?

I don't recall a plan. But, again, it's simple

arithmetic, so I might have worked out something on
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an Excel spreadsheet. I have no reccllection of

~

_'doing that, but I might have.

I'm sending you an ‘email that you prepared on
Wednesdéy, January 12, 2011 and a;kvif you can \
identify for me, please.

It look§ like one I wrote, yes.

Would any of that arithmetical éalculation or
recalculation had been necessary unless you éaised
additional capital and took in new invesﬁors?

No. I think this whole thing was based on what
would happen if we took in ne% investors. Why
would Qé need to adjust the capital without ?he -

why would we need to adjust ownership percentages

unless we had capital come in?

Okay. So you were not only working in getting the

new capital, you were also --
I was not working on an&thing. You can‘keep
putting words in other people's mouths, but I was

not working on anything. I made one reach out to
one person I had met at a tennis match beca;se I
knew he was in the private equity business and
asked Jack if he thought it would be worth our
while for me to contact him to see if he had any

interest. That was the only -- I wasn't working on

anything. So you can keep asking the same question

\
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1 and try to put words in my mouth the same way. I'm
2 ‘ éoing to answer it the same way every time.
3Q The words on the page, sir) while they didn't come
4 ‘out of your mouth, did they come off your fingers?
5 A They did.
- 6 Q And if you weren't interested in this company in
1 7 some kind of management capacity, why would you
8 ever come up with this plan?
9 A We needed to raise capital to make the c;mpany
10 work. I was doing whatever I could in just helping
C . 11 Jack. Jack didn't know how to work out the
g . 12 formulas for what would happen\when capitél came \
13 in. -
14
15 " MR. MATHISON: Objection? I
16 MR. CRAPPS: Are you admitting it?
. 17 MR. MATHISON: I'm offering it, yes.
18 MR. MATHISON: Again; there's a second email there.
’ 19 ‘ We have no objection to the one Mr. Silver has
20 " claimed to have written. Ié you're going to
21 admit the lower half for Mr. Silver's notice
22 of it, but not for any truth asser;ed~therein.
23 MR. MATHISON: The second email starts out "Happy‘ <
24 New Year MXG Growers." I don't think we'll ~
e need that. ) _ .
v thompaonteporing com
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THE COURT: So we're admitting the first email only?

MR. MATHISON: And we're going to leave out the
{
felicitations for the MXG Growers.

THE COURT: Mark this one as Respondents' Exhibit

/

No. 17.

(Whereupon, Respondents' Exhibit No. 17

\
was marked and received into evidence.)

THE..COURT: And do you want to physically redact it?

MR. MATHISON: If Jordan does, )

THE COURT: Do you want to do that, Jordan?

MR. MATHiSON: It's innocuous. I'm not trying to
use it is what I'm saying.

. ( /
MR. CRAPPS: Parkin, we would agree to keep it

separate. ¢
You didn't make any of the trips that Mr. Finn and
Mr. Mone did with the objective of finding and
executing off-take agreements, did you?

No, I did not. I don't even think I knew about

them until after the fact, nor would I have gone

even if I had been asked to go.
How did you first learn that Mr. Finn had a problem

with Mr. McIntyre?
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1 A I believe, as I testified under direct, I received

2 a phone call on August 24, 2012 from Mr. Finn.

3 Q And he said what?

™ 4 A I can't repeat the conversation. It was a long \
) 5 one. But he explained to me the 'issue with £he

6 $25,000 loan that he had made under what he

7 described as false pretenses based oq\his research

8 after the fact and the fact that he had received

9 multiple explanations over time as to how that )
10 m;ney was actually used. Each of which, after

11 doing additional research, he determined\wa; a

12 fabrication of the truth.

~ 13 Q And do you know what any of those

14 m?srepresentations were?

15 A The only one I recall -- I recall two of them. I

i6 . believe he said the first, at the time of the

17 initial request, it was to clean up the farm or do B
18 some work up at the farm to make it more -

~ 19 presentable of\to clean it up or needed'weeding. I -

20 don't even remember the details. And then I P
21 believe he-was later told that after another

22 conversation with Jack that Jack had told him that

23 Jack would match the $25,000 because they h;d an

24 opportunity to buy all of the remaining plants at

25 Speedling in Florida where they had previously
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bought some plants in 2010 that were legitimate.
And that it would take $50,000 to do it. That was
ny understandiné of what Paul explained to me at
the time.
Did he tell you why he thought that was false or

deceptive?

He told me that -- ) p

MR. CRAPPS: Excuse me, Paul was just here. I guess
I object to continuing the questioning of Mr.
Silver as to what Paul just testified to

—_—

earlier today. ) /

MR. MATHISON: Actually, he’didn't. He didn't
’ t;stif; to it exéept when I asked him. He
simply testified to something that he hadn't
documented in any of his email beforehand,
which is what Mr. Crapps asked him abcut. I'm
the one that asked him about Speedling.

MR. C%APPS: Well, even more reason not to have to
ask Mr. Silver to try to detepmine Mr. Finn's
understanding of the situation.

THE COURT: Well, I'll let it in for Mr. Silver's
knowledge that Mr. Finn had problems with Mf.
McIntyre for notice, but not to the t;uth

that's asserted in the statements.

\
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- . N
- 2 A Repeat the question, please.
3 0 You answered the last question I had. The next
4 question is, do you know whether Mr. Short made a
5 trip in an effort to locate the rhizomes that they f
6 believed to have beep purchased and planted? i}
i 7 - A I think I remember Dave Short saying something at -
| 8 some point in time about having gone ub to the farm
‘ = 9 "to see if there were rhizomes planted there.
- 10 Q Thi; is the farm ip Clio? Ié tﬁat right? )
11 A Yes. a
12 Q And dg you know whether there were in fact rhizomes

‘ oy

13 planted there?

14 A Well, .the farm had already been planted with some

, 15 rhizomes. I think he came back and reported that
| 16 . there were ﬁo new rhizomes planted there, which
17 Paul had been told there were from these plants
18 that had been bought in Florida, based on what Paul
) 19 tolé me. And, again, you seem to be very
20 interested in hearsay evidence when it benefits you
21 but object quickly to hearsay evidence when it
22 doesn't. |
i 23 o) I can't do anything other than that at this point, —
\ N
24 Mr. Silver, because so much has been let in. I ;
25 " pretty much have to do iﬁ)myself. I mean, if we
T hompsonroporing.com
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were both to disarm, I'd be happy to. It's a

little late for that now.

e

~

THE COURT: Let's stick to guestions and answers.

s
1

I think you also did a little moaning about not
having access to financial information. Is that
right? Is.that correct?

I don't moan. What was your specific question?

You said you didn't have any access to financial

-information. Is that right?

Are you talking about after I took over as mahager
and requested documentation?

No, sir. I'm talking about when you were a passive
investor in the/twa SOLT or the three SOLT entities
and you were an active participant in Silver Oa?
Energy, during that period.

I was never an active péréicipant Silver Oak
Energy. I made one reach out for capital raising
events. And you keep putting words in other
people's mouths. And, yes, I did -- I might have
said, and would say again, that I never got any
financial information fgom any of these companies
other than some proformas I think Jack did run from
time to time on the energy businéss as to how it

y R
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1 would financially if we were able to sign off—také
2 agreements. . ‘ )
3 Q And you got Kls, too, didn't you?
. 4 A Kls are useless pieces of information for
5 understanding the financial workings of an entity. -
6 Q But they're good signposts to point you in the
’ 7 direction of where you can find that financial‘
8 inférmation, aren't they?
9 A No; they're not, actually.
10 Q Oh, be;ause,~you know, Carey & Company are
o1 certified public accountants. You wouldn't want to
12 go there --
13 A Carey & Company never did an audit of the books.
14 They were not hired té be an auditor. They are a
15 . tax preparer.
16 Q Did you ever contact Carey & Company in én effort
17 to’ look at the books that they had?
18 A They didn't have the books. And t?ey would have no
19 reason to have the books. They are a tax preparer,
20 not an auditor.
| v 21 Q So you're saying that you never contacted them
22 because you didn't think they could give you good
23 information?
24 A I knew they couldn't give me good information.
25 They don't audit the books and records of the
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company. They've never seen the books and records
of the company.

Do you know whether or not these loans about which
you profess to be so shocked appeared on every
single tax return that was filed by the entities
during the period that you weren't paying any
attention? - )

Say that again. What was it I'm paying attention
to? L

The loans to Silver Oak Land Management.

I didn't know about the loans until I became
manager and got my hands on the books and records.
But do you know whether or not they appeared on the
tax returns every single year?

I know that many of the—loans did appear ‘on tax
returné. I think there were some that were not’
properly accounted for.

So you could have learned of the loans simply by
going to Carey & Company?

No, Carey & Company would not have shared any
information with me. When I took over as .manager I
had to request Jack to write a letter to Carey &
Company to then turn over access to the tax records
to me.

Do you know whether Carey & Company maintained a
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1 trial balance for each of these entities on a
i 2 * monthly ending quarterly basis?
3 \ A I don't think ghey -- I don't know, but I don't
4 believe that they ever held -- did anything on a /\
5 _ monthly reporfing basis. My understanding is at
- 6 the end of each year they received a one page v
7 printout from Jack's Quicken records that was a
8 cash flow statement of inflows and outflows for the
9 year for each\bompany. And that was all they
10 received in order to prepare tax returns.
11 Q Well, maybe that's what they told you. Did you
12 threaten them the way you threatened Mr. McIntyre? N ’
13 A I never threatened anybody. 1I'm passive.
14 Q Thank you.
15 ) : N
16 MR. MATHISON: Now, I'd like\ta be able to impeach
17 him with the documentslthat he previously
18 ruled out.
. 19 THE COURT: What do you say, Mr. Crapps?
‘ 20 MR. CRAPPS: I still feel like we're -- ahy gind of \
21 threats made to anybody is kind of irrelevant.
22\\ And it has no bearing. in this case. -
23 MR. MATHISON: The threats are highly relevant.
24 They go to his state of his mind. They go toJ
25 his character. He just testified he never
~ —
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made a threat to anyone. I've got six letters
in which threats are made.- Explicit threats.

THE COURT: Well, let's proceed and see if they are
as you characterize them. -
MR. MATHISON: Thank you, Your Honor. May we have a

break just for about ten minutes?

THE COURT: Yes.
(Off the Record)

Mr. Silver, on September 25th did you, in writing/
explicitly threaten Jack McIntyre that unless he
£esigned, you would have criminal charges brought
against him?

You may word it as a threat, but it was a request

that he resign because we had discovere@ that-there

/

/
place that we believe arose to the criminal level,

were a great deal of alleged malfeasance that took
\

yes.

Specifically, was the language, "This is your last

chance before criminal charges are brought." Did

you say that?

I may have worded it that way, yes.

Did you also say --
We were pleading with Jack to sit down with us and
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1 work out a restitution plan to save him from more

2 dire circumstances.

3 Q Well, I'm going to hand you your email.

4 .

/

5 MR. CRAPPS: May I see it? i

6 MR. MATHISON: Sure.

7 MR. CRAPPS: Your Honor, it's our position that this
8 whole line of questioning of alleged threats

9 is irrelevant to the case. We feel these
10 . documents are being admitteé to show that are
11 also irrelevant. And so again renew our
12 objection aé the relevance of. all this.
13 THE COURT: Well, it sounds like they a;e in the
14 relevant time period. VAnd I think they do go
15 to the credibility of the wifness. I'd think
16 I have' to let them in.

17 MR. CRAPPS: We'd also object to let the record and
18 ~ Mr. Silver state what he said as opposed to

19 Mr. Mathison paraphrasing and characterizing
20 his statements as things that may or may not
21 . be

22 MR. MATHISON: I'll have him read the letter. Would
23 that satisfy you?
54 THE COURT: Let's proceed.

25 MR. MATHISON: I move the introduction as the next

p _
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1 Respondents' exhibit. \
2
3 (Whereupon, Respondents' Exhibit No. 18
4 was marked and received into evidence.)
5 :
6 Q Mr. Silvér, would you now read your email stértlng
A 7 with the salutation "Jack."
8 A (As read) Jack, you have told Jim a number of times
9 you will resign from all SOLTs as manager and that
10 you will,K turn over all records éo me, yet you
. 11 '~ continue to/do either one. This is your lasQ
12 chance before criminal charges are brought. You
13 are to deliver via email by ten ﬁ.m. tonight a
14 resignation letter to every member of every SOLT in
15 which you résign as manager, and fo; SOLTs I, II,
- | ,
16 / \ IIT you name Murray Reed as interim manager and you -
17 'name me as treasurer. And for SOLTs IV, V and VII
. 18 \ you name me as interim manager. Dokyou want me to
19 continue?
20 Q Yes.
21 A (As read) You are not to put anything in the
22 resignation letters other than that you are
23 resigning for personal reasons. No bullshit
24 stories of any kind. Plain and simple for personal
25 reasons you resign: If you put anything else in
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that tries to paint you in a good light, I will
then send to all members of all SOLTs some of the
glaring-examples of your outright theft of SOE -
monies, including examples of how you recorded many
personal expenses under different payee name;—to
cover up your theft showing intentional fraud. I'm
not asking you to admit any guilt in these letters,
but you are not to put anything in that sheds a
good light on you or on anything you've done far
these entities over time. You are to -deliver to me
by five p.m. tomorrow, Wednesday, 9/26412 every
record you have for Silver Oak Energy and ever§
SOLf as previously reéuested. You are to include
copies of all monthly bank statements for SOLM
since the establishment of SOLT I through the end
of last month. You are to include all QuickBooks
history since inception of each entity in a file
that I can upload int9 mf Quickeq or QuickBooks
application. This is your final chance before much’
more aire circumstanceé\befall you.

~

What dire circumstances were you referring to, sir?-

J

~

~

We had been pleading with Jack for weeks to admit
he had violated the trust of his close friends, to
sit dowﬁ with us and work out a restitution plan
which we were perfectly happy to do to turn over
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the records so we could figure out the extent of

the alleged pglféasance and to try to get all of
this behind us. And thaf if he continued to
stone*all, that we'd have no other choice other

than to go to the governing authorities to see if
they coulq hold him accountable.
And he resigned, didn't he?

He did eventually resign, yes.
‘He -resigned on the 25th, didn;t he?’
I don't remember the date.

And y'all reported him, anywéy, to the governmental
. ¢

authorities, isn't that right?

I did not, no, not initially.

Well, who did? . , -

Well, I think you asked Mr. Finn if he's the one,
that contacted ;ﬁe attorgey gene:al'é office
earlier today, and T think he said yes. N

But notwithstanding the fact that he resigned, he '
still didn\t do everything §ou wanted, did he?

He did some of what I'had been asking:for, in terms
of delivering bank statements and Quicken records.
I never got the supporting documentation I asked
for. ”

Did you, thereafter, write an email to Mr.

McIntyre's wife, Judith Costello, threatening to
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1 ) put Jack in jail unless he did what you wanted? X
_ 2 A Well, you can use the word "threat" all you want. \
i 3 I was rgspondiné to a hysterical wife who pleaded ~
4 with me to do everything humanly possible to keep
) S her husband and father of her daughter out of jail. -
6 And I told her I woulaldo evérything I could
/
7 possibly but that Jack nee;ed to cooperate.
e ‘ . |
9 MR? CRAPPS: Your Honor, we renew our objection. We
10 would argue this is irrelevant, really a wasﬁé \/
11 of cur time here, so.
, 12 THE COURT: Well, I overrule the objection. I think
13 ‘ ig's as on the first one.
14 MR. MATHISON: May it please the court, Your Honoz, ~
h 15 there are. a couple‘of things that probably are
16 - objectionable here. They made a settlement
v\‘ 17 © proposal to Mr. McIntyre.' And this was .
\ 18 ' written in anger because he had not accepted
19 that proposal. I'm not offering it fo£
20 I anything having to do with what the proposal
21 was about. I don't feel that's relevant. The
22 ,only thing that's relevant is he was angry ‘ L
N 23 because he wouldn't QO i£. g
24 ’ THE COURT: I accept it for that purpose only.
25
!
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1 Q- TI'm sﬁowing you this document and ask you if that
2 'is the email that fou sent to Mr. McIntyre's wife.
3 A It loqks like it, yes. /
4 Q . And lest we discuss things that I just said that I
5 didn't think should be discussed, would you start
6 reading that letter at)the thiré parégraph, please.
7 A Again, this was a response to his wife's hysterical
8 - pleas with me -- to me to try to help keep her
9 husband out of jail. I begged him to work with us
10 to sit down with us and make an offer. So this

11 says, (As read) I also informed Jack that this

12\ ' wiil be his last opportgnity_to get the slate wiped
13 ¢lean so that he can avoid having to spend

14 " significant amounts of money defending himself

15 against lawsuits and against civil and Eriminal

16 charges which may be brought by both state and

/

17 federal law enforcemenf\égencies. I promised you
18 that I would do whatever I could for Alex's sake -
19 Which is Jacks!s daughter -.to help Jack stay out
20 of jail. I told Jack that the only way I will gelp

\21 ‘ ;n that\ regard is if he accepts the\settlemént

22 offer. Should I keep goiné?J

23 Q Yes. \ L

g 24 A (As read) éince Jack apparently is determined to
25 - fight this, things are going to get much worse.
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MR. MATHISON: I move the introduction to that as
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Federal law enforcement officials are about to ‘

becoﬁe involved in addition to the state officials ¢

already investigéting. These investigations are
.

not limited to the energy company. The attorney
general's office already has copies of all of the
records for all of the land trusts and has been

digging through those records for many weeks. T

goes to jail.
\
Do I understand your testimony to be that this

letter or this email-was written to reassure a

hysterical wife? N

It was to respond/to her pleas to me to help keep
her husband out of jail only because of the -impact
it would have on their daughter. I had told her )
that I would do whatever I céuld éo do that, but
that Jack needed to coopérate with us.

And that is your email, you can identify as your

email?

Yes. .

Respondents'. Exhibit No. 19. -
) -
MR. CRAPPS: Just a renewal of our objection.

THE COURT: Objection is noted, but I will admit it.
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1 MR. MATHISON: Excuse me, it's already in for

2 - identification as Exhibit No. 15. Just mo?e

3 it over.

4 THE COURT: So show it was ad@itteé now.

5

N

6 (Whereupon, Respondents' Exhibit No. 15

7 previously marked for identification is

8 now received into evidence.)

9 - - ‘

10 Q The email dated September 25th, Respondents'

11 Exhibit No. 18, did you send that to anyone other
12 ‘than Mr. McIntyre? ‘

13 A This is the one you showed me earlier? )

14 0 Yes, sir. . . - p

15 A I copied in Murray Reed and Jim Paris.

16 Q Did you have any BCCs on there that wouldn't

17 necesséﬁilylshow? That's not your computer, that's
18 soﬁebgdy else's computer that downloadedj£hat.

19 A I have no recoilection. )
20 You don't know whether you did? So you could, you
élx/ just don't -- /

22 & I’don't think I did in this case. The reason I

23 would have copied in Mur;ay and Jim is that\Murray
24 and Jim were Jac#'s two closest\friends. For 20

25 years in the case of Murray and 25 &ears in the
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1 case of Jim. They were thg ones that I was using
2 as what I would call a go between- to try to plea
3 with Jack to sit down with us, admit he had
4 o violated the trust of his friends and to work out a
5 settlement plan with us.
6 Q So two other people received this that you know of?
)
7 A The two that were invelved in trying to get Jack to
8 work out a settlement plan, yes. ) ‘
9 Q’ And with respect to what's now been remitted to
10 Respondents' Exhibit No. 15, w@}ch is your email to
11 Mr. McIntyre's wife, did you sené that to anyone
12 other than Ms. Costello, as she preférs to be
13 known?
14 A I sent it to Jack, it looks like.
15 Q Were there any BCCs on that one, sir?
16 A Not that I recall.
17 Q But you"d still have that in your computer,
18 wouldn't you, so we cculd find it if we needed to?
19 A Probably. I don't know which ones I saved and
20 \didn't save at the time. I also had a computer
21 that crashed and got fried at one point somewhere a
22 yeariago: I don'tVremember. -
23 Q And in Respondents' Exhibit No. 18, specifically in
24 the second paragraph on the second page, did you
25 / threaten that you would use the monies out of the
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sale of the SOLT VII property to wage additional

lawsuits against Mr. McIntyre?

MR. CRAPPS: We'd like to object. We've gone from
one item we feel is irrelevant to something
that 1s being deemed irrelévant.

THE COURT: Well, this is a different context, and

I'm going to overrule the objection.

Would you read that paragraph for me, please?

(As read) We are ciose to a sale of oné of the
SOLT's property which will provide significant
monies: to file additional lawsuits against Jack.
Some of his offenses call for triple damages, so he
and you will end up with no interest in any of the
companies and a fortune will ha;e been fpent on
legal fees. There is ample smoking gun eviaence to
put him in jail.

And, again, I ask you how would a hysterical wife
find anything in that paragraph reassuring?

At this point, I was informing her that in trying
to help her keep her husband out of —- I won'£ even
call it her husband -- her daughter's father out of
jail, which 1s the context I was trying to help her
in, that I had exhausted all avenues thgt were left
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to me because he refused to cooperate.

4

May I ask in what connection you wrote those
lettérs with respect to entities, in which you had
no’interest, for example, SOLT III, SOLT II?

Once I became manager of -- I became manager of all
the entities, including the two that I did not have
an investment in, SOLTs II and III.

So that would be the case, obviou;ly, with respect
ﬁo the second of the two letters, which is actually
Respéndehts' Exhibit No. 15. But that wasn't the
case on the 25th, was it? You weren't manager‘gf
anything --

A;tually, I was because before Jack resigned, I had
already been elected by the members to se}ve/és
manager. His resignation was just an additional
legal formality so that he couldn't come back later
and challenge the fact that he had élready been
replaced as manager.

Where are those documents? You have documents that
establish that you had already been elected his
successor before he resigned? J

I believe once he resigned and we did new
resolutions, I didn't séve the old ones that had

elected me as manager, but I may have them in a

folder at home somewhere.
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‘l> Q You're saying that‘there were temporary or ad hoc
2 - documents that were created to make you manager in
3 somé‘capacity for all of these entities and then
4 that once he resigned you created new documents? -
5 Is that what y?P're telling me?
\ . 6 A What happened—was I wenf to the attorney that Jack
7 had used at McNair Law Firm to create these
’ 8 companies. I asked her her advié; as to what is
) .
. S necessary absent any. specific language in the
10 operating agreements to>replace the manager. And
11 ' she expla}ned to me that under South Carolina law
)12 absent any language in the agreement or anythinglto
13 the contrary that it would take a vote of a simple
14 ., majority by percentage owned of the owners to
)
15 remove Jack and replace Jack. So I did an email,
16 which I believe ybu had me read earlier or I did
17 under direct, where I iAtroduced myself to ail of
/ 18 the owners, explained what I had found during the
19 earlier‘stages of my investigation and asked the
20 owners to vofe by email or verbally, - I don't even
21 remember. - wh;ch I was told by the attorney was,
22 also okay, to get a majority vote to have Jack
23 removed and to have me named as?manager. I then
24 filed the documents with the Secrefary of State to
25 show that whatever that technical title is,
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1 registered agent or something like that, was now me .
2 instead of Jack. And then I went back to the
3 ‘ attorney and she said we ought to get this,done in
4 a more formal way, and she drew up new resolutions
S that were in writiﬁg thatleach éerson would.then be
6 asked to sign again that namedwme as the manager.;
’ 1 Q So the McNair %irm\ought to have a record of you -
8 having attained your role in the one capacity and
S then having attained it through the resignation?
10 :
' / N
11 MR. CRAPPS: Your Honor, I feel we have somehow gone
k 12 beyeond the scope of impeachment and we're back s
13 into the appropriatenesé of Mr. Siiver‘s
14 managemeﬁt of the company which again is g
15 . subject to lawsuits beyond this forum and not
16 relévant to this hearing. )
17 THE COURT: I'm letting these in be%ause of the
18 credibility of the witness based on his prior
19 - statements. And‘for tha£ reason, I'm going to
20 - overrule the objection and not letting them in -
| 21 for the truth of whaé McNair advised or \
i 22 o anything else.
1 o _ 23
24 0 Subsequently, Mr. Silver, did you and Mr. Short,
25 the latter on behalf of Silver Oak Energy, LLC make
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