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STATEMENT OF THE ISSUES ON APPEAL

I.  DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT |
: TO RESPONDENT BEAUFORT-JASPER ACE WHEN THE RECORD
CONTAINS AMPLE EVIDENCE TO OVERCOME THE MOTION AND
WHEN DISCOVERY WAS INCOMPLETE"

.



STATEMENT OF THE CASE

This case arises from false _and defamatory statements publishéd by a member of
the administration of Beaufort-Jasper VAeéderny for Career Excellence (hereinafter, |
“ACE”), against John Doe, who v‘t/as an .instructor.at the school. Through letters mailed to
John Doe’s home addresses, the ACE administration employee published to Doe’s/wife
thdt John .Doe' was navrng-an affair_\z\rith another instructor at ACE. The allegation was
patently untrue.

Due to the sensitive and" personeﬂ nature ‘of the 'fqlse allegations, on October 29,
2013, John Doe filed a Motion for Leave o.f‘ Court to Protect the Identity of the Plaintiff
. and to Proceed Under atn Order of Confidentiality. (R. pp. .24‘-'31). The circuit coutt
~ granted this request. At the sarne time, Doe ﬁled‘a Motion for an Ex Parte Temporary
Restraining Order, without notice, :pursuént to Rule 65(b), SCRCP. (R. pp. 13-23). The
motion for ternporary restraining order sought to enjoin Respondent, its employees, and‘
the Jasper County éheriff’s Office from altering, repairing, or manipulating a computer
hard drive .that had been taken into evidenee from ACE by the Sheriff’s Offrce in

1nvest1gat1ng the creatlon of the false letter(s) mailed to Doe’s home. On October 30,

/
~

2013, the circuit court granted the Ex Parte Temporary Restraining Order (R. pp. 4-6).
Thereafter, 'counsel for Doe, ACE‘, and Jasper County entered a Consent Order for
Permanent Injunction conceming the preservation of the computer equipment at issue.
(R. pp. 7-11).

On August 18, 2015, pursuant to the South Carolina Tort Claims Act, John Doe

brought thls action in the Jasper County Court of Common Pleas. (R. pp 32- 41) Doe

alleged causes of action for negligence and defamation as against Respondent ACE, the .



Beaufort County School District, and Jasper County School Dlstr1ct : Spec1ﬁcally, Doe.
alleged that on August 21, 2013 and on multiple dates thereafter an employee or
employees in ACE’s adm1n1strat1on published to third parties, 1nclud1ng Doe S family,.
false accusations that Doe had an eirtramarital sexual relationship with a co-worker. R. p.
37).

The parties conducted limited disCov,eryT On June 15, 2017, Respondent filed the
Motion for Summary Judgment froﬂm which thisvappeal arises. Around the same time, the
parties jointly sought a Scheduling Order allowing the parties‘to complete discovery and
to mediate the case by September 30, 2017. (R. p. 12). Also, in July of 2017, the parties
agreed to a protocol for inspecting Respondent’s hard‘ drive that was subject to the
Aconsent Order for Permanent Injunction. The parties agreed'to split the costs for ACE’s
technology specialist to inspect the hard drive and provide the parties with a list of its
contents. (R. p. 125).

Respondent’.s Motion for Summary Judgment was heard by the trial court on
August24, 20l7, and the trial court informed the parties that the matter yvould be taken
under advisement. Next, by email from Respondent’s counsel on September 25,. 2017, as
ACE’s counsel inquired whether the trial court would require a proposed written order,
counsel for Doe was provided with a copy of a Form 4 Order granting ‘summary :
judgment to ACE. Prior to this email; Doe nor his counsel received any notice, electronic

or otherwise, of the entry of any order in this case.

b As its name implies, Beaufort-Jasper Academy for Career Excellence was created and funded by

both.Jasper and Beaufort counties’ school districts. After instituting this suit, the parties were able to agree
that Doe and BJACE were the proper parties to the suit; J asper County School District and Beaufort County
School Dlstrlct were dismissed by agreement



The Form 4 Order signed by Judge Hairrihgten on the d_ate o_f. the hearing states
“Defendant Beaufort Jasper Academy for Career Excellenee’s Motion for Summary
Judgment is granted,” yef, the Order has a box’ cheeke‘d indicating‘ fhat the Order did het

‘ end the case. (R. p- >2). | | |

_Becaﬁse the Form 4 had never been “e_ritered” or served on any ceunsel through
" the Cle‘rk’s office, and due to,the facially confusing Form Order, ten days after feceipt of
the Order, on October S, 2617,:Doe timely served and filed Plaintiff Joﬁn Doe’s Motion
to Alter, Amend, and/or Reconsider Pﬁrsuant to Rule 5.9(e). (R. pp- 80-83). Doe’s motion ’
sought clarification o‘f the Forr.n‘ 4, raised numerous substanti\%e and procedural issues,
endv specifically sought reconsideration and .wivth(..irawallof the Order granting summary
| judgment. Mere specifically, Ai)pellant requested thet' if, indeed, the trial judge’ intended
to grant summary judgment ‘throegh ‘the' ‘irllitial :Orde"r, then .the Ceurt s-houldl enter an
Order with specific findings of féctv and :conclu'sions of law on the issues raised by the
- perties SO Ithat appellate review could be had. (1d.)

On March 8, .201‘8,“ Judée H.arri'ngton again issued‘ a Form 4 Order denying Doe’s
‘Rule 59 MotiOﬁ to'R_econs_ider, written entry of which‘”was received through Jésper.
County’s electronic filing 'system that same day. (R. p. 1). | |

On Apfil 11, 2018, John Doe served ‘his 'thice of Appeal of two decisions by the. >
. trial court: (i) the ;March 8, 2018 Order Denying'-Plairitiff’ s Rule 59 Motion to
Recensider, Alter, and/o'r Amend, angi, (2) the August 24, 2017 Order ‘grahdng

" Defendant’s Motion for Summary Judgment.:



-STAT EMENT OF.THE FACTS

- John Doe was an instructor at Beaufort Jasper Academy for Career Excellence
located in Jasper County (R pp. 94- 95) On August 21, 2013 Doe’s wife recerved a
typed letter addressed to her and signed anonymously ‘as “sister to srster.” (R. p. 1.43).
The letter is filled with vulgar, misogynistic, and racist language, and.relat-i've to the
claims of defamation, the »let_ter ‘falsely‘ accuses D.oevofl an extramarital affair:
| Ms. [REDACTED]

[ heard the rumors for a lonlg' time. I.tigure I should mine my own

business because it did not concern me or my job. but i cant sit by

and watch that white bitch-mess with your husband and diss you. I

am sure you know who I am talking about. INAME REDACTED].

That aint right at all. I really was not gonna say anything but it was

not until 1 saw hi, kiss her the other day in his classroom...
(“Sister to Sister” letter). k_The lletter‘ goes on Iexplici.tly and profanely to state (amongst »
rnany other things) that the Doe was in fact havin‘g'sexualp rntercourse with the female.
ACE employee. (Id.)‘ |

‘ Immediately following his vyife\ confronting him wtth the ;‘Sister to Sister” letter,

- Mr. Doe reported the letter to the School~ Resource Ofﬁcer, a member.of the Jasper
County Sheriff’s Office (“JCSO”) JCSO opened an Inc1dent Report and the entire JCSO
investigative file is part of the record in this case, through drscovery Doe 1mmed1ately‘
suspected that the letter was written by an .employee of ACE, as the letter contained the
names of former ACE employees‘ as well as a“ private internal phon‘e number to Doe’s’
alleged paramour that would only have been known to ACE employees (R. p. 134) ’

On August 23, 2013, the same “Sister to Srster” letter addressed to Doe S wrfe A.
- was received at a post office box belong,ing to Doe’s father. That post office »box'

belonging to Doe’s father was the address that Mr. Doe had on file. with ACE in his



employm_ént records, and Mr. Doe had "no‘t updated the school with a subsequent change -
-of address. (R. p. 136). In the course of ir“l'vestigating'» the matter, the investigating officer

from JCSO also received confirmation from ACE’s administration that the eni/elope

containing ‘the second letter was indeed from ACE, and “came from someone at the

'school.” (Id.).

‘During the process of ‘investigating the matter, Doe and others believed that the

Director of ACE, Deonia Simmons, was involved in the creation and publication of the

- “Sister to Sister” letter. In fact, during the investigation by JCSO, Mr. Simmons

ultimate.ly turned over to the police a second letter, addressed to Simmons and signed “i
saw it.” (R. p. -144). T-hié le4tter4 to Director Simmorlls',.in the sgnie\ racist and profane
language as that to Doe’é wife, purpdrts td yerify, ibolster, and prove Dée’s _inﬁdelify.
1d). |

| Ultimafcely, during the_course'.of in\}ésfigating the matter, the JCSO took into
evidence the computer-hard drive from. ACE which was the subject of the Consent
Permanent Inj ;Jnction a‘ncvi‘which was being’ forensically~e>§érﬁined ét the time of the trial
court;s granﬁ 6f summary judgment to the Defendari‘t.'

'STANDARD OF REVIEW

“Since it is a drastic remedy, ‘summéry judgmenf should be cautiously invoked so

no person will be ‘improperly deprived of '.a trial of the ‘disputed factual issues.””

Baughman v. American Tel. and Tel. Co., 306 S.C. 101, 410 S.E. 2d 537 (1991). -
The standards governing summary judgment are well established; and appellate
courts épply the same standard e_iSI the trial court. Summary judgment is only appropriaté

where there is no genuine issue of material fact, and it is clear the moving party is entitled



to a judgment as a matter of law. Rule 56(0), SCRCP. In determining whether any triable
issues of facf exist, the evidence and allv inferences which can be r_easonably drawn from

the evidence must be viewed in the light most favorable to the nonmoving party. Koester

" v. Carolina Rental Ctr., 313 S.C. 490, 493, 443 S.E.2d 392, 394 (1994). On a'motion for

summary judgment, “the non-moving party is only required to submit a mere scintilla of

evidence in order to withstand a motion for summary judgment.” Hancock v. Mid-S.

Mgmt. Co.. Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009).

, . |
Summary judgment is an extreme remedy to be cautiously invoked.” Hollomon v.

McAllister, 289 S.C. 183, 186,‘ 345 S.E.2d 728; 729 (1986). “This means, amoﬁg other

things, that summary judgment must not be granted until ,'the epposing party has had a full

and fair opbortuhity_to complete discovery.” Baﬁghman, 306 S.C. at 112, 410 S.E. 2d. at -

1. | | | | |
I'ARGUMENT .

I The Triel Court’ Erred .in Granting Sﬁiilmhry Judgment on Doe’s

Defamation Cause of Action Because Ample Evidence Exists to Create

Genuine Issues of Material Fact as to the Issues and Defenses Raised by
Respondent, and, Because the Parties Had Not Yet Completed Discovery.

The trial court erred in granting summary jﬁdgment in this matter. Subst?ntively,
as to the defamation cause of actioﬁ, Johh Db‘e' f)resented mere.than the mere 'scintiHa of
evidence required to survive the motion. These fectﬁal‘ issues precluderlegal findings that

‘ ACE, an entity that falls uncier the S.C. Tort Claims Act, is entitled to | judgment as a
‘vmatter of law on the issues/defenses raised by'.'(its summary judgment_ lmotiori. Second,

from a procedural standpoint, the trial court erred by granting summary judgment when

the parties had not eompleted discovery, Were under an existing consent scheduling order

S
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- allowing continﬁing discovery, and the parties were 'jo_inﬂy pursuing the‘gatherihg of
-forensic computer analysis through the discovery process. -
:A.v The Grant of Summary Judgment Must be Reversed Because as to Each
Issue or Defense Raised by ACE, Sufficient Evidence Exists to Defeat
Summary Judgment for Doe’s Defamation Cause of Action.

Through its motlon to reconsider, Appellant Doe requested that the trial court
issue an order that included ﬁndmgs of fact and conclusions of law. However, the trial
judge failed, or refused, to issue such ﬁndings and the language of the Order of March 8,
2018 denying reconsideration from which this appeal arises. reads, in relevant part, as

- follows:
Plaintiff John Doe’s , Motion to Alter, Amend, or
Reconsider this Court’s Order granting summary judgment
to Defendant Jasper Academy for Career Excellence is
denied pursuant to SCRCP Rule 59. At the hearing on:
August 24, 2017, Defendant:moved for Summary Judgment
based on a lack of genuine issues of material fact, arguing
Plaintiff’s claims were barred by the South Carolina Tort
Claims Act and that Plaintiff had failed to- produced
evidence to support its claim for negligence. The Court
Granted Defendant’s Motion as Plaintiff failed to produce a
scintilla of evidence to defeat these arguments.
(R. p. 1). The Order makes no findings of fact or conclusions of law as to the particular
issues/defenses raised. Nor does the Order speak to the main cause of action for
defamation. Thérefore, Appellant must presume that the trial judge ruled for Defendant as
-to both the negligence and defamation céuses.,\of action, and as to all issues/defenses _
raised. Through its motion, ACE claimed.véntitlemént to summary judgment on four
grounds:
1. Plaintiff’s claims for negligence fail as a matter. of law as Plaintiff has no and

cannot establish that ACE committed any negligent act or omission which
proximately caused Pla1nt1ffs alleged damages. -
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2. Plaintiff’s claims fail as a matter of-vlaw as ACE is not liability for any alleged
failure to adopt or enforce any written law or policy concerning' management
of personnel records or to_prevent an employee from creating and publ1sh1ng
the alleged defamatory statements. S. C Code Ann § 15- 78 60(4).

3. To the extent an employee of ACE created and pubhshed the alleged
- defamatory statements, ACE is" immune “from’ liability for all of Plaintiff's '
“claims as a matter of law pursuant to S.C. Code Ann. § 15-78- 60(17) as such

: conduct was outsrde the scope of any employee s ofﬁc1al duties

4. .»Plaintiff’ s claim for defamation farls as a matter of law as ACE is not liable“ -
. for any alleged employee conduct which const1tutes ‘actual mallce or intent to o

harm. 3.C: Code Ann. § 15-78- 60(17)

“(R. pp. 66- 67)

‘ At its heart_, this'is a defamation case. -Accordingly, at the hearing on this matter,

the core issues raised and argued'werethe immunities and protections provided by the

. S.C. Tort Claims Act exceptions 'to“Secti'on-l-5-78-60(l R .w'hi'ch‘relate to the defamatory

statements at issue. For that reason, and to s’impl_ify the_ scope of the appeal, Doe waives . -

any claim to damages arising‘from alle‘ged'negligence by ACE or'its employees. (First -

- ,Cause of Action for Negllgence) Similarly, as to the second 1ssue/defense ralsed by ACE N

in its motion for summary Judgment (SCTCA exceptlon to waiver of 1mmun1ty found in

§15-78- 60(4) concerning - the adoption enforcement or compliance w1th procedures)

Appellant waives any clalm-of ' entltlement to damagesresultmg from ACE’s negligence

~ through failure to manage personnel r“ecords o:'r- to prevent anp'employee from creating and
' publishing the defamatory stateme'nts. While waiving or conCeding the negligence action,l

.as to the Second Cause of Action for Defamatlon ‘the Orders below must be reversed

3

Section 15- 78 60(17) of the SCTCA prov1des that a governmental entity is not

liable fora loss resulting from ‘



(17). employee cénduct outside the scopé of his official duties or ‘which
~constitutes, actual fraud, actual ‘'malice, _intent‘to harm, or a crime involying moral
turpitude. '
Id. Under this exception, ACE argues that eyén if an employee of ACE did create and
publish the defamatory sta_itements; as a matter of law, ACE is immune from liability
because such conduct was necessarily outéide the scope of ahy employee’s official duties. -
This extremely broad reading of the exception ﬂi{eg in the face of existing case iaw and
" the evidence in the record, -
First, ';hev factual analysis to be applied in the case at bar on the issue of “the scope

of official duties” is not ﬁﬁlike‘ the analysis undertaken by» this Court in the case of

“Murphy v. Jefferson Pilot Communications Company and WCSC, Op. No. 3988 (Ct.

‘App. 2005). In _Mu_r@y, Donald Feldmaﬂ wailsithe “Assistant VP News” ‘forAJefferson
Pilot and “news director” of _WCSC and defamed. thevplaintiff. The trial judge granted
directed verdicts in favor of Jefferson Pilbt and WCSC and refused to extend the
principie of vicarious liabivlity; to them from Felzlman’sAdefamatdry actions/statements.
The M Court reversed, ‘explaining: |

- Clearly, there is legal authority that “a principal may be
held liable for.defamatory statements made by an agent
“acting within the scope of his employment or within the
scope of his apparent authority:” Murray v. Holnam, Inc.,
344 S.C. 129, 139, 542 S.E.2d 743, 748 (Ct. App. 2001).
“Under fundamental principles of South Carolina law, a -
master is liable for and is charged with knowledge of the .
acts and conducts of his servants operating within the scope
of their employment.” Gathers v. . Harris Teeter
Supermarket, Inc., 282 S.C. 220, 227, 317 S.E.2d 748, 753
.. (Ct. App. 1984). “If the servant is doing some act in
furtherance of the master’s business, he will be regarded as = -
acting within the scope of his employment, although he
may exceed his authority.” Crittenden v. Thompson-
Walker Co., 288 S.C. 112, 115; 341 S.E.2d 385, 387 (Ct.
- App. 1986) (citations omitted). If there is doubt as to

10 -



- Whether the servant was aetirlg vrithin the scop.e of his
employment, the doubt will be resolved against the
master at least to the extent of requiring the question to
go to the jury. Id at 116 341 S.E.2d at 387
Murphy, (emphas1s added). The agent/prmcrple servant/master analysis of MX and
' the cases cited therein is no d1fferent than the * scope of ofﬁc1al duties” analys1s for the
ACE employee at issue and his TCA entity ernployer, ACE.
| " Even on the limited recordlbefore the Court before the completion of discovery,
Appellant Doe presented’ eviderlce from wh1ch a jury coultl find lthat the creati‘on and
publieation of the .defarrlatory staternents were eonductedl by tlle ACE adrninistration
employee rzvithin the scope of his dtlties. The recordws:hows eviderlce that an employee of
ACE w1th1n the administration’s office — andleven wrthout regard to the ultlmate 1dent1ty
of that person used ACE equ1pment and property to create and publish the defamatory
statements at issue. The ACE employee ~u_sed ACE’s computer, accessed ACE personnel
files to locate private information to publish the letter, and mailed the letters in envelopes
ordered for and specifically used by the ACE ofﬁce; R. p. 1365. Moreover, the Subject of |
the defamatory statement (Doe) and his allegecl paramourbv.vere both members of the ACE
staff, subject to‘supervision and control ‘by ACE’s administration. Thus, a scintilla of
evidenee exists from which a jury might conclude that the subject of, creation of, and
publicatiorl vof the defamatory stat_ements were conducted wlthln the official scope of the '
~ ACE employee’s duties. |
| As in lCrittenden,'e\}eﬁ if the ACE employee in fact ex'cee.ded his aﬁthority, if the
AClE employee Was doing some act 1n furtherance _of ACE"S bu.siness, he sh.ould-be

- “regarded as acting within the scope of his employment.” Id., 288 S.C. at 115, 341- S.E.2d

at 387. Furthermore, Crittenden and Murphy instruct that if there is doubt as to whethe_r

11
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4

the ACE employee was acting:within' ’tﬁe scopve 6f employment, “the doubt will resolved
against the .rﬁaster at least to th?:’ extent of requiringithe issue to .go to the juryf’
Crittenden, at 1 16», 341°S.E:2d at 387, _ B | |

“Finally, té,grant summary' j.udgmé'ht-dn. Doe’s‘defémation cause of aétic_)n based
on vthis issue andA§1’5‘)-78-60(17)’, fundarhéntally ‘misunderstand and misapplies the nature
of éxceptions to the‘ waiver .of -immunity under thevTort Claims Act. It is blackletter law
that the burden of establisﬁihg ja limitatidn upoh li.ébility or ‘a'n eXceptién to the waiver of

immunity under the Tort Claims Act is upon the governmental entity asserting it as an

affirmative defense. Wooten by Wooten v. S.C. Dept. of Transp. 326 S.C. 516, 485

- S.E.2d 119 (Ci. App. 1997). Here, there is no showing, factually, or legally by ACE, to

carry its burden on this defense. ACE has' made no showing to meet its burden, of what

the “official duties” of its employee are. Rather, the only evidence in the limited record at

hand shows evidence and ‘inferen_ces from‘ which a jury could conclude the ACE

employee’é publication was ‘within the official duties. To grant summary judgment on

this affirmative defense/TCA exception on the record before the trial court is reversible
€rTor.
ACE’s last ground for summary judgment (No. 4 in its Motion for Summary

Judgment) argued that ACE was immune - from liability: to Doe because the conduct

 complained of é_onsﬁtutéd actual malice or intent to, harm under §15-7'84-6O(17). This

argument also fails, and summary judgment should have been denied.
Again, on this issue, ACE bears the burden to prove the affirmative defense:
There has been no showing, factually or 1egally, which carries ACE’s burden and which

would have allowed the trial court to rlile'that the defamatory statements hete w'er e made

12



with “actual malice” or “intent to harm.” The fallacy of ACE’s argument is borne of the
fact that the defamatory statements here — accusing a married man of adultery — are
actionable per se. Falsely accusing one of adultery or unchastity is defamatbry on its face,

" and actionable per se. Holtzscheiter v, ThomsQri Néwsﬁaners, Inc. 332 S.C. 502, 511, 506

-S.E.2d 497, 502 (1998). When a defamatory statemént is actionable_: per se, the Defendant

is presumed to have acted with common law malice.” Erickson v. Jones Street Publishers,

LLC, 368 S.C. 444, 465, 629 ‘S.E.2d 653, 664 (2006). “Comn:’mn law malice means the
defendant acted with ill will toward t‘he‘ plaintiff, or acted ré‘cklessly or wantonly.. .;’ That
the type of dgfamatory statement made is actionable per se, and thereforé carries the legal
bresumptiqn of common law malice, does not shield ACE from. liabilify.

In fe;ct, recently this véry Court has rﬁled that a similar aefamatbry Astétement -

made by an employee of a scflool district subject the Tort Claims Act and which was

~ actionable per se — should have gone to the jury.

in McBride v. School DlSt of Greehville County, 389 S.C. 546, 298 S.E.2d 845
| (Ct. App. 2010), plaintiff McBride appealed the trial court’s grant of a directed verdict 6n
her claim that she was defamed by a -Schéol district émployee who alleged that McBride
stolé school property. “Aé-t‘o the first'item that McBride élaims is defamato;y, \?;/e believe
| [distriét emplbyee’s]vglllegation that ‘chBride stole school property shdul_d go to the jury.”
1d., 298 S.E.2d at 852. This court explained that thgé ali_egation of theft was. acfionable per
" se. | m‘. Like tile actionable per ;v'e defémétory statements - against .Doe, the statement "
~ against McBride carried the.presﬁmptior-l of éomnﬁon law malice. Yet, this Coﬁrt ruled
' McBridé \')vasientitled to reach a jury on the écti(?nable' per se statement charging her with

theft. Likewise, had the trial court considered the cases presented to it, the judge should

130
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have ruled that Doe surviyes summary judgr.nc_:n‘rgon the actionable per se sfatements of
adultery made ag.ai‘nst h1m by a school e'mplo‘yee.

Finally, the tfial court erred in granting summary judgment on the “intent to.
harm” language of §15-78-60(17), another afﬁrmatii/f: defense for which ACE did not |
meet its burden. The question of 'iritent uﬁder this is exception ‘is not the intent fo ac‘t.

- Rather, it is the intent to harm. Eldeco, Inc. v. Charleston County School Distri_ct;' 372

SC 470, 642 S.E.2d 726 (2007). I.Whille -damages are presumed for defamatory
statements that are actionable per se, thét presumption does not prove that the publisher
_of the é£aterhent' intended harm. In fact, hére theré is ‘n(') showing whatsoever as to the
intent of the ACE employee publisher; In relying on this defense, ’ACE has not met its
bﬁrden. Moreover, as discussed briefly below, because the grant of summary judgment
‘was premature and before the end 'of ‘dis'covefry, the -intent of the ACE emplv()yee who
I;Ublished -fhese statements is 'ur’1'known\-.by both parties, as well as the court. The grant of
' _ vsummary jud‘gme.nt on this argﬁment wa;c, inappropriate.
B. The Trial Court >Err‘ed in Granting ’Summai'yi Judgment Before the
Completion of Discovery and. this Matter Should be Remanded to the
Circuit Court tg Allow the Parties to Complete Discovery.
©“Summary judgfhent is aﬁ extreme ‘reme.dy to be pautiously invoked.” Hollomon
v. McAllister, 289 S.C. 183, 186, 345 S.E.2d 728, 729 (1986). “This means, among other
things, that summary judgmept must not be granted until the opposing party haé had a full
“and fair‘opportunity to complete dfscovery._” Baﬁgh@an, 306 S.C. at'112, 410 S.E. id at
. 543, | | |
At t_he ti‘me ofl the hearing oﬁ ACE’s Motion for Summary Judgment, th_e‘ paftiés

were within their agreed upon scheduling order providing for the completion of discovery
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and a date to tnediate. (R. p.."lA'2; R pp. 114-1 16). The parties were jointly paying for a
: foreﬁsic computer analyst to remO\'/e informatiehv eontained upon ACE’s hard drive which
~ had been seizeel as evidence by the jaspet Cotlnty Sheriff’ s Office. At the heetring ort this
matter, counsel for Doe ebjected to- the hearing of the matter and explained that the
| depositien of Deonia Stmmons; the AVCEAdirector S_llspected ef authoring an(t publishing
the defamatory statements had been requested, ;but not taken yet. |

Under these circumstatnces, anc{" with the seriousness.of the allegations made
against. Doe, the triél judge should hav:e, alllo.vlved for the completion of discovery rather
than issuing two orders which allow n‘eithe:t' the parties, ner this reviewing Co.urt, to
determine the basis for the relief granteti. ‘This Court is now left to consider and
‘u.nﬁnished record atld to perform the tast:; Which the trial court should have petformed in
- the first place. ‘The trial court’s order Shbuld be rever'sed,, and the case remanded to the
Circuit Court for the_parties to finish depositions;‘ written diecovery, and_ the forensic
analysis of the computer, at issue. - |

CONCLUSION

For the reasons addressed herein the trial court’s grant of Summary judgment to
Respondent ACE must be reversed.

Respectfuﬂy submitted,

~
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