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... STATEMENT OF THE CASE .

This matter has been the subject of two proceedings before the South Carolina

Workers’ Compensation Commission based on injuries Claimant Victor G. Benjamin

(“Claimant™) incurred on June 15, 2011 while ‘.working for Rexam,lln_cw‘.‘ Respondents

Ny

_ Rer(am and:Sedii'c‘k'Claims Management Services, Inc: accepted the claim and began

S

) paying compensation beneﬁts and provlding mlediéal treatrnent.
“.. On February 19 2014 Clalmant ﬁled a. Form 50 seekmg re1mbursement for
o surgery performed by Dr. Steven C Polett1 Who was not his author1zed treatrng_

physician ‘:Claima'nt also requested thatlDr Poletti be named his authorized,treating ‘

,)

phys1cran Respondents opposed and the part1es were heard by Comm1ss1oner Susan S.

-

' Barden on June 23, 2014 The S1ngle Commrssmner 1ssued a dec151on on September 17

. cervical surgery) from Dr. Poletti, he was st111 actlvely treat1ng Wrth the author1zed

'Commissionerv also denied Claimant’s request for tranSfer of treatment to Dr. "Poletti

2014 deny1ng Clarmant s request because, at the time he sought treatment (mcludmg '

treatlng phys1c1an Dr Karl ‘A. Lozanne who had not released Cla1mant from h1s care.

The Slngle Commlsswner determmed that the‘surgery provided 'by Dr. Poletti 'was, not an' L

emergency:' and RespOndents were providing "appropriate medical treatment. The.'Single

(Smgle Commlssmner Dec1s1on and Order ﬁled September 17 2014 R. pp 1-19). .

Clalmant appealed to- the Full Commlsswn wh1ch afﬁrrned the Srngle Commrssroner

Dec151on in its -entirety. (Appellate Panel Dec1s10n and Order of the South Carolma’ . |

Workers Compensatlon Commlssron filed Apr1l 23 2015 R. pp 20 47) No appeal

was taken.

s .
IO .



Clairnant initiated the current proceeding by filing va Form 50 al:l'eging injury to
‘_Nhis' “[bjrain, spine- bacl; and neck, right upper extremity, right shoulder, left shoulder,
both lower eXtremities, has altered gait, and psychological overlay.” He sought ongoing'f
medical_.treatr'nent and also reciuested.“authorization of the motorized :scoote‘r, cervical
" collar-and epidural lumbar steroid‘injection ordered by Dr. George Sandolz'._’;"’ (CL. Form -~
50, dated May 3, 2016, R. p. 106). - l

Respondents admitted tliat Claimant sustained a compensable 1nJury to the neck .
" _.psyche and right upper extremlty but den[ied] that Claimant sustained a compensable '

1nJury to the back brain, left shoulder, rlght shoulder left lower extrem1ty and/or right -

\

 lower extremity " Respondents noted that they were prov1d1ng “Claimant w1th‘4" T

'authorized causally related medical treatiment.” (Form 51, dated June 2 2016 R pp
| 107 108) L e o g
. The part1es were heard by Single Comrniss1oner Alsha Taylor on August 18
h 2016 Claimant and’ h1s wrfe Letla Ben]amm testlﬁed on his behalf
_ On July 21,,2017, the Single _Comm1ss1oner 1ssued a Decmon‘ and AOrder, ﬁndiné,.
arnong .»-othi‘er thii'l»g’s, that Clairnant sufferedjcornpens"able injur;ies.tohis ‘?neck,'right arm, o
brain (for initial Closed head injury 'and resulting headaches and seizures), and psyche”

butﬁ not to his. lower back, bilateral~'shoulders"and left arm. (Single Comm1ss1oner

-‘Dec151on and Order ﬁled July 21 2017 R. pp 60-61, 64) The Slngle Comm1ss1oner -

also found that 'Claimant failed to ‘meet his burden of proving he.was entitled to lifetime -
benefits either;;on the .basis of “incomplete paraplegia,” giving .greater weight to the -
4 t_eStimony‘and medical opinions of Claimant’s authorized treating neurosurgeon, Dr. -

Lozanne, or on the basis of permanent and severe physical brain damage, based on a

/

o~



preponderance of the evidence including both lay and medical evidence. (R. pp. 61-64).
" 'However, the Single Commissioner held 'that; “Claimant’s injnries lto his neck, right arm, '
brain (for initial closed head injury and’resulting headaches and selzures) and psyche
render him permanently and totally disabled,” which entitled him to lifetime causally-
related ‘medical treatmentlfor tho‘se" body parts. She denied the request for a mobility
- scooter because there was insufﬁeient evidence causally-relating the need for the scooter
‘to Claimant’rs cornpensable lnjuries. R. p.. 6‘5'-66).' : |

“Claimant filed a Form 30, Request for Commission Review, (R. pp. 830-832),
. r'aising 10 separate !iésue's‘ which he "eond_enhsed into three issnes on appeal/to the Full
CommiSSlon: whet-her the Single Cornrnisgloner erred in .falling to.find he was'entitled to -
| lifetirne beneﬁts elther due to his'allege\d ffincornplete qua_driplegia” or due to “permanent
-and severe physical brain damag_e,” and in denying‘his request- fora’mobilit;l séooter. ,

_The partles were heard before an Appellate Panel of the Full Commission on
October 16, 2017 and the Appellate Panel 1ssued its Dec1s1on and Order, afﬁrmrng the_
Slngle Comm1ssroner Decision with . amendments _ AThe _Commlsslon found that
‘“.Cla1rnant -snstalned compensable injuries 'to hlS neck, rlghtlavrm, brain (for initial closed
head 'injury and r’esulting jheada‘ehes and eeiinres), -ahd ps:“‘)lche”;‘but d‘enied his claim for ‘
‘ 1nJury to his lower back, along with resultlng radrculopathy to his legs, h1s bilateral
, Ashoulders and left arm. | In addition, the Commission found that Clalmant “failed to prove
he is entitled to lifetime benefits on the bas1s of ‘1ncomplete paraplegia,’” ,g1v1ng greater

weight to the testimony and opinions of Dr. Lozanne who is the authorized treating

neurosurgeon in this case. The Commission also found Claimant failed to prove he is



“entitled to lifetime benefits on the basis of having sustained permanent and severe
physical brain damage.” The Commission based this»ﬁnding on five factors:

" a. Three brain scans performed by treating physicians including Dr.
Meiere, Dr. Naso, and Dr;-Sandoz (R. pp. 136-137? 7_15-’716, 695-696);
b. 'Claim'ant’s appearance at and participation in two depositions;
c. 'Cla1mant s attendance at most of his’medical appo1ntments on his own -
to which he also drove himself on his own; »
d. Claimant’s service as treasurer of his union at the time of his injufy
- and contlnued serv1ce as treasurer through 2012 (at the t1me of* the
hearing he was Stlll a member of the union); : - o g
e }The lack of any medical ev1dence stated to a reasonable degree of "
‘medical certamty that Claimant sustamed bra1n damage that was

o permanent and severe.

. Inetead the Comm1ss1on found Cla1mant lslpermanently and totally d1sabled due‘to the:
‘ vlnjurles to. h1s neck .r1ght arm, brain (for 1n1t1al closed head 1nJury and resultlng"
headaches and selznre's) and psyche.” The:Comm1slen demed Claimant’s request fora -~
‘ ) 'n"lobility scooter as not supported l)y a preponderanee of the evideneel ‘(Appellate Panel’
| Decisidn and Ordel of the,Sonth 'Carolina Workers’ Cofnpensatien C-or‘nmission,-'ﬁled
Apiil 24,2018, R. pp. 74-103). | |
o Claimant timely appealed fo this Court. .

FACTUAL BACKGROUND

e

| I Lay T,e'stimony

Claimant was 54 years old at the tiln’e' of the : lleaxringv.‘be\fore the Single f
Commis_sioner. | He is married and has-two sons,"one 24 years old and one. 16 yeats old‘.- :

o He graduated from Bishopt{ille High school and also obtained a welding certiﬁcate' frorn_

- Kershaw County Welding School. (R. p. 958:8 —p. 959:18).



_On June 15, 201i, he was working. for Rexam as a cupper operator,! when a ,
protectii/e guard - fell from overhead and struck him on the head and right shoulder.
Claimant lost consciousness for a short period of time. He recalled. a ‘co-worker telling

“him ‘;it was going to be ok,” and also gettlng in the back of the ambulance ” (R. p.
| 961:3-7) (R. p. 880:12 — p. 884: 5) (Supp. R. p. 10862 p- 1087 8).

| \ In a 2012 deposition, }Claimant- testified that he suffered from depression because
‘ _- he vizas unable to take carev of “hirnself and had become dependent on others and because
*of financial \&o}f'iés (Supp. R > 1090:25 -~ p. 1691-1‘8) As to his brain damage,
iClarmant testified that he sometlmes lost hlS train of thought during conversations

; ‘(Supp R p. 1092 19 - p .1093:8). He also admitted he had been diagnosed with a

' -deterioratlng disc’in hlS low back in'the ‘“805 or <90s” but that nothmg had changed with -

s fregard to hlS lower back since hlS June 15, 2011 acc1dent (Supp R p. 1094:24 — p. -

- 1095 18). He testiﬁed that he did not beheve he could return to hisjob because he lacked
the strength to do itand because,he"‘was Worried he might have va panicaattack. .(Supp. R.

_ p- 1096:6- 17)
- At the hearing before the Single Commlssmner Clalmant was able to t‘estlfy '
,cogently about his monthly mortgage payments,» car payments, insurance and taxes on hlS‘
'automobiles. He discussed hlS family towing business and howvmuch that business made
,von average before he was injured.'lHe discussed repairs he»vvvant‘ed to make to his home'

for insurance purposes. (R.‘p. 988:24 —p 994:20). -On cross-examination, he recalled

I Rexam makes soda ¢ans and beer cans. (R. p. 960:13-15). Claimant testified at length
and in detail about his job as a cupper operator, or front-end maintainer, which involved
loading coils onto a coil cot, loading aluminum “bricks” onto a pallet, checking the
machine and making sure it was not making bad cups. _(Supp. R. p. 1081:24 —.p.
“1085: 15) . - o :



testlfying at the 2014 pro‘ceeding b_efore.CO‘mrnissioner Barden and at his 201(2' and 2014
depositions. (R lp. 998:.2-16).'2 )

In his 2014 deposition,' Claimant testiﬁed about driving himself to appointments
~with Dr. Hergman in lcolumbia, which trip takes him over an hour; without problem. -
" (Supp: R. p. 1097:5-10; p. 1098:4 — p. 1100:8; p. 1101:5-19). At the hearing, Claimant
testiﬁed ' again" that 'he often drove himself to appointments with Dr. vBer.'gman in
Columbia,-which is'(approxivmately 60 mile's 'from‘ his home; -(R.p{‘999:1-10).';He_agreed

_that operating his vehicle required him to use h‘is'hands’, his;legs a'nd'feet, andto use his o

N ’ - : . . ' . k*‘ . . o ‘.c ) . ) \‘ v . ) ’ '
eyes, ears and brain to be aware of h1s surroundmgs' and in order to safely navigate-

< trafﬁc (R P 1000 13 — p. 1001:20). He has renewed hrs dr1ver s hcense srnce h1s

ac01dent (R p 11002:1- 7) He test1ﬁed that he d1d not have any problem locatlng Dr.
. Bergmann ] ofﬁce (R.. p 1003 18 23) Clalmant s w1fe confirmed that he drove hlmself
S to doctor s appomtments and acknowledged that there are t1mes ‘even as recently as-a
s month prlor to the hearmg, that she rldes as'a passenger in the vehlcle whlle Clalmant
drrves (R p. 1065 2- p 1066: 22) |
C_lairn_ant: agreed that vDri.‘- Bergmann":and Dr. Deal, have_.‘ 'provided., beneficial -
4 treatm‘entl. He acknowledged that.'part of the stress 1n his life involved taking care of his
parents, -particdlarly since his father was very ill. (R p: 1.014"21f 4" l~016'20) He had‘ ;
: other stressors with his famlly relat1onsh1ps (R p. 1018:17 — p. 1019 17; R. p 1021 15-
"'.>22). Clalmant testlﬁed that he was not : hav1ng any more seizures because of the '
- medication. (R. p. 968:1_245).
At the time of »his inj{ury, Claimant was a member of the:‘ United States Steel

Workers of America union. Not only was he a member, but he served as treasurer both



~ before and after his accident, throughout 2012 and into 2013 He is still a member of the
~tnion. (R.p: 1005:18 — p. 1008:13):
»Although Claimant sOught unauthorized treatment frovar.r Polettr,' h_is _health
" insurance pa1d for the surgery and treatment. Claimant acknowledged that he*was not

requlred to pay premlums for his health insurance. (R p- 889:16 — p. 890: 6) (Supp R p.

C1102:17 = p. 1103:20).

JI. Medical e\j?-idence_ -
Followmg his ‘injUry;‘Claimant was transported to McLeod Regional wheré he

7 ~was seen"infthe Emergency Room. Medical notes indicate that he was “awake, alert, - -

conVe‘rsaht'; ﬂuent speech. 'No"rmal affect ...” Both upper and lower extremities have '
" normal bulk and ‘tone with 5/5"strength ..  Claimant was dlagnosed Wlth a “[l]eft
par.ietal skulylzfracture [c]losed head i 1nJury with concussion,’ and a [r]1ght forearm |

llnjury, pos51ble tendon and nerve 1nJury (R pp 693 694). 2 The CT scan of h1s head
showed [c]ommmuted mmlmally depressed left frontal parretal fracture No 1ntracran1al :
| hemorrhage (R pp 695 696) On June 17 2011 two days later, 1t was noted that' :
“[n]eurologrcally [Clalmant] is domg well ” He was dlscharged to home (R pp- 119 1
“ 121) R .

Ata follow—up appomtment on June 24, 2011 w1th Dr. Wllham B. Naso Clalmant
complamed of 51gn1ﬁcant headaches ? “hghtheadedness and drzzmess as well as some .
A"neck d_iscomfort. | However, the notes also 1ndlcate Clalmant was “awake alert and

Is

- conversant, with fluent speech, normal affect, and fully oriented,” with normal “5/5

1

2 Claimant’s right forearm injury, was surgically repaired by Dr. Matthew D. Welsch, who -
continued to treat him from September 23, 2011 through October 14, 2013. (R. pp. 697-
704). At those appointments, Dr. Welsch noted that Claimant was “[a]lert and oriented x
- 3” and his “[m]ood and affect were appropriate.” (R. pp. 697, 699, 701, 704). '

7.



}
strength” in his. upper and lower extremities. Givven‘his headaches; Dr. Naso ordered an -
' MR, which was unremarkable (R pp. 123 124, 126 716) \ | . V iy
" Claimant was seen by Dr. Eugene Glddens in November 2012 Although Dr
Glddens recommended ‘a ‘decompression and fusxon . at C3 through C6 and platmg, .

(R pp 146- 147) Clalmant test1ﬁed that he “didn’t get a good feelmg about Dr..

. G1ddens (R p. 885 8 p. 886 21) As a result Cla1mant s care was transferred to Dr.

v Lozanne w1th whom Clalmant sa1d he had a good relat10nsh1p (R p. 887: 7- 19)
o Clarmant began seemg Dr George M. Sandoz of Grand Strand Spemalty-'
Assoc1ates Neurology in September 2011 Notes from his initial appomtment 1nd1cate 1
Clalmant was exper1encmg no motor weakness his balance and gart were 1ntact his |
coordlnatron ‘was 1ntact, and h1s. fine -motor‘sk1lls were ‘unormal. (R. pp- »769.-’77'1). ’
;Subsequent med1cal notes from Dr. Sandoz S ofllce repeat these ﬁndmgs (R pp 773,,

."774 776 777 778 780, 782 784 787 797 800) In June 2013 Dr Sandoz noted that o

Clalmant ‘was usmg a cane "but agam noted normal level of conscmusness alert and

v'_orlented normal mtellect 1ntact memory, no motor weakhess and coordmatron 1ntact -’
: “(R. -p 790) C1a1mant test1ﬁed that he used the cane for balance‘ “because I w1ll t"rom
Vtrme to t1me stumble ” (R p. 888: 5 6) | | . | a
At. the request of Dr Sandoz Dr. Leonard Goldschm1dt a llcensed cl1n1cal‘ ‘ ;
' :psycholog1st performed a neuropsychologlcal evaluatlon of Clalmant in October 2011 :
(R. pp. 241- 254) Dr. Goldschmrdt noted that Clarmant ] fellow employees told him he V

" had “lost c_onsc1ousness for roughly 8 mlnutes. (R. p- 242).1 Although the exam o

3 Claimant saw Dr. Poletti on November 5, 2012, which visit was unauthorized. Dr.
Poletti recommended a posterior cervical decompression to the C3-4 level. (R. 746 -748).
' However, Claimant’s care was transferred from Dr. Giddens to Dr. Lozanne. ’

8



“suggested tClaimant] was experiencing several cognitiye deficits and behavioral deﬁcits
that were consistent with his clOsed head traumatic brain injury; these deficits were
primarily concerning memory, attention, and executive functioning ... cherwise, he was
generally ﬁlnctioning _Within normal limits _of functioning, reaching to ashigh as in the
Abo'\:e Average range.” .Claimant teste‘d .to. be in the Low Average for 1Q." (R. p. 253).
Claimant treated with Dr. Goldschmidt from December iori, (R. pp.'255-256), until
 June 2012, :(R. pp. 307-405), approximately sixvmonthsl..' -
| ~In February of 2012, Claimant was diagnosed as havmg seizures wh1ch were
descrlbed as “Focal with secondary generalization (R: pp. 155-158). HIS seizures were
_ controlled :with' medication and in June 2012 his- driving privileges 'were restored:
- . because he had gone Six. months w1thout a selzure (R pp-. 162 163) In January 2014 -
Dr. Sandoz noted that Claimant S seizures continued to be. controlled with. medication -
(R. pp. 186-’187).‘ | |
In June '2101.2, treatment of *C:laimant’s psyche was transterred to Dr. Lawrence. '
Berglmann‘and Dr. Rogerfbeal:with the Post Trauma Resources, in Columbia. Dr.
- Bergmann’s June 6, 2012 note references Dr.. Goldschniidt’sprior diagnosis, but does not
adopt or repeat 1t (R't' pp.‘4(‘)6-40v7)‘. Dr. Be'rgrnann’s notes over the follOWing years4
reference reports- of’ 1rr1tab111ty, >depre551on and anger focused on family issues and'
family/mterpersonal conﬂlcts (R pp 416 433, 441 -442, 461 464 467 470 (noting

2 (23

, Claimant expectations for others play a b1g role in his anger”) 726 727, 730- 731 734-
‘ 737 739), f_rustrations w1th the workers’ compensation/legal process and money issues,

( .

4 Claimant testified at the Hearing before the Single Commissioner that saw Dr.
Bergmann and/or Dr. Deal on approximately a weekly basis, with the latest appomtment
being w1th1n a month before the hearing. (R. p. 999:18 - p. 1000:1).
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A
| (R pp- 418, 420-423, 438-441, 446, 45_0,. 454, 458, 461-462, 465—466, 726, 729, 732-733,
737-738, 743-744), and the difficulty of learning how to live with chronic pain and new
his physical limitations; (R. pp. 423, 435-436 (noting the “relationship between pain and
psychological _status”), 437, 448, 450, 456-457, 459, 465-467, 728, 73‘7-739). While Dr.
Bergrnann did indioate that a head injury;.'c'an ;‘impaot ‘fexelings '.e"specially anger;” R.p. -
o 444), he also linked a myriad of other ernotions and frustrations (Claimant was
‘Vexperienc'ing wrth family/interpersonal issues, .stress over the worhers’ conipensatron and )
ieg‘al processes," the- difftcdlty- of living with pain ahd his:redn\eed capacity,l as notedp |

~ above.

Dr. Deal(noted 'on:Augulst 23, 2012 that he had discussed with Claimant “the fact:,_:‘ N

.that With his pain level that. he has, it activates a part- of his brain that is not under -
‘ voluntary control and causes a lot o.f'chemic'alchangeshin the body- ;..” (R.p. 476). .On
. September 13 2012, Dr Deal noted that Clalmant “contlnues to 'work regularly with Dr.
Bergmann and is learnlng about, the ill effects of chronic pain -..” (R p. 478). Dr. Deal
“ also noted that Clalmant struggled W1th famlly 1ssues deahng w1th paln ‘and his reduced_‘
ab111ty to work and to care for his famlly, (R pp 489- 491 724 (“Mr Benjamm has an
".enormous amount of 1nterpersonal stress )) and the workers compensatlon process. (R.
P 493) . |
On February5, 2015 Drs. Bergmann and Deal a551gned Claimant a 30% medlcal 3
impairment to the whole person based the on injury to his psyche. R. p. 472). |
| Claimant began seeing Dr. Lozanne at Columbia Neurosurgical Associates, P.A.
in January- 2013. Notes from his first t/isit indrcatethat Claimant Wasx“[‘a]Wake, alert, and
ori-ented. with normal and appropriate speech.” Motor "strength was 4+/5 for the right

/



.upper extremity while, ;‘[a]ll_ other muscle groups are 5.5.” | Claimant denied “any urinary
or bowel symptoms.” Dr. Lozanne recommended “surgical intervention in the form of an
anterior cervical discectomy and plated fusion at C4-5, C5-6 and C6-7. It is my opinion
that the é3-4 level does not require-any surgical interv_ention at this ti.me becaus'e I am not
seeing‘ any signiﬁeant neural compressiondespite the fact that it doesappear that there is
‘some spinal cord signal change at this level ” (R. pp. 705 706) The surgery"was
| performed on February 18 2013 (R. pp.- 631 634) and Claimant was dlscharged on
February 20, 2013. (R p 636) 3 Clalmant followed up with-Dr. Lozanne and in August~ :
2013, underwent an MRI" of his right shoulder that revealed some pathology, which
| ‘iooncemed Dr. Lo.zanne.. ‘He recomrnended Claimant“be seen 'by a shoulder specialist but |
did not believe nem'imaging studi‘es' of his cervical spine were warranted at that time ‘ (R
.N lpp 645-646; Supp R pp 1079 1080) Dr Lozanne saw Claimant again in November
' “2013 , noting thatan “MRI of the right shoulder revealed a SLAP tear for Wthh he has .-
been evaluated by orthopaedics, Dr. Lozanne did not believe Claimant had reached
MMI' for his' ,cervical spine and spinal cord injury and wanted to see Claimant again in
HJFebruary 2914, Wthh would be a Slear from his' cervical fusion surgery.' (R. p. 648). o
On January 20, 2014, h‘oweizer, Claimant again‘ sought unauthorized treatment .

from Dr. Poletti at .the Southeastern Spine Institite.5 Physician’s Assistant Justin P.

Swain indicated that Claimant complained of “neck, shoulder, and right arm pain,” but

> During his treatment with Dr. Lozanne, Claimant denied any urinary or bowel
symptoms.- In addition, Dr. Lozanne noted that Claimant was “alert, and oriented with
normal and appropriate speech.” (R. pp. 628). Following the surgery, strength in
Claimant’s muscles, other than his right arm, was “5/5.” (R. pp. 638, 640, 643, 648).

6 Claimant‘acknowledged at the June 23, 2014 Hearing before Commissioner Barden that
* his legal counsel had scheduled both of the appointments with Dr. Poletti that led up to

Dr. Poletti performing surgery on Clalmant at the C3-4 level. (R. p. 889:16-21; R. p.
890:16 — p. 892:9). _

1



denied any bowel or bladder issues. He noted “continued -¢évidence of disc-height
: . , : A

' collapse spondylosis and kyphosis noted at' C3-4” andrecommended “an immediate

cervical MRI scan.” (R pp 749, 576~ 577). Dr. Poletti saw Claimant the next day and -

dragnosed Clalmant w1th worsenlng stenosis or progressmg cervical stenosis at the C3- 4

level where there is noted to be edema ‘changes in the cord -some measure of setthng and
posterior dlSC bulglng at the C3 4 level with sp1nal cord compresswn with hlgh s1gnal
"cord at the C3 4 level.” He stated that Clarmant “should consrder surgery, whrch ‘could
prevent h1m from worsenmg " (R.p. 479) Dr Poletti performed surgery on Clalmant s -
£C3 4 level on February 13,2014. (R. pp 582- 583)
When Clarmant retumed to Dr Lozanne .on March 11 2014 Dr Lozanne noted
'that Clalmant had undergone surgery at the C3 4 level by Dr.-Poletti and as.a result it
- would be more approprlate for h1m to follow up w1th Dr Poletti. - Dr. Lozann’ereleased : '
'Clarmant from his vcare (R p- 649) | [A]t the repetltrve request of [Clalmant s]..'
attorney, however Dr. Lozanne Saw Clalmant agaln on August 21 2014 but noted that:
Dr Polettl contmued‘ to_ provrde,care foll_owmgt;he February :201,4 surgery_._ Dr. t‘I_J»'oZam‘le’ .
‘ Tagain r.ele,ased Claimant from hi’s care. (R. p. 650). : |
‘ ‘ Dr Poletti continued to see Cl‘aimant and beganb .docume"ntlng and treatilng;himl :
- for back/lumbar pam in May 2014. (R pp- 584 593, 595 605) In August 20l4 Dr.'v
Polett1 S, ofﬁce noted problems w1th Clalmant s “balance as of late and isusing a cane for
ambulatron in connectlon wrth h1s lumbar pam Claimant denred any bowel or bladder .
'disturbance any..paralysis.” »(R. ppP- 601-602). Ina letter to Claimant’s Counsel dated’
May 27, 2015 Dr. Poletti op1ned that Clarmant “has signs and symptoms of upper and

lower extremlty weakness This type of sp1nal cord edema or compressron is what



cornrnonly would be referred to as incomplete quadripareis or as a form of incomplete
quadriplegia. ‘.He has avdisabling problern that will prevent.:him from Walking nornrally
.. He assigned Claimant a 28% medical impalrment to the cervical spine, 39% for the :
Spinal cord injury,‘and‘ éS%vv.for the c‘ervical fusions, for a total whole person impairrnent |
rating of 67%. (R. pp. ’6‘06-'608).'_ | .
| bn h/lay 15, 20l5’" Dr- Sandoz : noted for the first. time that Claimant was
,exper1enc1ng lower back pain. (R Pp. 214 216) On May 20 2015 Dr Sandoz wrote a
-'.letter cop1ed to Clalmant s Counsel in Wthh he stated [u]nfortunately, thls is
: second_ary_ to t‘he lacl( of vyorkmen s comp care ‘of the pat1_ent.s cerylcal lssues that he, has -
'4 ‘. with hls neckv, we y\;ere' never been [sic] ablé to pay attention‘ to h1s back Vissues. At this_
~time since we have'controlled‘hls sj_rrnpto'rnatologyiin his neck; i'tt is necessary to“pur’"su‘e -
eValuation of his back and we need to go aheadbarfd‘tryyto rell'e\-/ev Tthe‘ symptoms With an *
. ep1dural ster01d 1nJect10n and MRI and nerve conduct1on study of the leg should be .‘I'
done " (R.p: 217) ' | B
On the»same date Clalmant began ’seein‘g Dr]Barbara Sarb fc\)r pain rnanagement _
“part1cularly w1th.regard lto his lower back complamts She also noted that he was “alert .
and orlented to person, place, and time. Speech is: clear and ﬂuent lVIentat1on is
- appropriate for age. 4Conversation is fluent.” She also noted’ his strength “is 5/5 in the
: upper and lower extremltles w1th normal muscle bulk and tone.” (R pPp- 21 1- 213)

On June 19 2015 Dr Sandoz provrded 1mpa1rment rat1ngs based on the “AMA

Gu1de11nes Slxth Ed1t1on of 4%- 1mpa1rment of the whole body for Clarmant S headache ,

" 29% impairment of the whole body for his traumatlc brain injury, and 34% impairment of

" "-the whole body for his seizures, for a combined value of 54% of the whole body. Dr. |
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Sandoz indicated that Claimant’s lumbar pain/injury was “secondary” to his workplace

* injuries that'he suffered. (R. p21 8). After this date, Dr. "Sandoz began noting “Motor —

' spastic . Quadriparesis -l3alanCe & Gait - :spastic‘ hemiparesis” and, “decrease[d]_
ambulatron sever[e] restrlctlon on ADL’ ” (R: pp 219, 226). |

| In June and October of 2015, Claimant returned to Drl Poletti’s- office, which

‘continued'to treat him for lower back pain‘ He consistently denied any “paralysis or

changes in bladder or bowel function.” (R pp 609 615) In December 2015 Clalmant |
’ agam demed “loss of bowel or bladder function, any focal muscle deﬁcrts -or paralysis.”

(R pp 616- 617) Cla1mant retumed to Dr. Poletti’s ofﬁce in Aprrl 2016 at whrch t1me he
‘\“denle[d] any 31gn1ﬁcant progressron of his- symptoms ? (R P 619)

| - In July 2015, Robert Brabham_, Ph.D., performed a psychologlcal andi'vocational }
~ evaluation’ in whi_ch he stated that Claiman “apparEntly lo‘stj 'consciousness‘ for
: approximately 8-10 minutes.” " He. noted “that Claimant | deVeloped seizures- “but

apparently they have s1nce resolved ”» He drscnssed Clalmant sﬂdepresslon and noted
~./that his;father anduncle died last;year, whi..ch adds to: his depr_es51on. Dr Brabham -
’jilconcluded that 'Clalmant ‘%would.be 'tmable to effectively perform the e*ss‘entraldutles_ in
: any ‘ga‘inful ‘worl( actil/ity,” referring to- “the unfortun"ate‘.cOmbination’ of factors and.
o characterlstlcs he now faces” due to his work mjury (R pp 678 680 692)

- \\ On October 1, 2015 Dr. Sandoz prescnbed a scooter for Claimant due to
‘ ‘,decreased ambnlatlon. (R. p. 22,7).‘ Dr. Sandoz later responded to‘ a questronnarre from .
_ Claimant’s Counsel to which he answered “yes’-’ to the qn'estion of whether Claimant
' b“requlre[s] the use: of a motorlzed scooter to a1d him with ambulat1on due to the 1nJur1es :

he sustained in his 06-15-2011 work accident.” (R p. 662)
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* In December 2015, Dr. Sandoz opined that Claimant “suffered -physical brain
damage the severity of u/hich renders him incapable of returning to any form of gainful

employment.” Dr. Sandoz also epined that Claimant’s spinal‘cord injury “which would
be referred to asllincomplete vquadrip,aresis or as a 'form of incomplete quadripleéia” left®
him “incapable df returning to any form of gainful employment.” (R p. 652).
~On June. 8, 2016, Dr. Sandoz noted Clair'nant continued t‘obha’ve lower back

problems. He “denie'd “any ‘bowl or bladder dysfunetion.;’ " Dr. Sandoz noted. that, |
cognitively, Claimant was “awake alert and cenversant with fluent speech normal affeét

and fully orrented ” (R. pp 668-669). On June 9,,2016, Dr Sarb noted the same when
: 4- vClalmant was seen for a lumbar ep1dural sterord 1nject10n (R. pp. 672- 674)

Dr erllam L. MlllS performed an IME on Clarmant on June 20 2016 He - |
agreed with Dr. Polett1 s and Dr Sandoz s “d1agnos1s of 1ncomplete quadnplegra and
- wrth thelr 1mpa1rment ratmgs (R pp 675ﬂ677) | - |
| . Dr Lozanne performed an evaluatron and ratmg in July 2l)16" Claimant reportedk
“no 1ncont1nence, no d1fﬁculty-ur1nat1ng, no'h_ematur_la,,and no 1ncreased frequency.;
Claimant vras “awake,,alert,answerin\g questien_s appropriately."’ _His motor‘l.strength in .
‘his riglrt upper,extremity.vuas 4+/5 and in'lris left upper and both lower Aextremities 5/5..
: Dr. Lozanne agreed that Claimant had reached MMI with respect to his cervical spine
.and, pursuant to the Guides to the Evaluation of Permanent ‘Impairment, sth edltion,_
“undér the DRE cervical category IV with loss of m'ot‘io.nv segment due to surgical
arthrod‘esis correlating to a whole person impairment rating of 28%. From a cortical
spinal tract perspective, he fall$ under class I’_for bilateral upper entremity inVQll/ement

and class I for effect on station and gait. His condition correlates to a whole person
( ' . N
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impairment of 19% and 1'9%3 respectively. No impairment of bladder, anorectal; sexual,
or respiratory function is vvarranted.' | Ot" particular note, there is no -separate impairment
for lower extremity involvement as this is encompassed by impairment to station and ‘
gait. Usrng the’ combmed values chart (p 604), the total whole peﬁson 1mpa1rment ratlng
for Mr Benjamm equals 53%.” (R pp. 709- 712) |
| Dr. Lozanne, Claimant s authorized treating physician, was deposed twice, in
©.2014-and again in 20l6.‘ Dr. Lozanne was offered as an expert in neu_rosurg’ery without | _
. 0hjection (R p. 865 6 13) In 2014, Dr. Lozanne was asked a series of questions
regarding whether Cla1mant was in need of emergency surgery 1n February 2014 when
Dr Polett1 operated on Claimant at the C3-4 level. Dr Lozanne explamed that while the '
'surgery may have been reasonable Cla1mant=was not in need of emergency surgery. (R
vy ; ,

P 866 2-p 873 1 (expla1n1ng “Emergency in the neurosurg1cal or even 1n a med1cal

env1ronment is something that tells me hey, we got to get this patient to the hospltal and

- get th1s procedure done here w1th1n the next couple of days”) R.p. 875 17 p 876 . -

i The fact that Dr. Polett1 had performed surgery on Claimant affected Dr Lozanne ]
| f‘abil-ity to continue to manage” Cla1mant s care. (R.p. 873:21 -p. 8.74:17').. L

At his 2A0'16 deposition, Dr.. Lozanne ivvas asked_ to “define paraplegia-.,.. from the
context of a neurosurgeon.” He responded “[s]o any time we use the pleg1a as a sufﬁx m
A'neurosurgical speak that’s complete lack of movement All right? So we —use
quadriplegia as. complete lack of movement in four extremities.iv Paraplegia is complete.
- inability to move your'legs. .Hemiplegia is complete _inability to move one 'side ‘of your
body.” (Il._p. 897:18 — p; '898:3), Dr. Lozanne explained that, in order to determine

whether someone was paraplegic or quadriplegic, he would perform a physical
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examination, which could be supblemented with objective studies such as an MRI or -.
EMG nerve conduction study. (R. p. 898:12-25). Dr. Lozanne further explained that,
with a plegia, “what you would experience physically, it.’s a complete lack of movement '
of the muscles'with potentially what’s called atrophy, which is deterioration in muscular.
' bulk as time progresses as the miuscles become deinnervated from its‘ signals from the -
spinai cord or the brain, if the brain is whats creating the hemiplegia. The other findings
that you can have — so there’s a couple of different types of plegias. One is a ﬂ_accid
| plegia, which there v.is comp_lete lack of tone. You can also"‘develop a different type of.
" plegia in which the patient actually becomes hypertonic meaning that their ... arm or | ‘
their leg or whatever is pleglc becomes stiff.  So those are thlngs that you actually ‘
determme during your exammation i (R p 899 1 —p. 900: 2)

Rev1ew1ng his notes of his éxamination of Clalmant in 2013 Dr.. Lozanne stated
that Claimant “is not ,plegic. -Okay. And ‘what I mean by that, it. is by deﬁmtion '
somebody who has. motor strength is not plegic. “That’s by deﬁnltlon. He had motor
- strength ‘He had some Weakness in hlS rlght upper extremlty, but he walked He could
: move He can actually dlrectly be tested in terms of strength He actually had srgmﬁcant ‘

strength to even - he had resistance in strength. So by definition f_rom__ Just‘ _rny

examination — I don’t need to look at-any ,imaging"stady, any EMG or nerve conduction .

study.. I can tell by definition by. just examining him that he .is not plegic.f’ (R. p 901:1-
- . , .

Dr. Lozanne also reviewed a number of test reports and medical :records from

, '2015; none of which he felt were indicative of ‘any plegia. '(R. p. 90'2_:24“— pk;‘.90723>).

Specifically, Dr. Lozanne testified, “[s]o when we’re discussing plegia, once again,
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plegia is a lack of function in terms of motor strength and potentially even sensation due
to a disconnection ... from the brain to the affected muscles, whether it’s in the spinal

cord or the brain, of subsequence. And the first thing you evaluate is the motor strength

~ in the patient. A patient who haslstrength by definition cannot'be plegic.” (R.. 'p.,l906':.1 4-

22) Dr Lozanne alsovagreed that plegia, typically “manifest[s] itself rather quickly
following an acute injury, the exceptron being where a tumor grows, over t1me exertlng
pressure on the spinal cord (R p. 908:20 p 909: l3)

When asked by Claimant’s: Counsel about “incomplete quadriparesis’ ’o‘r

jincornplet_e quadriplegia,”v Dr. Lozanne explained that, “if you talk about that with a

neuros_urgeon, they’ll — it actually sounds like an oxymoron. And what I mean by that is,

that a quadriplegia by- deﬁnition in terms‘-o.f neuro‘s‘urgical and neurologic training is
) '-complete lack of functlon ” (R p 910: 18 p ‘911: 1) When presented w1th Dr. Poletti’s

May 27 2015 letter Dr.. Lozanne testified that the phrase Dr Polett1 used “1ncomplete C -

._s-‘..

quadr1pares1s 1s not an approprlate phrase to use o 1n ) this condltion Mr VlCtOI';
‘Benjamin \has a cervrcal myelopathy So he has splnal cord dysfunct10n that has led to

some symptoms 1nclud1ng some dlfﬁcultles with ... his balance because he had a splnal'

cord i 1nJury He does not suffer from a quadrlplegia I’ve never heard a neurosurgeon o

'mcomplete quadrlplegla used as a phrase in any of my educatlon . 1n neurosurglcalr =

tra1n1ng that S not a typlcal phrase The d1agnosrs that Mr. Victor Benjamm suffers from

is a cerv1cal myelopathy. He has a spinal cord mjury and he has some weakness

associ'a_ted with that and he’s not a ,quadriparetic in the sense that he has normal motor

: stfength in multiple extremities, though he has sorne decreased strength. ... in his right

upper e‘xtr’emit'y“' :...Hels not a quadriplegic.and‘it would be inappropriate for ... measa
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neurosurgeon to describe him as an incomplete quadriplegic.-”, (R.p.911:16 = p.‘9.14:21). .

Dr. Lozanne instead suggested that Dr. Poletti was attempting to describe an incomplete
_ L . _ ,

4

i spinal cord injury (as opposed to a complete spinal cord injury), “in which the function
~ below the level of injury vis still present, whether it is motor or sensory,‘”r which: Claimant‘
?'in F46t had siffered. (R p.v‘91"5v:11.— p 916:9). Dr. Lozanne ultimately concluded that -
“Cr. Poletti is trying to convey that, you know: he is - he has some weakness and I'm 1n :
‘ complete agreement with Dr. Poletti in that regard. But I’'m in d‘isagreement in lab’eling
Mr \fictor Benj amin as an incompiete or complete quadriplegrc 1n any ki.n‘dof way.” (R.
91422~ p. 915:2). AR

STANDARD OF REVIEW '

Judlclal rev1ew of a Comm1ss1on decrsron is drrected by the substantlal evrdence‘ﬂ o

- rule of the Admrmstratlve Procedures Act S. C Code Ann §1 23 380(5) (Supp 2011) v‘

'Lark v. Bi- Lo Inc 276 S C 130 276 S E.2d 304 (1981) A rev1ew1ng court shouldv-.*’
afﬁrm the decrsron of the Commlssmn unless 1t is clearly erroneous in view of' the,'_:;» .
isubstantral ev1dence of the whole record ‘Lark, 276 S. C at 136, 276 S E 2d at 307 The;
‘ rev1ew1ng court may not substltute its own Jud:grnent for that of the Commrsswn as to the
- werght of the evrdence- ona questlon of fact, but may reVerse- 1f the dec1sron is affected by : a
“an error of law S C Code Ann.. § 1 23 380(5) The Admmlstratlve Procedures Act - |

mandates that the commission take the evidence, judge the credlbrlrty and werght of that

evide’nce,, and from that judgment determine the facts of the case.”" Rogers v. Kunia

Knitting Mills, Inc., 312 S.C. 377, 381, 440 S.E.2d 401,403 (Ct. App. 1994).
Substantial evidence is-not a mere scintilla of evidence, nor the evidence yiewedv :

blindly from one side of the case, but is evidence which, considering the record as a -
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whole, would allow reasonable minds to reach the same ‘conclusion the administrative

agency reached in order to justify its action. Pierre v. Seaside Farms, Inc., 386 S.C. 534,
540, 689 S.E.2d 615, 618 (2010). “The possibility of drawing two inconsistent
' concluswns from the ev1dence does not prevent the Commissmn s finding from being

supported by substantial ev1dence ” Sharpe v. Case Prod., Inc 336 S.C. 154, 160, 519

S.E. 2d 102, 105 (1999) Instead the Commissmn s ﬁndings are’ presumed to be correct :

= and can be set aside only if unsupported by substantial evldence or based on:an error of

" daw." McGuffin v. Schlumb’ergerisangamo, 307 S.C. 184, 186, 414 SE2d 162; 163

(1992). It is not within the appellate court s purv1ew to reverse ﬁndings of the:"»'“

Commission which are support_ed by’ subs_tantlal evldence Broughton V. South of the
Border, 336 S.C. 488, 496, 520 S.E.2d 634, 637 (Ct. App. 1999). "
The CQmmission is the. ultimate fact finder in workers’ compensation cases.

. Shealy V. Aiken ACntv.,' 341 S.c. 448, 455, 535, S.E.2d'43’8 442 (2000). - “The final

J

determination of witness cred1b111ty and the weight to be accorded ev1dence is reserved to

’ the Full’ Commiss1on Brunson v. American Kovo Bearings 395 SC 450 455 718:"'-, DA

-7 S.E.2d 755, 758 (Ct. App 2011) Where there is a conflict in the ev1dence either by - o

different witnesses:or the testimony of the same witness, the factual ﬁndmgs of the .

Commission are conclusive Tiller v. National Health Care Ctr. of Sumter 334~S C 333 -

"~ 338, 513 S:E. 2d 843 845 (1999) Furthermore “[e]xpert medical testlmony is des1gned" o

~ to aid the Commiss1on in coming to the correct conclu51on therefore, the Commission
. determines the weight and. credit to be g1ven to the expert testimony.” 1d., 334 S.C. at

340, 513 S.E.2d at 846.
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ARGUMENTS

At their core, Claimant’s argnments on appeal are an attempt to use this case as a

vehicle to dramatically expand lifetime benefits under S.C. Code Ann. § 42-9-10(C),

- which provides that, “[n]otwithstanding the five-hundred-week limitation prescribed in

Tt

this section or elsewhere in this title, any person determined to be totally and permanently
disabled who as a result of a compensable injury is a parapleglc a quadrlpleglc or who
has suffered physical brarn damage is not subject to the ﬁve-hundred-week hmltatlon and
shall receive the benefits for life.” | Clalmant'has'*a panoply of symptoms from his -

compensable 1nJur1es that, in comblnatlon have resulted in his pennanent and total

' dlsabrhty He has been awarded accordlngly However, Clalmant s Counsel takes that

{
disability : and attempts to weld onto it either, -or both, physical ‘bbrain damage or

X ‘quadrihplegia-as;those terms are yemplo'y.ed in Section 42-9:10(C). His arguments on both

fronts are.meritless and should be denied. :

_ L The Commnssnon correctly held that Claimant failed to meet his burden. of _
~ 'proving he was entitled to lifetime benefits on the basis of havmg sustained
permanent and severe phys1cal bram damage. - , ¢ :

" Claimant’s Counsel s argnments w1th_regard' to nhysical brain damage, as that

dphrase is used in S.C. Code Ann. § _42-§-'10(C), fall into several ‘cate‘gories. First, he |

-mischaracterizes some’ of the evidence and parts of the Commission’s findings in an

&

“attempt to build a case that Claimant suffered severe and permanent physical brain

damage. Second, he conflates a diagnosis of a traumatic brain injury with physical brain -
damage, as that phrase is used in Section 42-9-10(C), in an attempt to modify the test for

lifetime benefits into one that is easier for Claimant to meet. Third, he pontificates on the

- nature of traumatic brain injury, citing treatises not presented to the Commission, some of
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which are "not readily available via normal research search engines. Fourth, and finally, -
»\he argues that the Commission “disregarded dispositive evidence,” when, in fact? the
Commission considered the Voluminous medical evidence and concluded that, while
Claimant was’ peManently and totally dlsabled from the combination of his multiple

work-related lnjuries, there was substantial evidence demonstrating he had not suffered

permanent severe physical brain damage. ‘

A Clarmant S m1scharacter1zat10n of the facts

C1a1mant S mlscharacter1zat1on of the facts begms in. h1s Statement/ ‘of the Facts
, .wh.ere he states he lost consciOusness until he was “aroused in the ambulance ? and later -
g _‘suggestmg that he was unconscrousness for approxrmately 30v‘m1nutes (App Br pp 4’
: 16) As noted above Clalmant was unconscious for a short per1od of t1me regammg
V(conscmusness when a co-worker told him “1t. was gomg to be ok ? He also later recalled o

“gettmg in the back ofthe ambulance i (R p- 883 15 - p 884 5) (Supp R p 1086 2—p. |

,_',{"1087 8) Dr Goldschmrdt noted that Cla1mant ] fellow employees told him he had “lost - .

' consc1ousness for roughly 8 m1nutes ? (R p. 242), a- ﬁndlng W1th wh1ch Dr Brabham E

A\

L greed ®R. P 678)
Cla1mant s Counsel mrstakenly states that C1a1mant saw. Dr. Goldschm1dt for a .
'year and a half. (App Br. p- 5) In fact, Cla1mant saw h1m for approx1mately six months "
,'(from December 2011 to June 2012 (R. pp. 255- 256 397 405)), at which point treatment
. was - transferred to Drs Bergmann and Deal. (R pp 406 407) Although Clalmant
suggests Drs Bergmann and Deal saw Clalmant solely “for psycholog1ca1 issues arlslng

out of his bram 1nJury,” their treatment notes clearly show they were treatlng h1m for all

hrs conditions, not just the brain i mjury (R. pp 406-496, 724-744). Dr Bergmann s note

n )



on Claimant’s initial yisit merely repeated the diagnosis_provided by Dr Goldschmidt but
in no way adopted it '.as his own. (R. p ‘406). .And‘, while Dr. Bergmann occasionally.
linked‘ Claimant’s anger issues to- his head injury, (R. p. 444), more often he li.nke‘d
Clalmant s problems with 1rr1tab1hty, depressron and anger to Claimant’s focus on fam1ly
issues and famlly/lnterpersonal conﬂlcts (R: pp. 416 433 441 442 461 464-4677, 470 ‘
(noting Clarmant’ “expectatlons for others play a b1g role in his anger”) 726-727, 730-
B l731 734 737 739) frustratlons with the worke/rs compensat1on/legal process and money .
_issues, (R pp 418. 420- 423 438 441, 446 450 454 458 461 -462, 465 466 726 729,
| 4732 733 737 738, 743 744), and the drfﬁculty of leamlng how to hve w1th chromc pain
i - and new his phys1cal l1m1tat1ons (R pp 423 435 436 (notlng the “relatlonshlp between :
pain and psychologlcal status”) 437, 448 450, 456 459 465 467 728 737- 739) |
Dr Deal recorded on: August 23 2012 that he had drscussed W1th Cla1mant “the
;fact that w1th hlS pain level that he has, 1t act1vates a. part of his bram that is'not under
lvoluntary control and causes a lot of chemlcal changes 1n the body .~ ” (R p 476) On -
| September 13, 2012 Dr Deal noted that Clalmant “contlnues to work regularly with. Dr.
- Bergmann and is- learmng about the ill effects of chronlc paln ”‘(R p. 478) Dr Deal . -
v.also 1ndlcated that Clalmant struggled w1th famlly 1ssues deallng ‘with pam and h1s ‘
, reduced ab111ty to work and care for his famlly, (R pP- 489 491 724 (“Mr Benjamln has
© an enormous amount of mterpersonal stress”)) and the workers compensatlon process
(R. pp 493). | ’ |

Clalmant cites Dr. Sandoz’s treatment ‘notes as “the clearest ev1dence of phys1cal

brain damage 1nclud1ng, spe01ﬁcally, notes from a July 15, 2014 appomtment Whlle"

Clalmant correctly pomts out that Dr. Sandoz noted “[a]ssocrated symptoms” that
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included ‘;clumsiness, confusion, lgait disturbance, hearing - loss, incoordination,
irritability, loss of consciousness; lucid intervals, memory difﬁculty, personality changes,
restlessness, seizures, speech difﬁculty, stiff neck, unusual behavior and weakness,” he
fails to vacl<nowl'edge that Dr. Sandoz recorded the location'of the injury being “‘in the
bilateral cervical region,” as well as the “bilateral frontal region andbilateral parietal
region,”‘ and that the location of pain was “facial, head and neck.” (R. p. 193). Thus,
these slymptoms,,were stated to be coming from both the head injury and the neck injury.
Furthermore, notes from that very same apporntment also 1ndicate that Claimant was
“negative” for “loss of sensation and paralysrs ” that his level of conscrousness‘
. orientation, memory, lcoordlnation and fine motor skills;all -were”norrnal; Dr. Sandoz N
o attributed Claimant’s diiziness to “inner ear damage ;’ not brain damage. (R p. 194).
Claimant s Counsel also suggests that the July 15, 2014 evaluation by Dr Sandoz
cited above (R p 193) prov1ded a current snar:shot of Clalmant s condition at “the time
of the trial ? (App Br p- 7) However the hearmg before the Single Commrssmn in this
. proceedmg occurred on August 18 2016, nearly two years later :
Several places in his’ Brief, Claimant argues that the NCommlssmn De0151on is
: inconsistent in both ﬁnding that the brain injury with resulting\headaches and seizures
.4

‘ resulted in total disablhty,” (see App Br pp. 13, 18, 21), but falhng to ﬁnd that he‘
proved he was ent1tled to lifetime benefits for phys1cal brain damage under Section 42-9-
10(C). In so arguing,'he glaringly omits the fact that the vCommis'sion consistently found
. that it is the combination of Claimant’s lpermanent “injuries to his neck, right arm,

brain -(for initial closed head injury and resulting headaches and seizures) and psyche”
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that “render him permanently and totally disabled.” (Commission Decision, R. pp. 91,
95, 97, 100, 102-103) (emphasis added).

B. Claimant’s attempts to Tower the standard for provmg physical brain damage
. should be rerected :

In many ways, Claimant’s arguments .on physical brain damage vare a blatant
» attempt to “water down” the test for physical brain damage as that phrase is used in
Sectron 42 9 10(C), even gorng so far as to suggest that a dlagn051s of a traumatic brain
| ‘1njury should sufﬁce (App Br. pp. 14- 18) Hrs arguments are loglcally and legally
_unsound and must’be rejected . L L

¢

The Supreme Court has set out the test for phy51ca1 brain damage In Crisp v.

SouthCo Inc 401 S.C. 627 738 S.E. 2d. 835 (2013), the- clalmant wa? lnjured when a
w600 pound solid steel Bobcat bucket fell on h1m 1njur1ng his rlght hand and head The -
' claimant was treated and later underwent a neuropsycholog1ca1 evaluatlon by a chnlcal
'psychologlst who noted “clear 1nd1catlons of deficits in Verbal memory, attentlon |

: problem solvmg, and 1nh1b1t10n t1ed to his work 1nJury . he has lrkely experrenced

personahty changes . [and an] exacerbatlon of obsessrve compulsrve tenden01es He ..

was dlagnosed w1th “Cognltlve DlSOI‘dCl‘ [not otherwise spemﬁed] probable personality
-change due to head 1nJury, \obsesswe compulsive dlsorder, traumatic brain 1nJury.”v 401' ‘
S.C. at 633 738 S. E 2d at 838. A second IME performed by a neurologlst concluded that
~fthe clalmant had sustalned “a traumatlc brain injury/closed head 1nJury 401 S. C at
633-_634; 738 S.E.2d at 838.
: Noting that the Commissron had not determined permanency, the Supreme‘Court

nonetheléss rejected the claimant’s argument that “the mere presence of any physical

brain injury or damage, regardless of degree, triggers the operation of section 42-9-

2‘5 -' R . ;



10(C),” and explained that the General Assembly’s intent in Section 42-9-10(C) vyas “to -
compensate an emplo’yee-claimant for life only in the most serious cases of injury. to the
,brain separate and apart from other scheduled injuries, resulting in permanent physical
brain damage ” %p 401 S.C: at 641-642, 738 S:E.2d at 842 As the Supreme Court
explamed in Crisp, “the inclusion of ‘physical brain damage’ among the most serious
1n]ur1es w1th1n the statutory exception to the 500 week cap on beneﬁts as an indication
- that the legrslature was contemplatmg a brain injury so severe that the person could not
-subsequently return to sultable galnful employment » 401 S. C at 643 738 S.E.2d at 844. |

: Accordlngly, the Supreme Court held that “permanency and physrcahty are requrrements

: -. However the seventy of the 1nJury is the lynchpln of the analysis,” 401 S C.at 642 738

. 'S.E. 2d at 842 wh1ch 1s the clalmant S burden to prove 401 S C at- 645 738.S. E. 2d at -

844.

'InfSparks'V ﬁélmettd Hardyvood Inc., 406 S.C. 124,750 S.E.2d‘~'61.'(2013)', the .

claimant was hit by a three- to four inch p1ece of metal that flew out of a gang saw and
..h1t him in the head The clalmant test1ﬁed to his “substant1al head pa1n | loss of cogn1t1ve
' b1l1ty,4 and other hram funct1on related symptoms 1nclud1ng 1nab1l1ty to read: w1thout
~ severe headache loss of h1s mathematlcal ab111t1es 1nab111ty to balance \yhﬂe standmgwor
to walk w1thout a cane, hand tremors, anxrety, and more.” 406 S.C. at 126 750 S. E 2d at-.
62. Conﬂlctmg med1cal ev1dence 1ncluded op1n10ns that ranged from the clalmant
suffered a mild injury. to hrs bram to’ op1n1ons that he suffered a phys1cal bra1n mjury
The Commission determined that, while the claimant had suffered an “injury-by-accident :

“to the brain, this does not ‘constitute damage to the brain,” and held that he was not

entitled to lifetime benefits under Section 42-9-10(C). 406 S.C.at 127, 750 S.E.2d;at 62-

-/
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" 63. The Supreme Court confirmed the‘Commi'ssion’ “mterpretatron of physrcal bram

damage [as] clearly consonant with the intent of the General Assembly,” 406 S C at

128, 750 S.E.2d at 63, concludrng and holding that “‘phy51ca1 brain damage’ as used in§

a42-90-lO(C) is physrcal brain damage that is both permanent and severe.”

Clarmant s Counsel even goes s0 far as o suggest that a State Board of Educatron- '

regulatlon whrch defines the various “Crltena for Entry into- Programs of Specral

"

: 'Education for. Stud_ents wrth 'Dlsablhtles” that allow chrldrenvw1th;dlrsab1ht1es to enr_oll 1n‘ 4

special educ’ation programs‘ essentially “'deseribe[s]”' ?‘;physical 'brain damage’ "in the_.'

- 'Workers Compensatron Act.” (App Br p. 14 n.5). First, the purpose of S.C. Code Ann

| :,Reg §§ 43 243 & 43 243 1 is to set ‘forth the “state s requlrements of educatronal ‘

programs for students w1th d1sab111t1es ? S C. Code Ann. Reg § 43 243(1) It patently is

, not intended- to determlne hfetlme beneﬁts of any type whatsoever Furthermore 1n<

, )
addltlon to llstmg traumatic brarn 1n]ury as-a qualrfymg condrtlon other quahfyrng'

condltrons 1nc1ude berng “Deaf/Hard of Hearrng,” S.C. Code Ann Reg § 43- 243 1(D)
havrng an “Emotlonal Dlsablhty,” S C. Code Ann. Reg § 43 243 l(F), -“Other Health

- Imparrment ” S C.. Code Ann Reg § 43 243 1(I) (whrch 1ncludes acute asthma ADD -

7 Desprte Clarmant s suggestlon otherwrse the General Assembly s use of the phrase
physical brarn damage is not equivalent or even similar to the issue addressed in‘ Therrell

o . .v. Jerry’s Inic., 370 S.C, 22, 633 S.E.2d 893 (2006) which considered whether, under the N
‘ cheduled member section of the Act, Section 42:9-30, “recovery for-a torn rotator cuff’

“[is] limited to the scheduled recovery for the loss of an arm,” as opposed to-the loss of a

_ .shoulder 370 S.C. at 25, 633 S.E.2d at 895. Noting that there is some “confusion”

caused by the difference in the language incorporated into the scheduled member
provisions, which use terms such as “leg” and “arm,” and the language in the AMA

. Guides, which uses “upper or lower extremities,” the Supreme Court merely emphasrzed a

““the need for the commission to examine the particular injury at issue 1n every case to

determine how a physician’s or medical service provider’s impairment rating is properly
applied ...” 370 S.C. at 31, 633 S.E.2d at 897-898. Neither Therrell, nor Crisp or Sparks
suggest, as does Claimant’s Counsel, or support the argument that phys1cal brain damage
is equrvalent to traumatic bra1n injury. :
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| ‘ADHD, ' diabetes, etc.), “Orthopedic Impairment,” § | .43-é43.1(lj (which includes
ongenital'anomalies such as’ clubfoot and amputations or fractures) "“Speech-Language

Impa1rment ” S.C. Code Ann. Reg. § 43-243. l(L) and. “V1sual Impairment, S C. Code

Ann Reg. § 43 243. l(N) among others. The purpose of and evaluation under th1s‘
: regulation has no connection whatsoever to WOrkers Compensat1on beneﬁts orto the

.determinatio'n of whether Clafmant. has suffered physical. brain damage pursuant 10

_Sectron 42 -9- 10(C) What Clalmant s Counsel’s reference to and relrance on S.C. Code

Ann Reg § 43 243.1 does demonstrate however is that his. current arguments are l1ttle
more- than an attempt to water down the standard for provmg entltlement to lrfetlme

o beneﬁts for phys1cal brain’ damage under the Act They must be rejected |

Tt

Cla1mant s Counsel’s c1tat10n to an unreported opinion, Fragosa V. Kade Constr.

- LLC Op No. 2018- MO 29 (S C Sup Ct. ﬁled Aug 29 2018) a case that he appealed to~,

- the South Carolma Supreme Court is both 1mproper and unwarranted First, pursuant o

L 'Rule 268(d)(2) “[m]emorandum op1n10ns and unpubllshed orders have no precedentlal

‘ value and should not be c1ted except in proceedrngs in wh1ch they are dlrectly mvolved n
: Rule 268(d)(2) SCACR Second at the wr1t1ng of thls Br1ef that op1n10n is. under
eheanng before the South Carohna Supreme Court and therefore is not ﬁnal 5.

C. Clalmant S Counsel erroneously re11es on extra-record mater1al and attempts
 to provrde hrs own medlcal ev1dence/test1monv .

Clarmant s Counsel pontificates on medical terms and concepts for which, as far

as the unders1gned is aware, he has no specrahzed training or knowledge. Indrsputably,

8 In addition, the facts in Fragosa are srgmﬁcantly dlfferent from the facts in-this case —
' there, the Commission found that the claimant had a 46% impairment from brain injury,

‘ wh1ch was not reversed or modified on remand; here, the Comm1ss1on has made no such

g ﬁndrng
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argument of counsel is not evidence, see, -e. g., Bowers v. Bowers, 304 S.C. 65, 68, 403

S.E.2d 12Z; 129 (Ct. App. 19‘91), either factual or mécii,cal. | -
’ ' Furthermore, in viol;ition 6f Rules 208(b)(4) anci 210(c), S'CA‘C’R, he cites to -
| \ ‘:articlés and‘ guthrity for factuall"asse_rtiozns} that are not desigﬁatéd for inclusion, nor -
""properl_y/ iricludable,_ jr'l_ihe Record on Appeal,i for th; simple réaéon t‘hati they weré never

: _presente-d.to tI;e ‘C}ommissiop.._or relied on by any of ‘thc m;edicai .exper‘ts‘ in this cagé?- As
.such, his c)liscﬁssions o'f_ and assertions about me‘dical .artic;les and treatisgé on the pages (')f
his ériet? :ident'iﬁg(_i' b,élow., should be st:'ricke.n:.;" Wﬁill'e,‘ong‘)‘ne hand, Ciail‘mant’-s‘ Counsell

: éritici'zes the \Co'rr}mission fS‘r What he 'alleg_efs ivs:eng.agin'g 1n reaching 1ts bwn mediéai

- concliusivons;,. (Ap.p.' Br. p. 11_'), ’oh,the vother- hand, 'Couﬂsei f-_e.élbs.’lnd:‘ c'omiau_h'étiqﬁ abou"i ‘

. rendéring his o;z'vn-,r'rv.lfedi:cal:,opiriiéns,. advice anci 4concil‘uvs.ioﬁsi “(App. Br 'pb_.j 14;15 .
| '(reg'érding; TB'IS)?i’df 2425 28-29 (_régé_rding quaair_ipl‘égig)).i »Thiis. _"mabt"t‘.er sholilé' be ..

. stricken and/or discredited.!’

L ‘. ot

’ °In Reed.-Ri'chards v. Clemson Univ., this Coutt acknowledged that it was appropriate for
the Commission to consider a medical authority, on which the' claimant’s treating

E “physician relied. -371'S.C. 304, 308-309, 638 S.E.2d 77, 79.(Ct. App. 2006). “Here, none -

- of Claimant’s treating physicians relied on the sources discussed in this paragraph. As"

~ 'this Court observed in Reed:Richards, “counsél’s statement regarding ‘the- factws__of a case
and counsel’s arguments are not admissible evidence.” 371 S.C. at 309 n.7, 638 S.E.2d
at 80 n.7. - : ' > ’

10 Interestingly, the quote regarding TBIs being “generally categorized as mild; moderate
© or severe...” which Claimant attributes.to, “Faul M:, Xu L., Wald M.M.,-Coronado V.,

‘Traumatic Brain Injury in the . United States: - Emergency Department - Visits,
> Hospitalizations and Deaths, 2002-2006." Atlanta, Georgia: Centers for Disease Control

and Prevention, National Center for Injury Prevention and Control; 2010,” does not

appear vanwalere in the version of that article that Respondents were able to locate on-
" line. See https://www.cdc.gov/traumaticbraininjury/tbi ed.html. ’

1 This includes, specifically, 1) the first two paragraphs of Subsection C on p. 15 and
continuing onto p. 16 (starting with, “According to the Centers for Disease Control ...”
‘and ending with “...most systems require that the patient suffer a gross loss of
consciousness for greater than 30 minutes[,]” and including footnote nos. 6, 7, 8 & 9); the
last full paragraph on p. 16 through the end of the run-over paragraph on p. 18 (starting
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I--Furthermore, even based on the medical texts quoted by Claimant’s Counsel,\ ﬁ
which, as noted above, are not in evidence and were never presented to the Commission,
a severe brain damage case involves a loss of consciousness of 30 minutes or greater.
While Claimant’s Counsel invites this Court to speculate that it was at least 30 minutes,

there is no evidence whatsoever in the record to substantiate anything more than a brief
. R .

loss of consciousness Claimanttestiﬁed that he recalled a co-worker telling him “it was

/ v /
gomg to be ok ” and also that he recalled “getting in the back of the ambulance ” (R p

, 880 12 - p 884 5). (Supp R p. 1086 2 - p 1087 8) Dr Goldschmrdt s evaluat1on.

3

performed in the fall: of 2011, indicates_ that Claimant was told “by fellow employee
witnesses that he 'had‘ lost consciousness for roughly 8 minutes.” (R. p. 242). The only

other ev1dence regardmg how long Claimant was unconsc1ous came from Dr. Brabham

\

who stated that Claimant “apparently lost conscrousness for approx1mately 8- 10

minutes . (R.p. 678) Thus; Cla1mant s arguments are based on non- record material

and medlcal conclusrons drawn by Counsel based on a mlscharacterlzation of the o

toy o

evidence. As such they should be rejected.

‘ D Substant1al ev1dence supports the Commrssron Dec151on
- Clalmant argues that the Commissmn disregarded disposmve'eVidence erredr in
its analysis and misapphed the. test for phys1cal brain damage at the same time truncating
the Commission’s factual finding regarding the combination of compensable injuriesthat :
rendered him permanently and totally disabled. Claimant’s argum'ents fail for a number

of reasons.

with, “Brain damage itsélf comes in various forms ...” and ending with “...-and inability
to do things as well as before the .accidentf,]” and including footnote nos. 10 & 11).
Footnote 12 at the bottom of p.. 18, however does not suffer from the same malady.
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Claimant suggests that thle' Commission “sirnply ignored” certai_n evidence that{he -
claims proves his case. First, the Comrnission based its :ﬁndings of fact and conclusions
of iaw “on a 'preponderance of the evidence including the .‘rnedical records :of the

' Claimant, the testimony of Dr.v L_ozanne', the Claimant;s testimony and the 'testimony.of
| ~ the Claimant’s wife ...” (Comm1ss1on De01s1on R. pp. 93-94, 99, 100 (“based on the
'prepond‘erance of the ev_ldence as a whole ”)) Furthermore the Commlsswn clearly
' rei/ie'we'd'Dr Sandoz’s opinion as-to AClaiman't’s' employability, as noted in-Findlng of
. : . ; :
Fact No. 17. (Commlssmn Decision, R p. 95). Thus there is no basis for’ Clalmant s
current allegation that the Comm1s51on 1gnored certain ev1dence Just because Claimant _
'beheves it is more persuas1ve and should have. been cons1dered concluswe See, e. g )

Tlller 334 S. C at 340 513 S. E 2d at 846 (“[e]xpert medical testlmony is de51gned to ald

the Comm1551on 1n coming to the correct conclusmn therefore the Comm1ss1on

',determmes the welght and credlt to be glven to the expert testimony”) Lvles V. Ouantum

B "iChem CO 315 s C. 440 443:445; 434S, E.2d. 292 294- 295 (Ct. App. 1993) (“[t]he’

_comm1ss1on may ﬁnd a degree of disabihty dlfferent from that suggested by expert‘ '
-‘testimony” )
Claimant argues that the Commissmn arbltrarily substituted its own “hunch or

intuition” fc)r “the diagnoses of a medical profes_s1onal,”12 suggesting that. there is no

—

12 This language is taken from a concurring opinion in an Eleventh Circuit case Marbury
v. Sullivan, 957 F.2d 837 (11th Cir. 1992) (Johnson, J., concurring), which considered an
award of Social Security disability benefits. At the time Marbury was decided, the
Secretary’s regulatlons required that “the jopinions of treating physicians ‘must be
accorded substantial or considerable-weight by the Secretary.” 957 F.2d at 840, quoting
Lamb v. Bowen, 847 F.2d 698, 703 (11th Cir. 1988). In contrast, in South ‘Carolina
workers’ compensation cases, the Commission decides what weight to assign to the
evidence, both expert and lay, before'it. E.g., Brunson, 395 S.C. at 455, 718 S.E.2d at
© 758 (determining the “weight to- be accorded evidence is reserved to the Full
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medical evidence to support‘ the Commissionfs conclusion that Claimant did not sustain
physical brain damage as conternplated:.v'by the Act. He is incorrect. When Claimant
presented to McLeod Regional Medical, Center on June 15, '2011 with a head injury, the
._‘medi:cal report indicates that Claimant uvas awake/alert/conversant/fluent speech, had |
--normalaffect,and had intact extraocular movement. (R. p. 693). The records of Dr.
- Welsch, the physician who perforrned Clairnant’s right hand tendon.repjair, indicate' that
Claimant presented with no acute distress and was alert and oriented. (R. pp.v 697-704).‘
vUp'on completion of the June 27, .20"11 braln scan Dr. l\Iaso" opined .that “Clainrant seerns'
‘to be some better” and although Claimant had “trouble” w1th headaches and short term
memory issues,” Dr. ‘Naso adv_lsed- Clannant to continue Wlth conservative
'rnanagernent”-and follow up in “two to 3~months.’; "(R.«. p’.:127). "'Nothing in this August 3,

’ A“\ZOl 1 medlcal report descrlbes a “permanent and severe” brain condition.

Cla1mant began treating w1th Dr. Sandoz on September 16 2011 Notes from th1s : '

in‘i‘tial- apporntrnent 1nd1cate Cla1mant was expenencmg no motor weakness, his balance -
. and gait"were intact hls“coordination ‘was intact and -his final motor skills were normal. ,
'"Further Dr Sandoz 1nd1cates that Cla1mant was “alert and orlented. x3 Grosély '.
normal intellect,” wlth _f‘Memory: mtact ” (R pp. 769- 771) Subsequent medical :

‘notes from Dr. .Sandoz’s‘oi‘fﬁCe repeat t_hese findings. (R. pp. 773, 774, .,776, 771, -779,"‘. |

781, 784, 787, 790, 793, 797, 800): .Upon completion of the October 10, 2011 brain scan, " * -

Dr Sandoz opined that Clairnant’s head injury symptoms were “mild” and assessed

Claimant with “intracranial injury of other and unspeciﬁed [nature].” (R. pp. 138-139). |

L

| Commlss1on”) Therrell, 370 S.C. at 25, 633 S.E.2d at 894 (a reVieWing court “will not
substitute its judgment for that of the commission as to the we1ght of the ev1dence on
questions of fact”). ' -

-
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: Throughout his treatment Awith Dr, Sandoz, Claimantfs head' symptoms. ranged from
“mild” (R. p: 138), to “moderate »{(e.g. R. pp. 157, 16‘4“1‘86 190, 741, 775,777, 781),
to no reference to the head injury at all. (E.g.,R.pp. 148 171 196, 202, 207, 214 219
_-223 783 786 792 799, 808 815) In his treatment notes Dr Sandoz d1d not 1ndrcate.

- any physrcal bram damage rising to the level of both “permanent and severe.’

Dr Sandoz last- exammed Clalmant on October 1, 2015 and made absolutely no -

/”.

'mentlon of any. physrcal bram damage in his treatment report (R.p- 819) “The ﬁrst (and
;wonly) ment1on of the phrase “physwal bram damage appeared in Dr.-Sandoz’s December A
: 2015 letter, written at the request of Claimant’s Counsel, wherem Dr. Sandoz opmed that' .
, Clalmant “has .suffered physrcal bram damage the severlty of wh1ch renders h1m
! 'mcapable of retumlng to any form of gamful employment ? (R p 652) | However the(_’
N ’med1cal evrdence as a whole (as noted above and below), and not 1solated to one letter
written at the request of Clarmant S Counsel supports the Comm1ssron s ﬁndmg | Wh1le S
Clalmant is permanently and totally drsabled it 1s as a result of the combmed 1nJur1es to 7
L his neck rrght arm bra1n (for . initial closed head 1nJury and resultmg headaches and-

selzures) and psyche ” (Commlssron Decrsron R pp. 95, 100 101)

Clarmant alleges that Dr Goldschmrdt “dragnosed the Clalmant with Démentia

o and’ closed head traumatrc brarn_ 1nJury.” (App. ~Br. pp- 5, 22). However Clalmant

neglects to drscuss more fully the results of Dr. Goldschrmdt s October 2011
neuropsychologrcal evaluatlon whrch found:

' “Test data suggested that. [Cla1mant] was experrencmg several cogn1t1ve
- deﬁcrts and behavioral deficits that were consistent with hrs closed head
B traumatrc bram injury; these deficits were prlmarrly concermng memory, .

attention, and executive functioning. Otherwrse, he was generallyg
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- functioning w1thm normal llmlts of functlonlng, reaching to as high as |
-in the Above Average range ‘Other than in the prev1ously mentloned
.areas of functlomng, M. Ben]amm s functlonal status was largely

'commensurate ‘with his mtellectual ablllty

R. p. 253) (empha51s added)
At the November 5 2012 unauthorlzed v131t w1th Dr. Poletti, the phys1cal'( |
" exammatlon revealed that Clalmant was “alert and ror1ent> x3 in no acute distress.” (R. p.

o

747) Dr. Lozanne’s initial treatment notes indicate that .Claimant was “alert, and
orlented w1th normal and approprlate speech ” (R.p. 705) Dr Sarb’s notes from June -
2016 1nd1cate Clalmant was “awake alert .~and,conversant, with fluent speech, normalu'

© affect, and fully oriented.” (R p. 669- 673) | |

Furthermore Cla1mant s Brief convemently downplays how hlS own act1ons and

o | testlmony contradlct the cla1m that he suffers from “permanent and severe’ phy51cal bram‘ '
’ damage’ In the March 2012 deposmon Cla1mant test1ﬁed that he experlences dlzzmess

_ and headaches (Supp R p 1088 lO p 1089 23) Clalmant also stated that he gets; .A
“lost 1n thought” and “lost in conversat1on” resultmg in his 1nab111ty to part1c1pate ina
conversatlon because he canho longer remember what he was talkmg about (Suppv R. |

P 1092: 19 p- 1093 10) When asked 1f he felt capable of retumlng to Work however

S Clalmant test1ﬁed that' he d1d not believe he could retum to work due to strength concems
’ ,and panlc attacks but Claimant did not.mentlon any cognitive dlfﬁcultles dlzz1ness,:"

'headaches, etc., as an 1mped1ment to returmng to work (Supp R. p 1096 6- l7)
C Although Claimant alleges that he suffers from permanent and severe” physical
. Abr’ain‘-'damage in his Brief, he fails to ‘mention that he is still able to, per his own

\
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1
testimony, operate a motor vehicle, by himself, to drive from his home in Lee County to

, his doctor appointments in__Columbia, South Carolina without any major issues:

e “I said, ‘Doc, there was nothing triggered it, I was just doing my normal
routine, ]llSt drlvmg Because my wife, she has to work ‘and right there to
]Columbra you know, I make that trip myself unless she’s off from work.”

. (Supp. R. p. 1097.5 10) (empha51s added). _

e Q: “Does 1t normally take you an "hour or less than an hour or how long [to get
from Claimant’s horne. to Dr. Bergman s and Dr. Deal’ s ofﬁce in Columbia]?” A
“It take, it take over an hour.” (Supp R. P 1099 4 6; see R. p. 999: 11- 15)
‘ (empha31s added) '

. Q' “When you drive from Sumter to see Dr. Bergman and Dr. Deal, do you have
4 any dlfﬁculty ﬁndlng thelr ofﬁce or dr1v1ng from your home to there"” ‘A: “Not
-yet I haven’t ”? (Supp R p 11099: 15 19). ‘ '

S | know where ’m gomg, pretty much -now that [ don t need a map ” (Supp R. p '
e 1099 23 24 see R p 1003 21 —p 1004 l) (empha51s added) |

e Q) “As far as dr1v1ng is’ concemed do you feel as though you can safely drive -
' .i",from Sumter/Blshopvrlle your home to you visits in Columbia to see Dr. |
';Bergman'”’ A: “Evndently, I guess so. I hadn thad a acc1dent yet S0 I ve been
"ﬂdomg, domg pretty good yes, sir.’ Q‘ “Do you, have any dlfﬁculty at all
’ operatmg the car, dr1vmg‘7” A: “No2” Q: “Any problems from a, not only Just a

physwal standpomt but mentally as far as being aware of what’s going on the

road and- reactlng to other drivers and doing those sorts of thlngs any 1ssue with

' that‘7” " “I react to what’s gomg on, because I take my tlme > (Supp R. p.
1101: 10 p 1102: 2 see R. p 1002: 15 p- 1004 1) (emphasrs added)

o Q: “When you go and see Dr Bergmann...you oftentimes w1ll drive yourself to .
»an appointment to see h1m correct‘7” A “Sometlme I do. Yes, I do.” Q: “And
' g,,that is approx1mately 60 miles or so from home?” A::“Somewhere in that

neighborhood.” R p. 999:3-10) (empha51s added).



Furthermore,' Claimant testified that he served as a treasurer of his union, at the
time of his work-related accident, and continued service as treasurer through 2012 and

possrbly into 2013 (R pp. 1005- 1008)

o Q: “Did you serve as the treasurer of [the local union hall} after your work
accident occurred?” A: “Yes. I did.” Q: “Did you serve as the treasurer of that
organization in 2011?” A: “Yes, I was currently a treasurer Yes.” (R p.

- 1006:21—p. 1007:1) (emphasis added).

e Q “Did you serve as the treasurer of your union hall in 2012?” A: “Yes, I was, but
here was the secretary of treasurer that was taking care of all the business. He
was taking care of all the business. The only th1ng he did was came by and got me

to sign checks. -So you were signing checks on behalf of the union hall in
2012? Yes, I was.” (R. p 1007 9-17) (emphasis- added) o E

e Q: “Areyou still a' member of your union hall?” "A: “Yes, Iam.” (R. p. 1008 12-
: _13)(empha51sadded) : A " S e o

;Clalmant not only appeared and part101pated in two depos1trons and two o
,'Commlss1on hearmgs. he was able to recall over 30 years of employment names and
dutres and provide a detailed account of his arrest hrstory and medical treatment although
- he clalmed that “I get loss of thought somet1mes on‘conversatron ” (Supp R p. 1092: 25 '
-p. 1093 1). Not one tlme durlng Clalmant s two deposrtlons (2012 or 2014) or dur1ng
the two Hearlngs (2014 or 2016), d1d Clalmant “lose train of thought” or “forget” what he
. was testrfylng about. Respondents do not contend that Clalmant needs to be completely h
1ncapacrtated in order to show he has suffere_d permanent and severe physical brain
damage; however, it seems \that a claim for “permanent and severe” physicall brain

) , : :

damage’ lwould manifest some type of hindrance or difficulty during the course' of

litigation, and during Claimant’s daily activities, such as driving and signing checks, that
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Would support Cla1mant s position. As the Supreme Court noted, ‘“physical brain

damage as used in § 42-9- lO(C) is physrcal brain damage that is both permanent and |
severe,” §pa_r£ 406 S.C. at 131, 750 S.E.2d at 64 and “the severrty of the injury is the |
' lynchpm of the analysis.” Crisp, 401 S.C. at 642 738 S.E.2d at 842.

After reviewing and analyzing the Cla1mant s testimony, both at hear1ngs and in
‘ depositions and reviewing the medical records in their entirety, the Commlss1on. properly
: v,found as a. matter of fact and concluded as a matter of law that Claimant failed to prove
that he sustalned phys1cal brain damage, such that would entitle him to lifetime benefits.

As this case 1nvolves conﬂ1ct1ng med1cal and other ev1dence and because the‘
: Commlss1on correctly appl1ed the law as set out in Section 42-9- lO(C) and as explamed

in Crlsp and Sparks this Court should uphold the Commlss1on Dec1sron

1L "The Commlsswn correctly held that Claimant falled to meet hlS burden of
" proving he was entitled to-lifetime benefits on the basis of “incomplete
‘ paraplegla” or “mcomplete quadrlplegla :

' Clarmant s argument that he 1s entltled to 11fet1me beneﬁts based on his cla1m of

| 1ncomplete quadr1pleg1a is based.on an overly expans1ve readmg of th1s Court’s

decrs1on in Reed Richards V. Clemson Un1v 371 S C. 304 638 S.E.2d 77 (Ct App.
o :2006), and an attempt o m1scharacterlze “his author1zed treatmg neurosurgeon S
B testrmony Clalmant s arguments are\a barely d1sgulsed attempt to charactenze almost.
any cerv1cal sp1ne 1nJury that results in cerv1cal myelopathy as an 1ncomplete |
quadr1pleg1a In fact Claimant’s* arguments are -an attempt to make any ‘incomplete
.spine 1nJury a l1fet1me beneﬁts case regardless of the severity or symptoms |
First, it is important to distinguish- the posture of Reed-Richards from the posture |

of this case. In Reed-Richards, this Court upheld the Commis_sion Decision because it
. - ( v N
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-was supported by substantial evidence in the record.' “371 S.C. at 307, 638 at 79. Here,
| Claimant isvseel(ing to overturn the Commis‘sion Decisidn, despite the fact that it is
supported by substantial evidende.. There, the only physician to render an opinion as to
- . whether the’claimant wa‘s a paraplegie based his opinion regarding ineomplete paraplegia

on a deﬁnition contained in “the Intemational Standards of Neurologic Classification of )

Spinal Cord Injuries Revrsed Slxth Ed1t1on dated 2000 ...” Id,, 638 at 78. Here, none |

of Claimant’s treatmg neurosurgeon s cited the Intemat1onal Standards of Neurologlc

Classiﬁcation of Splnal Cord Inures; Revised Sixth Edltion, dated 2000, despite h1s

-. Counsel 's. attempt to rely on it on appeal In Reed- Richards there was only one expert
opinion as to what constituted paraplegia/mcomplete paraplegia here, there are

: conﬂicting expert oplnions Finally, in Reed- Rlchards the clalmant S treating physmran .

expressly stated albeit parenthetlcally, that Reed Richards ‘is a parapleglc 371 S.C. .
~at 308 638 S. E2d at 79 (empha51s added). Here, there is no expert evidence or;‘ ;
testrmony that Clalmant 1s a quadr1pleg1c but/only that he suffers from an 1ncomplete‘
quadrlplegra or 1ncomplete parae31s (See R. pp. 606- 607 652 675 677)
Clalmant argues that the Commlssmn committed error because 1t held

‘ 1ncomplete quadriplegic is not a quadriplegic ” (App Br. p 23) Note that he does not -
c1te to the Commissron Decision — because that is not- what the Commlssron held. ‘
. Furthermore Clalmant attenipts to read Reed Richards as-a blanket statement that the
term‘ “parapleglc” (or, in this case, quadrlplegic”) always and under any set of facts

means anyone dlagnosed with “incomplete paraplegla” (or in this case, “incomplete

quadriplegia”), sueh_that that person is entitled to lifetime, beneﬁtsunder‘ Section 42-9- -
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lO(C) That is not the holdlng of Reed- Rlchards the outcome of Wthh was based on the
facts and ev1dence presented to the Comm1ssron in that case.
Clearly, while the inclusion of employees and employers is ‘a basic'purpose ’of the :

Act and Just1ﬁes a broad construction of its coverage Pelfrey v. Oconee County 207 S C

433 440, 36 S. E 2d 297 300 (1945) the same does not apply to determmmg Whether a. |
‘_clalmant has met his or her burden of provmg facts sufﬁc1ent to ent1tle him or her to:

" benefits under the Act, -particularly 11fet1me benefits.!? See, e g., Clade v. Champlon b.

Labs, 330 S C 8, 11, 496 S.E.2d 856 858 (1998) (“[t]he claimant- has the burden of
provmg facts that will brlng the i mJury within the workers’ compensat1on_ law, and _such
award must not be based on surrnise, conjecture or speculat1on”) 'In oth'er--' words,

J;although the’ Act must be construed l1berally in favor of coverage it must not be .

- construed 50 as to work a hardshlp on the employer and/or the carr1er by the 1nterpolat1on

- of words or-’condrtlons not' found in the act.. The act must. be construed in- Just1ce to‘

“both partles and must. not impose a burden on e1ther » Hlll 2 Sklnner 194°S. C 330 11 )
N SE. 2d 386 (1940) see also W_rgfeﬂ 354 S. C at 117, 580 S E.2d at 109 (courts ‘are not :
: _‘at l1berty to extend by constructron the meanmg 1mp11c1t in. the language found in th/e
Workmen s [szc] Compenscttzon Act ‘m | order‘ to prov1de a more hberal rule of ‘
V’ ) compensat1on than that which the legrslature has seen ﬁt to adopt”) (c1tatron om1tted)

Furthermore, although cor_npensatlon law will be construed» liberally in order to effect 1ts

beneficent purpose .... the rule of liberal construction 'has been held. not to apply to the

13 The fact that the .General Assembly did not make any changes to the deﬁnltron of‘
~ “paraplegia” and “quadr1pleg1a” when they undertook major revisions to the Act in 2007
is of no import, since Reed-Richards was not a Supreme Court decision. Wigfall v.

Tideland Utils.. Inc., 354 S.C. 100, 111, 580 S.E.2d 100, 105 (2003) (noting the' General
Assembly’s inactivity over forty years and that it “is presumed to be aware of this
Court’s 1nterpretat10n of its statutes”) (emphas1s added) : :

J .
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evidence offerecf, or required, to establish the claim, or to-the function of the commission
in hearing evidence or in resolving conflicts in the testimony, and does not operate to.

distort the proofs or to make the facts other than as they are.’ Cross v. Concrete

Materials 236 S.C. 440, 446, 114 S.E. 2d 828 831 32 (1960) In other words “our rule

- which is apphcable fo the ﬁndlng of facts is that a clalmant must establish by the

preponderance of the evidence the facts which will entitle him to an award the burden of .

proof is upon h1m He cannot prevall by the resolution of doubts.” 236 S. C at 446, 114 )

S. E2d at 832

7

As the Supreme Court noted in Sp k standard statutory constructlon dlctates ‘ o

that “the Court may not, in order to glve effect to partlcular words v1rtua11y destroy the‘ -

meaning of the entire cOntext' that is, - glve the partlcular words, a 51gn1ﬁcance Wthh o

N

would be clearly repugnant to the statute, looked at as a whole and destructive of its

f\
¥

L . R

bv1ous intent.” 406 S C at- 129 750 S E2d at 63 Furthermore in dlscussmg the |
- context of Sectlon 42-9- 10(C), the Supreme Court adv1sed that “[t]he 1mmed1ate context - )
f 'of the term ° phy51ca1‘ brain damage suggests that the general Assembly 1ntended a more :
.I'eStI'ICtIVC .meaning, and that “the context 1mp11es the General Assembly meant. to. h .
~requ1re severe perrnanent 1mpa1rment[j ld_ vThls admonltlon apphes equally to
“pleglas as it does to phys1cal brain damage |

It is highly s1gn1ﬁcant that the only med1ca1 evrdence addressmg the issue in

Reed- Rlchards was from her treatmg physrcian who equated her 1ncomplete paraplegia .

Wthh 1ncluded being restrlcted to using a walker and a complete loss of control over her
bowels such .that they ‘emptied “at random times, forcing her to wear adult diapers and -

restricting her from going out in public because of odor problems.” 371 S.C. at 306, 638 -
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at 78.1 The absurdlty of a’dopting Claimant’s definition of cluadriplegia based on a
medlcal text that was not mentioned or rehed on by any expert or the Commlssron in this
case, was never presented to the Commission and is not in the Record is that, accordmg
It'o Claimant, vany “1mpa1rmentrof functlon in the arms. as yvell‘as in'the truck, legs and
l 'pelv1c organs resultmg ‘from a cerv1ca1 .injury quahﬁes as 1ncomplete quadr1pleg1a
_(App. Br p 25) This clearly does not comport with the §p_k 1nterpretat1on of hfetlme :
beneﬁts under Sect1on 429 lO(C) for only permanent and severe phy51cal 1mpa1rrnent
| In‘ contrast | here there 1s conﬂrctmg medrcal ev1dence desp1te Clalmant s

Counsel ] attempts to twist Dr. Lozanne s testlmony into saymg the-oppos1te of what he

) actually and repeatedly stated As such, the Comm1ss1on s resolut1on of the conﬂlct in. "5 '

| -evidence must be upheld on appeal 'E g Trller 334, S C at 338 513 S.E. 2d at 845.
' Furtherrnore wh1le Cla1mant has some pam and numbness in h1s rlght arm the arm that
requlred surgery, and some 1mba1ance such that he uses a cane, he is not conﬁned to a. - :

' -'walker and stlll has control over h1s bowels Clearly, he st111 leaves the house and as

., - noted above dr1ves hrmself regularly to and from med1cal appomtments that are over an

: hour from h1s home (See eg. Supp R. p 10994 19; R p- 9993 15 R.p.. 1000 13 p-

.1001 20)

oy

C1a1mant suggests that Dr. Polettl s opmlons deserve greater Werght because he_

B cont1nued to treat/follow up w1th Clalmant after the unauthonzed February 2014 surgery

However, Dr.- Loz’annecontinued to be Cla1mant S authorized neurosurgeon. ‘The Apr11

14 Note that these symptoms were present shortly after Reed- Rlchards accident, Reed- -
Richards, 371 S.C. at 306, 638 S.E. 2d at 78, which comports with Dr. Lozanne’s opinion
that plegia typically “manifest[s] itself rather quickly following an acute injury,” the
exception being where a tumor grows over tlme -exerting pressure on the spinal cord. (R
p. 908:20 — p. 909:13). : :
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.
23, 2015 Commission Decision found that-“Claimant’s request for transfer of treatment
to Dr. Poletti is denied.” (2015 Commission Decision,}R. p. 42); This ruling was not |
appealed.!> Furthermore, Dr. Lozanne saw Claimant again in 2016 for a final evaluation.
‘R. pp. 709-712).. o
: Claimant attempts to discredit and dismiss Dr. Lozanne’s medical opinion by

o

/
, equatlng it to a “lay person’s definition,” or a. “semantical deﬁnrtron ” (App Br. Pp- 24-

'25, 28). .In Reed Rlchards thls Court properly rejected the employer s attorney’s “lay
perSon S deﬁnltlon”of paraplegra. 371 S.C. at 308-309, 638 S.E.2d at 79. However, Dr.‘
Lozanne, who was accepted as an expert in neurosurgery w1thout objectlon (R p. 865: 6-
>13), clearly is not prov1d1ng a lay person’s’ definition. That thlS Court did not have the |
, beneﬁt of expert testlmony with regard to the approprlateness of usmg the term ;
“‘incomplete paraplegla” in Reed-R1chards does not somehow demgrate Dr. Lozanne to
.the status . of an attomey attemptmg to prov1de med1cal testrmony 16 Furthermore the ‘

Commlss1on was fully entltled to rely on Dr. Lozanne s expert testrmony

13 Claimant cannot challenge that rullng now. Issues and arguments may not be ralsed for
. the first time in a Reply Brief. See, e.g., Emerson Elec. Co. v. South.Carolina Dept. of

Rev., 395 S.C. 481, 489 n.6, 719 S.E.2d 650, 654 n.6 (2011) (declining to consider
argument ralsed for the first time in a reply brief); Lister v. NationsBank of Delaware,
N.A., 329 S.C. 133, 153, 494 S.E2d 449, 460 (Ct. App. 1997) (“an appellant may not use
the reply brief to argue issues not argued in the appellant’s initial brief”).

16 1t is noteworthy that, in Reed- Richards, this Court addressed only the issue of whether -
under the facts and evidence presented to it, the claimant’s diagnosis of incomplete
- paraplegia qualified for lifetime benefits under Section 42-9-10(C). The instant case
does not involve an allegation of 1ncomplete paraplegia, but of incomplete quadriplegia.
Claimant’s Counsel might “opine” that the only difference is that “quadnplegla involves
spinal cord damage in the cervical spine rather than the lumbar spine ...2" (App. Br. p.
25), however, as noted above, testimony and argument of counsel is not ev1dence and
certainly not expert evidence. Bowers, 304 S.C. at 68, 403 S.E.2d at 129; Reed-Richards,
371 S.C. at 309 n.7, 638 S.E.2d at 80 n.7. :
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Contrary to Claimant’s Counsel’s attempts to ‘misconstrue/re-write Dr. Lozanne’s
_testimony, Dr. Lozanne did not “agree[] with Benjamin’s other doctors' in everything but
the termlnology,” and his testrmony is not “tantamount to an opinion that BenJamm is an

dncomplete quadr1pleg1c (App Br. pp 26 29). Wh1le Dr. Lozanne agreed that

N
Clarmant has an mcomplete splnal cord 1nJury, he never equated that to a dlagnos1s of

~ incomplete quadr1pleg1a, which he repeatedly and consistently denred was an appropriate
term-or diagnesis in this case:

: . Drr.v‘ channe stated that Claimant “is not plegic'.' Okay. And what [ mean by that,
X it is’ by definition somebody who ‘has motorf'strength is not plegic. That’s by |
definition. He had motor strength He had some weakness in his right upper

- extrem1ty, but he.walked. He could move He actually had srgn1ﬁcant strength

- to even —-he had resrstance in strength 1 can tell by definition by just
exam1n1ng h1m that he is not plegic.” (R. p. 901 1 22) (emphasrs added) |
. ,Concludmg, after rev1ew1ng a number of test reports and medical records from
| 2015, that none of them 1nd1cated Cla1mant had any pleg1a R. p. 902:24 — p

" 907:3). . |

‘.‘o ' Dr. Lozanne testrﬁed “[s]o when we’re d1scuss1ng plegia, once again, plegla isa
- lack of functron in terms of motor strength and potent1ally even sensation due toa
d1sconnect10n . .from the brain to the affected muscles whether it’s in the sp1nal
cord or ‘the brain, of subsequence And the first _thing you evaluate is the motor
'strength in :the pat1ent. A patient who has strength by deﬁn1t10n cannot be

 plegic.” R.p. 906:14-22). o |
e lDr.. Lozanne agreed that plegia' typically‘ “mariifest[s];‘~ itself rather qulckly :

follov(/ing an acute injury,” the exception being- where/a tumor grows over time, )
exerting pressure on the spinal cord. (R.p. 908:20 ~ p. 909:13). V \.
e With regard to “incomplete quadr1pares1s or incomplete quadriplegia,” Dr.-
Lozanne explalned that, “if you talk about that with a- neurosurgeon they’ll — it

actually sounds like an oxymoron. And what I mean by that is that a quadriplegia
) _ at |
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by definition in terms of neurosurgrcal and neurologlc tra1n1ng is complete lack of
function.” (R.p.910:18 —p. 911: 1) . )
e When presented with Dr. Polett1 ) May ‘2‘7, 2015 letter, Dr. Lozanne testified that
the phrase\Dr. Poletti used, “incomplete quadriparesis” is “not an appropriate
phrase to use ... in this condition. ' Mr. Victor Benjamin does not suffer
from a quadriplegia. [’ve never heard a neurosufgeOn - incomplete quadriplegia
‘uséd as a phrase in any«of my education .. in neurosurgical training that’s not a."
typical phrase The diagnosis that Mr. Victor Benjamin suffers from is a cervical .
| myelopathy. He has a sp1na1 cord injury and he has some weakness assocrated‘
with that and he 'S not a quadrlparetlc .... He is not a quadrlpleglc and it
would be mapproprlate for ... me as a neurosurgeon to describe him as-an

) mcomplete quadrlpleglc ”? (R p. 911 16 —p. 914:21) (empha51s added).
B In fact 1nstead of agreemg w1th Dr Polettr that Clarmant “suffered from,,_‘
: 1ncomp1ete quadrlplegla Dr Lozanne suggested ‘that Dr. Polettr .vs'/as attemptlng to
descrrbe an 1ncomp1ete sprnal cord i mJury (as opposed toa complete spmal cord 1nJury)

rn Wthh the functron below the level of i 1nJury is strll present whether 1t is motor or.
“ sensory, Wthh Clarmant in fact had suffered (R p. 915 11 ~ p. 916:9). 17 And wh11e~. |

he would agree w1th Dr Polett1 that Clalmant had suffered an 1ncomplete spmal cord

1nJury and had some weakness, he stated uncategorlcally that “I'm in dlsagreement in -

labelmg Mr. Vlctor BenJamm as an mcomplete or complete quadrlpleglc in any-
- kind of way.” (R p- 914 22 —p. 915: 2) (empha51s added). -

In the emergency room immediately followrng his.accident, Clalmant had normal '

L

bulk and tone with 5/5 strength in both upper and lower extremrtles (R. pp 693-694).

At a follow-up appomtment on June 24 2011 with Dr. William B Naso, Clalmant had

17 Dr. Lozanne’s statement that “[t]hls is literally semantics was in the context of his
explanation that he believed Dr. Poletti really meant to dlagnose Claimant with an
incomplete spinal cord injury, as opposed to the oxymoronic incomplete quadrlplegra
(R. p. 910:18-23; R. p. 914 17 —p. 915:19).. :
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normal “5/5 strength” in his upper and lower extremities. R. 'p.b 123). At hisl»ﬁrst |
- unauthorized visit to l)r..l’oletti, Claimant’s “[s]trength in the lower extremity.is 5/5 and
symmetric.” (R. p. 747). At his initial appointment with Dr. Lozanne in January 2013,

: Claimant’s rnotor strength was 4+/5 for the‘right upper extremity while, “[a]ll other

o muscle groups are 5.5.” (R. p. 705) At his May 2015 appomtment with Dr.- Sarb she_ ,

noted Clalmant ] strength “is 5/5 in the upper and lower extrem1t1es with normal muscle
bulk and t_o‘ne'.” ,(R. p.212). When Dr. Lozanne examlned Clalmant in -July 201_6, his
- motor strength- in his right upper .er(tremity_jwas 4+/5 and in hisleft;upper and both'lower
?.extremltles 5/5. (R p 711) " | | |
o In fact; Claimant began to be dragnosed w1th lower extremrty weakness and-“

sllghtly antalglc galt” after he began treatmg for hrs lower back problems Wthh as -

‘ noted above are not compensable (R Pp- 590, 597 601 (even though he den1ed

o ,‘ paraly51s”)) Furthermore throughout Clalmant s treatment with Df.. Sandoz hrs balance B

' and gart were 1ntact h1s coordrnatlon was 1ntact and h1s ﬁne motor skills were normal

(R pp. 769- 771) until June 2015 when Dr Sandoz oprned that Cla1mant S lumbar

b

) pa1n/1nJury was “secondary” to ‘his workplace 1nJur1es at wh1ch pornt Dr. Sandoz began .

| not1ng “Motor - spastlc Quadnpares1s «Balance & Ga1t - spast1c hemlpare51s andv
."“‘decrease[d] ambulatlon sever[e] restr1ct1on\on ADL’ ” (R pp 218 221 224)

Th1s 1s a case of conﬂ1ct1ng medlcal and other ev1dence and, as»such ‘the
Commrss1on Dec1sron should be _upheld under proper appllcatron of the substantral
ev1dence standard of rev1ew E 2., T1ller 334 S C. at 338, 513 S.E.2d at 845 see also
m 336 S. C at 160, 519 S. E 2d at 105 (“[w]here there is'a conflict i 1n the ev1dence :

the Commlss1on S ﬁndlngs of fact are conclusrve”) Thrs Court should afﬁrm the
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Commissio‘n finding that Claimant failed to prove he was entitled to lifetirne benefits
under Section 42#9-10(C) ‘due to “incornplete paraplegia” and/or “incomplete
" quadriplegia.”

H1.The “Comm_.issibn properly- found Claimant was not entitled to a mobility
scooter as it was not causally related to his compensable »injuries

Clarmant argues that the ev1dence un1formly relates the need for the mobrllty
scooter to Benjamm s work related spinal cord 1nJury, p01nt1ng to Dr.- Sandoz s
February 12 2016 attorney’ letter at R. p 662 that the scooter was necessary “due to the‘ h
' 1njur1es ‘he’ sustalned in his 06-15- 2011 work accrdent[ ]” (App Br. p. 29, 32). However :

" what Clalmant fails to account for gomg SO far as'to characterlze references to a lower

- back 1njury asa “red herrmg,”18 is the fact that startlng in May 2015, Dr. Sandoz began -

= treatlng Clalmant s lower back symptoms which he beheved were ‘work- related (R pp.- -

i
i

_ 214 215 217 (suggestmg that due to the “cerv1cal 1ssues that [Cla1mant] has with hrs

-rneck we were never able to pay attentron to h1s back issues,” and that it was now

- -

“necessary to pursue evaluatlon of his back ”) R. p- 218 (Dr ‘Sandoz prondmg o

i -'_medrcal impairment ratings. for headache, b.raln‘.lnjury and serzures,. and'notrng‘ "‘[t]hls

does not include the injury that he has suffered frofnthe lumbar standpoint secondary to
the 'injury that he has suffered and has not been addressed here \as_ per"' Workmen’s
Comp”), R. p- 219 (Dr ‘Sandoz chronicl_ing' 'l‘oWer back pain radiating to “the derrriatome

; ~ anteriorly”)).-

18 Claimant 1nexplicably asserts that he never alleged or pled “a lower injury.” (App. Br.
pp. 30-31). His Form 50 clearly alleged compensable injury to his “[b]rain, spine- back -
and neck, right upper extremity, right shoulder, left shoulder, both lower extremities, has
altered gait, and psychological overlay.” (Cl. Form 50, dated May 3, 2016, R. p. 106).
(emphasis added). In his Form 58, Pre-Hearing Brief, Claimant stated “[c]ompensablhty "
of lumbar spine is at issue. Causation provided by authorized treating physician, Dr.
George Sandoz.” (Form 58, Pre-Hearing Brief, dated Aug. 2, 2016, R. pp. 109-110).
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\
- The Commission determined that Claimant’s lower back/lumbar injury was not
g causally related to his June 15, 2011 aCcident.f ‘Claimant did not appeal that'issue or raise

\

it in his opening brlef and cannot do so now. Emerson Elec., 395 S:.C. at 489 n.6, 719 .

S.E.id at 654 n.6 (201 1;) (declining to consider argument raised for the first time in a“
' 'reply br1ef) L1ster 329 S.C. at- 153, 494 S.E2d at 460 (“an appellant may not ‘use the ‘
) reply brref to argue issues not argued in the appellant s 1n1t1al br1ef ).
| Dr. Sandoz prescr1bed the scooter in October 2015 Oddly, Claimant argues that\
because Dr Sandoz noted problems with his d1zz1ness balance gart and/or ambulat1on |
beglnnlng in September 2011 (R pp- 130 l48 151 160 172 176 179 184, 191 193 |
194, 197 199 200 209 215 219 220),19 h1s prescr1pt1on in 2015 was to address those-l

o symptoms If the scooter was 1ntended to address the symptoms descr1bed above present

. and documented since. 2011 the obv1ous questlon ar1ses Why did Dr. Sandoz wait unt1l , | .

‘October 201 5 to. prescr1be a mob111ty scooter for Clarmant‘7 Regardless of yvhether or not- A
) Clarmant hrmself alleged that the need for the moblllty scooter arose out of his lower

back i mJury, (App Br pp 30- 31) the fact remalns that Dr Sandoz d1d not prescrlbe the
scooter untrl after he began d1agnosmg and treatmg Clalmant for lower back pain and |

’ 'radlculo'pathy, desprte the fact that the symptoms Cla1mant now alleges justify the

prescription were present, to some degree, for years.

\

19 Although Claimant’s counsel 1ncludes in his list R. pp. 130, 159-160, 172, 176, 184;

i . 191, 193-194, 200, those records. indicate that, while Claimant reported “some dlfﬁculty

with ambulation” or decreased mobility, he also.demonstrated normal balance & gait,

normal coordination and normal fine motor skills. It was after Dr..Sandoz opined that

Claimant’s lumbar pain was related to his workplace injuries that he began noting,

“Motor — spastic Quadriparesis, Balance & Gait — spastic hemiparesis” and “decrease[d]
ambulat1on sever[e] restriction on ADL’s.” (R. pp. 215, 219 220).
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Despite the fact that they did not preseribe vthe rhobiliﬁy scooter, Claimant relies
on isolabed statemente from Dr Poletﬁ, Dr. Mills and Dr. Lozabne in an attempt to‘justify
* the need for the scooter. A‘s demenstrated above, however, Dr. Sanddz, tbe prescfibirig
physician, noted that Claimant demenstrated n‘ormal‘ balance & gait normal coordination _
and - normal fine motor skills, up until he began treatmg for Iower back pain and
symptoms. (Compare R pp 130 159 160, 172 176, 184, 191 with R. pp. 193 194, 215,

219-220). This is not a case of the Comm1ss1on prov1d1ng its own medical oplmon
1nstead it is the Commlssmn carefully rev1ew1ng, welghmg and analyzmg all of the

i

' medlcal information before 1t, spme,of it conflicting; and makmg a ﬁndmg of fact based

- on the preponderanee of the evidence. Tiller, 334 S.C. at 340,,513 S.E:2d at 846 (“the

-, Lo . . ¢ 7 /
Commission; determines_ the ‘weight and credit-to be given to the expert testimony™);
Brunson, 395 S.C. at 455, 718 S.E.2d at 758 (where “the evidence is conflicting over a

factuial issue, the .ﬁndings _ef the 'Abpellete Panel are »"conelusvikve”).. . Assuch, .the'

3

Commission Decisi‘o’n‘shoul‘d be upheld.
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CONCLUSION

For all the reasons stated. herein or based on any other ground appearing in the

record pursuant to Rule 220(0) SCACR thls Court should affirm the Commission

Decrsron in its entrrety

-~ April 9,2019 -
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