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ARGUMENT

1. The competent evidence shows Claimant is Permanently and Totally
Disabled under § 42-9-10. '

A. Application of the “Two-body Dért” rule.

At the outset, Respondents raise the issue that Folston did not satisfy the “two-body part”
rule. Respondents argue that “Appellant’s ability to recover under § 42-9-10 required her to
establish an additional injury or impairment to at least two body parts.” [Brief of Respondents]'_.
Appellant does not disagree that she must satisfy the two-body part rule to proceed under § 42-9-10.
As shown below, not only was the two-body part rule satisfied by previous stipulation of the parties,
the evidence shows active radiculopathy into Folston’s right leg — which itself is an affect on a

second body part. See Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732 S.E.2d 500

(2012)(affirming Court of Appeals holding that radiculopathy into a leg satisfies the two body part
rule).

Respondents argued the two-body part rule was not met at the hearing before the Single
Commissioner — despite the fact their pretrial brief listed “Right hip, right elbow, and low back.”
However, the Commissioner rejected this argument, holding that “Claimant sqstainéd an admitted
injury by accident to her right elbow, right hip, and back arising out of and in the course and scope

of her employment on March 22, 2011.” [R. p. 25, lines 6-7]. See. e.g., Hudson v. Lancaster

Convalescent th., 407 S.C. 112,754 S.E.2d 486 (2014)(“Under the law of the case doctrine, a party
is precluded from re-litigating issues decided in a lower court order, when the party voluntarily
abandons its appeal of that order.”). Furthermore, a previous Consent Order provided “Upon further
discovery énd medical evaluation including a lumbar MR, it was determined that Claimant had
injured her back causing sciatic pain into her right leg.” [R. p- 1]. “When counsel enter into an

agreed stipulation of fact as a basis for decision by the court, both sides will be bound by such
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agreed stipulation, and the court will not go beyond such stipulation to determine the facts upon

which the case is to be decided.” Belue v. Fetner, 251 S.C. 600, 164 S.E.2d 753 (1968).

Even if the law of the case doctrine does not apply to prevent Respondenté from relitigating
the two-body part rule, the evidence overwhelmingly supports the Commission’s ﬁﬁdin;g of
“admitted work-related injuries.” The Consent Order itself éstablishés injuries to multiple body
parts. |

The diagnosis bf radiculopathy (sciatic pain) — both in the Consent Order and the medical
records — confirms that at a minimufn the back injury affects the right leg. This finding was omitted
by the Commission when it limited the awa;d to the back. The Commission also omitted the 2%
impairment rating from Dr. Poletti for the radiculopathy into the right leg. [R. pp. 338 - 341].

Dr. Poletti specifically opined “This lady has a diagnosis of lumbar radiculopathy secondary
to a foraminal disc herniation at the L5-S1 level.” [R. p. 34Q]. Dr. Poletti is not alone in this
diagnosis. Dr. LaMotta consistently diagnosed Folston with “L5 radiculopathy.” [R. pp. 127 - 166].
Dr. Hutcheson concurred, diagﬁosing Folston with “right leg pain in LS pattern to heel with right LS
protrusion . . . “ [R. p. 171]. |

Dr. Hutcheson attempted to treat the radiculopathy nonsurgically with nerve root blocks. The
injection was not successful, so on July 14, 2015, shé was referred back to Dr. LaMotta for
reconsiderati‘on for surgery. [R. p. 1 87]. Dr. LaMotta determined surgery was not indicated because
“the pain is due to nerve irritation.” He continued the diagnosis of L5 radiculopathy and referred
- Folston back to Dr. Hutcheson for pajn management. He also c_ontihued her on sedentary
restrictions. [R. p. 161].

The treating physicians (Lamotta and Hutcheson) and the independent medical physician all

agreed that Folston suffers from LS5 radiculopathy into her right leg. This diagnosis appears
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consistently in every single medical repbrt. There is no substantial evidence to support the
Comrﬁission’s finding that the partial disability award should be limited to the back.

Respondents point out that Folston underweht an EMG/NCS for which the Appellate Panel
stated: “This is a diagnostié test to which we accord great weight. We give this objective study
greater weight than her subjective complaints upbn which her impairment rating was assigned.” R.
p. 38, lines § - 14].

There are two legal problems with this finding. The first is that it contradicts the prévious
Consent Order ruling ‘%. .. Claimant had injured her back causing sciatic pain into her right leg.” [R.
p. 1]. The Appellate Panel simply has no authority to reverse a previous finding in an Order.

The second problem is that the Commission is injecting its own medical opinion into its

findings contradicting the opinions of the medical experts. See Burnette v. City of Grecnville; 737

S.E.2d 200, 401 S.C.. 417 (Ct. App. 2012) (a ﬁnding of fact based on a commissioner’s own lay
medical opinion is not substantial evidence and must be reversed). The EMG/NCS was done on
May 5,2014. [R. pp. 149, 168]. Dr. LaMotta orderéd both a CT myelogram and the EMG/NCS on
March 27, 2014 “to see if the patient is a surgical candidate.” [R. p. 144]. Folston returned for
follow up on May 29, 2014. Dr. LaMotta recorded that per the CT myelogram “LS-Si reveals right-
sided paracentral and foraminal disc protrusion which results in moderate right-sided stenosis.” [I’{.
p. 151]. Dr. LaMotta continued the diagné)‘ﬁis of LS radiculopathy.

In other words, the expert orthopaedic éurgeon who ordered 1;)oth the EMG/NCS and CT
myelogram found that the CT myelogram confirmed his clinical diagnosis of L5 fadiculopathy. It
wés up to Dr. LaMotta to weigh the results of the two tests; not the Appellate Panel. When the
Appellate Panel interjected itsown lvay medical opinion contradicting the opinion of the doctor who

interpreted both tests, it committed reversible legal error. See Burnette; Russell v. Wal-Mart Stores, |




Inc., 415 S.C. 395, 782 S.E.2d 753 (Ct. App. 2016)(reversing commission for relying on MRI scans
to reject opinions of medical doctoré that claimant had sustained a change of condition).

Respondents further argue that this Court’s holding in Hutson is distinguishable by Colonna .

v. Marlboro Park Hosp., 404 S.C. 537, 745 S.E.2d 128 (Ct. App. 2013). Colonna dealt with a
woman who developed CRPS in her leg. She required a spinal cord st.imul_ator to be implanted Vin
her back to treat the CRPS. This Court rejectéd the assertion that the situs of a treatment modality
could be considered an injury to a second body part. Colonna is "simp‘ly not applicable here.
Hutson is the controlling case. In Hutson, the claimant suffered from the same condition
suffered by Folston: a back injury resulting in rad.iculopathy intoa lég. Th¢ Commission committed

the same error it committed here when it limited the disability compensation to the back under

Section 42-9-30. Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732 S.E.2d 500

(2012)(affirming Court of Appeals holding that radiculopathy into a leg satisfies the two body part
rule). Indeed, the only significant difference is that Folston had a specific impairment rating to her
leg from radiculopathy (2% from Dr. Poletti), whereas Hutson merely had a diagnosis of
radiculopathy.

The Appellate Panel erred in limiting the award to the back, as Folston proved she met the

threshold requirement to proceed under the economic model by satisfying the two-body pért rule.

B. Permanent and Téfal Disability under § 42-9-10.

Asto disability under the economic model, Respondents argue against total disability, instead
proposing that the case be remanded for the Commission to address wage loss under § 42-9-20 as
opined by their vocational expert. [Brief of Respondents, page 21]. Although Appellant contends

Respondents opinion is incompetent on this issue as well, Appellant agrees that should the Court



find Ms. Kennedy-Merritt’s testimony to be competent, then such a remand is appropriate (although
the remand should be for the Commission to address both § 42-9-10 and § 42-9-20).
Coleman sets out the three alternative methods of proof (1) expert vocational testimony; (2)

testimony of employers who refused to hire the claimant; and (3) “diligent efforts to secure

employment.” Coleman v. Concrete Products, Inc., 245 S.C. 625, 142 S.E.2d 43 (1965). Any one
of these methods will suffice.

Folston proved her total disability two ways. The first is the expert vocational testimony
from Glenn Adams, wherein he opined “no stable labor market remains for Ms. Folston working in
a “sedentary” work capacity. She has incurred a total loss of access to the competitive labor market.
Ms. Folston is classified as totally vocationally disabled as a result of injuries sustained on March
3, 2011 while working for the S.C. Department of Disabilities and Special Needs.” [R. p. 372
(emphasis in original)]. The second was by a diligent work search, where Folston contacted every
employer listed by Respondents’ expert as willing to hire her.

Indeed, this is fh‘e fundamental dilemma. Expert testimony is designed to aid the trier of fact
in reaching the correct decision. To serve its purpose, it must be reliable — not merely the musing
of a “hired gun” willing to advocate for any position so long as it helps the retaining party.! And this
is the problem with Keﬁnedy-Menitt’s testimony. To be competent, an expert opinion must (1) be
based on a solid foundation; and (2) be stated to the most probably standard.

The ostensible foundation for Kennedy-Merritt’s opinion is that she identified seven

“positions that fall within the guidelines of [Folston’s] limitations physically and vocationally.” [R.

' Kennedy-Merritt is an expert who admitted under oath that 100% of her work is for defendant
employers. [R.p. 409, pg. 15 line 18 - R. p. 409, pg. 16 line 6]. She could only recall “one report
that I’ve written in regards to the individual not being able to maintain or sustain competitive
employment.” [R. p. 409, pg. 16, lines 14 - 23]. This is the very definition of hired gun.
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p. 199]. These seven positions are listed by position, company, brief description and salary.
Nowhere does she list the physical demand levels, the education requirements, the transferable skills
required, nor the hours. There is simply no information here. for the trier of fact to determine
whether Folston could be hired or perform these jobs. F br that matter, there is no way to verify if
these jobs or employers c;ven exist.. Kenpedy-Merri_tt did not provide full names, phone numbers or.
addresses. Sl;e did not provide any source or docurrientatiqn of where she 'got this information. If
Coleman requires a claimant to produce the testimony of .employers who would not hire the injured

worker to prove disability, then a defense vocational expert should be held to the same requirement.

There is simply no foundation for Kennedy-Merritt’s ultimate opinion. See Young v. Tide Craft, 270
S.C. 453,468,242 S.E.2d 671, 678 (1978) (“Itis, of course, elementary that the faétual or underlying

basis for the expert's opinion be set out, otherwise the opinion lacks probative value.”); Michau v.

Georgetown Cnty., 396 S.C. 589, 723 S.E.2d 805 (2012)(rejecting employer’s argument that
requirement expert testimony be stated to a reasonable degree of certainty “applies only to claimants
and not defendants.”).

The lack of foundation in Kennedy-Merritt’é opinion is further undercut by Folston’s efforts
to find employment with these supposed seveﬁ employers, as well as Kennedy-Merritt’s admissions
in her deposition that these jobs are not genuine opportunities. [R. pp. 406 - 434]. Jobs outside
Folston’s geographic area; part time jobs; jdbs outside sedentary restrictions; and jobs for which
Folston does not qualify for are not viable options and cannot support the ultimate opinion given by
- Kennedy-Merritt. The further faét that Folston could not reach these supposed erﬁployers or obtain

' iﬁterviewé when she tried confirms that Kennedy-Merritt’s report is based on a specious foundation.
Even beyond the woeful lack of foundation is the central .ﬂaw in Kenﬁedy—Meﬁitt’s

testimony. She cannot legitimately state to a reasonable degree of vocational certainty that Folston
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is most probably able to obtain suitable gainful employment. Even though it was diséﬁssed in
Appellant’s Brief, this point is so significant-it bears repeating. Her testimony spoke to possible
Jjobs; not probable jobs. See Windham v. City of Florence, 221 S.C. 350, 70 S.E.2d 553 (1952)(it
is not sufficient for an expert to say “possibly” or “might have” as experts have to go further and
testify at least that the result in question must be stated “most probably.”). Kennedy-Merritt testified:

... my vocational opinion says that with the limitations that are provided, these are

possible jobs that she can do . . . But on the other hand, she would need help going

to these types of jobs. That’s why I’'m saying she can’t just walk out the door and go

get them. I believe, based on my vocational knowledge, education, experience, that

with some help these jobs, she could possibly do these jobs.

[R. p. 425, pg. 78 line 16 - R. p. 425, pg. 79 line 5].
This is simply not sufficient to meet the requirements for expert testimony. As such, it was error of
the Commission to give any weight to Kennedy-Merritt’s incompetent testimony.

As afinal note, Respondents argue that other eyidence, including Folston’s expressed desire
to work, prove that she is not totally disabled. It is true that unlike Dr. Poletti, Dr. LaMotta did not
outright disable her.” He kept her on seden_tarfstatus — which disqualified- her from all previous
employment. [R. p. 164]. While.doctors can order people completely out of work, more often they
address physical demand levels and impairments, leaving the determination of disability up to
vocational experts and the Commission. Even wifhin this framework, it must be acknowledged that
‘alimitation to sedentary duties (ihcluding the inability to sit over 30 minutes) is rather dramatically
disabling to a person with no transferable skills ér hiétory in a sedentary environment and who reads

at a 4" grade level (3™ percentile) and performs arithmetic at a 5 grade level (14" percentile), with

an IQ in the 21% percentile. [R. p. 196]. With these limitations, Folston’s desire to work in some

? Dr. Poletti opined: “It would be my opinion that she is potentially a candidate to pursue Social
Security disability as she has a sedentary status and at this point is not capable of sitting for extended
periods of time longer than 30 minutes.” [R. p. 341].
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capacity is laudable, but unfortunately not realistic. See Hutson v. S.C. State Ports Auth(;ritv, 399
S.C. 381,732 S.E.2d 500 (2012)(reversing commission’s denial of disability based on testimony of
claimant that he could operate a restaurant as “rank speculation.”).

The éommission committed reversible error in denying Folston’s claim for permanent and
total disability. The error was in relying on incompetent expert testimony from Ms. Kennedy-Merritt

and speculation regarding Folston’s ability to obtain work within the open market.



CONCLUSION

For the foregoing réasons, the Decision and Order of the Appéllate Panel should be reversed.
The Court should holci 'Claimant is permanently and totally disabled, entitling her to the balance of
500 weeks and lifetime medical treatment. In the alternative, the case should be remanded for the
Appellate Panel to exclude Ms. Kennedy-Merritt’s report from the record and make new factual

findings based on the competent evidence in the record.
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