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ARGUMENT IN REPLY
Appellants and 10 other resrdents from three Five Pornts adjacent ne1ghborhoods the"

University of South Carolina (»USC), t.he Columbia Pol1ce Department (CPD), an expert .

Ly N

crinrinologlst, and the Administrative' Law Court ‘.(ALCi) all agree that Five Points has become a .
place ‘where throngs ‘of inlce)rperlenced~ drinkers overconsume cheap 'liquor. late lat ‘night while
burdening local law enforcement and ne1ghbors w1th anti- soc1al behavror The bus1ness model that
, has fueled this growmg pubhc health and safety cr1s1s is 1llegal Rooftop 1mp11edly concedes it was _
at least conceived as an illegal bus1ness enterpr1se argulng that [a]s its business. and operat1ons
.'evolved Rooftop cont1nued to mod1fy the busmess model to focus on the sale of food and meals.”
Rooftop Br., 4. Put d1fferently, Rooftop has never been a busmess prrmarﬂy and substantlally ,
' engaged in the preparatlon and service of meals—lt is the modern iteration of the pubhc saloon :
Appellants, the other protestants,. and the1r' counsel have Jorned together to starnp out
Rooftop and other illegal businesses that have gone under— and unregulatedvfor&far too .long while
, _adversely affecting the peace and enjoyrnent of property .held by law-ahiding citizens and the safety
of their‘cornmun'ity.. The‘South Carolina Departrnent of Revenue (DOR) sheds co’nsiderable light
on just how condltlons have deteriorated to the pointthat 'the ALC twice found that F-ive Points is
- N -
~an area where crowds of underage students congregate lo1ter and overconsume and d1sturb the-
peace of nearby residents. R. App 5-1 1 see also Five Points Roost, LLC d/b/a F1ve Points Roost

/

Y S C. Dep.’t Rev. (Roost), No. 18-ALJ-17I-0005‘-CC 2018 WL 1724696 (S.C. Admin. Law Ct

Apr. 3, 2018) (Durden, J ))- DOR explams that over the last decade it has construed the State ]
: statutory licensure regime to have ehmmated any m1n1mal food requ1rement focusmg 1nstead on
whether an estabhshment meets. techmcal requ1rements. See DOR Br.', 2-5. That approach is )

deeply misguided, and it fails to address one of Appellants; two grounds to reverse the decision

{



, lbelovy Eyen assum1ng DOR is correct in its appllcat1on of South Carolina Code §§ 61-6- 20(2) and
'61-6-1610 (2009)—someth1ng Appellants do not concede—that regime cannot abrogate a
‘ const1tut1onal ﬂoor on the sale of hquor by the dnnk for on- premlses consumptlon That mandate
réstricts l1censure tol a buslness engage[d] pr1mar1ly and substant1ally m the preparat1on and :
servmg of meals” (S C. CONST., art VIII A § 1) a standard Rooftop does not meet under any fa1r
readmg of the record | |
Rooftops k ad homzmn attacks do not d1m1n1sh Appellants r1ghts to appear for th1s purpose
(see S.C. Code Ann § 61-4- 525) nor are they persuaswe grounds to 1gnore the rule of law in this
case -or any other Appellants respectfully offer the followmg suggestlons in reply |
I Rooftop s v1ew of su1tablllty analysns is 1nc0ns1stent with. the precedent it cites.
Rooftop S v1ew of su1tab111ty analys1s is confused and incorrect. The bar advances the
- ALC’s view that alcohol related harms must ﬂow d1rectly from Rooftop before a court can find

- ‘the proposed locat1on unsultable See Rooftop Br 10 It pomts to Palmer v. South Carohna

Alcohollc Beverage Control Commrss1on( 282 S C. 246 317 S E 2d 476 (Ct App 1984) for the
proposition that su1tab111ty 1mp11cates a var1ety of consrderatlons touchmg on the enterprise and -

'its impact on the commumty, and it rehes on Kan Enters v. South Carolina Department of Revenue,

420 S.C. 596 803 S.E.2d 882 (Ct App 2017) for the propos1t1on that an’ apphcant can be found - -

,4 unsuitable based on occurrences at the locat1on See Rooftop Br 10—1 l Appellants have no quarrel

. with these ‘basic propos1trons but they fail to address the su1tab111ty questlon presented Instead,

| Rooftop cltes this precedent for the propos1t1on that»a locatron cannot be held unsuitable unless
.there isa causal lmk between it and commumty harms Th1s conclusron does not follow.

Here the F1na1 Order cited “ample ev1dence of pubhc alcohol-related harms in Five ’ B

Points but failed to cred1t any of 1t as- eV1dence of unsu1tab1hty unless 1t was dlrectly t1ed to



R Rooftop’s operation (R. App. 5)—'thus creatlng an evidentiary requirement of a causal connection

between the applicant and condrtlons on the ground that support an unsu1tab111ty ﬁndmg Th1s“
approach is novel and unsupported by precedent 1nclud1ng the author1ty c1ted by Rooftop In ‘.
, Palmer the sole issue. on appeal was the sufﬁc1ency of the ev1dence supportmg the ABC'
) Commrssron s ﬁndlng that the locatlon was unsurtable forl a beer and w1ne permrt Palmer 282"

: S C at 248 3 17 S E.2d at 477.In afﬁrmmg the Comm1551on s determmatron the Court of Appeals'

-

c1ted the follow1ng ev1dence

The location known as‘Kountry (sic) Korner, Route 3, Box 1542, Laurens, South .
Carolina, isa busmess operated as a convenience store. If is approximately one (1)
mile-from Kagines Shoals on Ravens Creek, the “shoals” (sic) are known as a .
source of law enforcement difficulty. The location.is at least three (3) miles from

the nearest town. It is located in a rural, residential area; this would.indicate that -
necessary law enforcement is not immediately available. The intersection at this -
location is a dangerous one, with relatlvely heavy traffic. This compllcates the law

' enforcement problem T o

~
~

Id. (emphas1s added). Thus, the adverse consideration weighing against the applicant’s permit was

"~ not a public harm rﬂow?ing‘ from the‘lo‘cation itself-it'vs}as the applicant’s proximity to a high-

P
S

crime areah mile away from the proposed location. So, while Rooftop cites Palmer (correctly) for .

the proposmon that sultabrhty turns on the nature and operatlon of the proposed busmess and its
' 1mpact on the commumty (see Rooftop Br 10) courts have never apphed that standard myoprcally
as the ALC did below and Rooftop encourages here. Indeed if the Commrssmn in Palmer was
_ .correct to co_nsrder the appllc_ant slp0551ble adyer‘se?effect on laflocatrorr amil‘e away, then the Finall

‘(’)rder erred when it reasoned that. public harms in. the ’i'mmediate vicinity of Rooftop were
: 1rrelevant to its surtablhty analys1s | g

Rooftop urges the Court to look to Kan as the proper standard for drscernrng su1tab111ty

‘ because in that case, “the Court found that [the appl1cant] was no longer a surtable location based B

'

upon ‘occurrences in the record speclﬁcally~_occurr1ng. on its premises. Rooftop Br 11 (emphasrs ’



original); Booftop’s reading of the rule in K;__an is overstated. In K;an, BOR found the applicant met -
statutory requirements but denied the appllication‘ based on public protests arg‘uing that re’newing
the permit would promote “httermg, panhandhng, 101ter1ng, pubhc drunkenness, and other cnmlnal
act1V1ty in its vicinity and nearby communztfy » Kan, 420 S. C at 599 803 S. E 2d at 884 (empha51s
added) In addltron to these concerns, the apphcant had been c1ted for selhng alcohol to a minor
and requlred 81gn1ﬁcantly more pollce serv1ces than nearby convenlence stores Id at 599-600,

803 S.E. at 884—85 Thus the de0151on to deny the applicant’s reapphcatlon tumed on. communrty ‘

harms and spec1ﬁc bad acts As Appellants have prev1ously explalned while bad acts by an

|
o

appllcant are sufﬁc1ent grounds to. deny a permrt or hcense they are not the exclusive grounds to
do so because su1tab111ty analysis requ1res~a court'to cons1der the community’ s interests w1thout ‘
regard for whether the apphcant acted lawlessly or 1mmorally See App Br. 22—24 (c1t1ng, _.&

Schudel v. S.C. ABC Comm n., 276 S.C. 138 14041, 276SE2d 308, 309 (1981) Tegv Pratt ,

258 S. C 177, 185, 187 S.E. 2d 884, 888 (1972)) Bad acts by the apphcant fall w1th1n the purv1ew |
of other licensure criteria. See App. Br 24—26. ,K;__an re1nforces this conclusron and Rooftop farls- '
to .explain why adopttng its vievy here w_i'.ll':_'not frﬁstrate the s_tatutory perrnitting and. 'licensure
‘re‘gime by blurring these otherwise distinCt analytlcal co’nc:epts.. ‘Whi‘le tocat\.i'on‘,speciﬁc harnm are
"certainty sufﬁcient to justify a dental they are notf‘necessary’- | | |

| Kan is also instructive as to Rooftop s clarm that the ALC should have r‘oundthls case ak1n

to Tavlor V. Lew1s 261 S C 168, 198 S.E2d 801 (1973) Rooftop contends the c1rcumstances of

this case “are not dlstlngulshable because there “is no ev1dence that the locatlon at 638 Harden
Street is less suitable for 11cens1ng now than it has been in the past » Rooftop Br 12. However o

Taylor turned on the Supreme. Court S ‘ﬁndlngthat testlmony,aﬂdyerse to the apphcant cons1sted '

\



entrrely of op1n10ns and conclusmns Wthh are not supported by any facts ” 'Taylo 261 S.C. at
171-72, 198 S.E.2d at 802 That is not the case here as the ALC dlstmgurshed Taylor r and found: -

v Here, the location has been the sr_te'of a restaurant/bar selhng alcohol for many years.

~ Unlike the facts- in Taylor,” this case presents facts that demonstrate .that -
circumstances in the general Five Points area are less suitable for the sale of beer, -
wine and liquor than they have been 1n years past. In particular, the evidence

“demonstrates that the Five Points area has increasingly become the scene of

problems related to unruly and unlawful behavior and -underage drinking, especially-
underage students with fraudulent identification. These issues have progressrvely

- ~become a greater nulsance to resrdents in the nearby nerghborhoods

' R.p. 12. This faetual ﬁndrng is backedi by ﬁrstThand accounts from resrdents and law enforcement
and corroborated byr-’da’ta ‘colleeted by‘USC ofﬁeialsand an eXpert' criminorogist ‘Whil'e Rooftop
mamtams the record is “bereft of any support that the nerghborhood is worse than it was” (Rooftop '

| Br. 12) the ALC soundly rejected that assertlon _ |

In Kan the Court of Appeals rej ected an argument based on __ayli srmllar to the one raised .

by Rooftop L1ke Rooftop here (see Rooftop Br. 12—13) the Kan apphcant argued the ALC
mrsapphed Laylo_ by not requrrmg proof that the apphcant was less suitable than it was durmg a. ;
| prior application. The Court of; Appeals drsagreed based on reasonmg that further undermines the

Final Order’s legal reasonmg in th1s case:

In the instant case, Kan argues the ALC mlsapphed aylo  to this case, statmg no-

. evidence was presented at the hearing showing that A1’s location was any less -
suitable for the sale of beer and wine now than in the last twenty years it has
“operated under a.permit or its last renewal in 2012. In other words, Kan seems to
contend that, under Taylor, the DOR may not deny an off—premlses permlt renewal
unless it is proven that conditions surroundmg a proposed location are worse than .
at the time of the permrt s initial issuance or last renewal. A
‘Contrary to Kan s posztzon we f nd T aylo does not articulate a more lenient’
suitability standard for the renewal of an off-premises permit as opposed o .its

- initial issuance. Although the supreme court in Taylor considered the fact that the -
grocery store had operated under prior beer permits, the ultimate inquiry remained
- whether its location was a proper one for the sale of beer. See id. at 172, 198 S. E.2d ‘

at 802 (*“The order of [the ABC] denymg the permit assigns no factual basis or- ‘
reason for its finding of unsuitability and the record before us reveals none.”). Upon



our review of the record in the instant case, substant1al evidence supports the ALC’
ﬁndmgs that conditions at A1 made it unsu1table for the sale of alcohol.

-‘Kan, 420 S.C. at 605—06 803 S E.2d at. 887 (emphas1s added footnote omltted) Properly read,
I_M merely stands for the propos1t10n that speculative testrmony is 1nsufﬁc1ent to estabhsh' .
harms that mitigate agalnst su1tab1l1ty The sufﬁc1ency of the evidence is not at issue here while
the ALC’s apphcatlon of the ev1dence (or fa1lure thereot) is d1sputed

The ALC’s F 1na1 Order found spe01ﬁc concrete harms that speak to the myr1ad of factors ‘4
properly we1ghed durmg a su1tab1hty analysrs but then failed to credit any of this ev1dence and -
1nstead looked - for a causal l1nk between Rooftop ] relat1vely nevv enterpnse and those’ pubhc '

" harms. That approach is nearly-1dent1cal to the argument that was rejected in Kan and is rnapposrte

with precedent like Palmer, Schudel, and Terry.

. . ' }
‘ IIi‘ Appellants offer the only credlble readmg of the Constltutlon s prlmary-and- a
substantlal requlrement o : : S
~ The: conditions on‘.the ground in »:Flve Points have deteriorated because the 'stateagency |
principally responsrble for enforcmg this State s hquor laws has fa1led to abide by the first among ,‘ :
| those laws. As Appellants have explamed (and no 11t1gant has d1sputed) article VIII-A § 1of the '
South Carolina Const1tut10n establ1shes a const1tut1onal floor for the on-premises sale of l1quor by
the drink by 11m1t1ng such act1v1ty to a busmess pnmarlly and substantrally engaged 1n the :
preparation and serv1ce of meals See App Br 18 19 & 27—33 Whatever additional regulatron
" the General Assembly may choose to 1mpose on the sale of hquor for on- premrses consumpt1on '
those requirements are second to this constltut1onal regulatlon. 3 |
. Over the last decade the- pr1mary and- substant1al requ1rement has. been overlooked and.
' [

| 1gnored by DOR and other regulatory 1nvest1gators hke the South Carohna Law Enforcement S

" Division (SLED) in favor of a statutory scheme DOR construed to remove any such 'requ1rement.'



It explairs, “the Depa"rtment‘has interpreted and applied the 2008 amendments to S.C. Code Ann.
- §§ 61-6-20(2) and 61 6 1610 (2009) as e11m1nat1ng any requ1rement that an applicant for a liquor
license must meet a certam percentage of food sales as a prereqursrte to l1censure ” DOR Br., 2.

Of course, it was dur1ng that decade that bar crowds in F1ve Po1nts grew -ever larger and more -

raucous See R: App. 513 8——23 518 19-23, 555 14-19 & 577 3—7 Still, accordlng to DOR there

p ~is no bas1s in law for any m1n1mal food -service requirement based on the Department S

“longstandlng 1nterpretat1on” of the 2008 amendments to Title 61. DOR Br.,, 2.3, Instead DOR’s
' pract1ce ‘is to issue a LBD L1cense to a busmess who prepares and serves meals when a busmess
 meets the techmcal requzrements of’the ahove referenced statute ” DOR Br, 5 (empha51s added);.
of App Br. 32—33 (blammg the check lrst approach for the prol1ferat1on of 1llegal dr1nk1ng
| estabhshments in Flve Po1nts) Whlle DOR’s candor on thls point is laudable 1ts pos1t1on is not
on point and should be afforded no deference here. '

Flrst whatever effect the 2008 arnendment may have had to the South éarolma Code 1tv
© certainly d1d not abrogate the constrtut1onal mandate that on-prem1ses 11quor consumptlon be
: llmlted to-busmesses engaged pr1mar11y and substant1ally in the preparatron and service of meals."
The procedure capable of abollshmg th1s regulatory mandate requ1res act1on by the General
'Assembly and the people See S.C. CONST art XVI For its part Rooftop acknowledges the {f
const1tut10nal mandate but: appears to- read itasa grant of constrtut1onal authority rather than a
limit placed on the General Assembly s polrce power See Rooftop Br. 14—15 (statrng, w1thout
- explanation or crtatron the Constrtutlon S only hmrtatlon on the sale of quuor for on- premises
~ consumption is that the busmess is engaged pr1mar1ly and substantrally in the preparation and
serving of meals dur1ng such hours as the General Assembly may require. ) Asto precrsely what )

- the primary-and- substant1al requ1rement means, Rooftop contends the Const1tutron “leaves this

i



determinationfto the Legislature’; (Rooftop Br"' l’5) but ‘failsto address the fact that the Constitution

serves as a lzmzt to leg1slat1ve power See App Br 31 Put dlfferently, in the absence of artlcle

L VI A § 1, the Court. would rrghtly presume the General Assembly exercises plenary pollce :

powers but that is not the const1tut1onal landscape here Thus the questlon Rooftop and DOR
. should have addressed is what leg1slat1ve restralnt or const1tut10nal ﬂoor is 1mposed by the
primary-and- substantlal requlrement Nelther prov1des a plau51ble explanatron |

Correctly, DOR does not suggest the General Assembly could abrogate art1cle VIII A §

1 by statue but argues instead that Brunsw1ck Camtol Lanes v.S.C. Alcohollc Beverage Control

o Comm1ss1on 273 8. C 782,260 S.E. 2d 452 (1979) was abrogated by the 2008 amendments to the -

code See DOR Br 5 see also Rooftop Br 15. While DOR is correct that Brunsw1ck considered
‘ then-sectlon 61 -5- 20(4) Wthh has since been replaced (see App Br. 28 (acknowledglng the
same)), Brunswick is controlhng here because it is the only authorrty to construe what 1t means to

-

' be a business [b]ona fide engaged pr1mar1ly and substant1ally in the preparatlon and serv1ng of

meals or furmshmg of lodgmg[ ]” See Brunsw1ck Capitol Lanes 273 S.C. at 783, 260 S.E.2d at

"452. That language is almost 1dent1cal to the constltutlonal floor for licensure set by article VIII-

A § 1 and no appellate court has spoken since Brunswick to suggest this language should be

construed'any different. Cf. DOR Br. 8 (agreeing Ano appellate‘ court has'reexamined the issue). As

: Appellants explamed the prlmary -and- substantlal requ1rement serves a spec1ﬁc purpose—‘

- prohrbltlon of the publlc saloon—based ona long hlstory in this state (and others) See App Br.

18-20. Again, DOR takes no 1ssue with thls propos1t1on Thus, assummg the Department correctly
reads the current statutory regrme to “frame[ ] the appropnate analys1s as to whether the appllcant o
is ready, w1ll1ng, and able to sell- food—not whether it actually sells 1t” (DOR Br 10), the,

Constltutlon still requlres somethmg more. |



Notw1thstand1ng the. General Assemblv s power to add hcensure requrrements artrcle :
VIII- A §‘1 requ1res that a 11censee 1s, m fact a restaurant A check—box approach is 1ncompat1ble
wrth a substantlve mandate and Appellants read the const1tut1onal terms prlmarrly and r
substant1ally to have real meanmg See “App. Br. 29—30 Spec1ﬁcally, the const1tut10nal '
o | regulat1on is best read to requ1re an 1nvest1gat10n into. whether an enterprrse S prlmary busmess 1s.
A‘ the preparatron and sale of meals and,whether it is substantrally engaged in domg SO. Food sales
‘:as a percentage of- gross rece1pts are one 1mportant component of thrs analysis, but not the only_
‘ _‘ one No other 11t1gant here offers a v1ew on thrs d1spos1t1ve issue, wh1le Rooftop’s enterpr1se falls
\ short of that standard on both prongs As to pr1macy, the record mdrcates Rooftop s prlorrty is
| _alcohol sales and as to substantralrty, 12 percent in food sales is 1nd1st1ngu1shable from Brunswrck
Second, whlle’Appellantsl have no,t;argu’ed-for, reversal based on'a<m1sappl1cat10n of the: :
. | licensure statute, they are ndf:prepared to concede that the 2008 amendmentsto the Code_abro,gated
Brunswiclgfs »import here: To be sure, ~the current'statutory ;scheme defines prlmarily, me’al, and’
bona fide engaged primarilvand substantially in the preparation and serving of meals; it does so
| ‘uln order to 1mpose ﬁ.lrther l1m1ts on the sale of alcohol See S. C Code Ann. §§ 61 6 20(2) (deﬁnmg "
o a bona ﬁde engagement to 1nclude seatrng for the s1multaneous serwce of meals to 40+ people a)
krtchen used to prepare meals and menus used to offer meals) id. § 61 6 1610(A)(1)—(2) (l1m1t1ng
| the hours durmg wh1ch alcohol can be sold: by a bona ﬁde engagement) 1d § 61 -6- 1610(1)(1)—(3)'

2% &6

(deﬁmng “krtchen meal and pr1mar1ly ) As DOR explams this was also true of the  statutory -
scheme at issue in Brunswick, wh1ch deﬁned the primarily- and substant1ally requ1rement to mean

'a busmess with a Grade A food perm1t and seating for 40 persons See DOR Br. 6 (c1t1ng S C

Code Ann. § 61-6-20 (2009)) In Brunsw1ck meetlng the food perm1t and seatmg requ1rements



' was n'eces‘sary'but not sufﬁcient as the Court‘gave the terms primary and suhstantial’ real meaning. '

See Brunswrck Cap1tol Lanes, 273 S C. at 783 84 260 S. E 2d at 452—53
| _ The current statutory scheme cannot resolve this appeal as Appellants have always rel1ed
. on the constrtut1onal requrrement in challengmg Rooftop S hcensure No ht1gant here cred1bly, '
challenges Appellants view that art1cle ‘VIII- A § 1.imposes a legal limit on lrcensure or offers a
competmg constructlon of that standard The ALC should have conducted a qualitative and
‘ quant1tat1ve analysis and then held that: Rooftop falls short on th1s record Ny |

lII; Rooftop s appeal to agency deference is mlsplaced

F 1nally, th1s appeal falls to ra1se any issue capable of resolutlon under the agency deference
doctrine. The doctrme prov1des that courts wrll defer to the construct1on g1ven to a statute or .
regulat1on by those charged with 1ts adm1n1stratron and w111 not dfsturb that construct1on w1thout

a compellmg reason to d1ffer K1awah Dev Partners II V. S C Dep’t of Health & Envtl Control,

- 411 S C. 16, 33 34 766 S.E.2d 707 717—18 (2014) (collectmg cases) Rooftop purports to make
. anagency- deference argument here but what it actually seeks is deference to the agency’s factual
findings. See, e.g., Rooftop Br 20 (“Here [DOR] determmed that Pet1t1oner s establlshment met
the appllcable cr1ter1a ) Whatever deference DOR mlght otherw1se be afforded 1t never extends
to the Department s view of the facts The facts relevant to this appeal were ably deta1led by the
~_ALC in 1ts F1nal Order wh1le the questlons presented are matters of law.
CONCLUSION

o For these add1t1onal reasons, the Fmal Order should be reversed L T~
! ,
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