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STATEMENT OF ISSUES ON APPEAL

L.

The post-conviction relief judge erred in ﬁngiing'Respondent satisfied his burden
of proving that he did not properly waive his right to counsel.

II.

{

The post-conviction relief judge erred in finding Respondent satisfied his burden
of provmg that appellate counsel was ineffective for failing to.raise the issue that
his waiver of counsel was invalid where the issue- had no reasonable likelihood of
securing reversal on dlrect appeal



STATEMENT-OF THE CASE

- N : . ~ Procedural History

Respondent was indicted at the May 2010 term of the York County Grand Jury for

) _ ) » ‘ A
criminal sexual conduct with a minor,- first degree (2009—GS-46-2646). ‘Erik Delaney, Esquire . -
represented Respondent On Aprll 15 16, 2010, Respondent appeared before the Honorable John
. 7
C Hayes, III, for a pretrlal hearing. During that hearing; Respondent 1nformed Judge Hayes that

~

he wanted to proceed to-trial pro se. After‘a colloquy, Judge Hayes granted Respondent's request’ -

but appointed Mr. Delaney to serve as standby counsel. Respondent réquested a‘bench trial, after
. : ro - '

Judge Hayes explained his right to a jury trial. On May 26, 2010, the day of trial, Respondent
told Judge ‘Hayes that he changed his: mind and wanted a trial by jury. App. 23-24. However,

{
Judge Hayes denied Respondents motion, to. w1thdraw hlS waiver of a jury tr1al App 24,

Respondent appearing pro se, proceeded to ‘a ‘bénch' trial before- Judge Hayes Judge Hayes

found Respondent gullty and sentenced him to 1mprlsonment for thirty years. - o
{

Respondent filed a notice of appeal W1th the South Carolina Court of Appeals Lanelle C L

- ' \
Durant, Esquire, of the South Carolina Comrnissiondon Indigent Defense perfected the ap’peal.

The Court of Appeals afﬁrnied Respondent's conviction and sentence. State v. Williams, Op No.
2013-UP-102 (S.C; Ct. App. filed March 13,2013). The Remittitur was issued on]April 3,2013.

' _Respondent/ ﬁled an Applieation for post-conviction relief on vJu‘ne 1’2, 201‘3. Respondent
filed avretum yon or about September 13, 2013. The Honorable Alison R. Lee -convened an

- evidentiary hearing on the app‘lieation\at the Moss Justice Center in York, South Carolina on -

November 18, 2014. Respondent was present and represented by Charles T. Brooks, III, ESquire.

Petitioner was represented’ by A'ssistant’Attorney General J .‘Ru'tledg'e' J’o'hnson, Esquire. By an
Order signed July 14, 2016, and filed July 18, 2016, the PCR. Court granted relief on the grounds

/
/



that Respondent did not waive his right to counsel and tﬁat Respondent's appellate counséi was
ineffective for failing té raise thév issue of whether Resporvldent. validly waived his right to
" counsel. The State. timely filed a Notice of Appeal apd rsubmittea its Petition forAWrit‘olf '
Cértib\rari on February' 10, 2017. On March 7, 2017, Respon&ed.ﬁled iEs Return. This Court -

granted certiorari on November 26, 2018. This Brief of Petitioner follows.

Factual History - V ; -

In Febfuary of 2009, Respondent had sexual intercourse with his six-&ear—old cousin
(“Victim”). App. pp. 38, 40, 43, 44, 71-72, 86. At trial, Victim testified Respo(ndent came behind
her and put his penis into her vagina on multiple oécaéions. HApp. p. 38-40. Respondent would
rub Vitim;s privatg; parts with a y\fhite towel. App. p. 44.

Soon thereafter, Victim’s mother noticed Victim was walking funny and was messing |

~—

_ . .
with her private parts. JApp. p. 89\. Victim informed her mother that her, “private was burning.”
IApyp.‘p. 38; App. p. 88 Victim’s mother examined Victim’s v?ginal“e'irea' and noticed a “heavy
dischargé.” App. p. 89. When Victim was questibned by her mother, Victim told her about her

sexual assault. App. p. 89.-

OnF ebfuary 23, 2009, Victim®s mother took her to the emergency room. App. "pp. 49-50.

3
/

Dr. Thomas Wilkins treated Victim. Accordir\lg to Dr. Wilkins, Victim’s vaginal are\a"wa"s‘ red
énd there was a éméli\amount of blood pre;ent. App. p. 5‘0.‘In Dr. Wilkins’ expgriencé.’, the
presence of blood in the vaginal afeafof a child was consistent with séxual assault. App. p. 52.

‘In his defense, Resp.(')nde.nt"te‘stiﬁed he was not guilty of first degree crimina_l sexual _
conduct with a m,inor, aﬁd he claﬁnéd he neverJ committed a crime or anything related to a sexual

- act against anyone. App. p. 111.



~

ARGUMENT
| I.  The post-conviction relief judge erred in finding .Res'ponden't satisfied his -
burden of proving that he dld not properly waive his right to counsel

| Relevant Facts - - o
: © )

Prlor to Respondent’s trial, a hearlng was held before Judge Hayes on Aprll 15 16,2010.
Respondent was represented at the time by Er1c Delaney (herernafter "Counsel”) At this hearmg, -}

Respondent informed the trial courtj that he wished to have_Coun’selireheved, asklng the tnal

- court "Could I represent myself today? Could 1 be able to represent myself throughout my case
- today‘7” App 5,11 22- 23 J udge Hayes then had the followmg d1scuss1on with Respondent

Trial Court: Well I would have to reheve Mr. Delaney and it you want to proceed
by yourself and represent yourself you can't do half and half. You
either have an attomey oryoudon't. SN

Respondent: Yes, sir. =~ . - '\ T A

v Trlal Court And if I reheve your attorney then you dont have one. And thats

' dangerous because you're not an attorney and an attorney could be of
'a benefit to you. And of course you've got an attorney appointed-to
‘you at no expense to you. But- you have a right to hire an attorney .
and you also have a right to waive your right to counsel and proceed
on your own 1f you wish: What do you wish to do" /

s

App5124 6111 - | -
Judge Hayes contlnued the matter untll the followmg day to g1ve Respondent ample time

to discuss matters with Counsel. The followmg day Counsel 1nformed the tr1a1 court that

: ARespondent still wished to proceed pro se. After discussing Respondents right to an attorney,

Judge Hayes asks Respondent if he would hke to proceed pro se. App 13 1. 4. After Respondent
'answered that he would like to proceed pro se, Judge Hayes appomted Counsel to serve as
standby counsel during the trial. App. 13,11. 6-8. Judge Hayes informed Respondent that Counsel

B

: | - o T SN
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will sit behind him during thé trial and Respondent can turn to him for questions on procedure as
aresource. App. 13, 11. 9-16. . | | & -
) On May 26, 2010, Réspondent proceeded ;to trial before Judge Hayes, who again asked
" Respondent if he wished to proceed pro se. App. 20, ll. 11;13J. Judge Hayes then had the
following discusgioﬁ with Resbbnden,t: |

Trial Court: You know you have a right to an attorney. I think I explained to you
§ that before. An attorney could be of benefit to you and even though I
have reheved and there is a danger in your representing yourself
since you are not an attorney. You have waived your right to an
attorney on the .record before. But you are still between now and
Wednesday if you wish to hire an attorney you of course could do
that. You understand that? =~

‘ : . P /

Respondent: \Yes sir. . y .
Trial-Court: And do you understand you have a rlght to a trial by jury? That is you
have a right to have twelve j jurors picked impartially and have them
seated and have them hear the case, have the case submitted to them;
. make an argument to them yourself. The State would have the right
“ to make an argument. And then I will charge them on the law and
they will then deliberate and determine whether or not the evidence
was sufficient for them to find you guilty of this offense beyond a
reasonable doubt. Do you understand you have all those rights?

Respondent: Yes, sir.
Trial Court: Do you have any questions about them?

Respondent: Yes, sir: So if I wanted, if I.izvanted an attomey I could get an
attorney now?
A
Trial Court: You waived: your right to have an appointed attorney. You can hire
an attorney if you wish but I will tell you that you're going to trial,
noticed for trial on Wednesday, so we have a jury downstairs, so you
could be tried' by a jury or without a jury. I'm told by Ms. Colton you
talked about going forward on a bench trial without a jury but you
are going to trial on Wednesday. But if you were to hire an attorney
- that attorney if they were willing to take the case that's fine, but you
are going to trial either with or withPut an attorney. )

App.20,1. 14 -211.21.

.
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‘Respondent informed the trial court that he wished’to proceed ‘with a bench trial ’

- Respondent agreed that he understood that he had the rlght to argue h1s case, the-right'to confront

,

_ the w1tnesses the rlght to testrfy or remain silent, and to call hrs own W1tnesses ’App 22 1l. 6- lO

N ~. ~

'Durmg the tr1al Respondent Cross exammed four of the State s ﬁve w1tnesses called one w1tness o

Ve

of his own, and testified on his own behalf. After the bench trial, Respond‘ent was found guilty as

indicted. - _ : - o D
/ o/ ‘ ' ) .

E At the PCR hearing, Respondent alleged that Counsel's performance was so lneffective

. that it caused him to proceed pro se. App. 192, 1L 21-24. Respondent testified that Counsel

S

prevented him  from makrng objectlons and - advised> him that he could not" obJect to any

’testrmony App. l94 1. 3- 7 He further test1ﬁed that . he was never advrsed of any rules or

procedures., App. 194, 1. 22. Respondent then explained that drsagreements with the ‘allegatrons )

on his indictments caused him to:relieve Counsel. Respondent agreed that Judge Hayes told him

of the dangers of self—representatlon and he,still chose to .rep_resent hirnself. App. 221, 11. 3-15.
: ) , T | - B ,

‘ Respon.dent also agreed that he/did not object to Judge Hayes allowirig him to represent himself.

s
.

- App 222, 11. 22- 24

Durrng the PCR hearlng, Counsel test1f1ed that ‘when he was: relleved he sat wrth

N

: Respondent as standby counsel throughout the trral App 227 ll 14- 18 He testified that he d1d

.

not raise any issue -about Respondent's competency to go forward and represent himself. App.

227, 11. 19-21. He testified thdt before he was relieved, he "advised him to have a lawyer on these
/ / '

-non

charges

~ the holdrng cell App 228, 11. 3 5

In response to an inquiry about V\;hether Respondent understood the rules and the trial

- procedures, Counsel testified that Respondent did not seem to have many questions and "was

(. o v . : . . . 7

Went over with. h1m the danger of representlng himself," and had these dlscussrons in

\

L

N



very meticulous about writing a lot lof notes, questions he was going to ask in anticipation,of
these witnesses." App. 229, 11. 9-11. Counsel testified that at some point during the middle of the
trial, Respondent voluntarily "just gave up and sa1d he was not interested." App. 229, 11. 14-15.~

Counsel reiterated on cross- -examination that he did not see any competency issues with
~

 Respondent. App. 230, 11. 9—10. Again; he testified that he advised Respondent of the dangers of
self-representation, including the potential penalties he was facing and certain trial issues such as |
the difficulty of cross examining/doctors. App. 230, 11. 12-21. Counsel also testified .that he

advised Respondent against moving to relieve and told him on several occasions that it was not
N . ’ - [ : ) : - N .

in his best interest to represent himself. App. 230, 1.24-23 1,1 1; App. 233, 11. 4-5.

During the State's closing argument at the PCR hearing, the State argued that there was

no objection madé during trial concerning Respondent's COmpetency and nothing presented at the

PCR hearlng regardlng his competency /other than speculatlon App 235 L 22 236, 1. 5. The -

/.

State also argued that any Issue regardlng 1neffect1ve assistance of appellate counsel should fail
) because nothing was preserved at trial for appellate review. App 237,11.4-8.-

The PCR Court found that the Tnal Court d1d not spe01ﬁcally address the dlsadvantages
of Respondent proceeding pro se and that Respondent drd not have a sufﬁc1ent background to

understand these dangers. The PCR Court also found appellate counsel ineffective for failing to
) . ) . I3
raise the issue of Respondent's waiver of counsel on direct appeal.

Discussion

The PCR Court erred in finding that Respondent satisfied his burden of proving that he
did not properly waive his right to counsel when he relieved Counsel and proceeded pro se. For

/

the foregoing reasons, Petitioner WOuld assert that there was no evidence to support the PCR

Court's conclusion that Respondent did not properly waived his right to counsel as he was
~ : .

/
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informed of the-dangers of self—r)epresentation by the judge and by Counsel and because there
{ ' »

| was no evidence presented that Respondent did not have sufﬁcient background to uhderstand the

. -
disadvantages of self-representation. : g

" To establish a valid wavier of counsel, [an accused must] be (1) adv1sed of his right to

- -

counsel and (2) adequately wamed of the dangers of self—representation Bridwell v. State 306

S.C. 5/18, 413 S.E.2d 30 (1992) (citing Faretta v. California, 422 U.S."806 (1975)).

"The ultimate test of whether a defendant has made a knowing and intelligent Waiver‘of

the right to counsel is not the trial judge's advice, but the defendant's understanding." State v.

McLauren 349 S.C. 488, 493 563 S.E.2d 346 348 (Ct. App. 2002) (citing State v. Brewer, 328 ‘

S. C 117, 119 492 S.E.2d 97, 98 (1997)) If the tr1al Judge fails to make a "specrﬁc inquiry .
, addressmg the disadvantages of proceeding pro se, this Court will look to the record to determme

" . whether petitioner had sufﬁcrent background or was apprised of his rlghts by some other source.'

'.Bridwell 306 S C. 518 413 S.E.2d 30 (citing Prince v. State, 301 S.C. 422, 392°S.E.2d 462

(1990); Wroten v. State, 301 S.C. 293, 391 S.E.2d 575 (1990)).

hY

" In McLauren, the South. Carolina Court of Appeals ndted that courts have considered a

list of factors "in deterrnining if an accused_had -sufﬁcient background to understand the

. / s

dlsadvantages of self-representation[.]" 349 S C. 488, 563 S.E.2d 346. These factors 1nclude

- The accused's age, educational background, and physical and mental health; -
Whether the accused was previously involved in criminal trials;
Whether he knew of the nature of the charge and of the possible penalties;
Whether he was represented by counsel before trial or whether an attorney
indicated to him the difficulty of self-representation in his particular case;
- Whether he was attempting to delay or manipulate the préceedingS' g
Whether the court appointed stand-by counsel, '
7. Whether the accused knew he would be required to comply w1th the rules of
. procedure at trial;’ )
* 8. Whether he knew of legal challenges he could raise in defense to the charges
against him : : :

N N

Al
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9 Whether the exchange between the accused and the court consisted merely of
pro forma answers to pro forma questions; and _
10. Whether the accused's waiver resulted from either coercion or mistreatment. - o

McLauren, _349 SC 488, 494-95, 563 S.E.2d 346, 349 (citing State v. Cash, 309 S.C. 40, 43, 419

SE.2d 811,813 (Ct. App. 1992).
. ) ~

~

In this case, the entire record supports the conclusion that Respondent made a knowing o

and intelligent waiver of counsel. Respondent moved to have Counsel relieved and Judge Hayes

_explained that he had the right to counsel and that it would .be dangerous to proceed pro se
_ 3 _ . \

because Respondent was not an 'attorney. He explained that it would benefit him “to have an -

attorney but he could proceed pro se if he so desired, Judge Hayes then contlnued the case to the -

followmg day to allow Respondent sufﬁc1ent time to dlscuss his decision to proceed pro se with

_Coungel. The following day, Judge Hayes again went over Respondent ] right to counsel and that

having an\.’attorney.would benefit him and proceeding without an attorney would be dange?ous

-

since Respondent is S not an attorney. Finally, at Respondent's 1n51stence Judge Hayes granted
»Respondent s request to relieve Counsel and appomted Counsel to sit as standby counsel

Immediately prior to trial, Judge Hayes again inquiredabout Respondent's decision to.

..proceed pro se. Judge Hayes again went over his right to counsel and explained that having an

/. attorney would benefit him and proceeding- without an attorney would -be dangerous since

Respondent is not an attorney.

Respondent was also made "aware of his right to counsel and the dangers of.self-. :

M‘_repr'esen_tation through his discussions with Counsel. Counsel explained at the pre-trial hearing
that he explained to Respondent his concerns about Respondeént representing himself at trial.

Counsel also testified at the PCR hearing that he did not have any concerns about Respondent's

/



co‘mpetency, advtsed Respondent about his right to 'counsel, and discussed the dangers of self-
representation. ' '—\ B

Accordihgty,_ it is clear that Respondent Was made aware of 'his right to counsel and the-
;dangers of self-r\epresentationthrough the trial .judge’s.many inquiries and, rnore importantly,. ‘
_ through his discussions with Counsel. While the judge's inquires may have been brief, he made -

- these inquiries at least three _timesvprior to trial. Petitioner contends thaf the PCR Court erred

because there was probative_evidence that Respondent was “apprised of his rights by some other -

* source" through his discussions with Counsel. See Bridwell v, State, 306 S.C. 518,413 S.E.2d 30

A

(1992).

| . Additi_\onally, there was\no,‘ evtdence in the record to suggest that Respondent was not .
, competent to understand his rights, and proceed prh se, as Counsel specifically testi-ﬁed that he
,. never had an issue with Resp’ondent’s cornp'etency.. The PCR Court erred in 'ﬁnding ‘that‘

[d]urlng the PCR hearlng, [Respondent] exhlblted httle understandlng of cr1m1na1 proceedlngs

ot e

as Respondents understandmg at the PCR hearing had no bearmg whatsoever on whether

Respondent had sufﬁc1ent background to understand the dangers of self-representat1on at the :

time of trlat. The “PCR\Court also erred by glvmg_any conside‘ration to the fact that Re_spondent
. testiﬁed he was r‘nental’l)" challenged or had an intellectual disabihty at the time of trial. The PCR
Court ./.considered thivs fact 'but. also, acknoWledged that the’ only “evidence to support thiis
contentlon was Respondents self-servmg testlmony T\hus there was no evidence presented.
outside of the self—servmg testlmony that Respondent was not competent to understand his rlghts_ .
and proceed pro se, and any consideration of .this fact would be spec_ulatlon. Addlttonally, any
ﬁnding‘that Respondent did not u'nduer.sftand -the c_rimihal'procedure‘be:eause he did not cross

P

10



" examine witnesses is refuted by the fact that Counsel testified Respondent was preparing cross-

)

s

examination questions for witnesses but voh'mtarily," gave up" in the middle of trial.

The PCR Court also erred by mlsapplymg Watts v. State 347 S C. 399, 556 S.E. 2d 368

i

' (2001) The PCR Court cited Watts Wthh held a sohcltor's’testlmony that the trial Judge ‘would

have warned" the PCR applicant about the dangers of self—repr’esentation was insufficient to

(%

satisfy the Faretta requirements. The PCR Court appeared to find that this  was similar to

Counsel's testimony that he would. have informed Respondent of the dangers of ‘self-

-

representation. It is clear from the record that Counsel's explanation is not speculative as he

testified that he discussed the dangers of self-representation, the possible’ penalties, trial issues,

_and issues Qc,onceming cross examining the doctors. See App. 230. This is in no way analogous to

‘a solicitdr speculating what a judge would have explained to a defendant._

1

‘The PCR Court also erred in finding Respo_ndenf was not apprised of the dangers of self-

representation by some other-source. The PCR Court. misapplied Bridwell, which held that if the -

7

_ ‘trial judge fails to make a "specific inquiry . . . addressing the disadvantages of proceeding pro

~ . se, this Court will look to the record to determine whether petitioner had sufficient background

1

or was appr’ised of his rights hy some other source." The PCR Court erred in holding that the

- record "did not reflect that [Respohdent] was made aware of the dangers of self-representation

'by a source outside [Counsel] or the Trial Judge." App. 25.7..Petiti0ner submits the "'sohiefother

e

source" described in Bridwell means a source other than the trial judge and does not mean, as the

PCR Court found, that is must be a source other than the trial judge and defense counsel. In this

I

case, there is evidence in the record, specifically from Counsel's testimony, that he explained the

dangers of self—re}aresentation, and the PCR Court erred in finding there must be evidence from

_"some other source" aside from Counsel's testimony. For the above reasons, there is no evidence

4
/



to support the PCR Court's finding that Respondent did not knowingly and intelligently waive
his right; to counsel. This Court\ should reverse the. PCR Court and affirm Respondent’s
. ) <. . - - . )
- conviction and sentence. ' o L
. : A .\ .
- IL The post-conv1ctlon relief judge erred in findlng Respondent satlsfied
) his burden of proving that appellate counsel was ineffective for failing ,
~~ ~ toraise thei issue that his waiver of counsel was invalid where the issue
- had no reasonable likelihood of securlng reversal on dlrect appeal
- o . {

Relevant Facts

At the PCR hearmg, Respondent readmg from notations he made alleged “that trial :

counsel pretrial failure to Ob_] ect and preserve for appeal the followmg errors: waiver of ob]ectlon

of Denno hearing, waiver _of_ jury trlal, waiver of counsel, the amended Indictment and the guilty
) ) y i g . ] ( N ST

~verdict “after trial,\an*d failnre\ of. the trial cotrt to properly provide a Faretta inquiry into
allegations of conflict of interes'tuclaims!."’ App. Lp.?193.' Respondent explained he believed
appellate counsel should have ralsed issues regardmg his waiver.of counsel and wa1ver of hlS \

right to a Jury trial. App. p. 206. Respondent alleged the waivers were 1nval1d App p. 207.

Respondent claimed he spoke to his appellate counsel and she told h1m to- file his own brief w1th
C

—-

the 1ssue‘s-he wanted raised. App. p. 21 1. Respondent stated- appellate codnsel sent him a letter :

'1nd1cat1ng she recelved the issues. and would cons1der them when she prepared the brief in the
/.

- case: App. p. 211. After appellate counsel ﬁled a brlef that did not contain the i issues 1dent1ﬁed
by Respondent as merltorious, Respondent lodged‘.a cornplamt and claimed appellate” coun_svel

. .. ‘ . - : ) : . -( : ~ 7 J . / .

told him she riever received the issues he sent. App. p. 211-12. Respondent states his waiver of -

7

counsel was 1nva11d because the solicitor mtroduced an amended mdrctment after Respondent

: ' . .
waived hlS counsel App. \p 213 o S o~ .
' /

On cross-examination, Respondent conceded he did not make an objection on the

grounds of his waiver of counsel being voluntary. App. p. 223. By eompari'son, appellate counsel -

-
I

12 -



raised an"is_s.ue regarding Respondent’s request for a jury trial because Respondent actually‘
raised the issﬁé below. App. p. 223. |
.Discussion | | . \ | ~ _ ' -

The PCR Court eqed in ﬁndipg that Respondenf sétisﬁed. His burdeh of pfbving‘ that’
appellate counsel was ineffective for failing to faise the issue that his wgivér of cbun§el vs}as“

~

invalid. For all the reasons addressed in Issue 1 above, the PCR Court erred in ﬁnding that this

issue would ljkely have been mé;itorious~on appeél. Respondent was awarerof the dangers. of
self-represcntation. Acéordingly, there was no evidenc¢ to support the PCR Court grantiné relief’
‘on this basis. Appell\ate counvsel would simply.riot;have be/e?n;u.'ccessfu)l irn pursuing a clam that
Respondent’s wai\gef of counsél at trial was. invalid where, as\expl_ained in. de;tail é_b'ove, the
waiver was kﬁowing and intelligent and made’v with’ an uﬁdersia_nding of the dangers and

N

disadvantages of self-fepre_sentation. This Court should reverse the PCR Court ‘nd affirm

3

Respondent’s conviction and sentence. S C _ :

13



~ CONCLUSION
- For ail thé foregoing reasons, it is respectfully sﬁbmitted that the deci'sion of "the‘ post-
convicﬁoh relief court be reVer:sed._ . _
| | - Respec';fully submitted, .

* ALAN WILSON
Attorney General

J. BENJAMIN APLIN :
- Senior Assistant Deputy Attorney General

BENJAMIN
C Bar No. 8729

Office of the Attorney General -
Post Office Box 11549 o
Columbla South Carolina 29211
(803) 734-3737 - .

ATTORNEYS FOR PETITIONER

© February 20,2019 R
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