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STATEMENT OF ISSUES ON APPEAL

1.

Whether the court errea by denying Appellant;s motion for a continuance to allow
sufﬁcient time for defense counsel to properly investigate Department of Social Services
(DSS) records involving the minor complainants and their family? |

2.

Whether the court erréd by refusing to grant a mistrial where the solicitor argued in
closing that the jury should convict Appellant out of anger towards the minor complainants’
parents for allowing Appellant to be around the childr;n, and if the jury was not angry, ‘it
should acquit Appellant since this highly improper argument violated Appellant’s right to

due process?



STATEMENT OF THE CASE

An Aiken County Grand Jury indicted Appellant at the April 4, 2013 term of
General Sessions for second degree criminal éexual conduct with a minor, criminal
solicitation of a minor, and three counts of third‘degree criminal éexual conduct with ;1
minor. R. 269-278. His case was called to trial on June 24, 2013 before the Honorable
Michael G. Nettles, and a jury. R.17. Assisfant Solicitors Ashley Agnew and Samuel B.
Grimes, Jr. represented the state, and Michael D. Routzong represented Appellant. R. 17.

-On June 26, 2013, the jury acquitted Appellant of criminal solicitation of a minor,
second degree crimingl sexual conduct with a minor, and one count of third degree criminal
sexual copduct with a minor, but found him guilty of the remaining two counts of third
degree criminal sexual conduct with a minor. R. 253, 1. 7 — 254, 1. 4. Judge Nettles
sentenced Appellant to two coﬁcurrent sentences of fifteen years impn'sonment suspended
upon the service of ten years imprisonment and five years(prob‘ation. Appellant was also
ordered to register as a sex offender, undergo sex offender counseling upon 'his release from
incarceration, and be subject tq lifetime GPS monitoring pursuant to S.C. Code Ann. § 23-3'—
540. R.258,1. 10-259,1. 3.

This appeal follows.



STATEMENT OF THE FACTS

Mindr 1, who wis bet\yeen the ages of é‘lév‘féri and twelve at the time of these
allegations, and Minor 2, who was between the ages of ten and eleven, lived in a mobile
home with their mother, Alliéon Whittle, thei; mother’s partner, Susan Lukowiak, their
younger brqther and éister, and occasionally a few other individuals. S_eé R. 34, 1i. 22-25; R.
59, 1l 17;18; R. 78, 1. 17-20; R. 79, 1I. 15-21. Both Whittle and Lukowiak were disabled
and di'd not work. R. 198, 11. 5-8.

Sometime before the_ spring of 2011, their family home was destroyed by a fire and
replacéd by a new mobile home on the same property. R. 80, 1l. 1-11. After the fire,

Appellant’s cousin, Marie Scott, who was friends with the family, asked Appellant to help

,, the family due to their unfortunate circumstances. Appellant testified that he reluctantly

. agreed and bought each family member new clothing and.other needed suppiies. R. 182, L

17 — 183, 1. 11. He eventually moved in with the family to help pay the bills, maintain the

. home, and take care of the four children. R. 183, 1l. 12-21.

Investigator Kim Sievers of the Aiken County Sheriff’s Office testified that she first
became involved in this case when she was asked to respond to Greendale Elementary
School in reference to “accusations of sonie sexual abuse” involving Minor 1 and Minor 2's

younger brother. As a result of these accusations, Sievers interviewed all four children in

* the family, inclhding Minor 1 and Minor 2. Of the four children, Minor 1 was the enly child

who “disclosed sexual abuse.” R. '140", . 8—141,1. 5. After Minor 1 disclosed on May 1,
2012, Sievers referred the ¢hildren to the Child Advocacy Center fora foreﬁsic interview
and told their mother, Allison Whittle, that the children Weré to have no ‘contact with

Appellant until the allegations could be investigated. R. 142, 11. 5:13.

.
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All four children were interviewed at the Child -Advocacy Center (;n May 11, 2012
and all four, including Minor 1; denied any form of sexual abuse. “Due to no disclosure at
that point,” Sievers closed the V'éase. R. 142, l.',20 - 143, l'. 5 However, the investigation
was reopened on June 20, 2012 Wheﬁ Sievers received a telephone call from Minor 1°s
counselor at Aiken Barnwell Mental Health, Sherry Pattillo, who indicated Minor 1 was
again alleging sexual abuse. R. 144,-11. 2-9. That same day, Sieve.rs spoke to both the
children’s mother, Allison Whittle, and Appellant and told them that the investigation had
been reopened and thatv Appellantl was to have no contact with the éhjldren ﬁntii the
allegations could be invéstigated. R. 144, 11. 13-20.

Minor 1, Minor 2, and their younger sister were again seen at the Child Advocacy
Center on July 30, 2012 for a second forensic interview. R. 145, 1. 15-24. While Minor 1
- disclosed sexual abuse, Minor 2 again denied she had ever been improperly touched. R.
148, 11. 23-25. Despite Minor 1’s disclosure during this second forensic interview in July,
Sievers took no action. It was not until October 15, 2012, when Sievers leémea Appellant
had allegedly sent Minor 2 flowers at her school that Sievers decided to. obtain warrants for
Appellant’s arrest regarding the allegations made by Minor 1. Appellant was ultimately
arrested on October 16, 2012. R. 146,1. 11 — 147, 1. 13.

On November 14, 2012, Minor 2 was agéin seen at the Child Advocacy Center.
During this third forensic intérview, despite denyihg on three prior occasions that she had
ever been improperly touched, Minor 2 “disclosed sexual abuse.” R. 147 ,‘1. 19— 148, 1. 5.
As aresult, Sieveré obtained additional warrants for Appellant. R. 149, 11. 6-8.

Minor 1 testified that Appellant “bad touched” her on her “private area” with his

hand approximately five times while she was in the sixth grade. She claimed this happened
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in the back bedroom of theirI mobile home and in the living room while everyone else- was
sleeping. R. 39, 1. 12 - 4ll, l. lO Minor 1 f]'ur}ther. alleged that Appellant touched her with
his hand underneath both her “night clothes” and her “panties” and would “sometimes” go
“on the inside’ of her pr1vate area with his hand. R. 41,1. 11 -42,1. 3. Whlle she denied
that Appellant had ever asked or made her touch him anywhere she clarmed Appellant
asked her to “[mlake love to him.” R. 43, 11. 1323, | |
Minor 2 similarly-claimed Appellant “bad touched” her on her “private area” with
his hand when she was in the Afourth grade. She alleged this happened in one ot‘\the beds in

the living room at her house during the night while everyone else was sleeping. R. 65,1.4 —

67, 1. 4. Minor 2 testified Appellant touched her in her private area about “three or four

times,” each time on top of her shorts and panties. She denied that he ever touched her
underneath her clothing. R. 67,1. 11 - 68; 1. 17. Minor 2-claimed she told her mother about
the alleged touching, but her mother did “nothing” about it. R. 69,11 3-11.

‘ SusanvLukowiak, A‘llison Whittle’s partner, testiﬁed that even after these allegations
surfaced, she and Whittle continued to allow Appellant to live in the family home and have
contact with the children “because [they] needed help with the bills.” R. 91, 1. 2‘2 ~92,1.5.

Lukowrak also admrtted that when Mrnor 1 first claimed Appellant had touched her she told

Investlgator Sievers that Minor 1 was lying because she wanted Appellant “krcked out of the

house.” R 91,11. 1-8; R. 97 L l4—l2
Appellant denied ever improperly touching Minor 1 or Minor 2. R. 190, l,- i8-191,
1. 8. He testiﬁed that he helped support the children and had .hought Minor 1, Minor 2, and

their younger 51ster a cell phone, but that Minor 1 was upset because she did not’ like the

, telephone Appellant had bought her and. wanted an open face phone.” When Appellant



refuseci to buy Minor 1 anbther telephone, Minor 1 told him, “lIf [hé] did not buy her an
open face telephone that she was going to tell somebody that [he] touched her.” It was
shortly after Minor 1 made th;s threat that she ;:lairfxed Appellant had improperly touched
her. R. 186,1.5-187,1. 11.

- There was no physical evidence of sexual abuse presented to the jury. Therefdré, the
case depended solely on the credibility of Minor 1, Minor 2, and Appellant. After three
hours of deliberation, the juryl ultimately acquitted Appellant of criminal solicitation of-a
minor, second degree CSC with a minor, and one count of ihird degree CSC with a minor,
but found him guilty of the rémaining two counts of third degree CSC with aminor. R. 253,

1.7-254,1. 4.



ARGUMENT

1.

The court erred by denying Appellant’s motion for a continuance to allow sufficient

time for defense counsel to properly investigate Department of Social Services (DSS)

records involving the minor complainants and their family.

Motion for Continuance

In March 2013, Appellant’s trial counsel subpoenaed thé DSS recdrds pertaining to
Minor 1 and Minor 2 About a week later, a representative of DSS moved to quash the
. subpoena in Family Court. R. 2, 11. 8-11. On May 21, 2013, a hearing was held before the
Honorable Doyet A. Early, III in the Court of General Sessions on the motion to quash. R.
1. Assistant Solicitor Ashley Agnew represented. the state at this hearing, and Amanda F.
Whittle:~was present-on behalf of DSS. R. 1. At the conclusion of the heéring, Judge Early
ordered all the DSS records pertaining to Minor 1, Minor 2, and their family be délivered to
him to review in camera and determine whether the records were relevant or material to
Appellant’s defense. R. 8, 11. 14-25; R. 11,1. 25 -12,1. 25; R. 21, 1l 3-6.

At noon on Thursday, June 20, 2013, less than four days before Appellant’s trial
began on Monday,l June 24, 2013, Judge Early released a copy of the records to Appellant’s
- counsel and the assi_stant solicitor.! R. 21, 11. 6-13.

At the beginning of the trial, Appellant moved for a qontinuancé to allow defense
counsel adequate time to investigatevthé contents of the records and possibly hire an expert .

witness. Defense counsel stated that he subpoenaed the records in March to allow him

' 1t is unclear from the record whether Judge Early released all of the record> or only the
documents the court found to be relevant or material.

9



e
4

sufficient time to review the ,reqordé and cond_uc't a proper investigation. He maintzﬁned that
four days was not enough time for him to propérly review tile records, which included about
five hundred pages of documents, and determiﬁe which documents, if any, were relevant
and material to the dqfense. R. 21, 1. 8 — 22, 1. 6. Counsel also stressed thét there were
clearly pages missing from the records and that he had been ﬁnable to obtéin these missing
pages. R.21,1.24 -22 1. 1;R. 24,11. 13-14.

Judge Nettles ultimately denied Appellant’s motion for a continuance, but agreed to

make the DSS records part of the record for purposes of appellate review. R. 24, 1. 15-20.

‘The records were marked as Court’s Exhibit No. 2 and held under seal. When ruling, the

court stressed that defense counsel had an opportunity to review the records, and -

présumably relied on the assistant solicitor’s assertion that it only took her a few hours to

. read all of the records. R. 22, 11. 7-8; R. 23,1.24 — 24, 1. 11.

Defense counsel renewed his motion for a continuance during the course of the trial.
Counsel again argued that a continuance was‘needed to allow counsel the opportunity to
“ﬁﬁly investigate the DSS records.” Counsel rri_aintained that four days was an inadequate
amount of time to properly review the records and hire an expert witness. R. 162, 11. 10-25.
Counsel presumably wanted an expert to explain to the jury the behavioral characteristics of
children who have been sexually abused and the significance of prior allegations of sexual
abuse made by the same child.*" Judge Nettles ultimately denied the motion “pursuant to

reasons stated previously.” R. 163, 1. 18-19.

2 The DSS records reveal that Minor 1 made prior allegations of sexual abuse against
Gerald Carlisle, Jr., who is the father of Mlnor 1 and Mmor 2’s younger brother. See
Court’s Exhibit No. 2.

10



After the verdict; Appeliant moved ’f'Or a new trial based on the court’s failure to
grant a continuance to allow couhsel.an adequété “opportunity to ﬁilly examine the DSS
records.” Counsel again emphasized that f(;ur‘ dayé, which included a weekend, was an
insufficient amount of tirné to allow him to retain an expert or possibly subpoena an
employee of DSS. to testify during Appellant’s case'in ch‘ief.’

Counsel sought an expert to testify about the significance of prior accusatidns of
sexual abuse and how prior’ sexual trauma may affect a child’s behavior. Specifically,
counsel argued, “Your Honof, the issue would have been what an expert could have told us
[about]. the effect the prior abuse, clearly that happened before Mr. Lafavor [Appellant] had
any contact with these children, the effects on Minor 1 that might have motivated her to,
frankly, tell untruths in court.” He also argued, “[T]he failure to grant a continuance
hampered our ability to fully build the defense and to fully be prepared.”

The Court again denied the motion without giving any further reasoning. R. 261, 1.
1-268,1. 11.

Evidence Contained in the DSS Records

A review of the DSS records shows that Gerald Carlisle, Jr., the father of Minor 1
and Minor 2’s younger brother and a longtime boyfriend of their mother Allison Whittle, -
was charged with seven counts of first degree criminal sexual conduct with a minor and
seven counts of lewd act upon a child in November 2007. A‘s‘ a condition of his bond for

these charges, Carlisle was ordered to have no contact with Minor 1, Minor 2, and their

11
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younger sister. ° The ‘Department of Social Services opened an investigation during the
summer of 2008 after the agency réceived a complaint that Carlisle was having contact with
the children in violation of the conditions of his bond. See Court’s Exhibit No. 2.

Moreover, the records éhow that Minor 1: accused Carlisle of sexually abusing her in
July 2005. The records contain an intake form from DSS dated July 10, 2005 that states,
“Reportedly, six yr. old [Minor 1] sfated that her pee pee hurts and that her mom[’s]
boyfriend took her ([Minor 1]) to the bedroom with her ([Minor 1)] pants down . . > This
intake form further states that the mother, Allison Whittle, took Minor 1, Minor 2, and their
younger sister to the emergency room when Minor 1 made the accuéétion against Carlise,
but when Whittle “founa out how detailed the examination would be,” she left the hospital
wifh the girls before any éxamination cpuld be completed.” See Court’s Exhibit No. 2.

This intake form is corroborated by an incident report frém the Aiken County
Sheriff’s Office also dated July 10, 2005. The incident report states, “Victim [Minor 1] and
Mother [Allison Whittle] had made allegations of fondling, touching, and digital insertion of

Victim [Minor 1] by listed Subj. [Gerald Carlise].” The report further states, “Victim had

‘been brought to Aiken E.R. by Victim’s Mother” but “Mother depart[ed] E.R. with Victim

prior to DSS and ACSO arrival.” See Court’s Exhibit No: 2. A supplemental incident

3 Carlisle was convicted by a jury of four counts of lewd act upon a child and two counts
of first degree criminal sexual conduct with a minor. This Court affirmed his convictions
and sentence. State v. Carlisle, 2013-UP-213 (S.C. Ct. App. filed May 22, 2013). Upon
information and belief, these convictions pertained to an unrelated complainant and did
not involve Minor 1 or Minor 2.

% A portion of this narrative is cut off on the edge of the page due to how it was copied.
See Court’s Exhibit No 2.

> Allison Whittle is almost excluswely referred to as Alhson Mlkell throughout the DSS
records. :
12



report dated July 11, 2OOJ states “Mother stated that she believed Victim had been lying
about 1nc1dent in order to § g,e attentlon ”? See Court’s hxhibit No. 2.

Moreoifer, the DSS records show a pattern of physical' neglect. Priniar‘ily-, the
children'oiten did not have elean, Weather and size appropriate :clothing and shoes, and the
family home was often dirty and unsanitary. ’The children, especially Minor 1, also had
behavioral problems, suffered from ADHD, ‘and acted out in school. Additionally, there
were numerous reported 'inciden'ts' of domestic violence between the moth-er,l Allison
Whittle and her longtime boyfriend, Carlisle. See Court’s Exhibit No. 2.

Ev1dence Presented to Jury of Prior Allegatlons of Sexual Abuse

The court permltted defense counsel to briefly explore the prior alleoations Minor 1
had made against Gerald Carlise, Jr. before the jury. This evidence was presented during the
cross;exarnination of several witnesses, including Susan Lukowiak, Inyestigator Kim
Sievers, and Sherry fattiilo. :

During the cross-examination of Lukowiah, the following exchange took place
between defense counsel and the witness:

Q: You're aware‘of the allegation that Gerald Carlyle molested [Minor 1]?

A: No; he did not. And her mother will tell you that herself. |
R. 97, 11. 10-13.
| During the cross-exaniination of Sherry"Pattillo,‘ .vwho was Minor 1’s therapist at
Aiken Barnwell Mental Health, the following exchange took place h"etween defense counsel
and the witness: | |

Q: You were aware that there were prior allegations that she [Mmor 1] rnade
against other people other than Mr. Lafavor [Appellant]? :

13



" A:Ibelieve I’d heafd something about that. I can’t really recall much about
 that because that was before I had seeri her [Minor 1].

R. 137,11 15-19.
Lastly, during the cross-examination of Investigator Sievers, the following exchange
. took place between defense counsel and the witness:

Q: And you were aware that Marie Scott, there was an allegatlon that Marle
Scott had molested [Minor 1]? '

.A: Yes. Idon’t have any details on that, but, yes that statement was made.
Q: [Minor 1] made that statement, didn’t she?

A:Idon’t know. |

Q : And you’re aware thaf the father of [J.C], who was living in the house,
Gerald Carlyle, were you aware that there was an allegation that [Minor 1]

made against him?

A: No. I know there was an investigation involving Gerald Carlyle and that
he was arrested on a case in reference to sexual, but I don’t remember.

Q: He was in the house at the time, was he married to - -

A: T have no idea. |

Q: But they Wefe all livfng together, Gerald Carlyle, [Minor 1] - - -
A: T don’t know the answer to that. |

Q: You’re aware that Gerald Carlyle is now st111 in prlson on a criminal
sexual conduct? ' ' :

A: I don’t know that. Idid hear that‘mentioned earlier, but I don’t know.
Q: Are you aware that [Minor 1] said that her pee-pee hurt and her Mom’s
boyfriend took [Minor 1] to the bedroom with her and her pants were down.
Her two sisters were in the house at the same time. W ere you aware of any
of those allegations?
A: I don’t recall any of that.

R.167,1.2-168,1. 3.

14



Discussion

The court erred by ‘dellying' Appellant’s niétibn« for :avcontinu.ance to allow adequate
time for defense counsél to properly inve'étigate the DSS‘records involving Minor 1, Minor
2, and their family, and retain an expert witne’s; to address and explain evidence contained
in the records. Specifically, defense counsel sought an expert to help explain to the jury the
impact prior allegations of sexual abuse may have on a complajnant, including -behavioral
changes and knowledge of sexual activities. |

“The denial of a motion for a continuan(;e is within the éound discretion of the

trial court and will not be disturbed absent a showing of an abuse of discretion resulting

in prejudice.” State v. Meggett, 398 S.C. 516, 523, 728 S.E.2d 492, 496 (Ct. App. 2012)

(citing State v. Smith, 387 S.C. 619, 622, 693 SE2d 415, 417 (CtApp.2010)). “An -

abuse of ‘discretion arises from an error of law or a factual conclusion that is without
evidentiary support.” Meggett, 398 S.C. at 523, 728 S.E72'd at 496 (quoting State v. Geer,
391 S.C. 179, 189, 705 S.E.2d 441, 447 (Ct. App. ’2010))‘ (iﬁtemal quotation marks

omitted).

’In State v. Tanner; 299 S.C. 459, 462, 385 S.E.2d 832, 834v(19v89), ouf Supreme
Court restated the two primary factors considéred when determining whether a motion fqr :
continuance is proper‘: (1) whether there was a showing of any other evidence on behalf
of the defendant tﬁat could have been produced; anci (2) whether any other pc')ints. on his

behalf could have been raised had more time been granted for the purpose of preparing

the case for ‘trial. Id. (quoting State v. Squires, 248 S.C; 239, 244, 149 S.E.2d 601, 603

(1966)). Therefore, if the' defendant shows that anty other evidence or points could have 4

15



been produced or raised on his behalf if he Ihad more time to prepare his case for trial,
then a motion for continuance should be gravn'ted.

" Appellant has met both prdngs of this analysis. If defense counsel had-been given
sufficient time to investigate a;nd review the DSS records, coﬁrisel could have more fully
explored the allegations Minor 1 had previously made‘against Gerald Carlisle, Jr. and
presented this evidencle to the jury to show a possible source of Minor 1’s knowledge of

sexual activities and what happens when one makes allegations of sexual abuse. See

State v. Grovenstein, 340 S.C. 210, 219, 530 S.E.2d 406, 411 (Ct. App. 2000) (“evidence

of a child victim’s prior sexual experience is relevant to demonstrate that the defendant is
not necessarily the‘ source of the victim’s ability to tevstifyAabout alleged sexual
- conduct.”). '

: Moreover, counsel could have also retained an expert witness to discuss the
effects of prior sexual abuse on a complainant if he had been given a sufficient
opportunity. An expert could have explained to the jury how prior sexual abuse can
affect a child’s behavior. An expert could Hav.e also explained how simply making an
allegation of sexual abuse against another, even if unfounded, can affect a child. See

State v. Anderson, 413 S.C. 212, 218, 776 S.E.2d 76, 79 (2015) (“The trial judge's refusal

to determine Smith's qualification as a ‘child abuse assessment’ expert was patent error.
Certainly we recognize that there is such an expertise: this is the type of expert who can,
for example, testify to the behavioral characteristics of sex abuse victims.); see also State

v. Schumpert, 312 S.C. 502, 435 S.E.2d 859 (1993); see also State v. Weaverling; 337 S.C.

460, 523 S.E.2d 787 (Ct. App. 1999); see also State v. Brown, 411 S.C. 332, 768 S.E.2d 246

(Ct. App. 2015).

16



As tﬁe trial court itself recognized, “[A]t some point in time there’s going to be an
adverse inference on how. emotionally disturbed these yéung phildren [Minor 1 and
Minor 2] seem to be, and it ?ery well could be that it’s not as a result of this defendant’s
[Appellant’s] activity, but having been abused by some other lady and some other man.
And it could bé that they - - it shows the power of what happeﬁs when you make an
allegation of sexuai misconduct. It empowers. the child aﬁd it happens quite often, if
you’re ever ir&vol?ed in family court which I doubt you are. That happens, you know,
quite often, where children learn when you bring up bad touching they are the ones who
end up being empowered.” R. 155,1. 17 - 156, 1. 5.

An expert witness that could explain the behavioral characteristics of se>.<ually
abused children, along with the various ppints raised by Judge Nettles himself, likely
would have changed the outcome of Appellant’s trial. The jury acquitted Appellant of
numerous offenses indicating it already questioned the credibility of the complainants
and, as méntioned above, ther¢ was no physical evidence of sexual abuse in this case.
The sole factor was the credibility of Minor 1 and Minor 2.

Therefore, the trial court abused its discretion by failing to grant Appellant;s
~ motion for a continuance. Respectfully, this Court should reverse ‘Appellant’s

convictions and sentence and remand for a new trial.

17



2.

The court erred by refusing to grant 4 mistrial where the solicitor argued in closing

that the jury should convict Appellant out of anger towards the minor complainants’ parents

for allowing Appellant to be around the children, and if the ]urv was not angry. it should

acquit Appellanf since this highly imprdper argument violated - Appellant’s right to due

Process.

Motion for a Mistrial
Near the conclusion of her closing argument, the solicitor told the jury:

Mr. Routzong [defense counsel] is right. When the investigation first
started, Momma [Allison’ Whittle] and Momma Sue [Susan Lukowiak] got
up, they didn’t ptrotect their children. They protected their cash cow. That’s
what was important to them. And that’s why they said those girls were lying
because they couldn’t have him [Appellant] get in trouble because the
money flow would stop. »

You heard when Minor 1 got up here, you heard about the fight. Mr.
Routzong brought it up himself. She said, Momma, I told you I had been
messed with and you didn’t believe me.

Y’all watched Minor 2 up there. I asked her, I said Minor 2, did you
ever tell anybody about Barry [Appellant] bad touching you? She said, I told
my mom. Okay. What happened when you told your mom. She got quiet.
I had to ask her two times, and finally her answer about what happened when
she told her momma, nothing. Nothing happened. She did nothing.

© Members of the jury, they let this man [Appellant] have full control
over their kids and - - they had a stranger living in the house, taking these
kids places in the car, being alone with them and they didn’t care so long as
he was paying the bills. If that makes you mad, it should. No parent does
that, but the reason it makes you mad that those parents did nothing
when their little girl said that he was touching them is because you know -
those little girls were telling the truth. If it doesn’t make you mad that
~ that’s what happened to Minor 1 and Minor 2, if that doesn’t make you"
mad, then you should have no problem sending that man home today to
~move right back into that house with Minor 1 and Minor 2. That
shouldn’t bother you one bit, but if it makes you mad that those girls
were abandoned, that those girls - -

18



R. 232,1.9 233, 1. 12 (emphasis added).

Defense counsel immediately objected to this improper argument by the solicitor
and the couﬁ sustained the objection. R. 233, 1. 13-17. After the solicitor ﬂnished her
argument and the jury §vas excused from the courtroom, defense counsel.moved for a
mistrial based on the inflammatory and prejudicial nature of the solicitor’s remarks. He
argued, “We believe, Your Honor, that closing argument to the jury was inflammatory,
inflammatory personalized in an effort to inflame the jury’s passions with anger toward the
mother to convict the defendant.” Your Honor, we believe it’s improper and at this time we
would ask for the Court to rule and grant a mistrial.” R. 234,' 1I. 8-14.

In response, Judge Nettles stated he had sustained the objection and agreed that the
prosecutor’s argument was improper. However, without giving any reasoning, he refused to
grant a mistrial. R.234,11. 23-25.

At the next opportunity, defense counsel requested the court give the jury a curative
instruction based on the solicitor’s improper argument. He stated, “We would ask the Court
to consider: inétructing the jury that they cannot make - - decide the verdict based on any
opinion or prej_udice or any kind of inflammatory emotion that they might have regarding
any alleged action in the past by the parents. In other words, just instruct them that they
have to go by the evidence, not based on whether or not they should be angry with the
parents or Mr. Lafavor [Appellant]. Just based on the evidence, Your Honor.” R 236, 11. 3-
17. |

The court agreed to provide the jury with a curative instruction and the state did not
object. ‘When the jury returned to the courtroom, Judge Nettles instructed them, “First of all,

the defense made an objection in the closing argument and I sustained that objection and I
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want to give a curative charge in that regafd. Ladies and gentlemen of the jury, your
deliberation should focus on the evidence or the lack of evidence. Your decision should not
be affected by prejudice or appeals to passion or anger. It’s about the evidence or the lack
thereof.” R. 238, 11. 10-17.

After the jury returned its verdict, Appellant moved for a new trial. Part of his
motion for a new trial was based on the inflammatory remarks made by the solicitor in her
-closing argument. Defense counsel argued, “Your Honor, we believe the inﬂammétory
remarks by the state said in front of the jury, there is no curative instruction sufficient. I
know the Court did give a curative instruction, but the remarks made by the state inflamed
the prejudices and the passions of the jury by specifically telling the jury that they should be
mad at the accusers’ mom and sfep—mom in a case involving very young children. And by
doing that that could only excite the passions of the jury and extinguish any kind of rational
view of the indignation, Your Honor.” R. 259, 11. 10-22.

The court again indicated that it thought the solicitor’s argument was improper, but
that it did not thmk it “tainted the prqceedings in any way, shape, or form.” The judge said,
“I think the jury took a considerable arﬂount of time. The récord will reflect how long it was
that they deliberated. They took. a tremendous amount of time and it was apparent from
their deliberations they just didn’t go in and act in a very passionate and prejudice way.
They found your client not guilty on a number of offenses, some of the more serious of the
offenses, which would be an indication - - of course, wé don’t know what transpired in the
jury room, but it would be an indication that they were motivated by the evidénce or the lack

thereof. They rendered a verdict that speaks the truth. So your motion with regard to
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improper argument, motion for the renewal of armistrial, request for a ﬁew trial is denied.”
R. 260, 11. 9-25.
Discussion

The court erred by refusing to grant a mistrial following the inflammatory and
prejudicial remafks made by the solicitor in her closing argument, specifically that the jury
should convict Appellant based on its anger with Minor 1 and Minor 2’s parents, who
allowed Appellant to live in their home and have contact with the children even after these
allegations surfaced, and if the jury was not angry, it should acquit Appellant. This highly
improper argument violated Appellant’s right to due procese.

“A solicitor’s clesing argument must not appeal to the personal biases of the jurors.
In addition, the argument may not be calculated to arouse the jurors’ passions or prejudices,
emd its content should‘ stay within the record and reasonable inferences to it.” State v.

Copeland, 321 S.C. 318, 324, 468 S.E.2d 620, 624 (1996) (citing State v. Linder, 276 S.C.

304, 312-313, 278 S.E.2d 335, 339-340 (1981)).

'The solicitor’s improper argument was clearly “calculated to arouse the jurors’
passions [and] prejudices.” The argument invited the jury to convict Appellant, even if the
evidence did not prove his guilt beyond a reasonable doubt, based on its anger wi;[h Minor 1
and Minor 2’s parents for their handling of the allegations. Speciﬁeally, the parents
continued to allow Appellant to live in the family home and have contact with Minor 1 and
Minor 2 for months after thé children disclosed. The solicitor’s argument, which was found
improper by the trial judge, likely led the jury to convict Appellant on an improper basis,

and thus this Court, respectfully, should grant Appellant a new trial. See R. 234, 11. 23-24.
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CONCLUSION

Based on the foregoing argument, Appellant respectfully requests this Court reverse

his convictions and sentence and remand for a new trial.

Respectfully submitted,

r?p b C Wéﬂ
Lara M. Caudy
Appellate Defender
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