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-‘ ) The circuit court pr(?perly /determined: each juror concurr;_& in the verdict becausé 'e.a‘ch .
indiyidl_ial juror afﬁrmed their c'»oAncurrence in open court by'rai.sing theif hand when the clerk
asked the jurors to indicate if the publis\hedverdi/ct was their verdict,
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. / , .
The State concurs with Appellant’s procedural Statement of the Case.
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- . ", STATEMENT OF FACTS
In: March 2016, the Befkeley County Grand Jury indicted Appellalnt‘ Randy Wright on one
count ‘of assaﬁlt and battery of a high and aggravatéd nature; arising from ;1n altercation'betv.vcen
_ Appel_lant_gnd Jimmy Taylor (ﬁ‘faylor”) on August 8, 2015. T_he. case was called for a jury} trial
on Augu/s/f 39, 20i7, before the Honorable Maite Murphy, Ciréuit CourtlJudge. - | |
Dale Williams testified he lived next door to Taylor, and\arbu,nd 8:00 or 9:00 lp'.m. on

August 8, 2015, he was home, watching television when his dog starting barking. He Wen‘; to his -

front porch and Saw a group of people in Taylor’s driveway. As he stood on his porch, Williams

{

-

saw Taylbr get up off the gropn_d and start coming up the drive.w;ay,'an'd heard Téylor ylelling.for
his girlfriend to call 91 1.. The>other people in the driyeway ;zvent to a truck parked at tile end\'of
th¢ streét, andéquigkly drove away. '

| When Taylor got closer to Williams’ house, Williams saw that Taylor was bleeding from ‘
a wound oﬁ his head. Williams told Taylm; to come over to his house, Williams wrapped a towel
.around Taylor’s fl'ead\' to stop the bleeding, and saw that Taylor was “beat pret%y severely.” While

; / . )

tf;gy waited for an ambulance, Tgylor told Williams the people who beat him were Appellant and
two gtﬁqr people. -(Trial Transcript [TT]; ’pp. 52-62; Re‘c.ord on Appeai [R.], pp. 52-62).

\

Wlilllia_ms’ wife Deanna testified . she was also at home the night of the altercation,.and

described Taylor as “covered in blood.” She was on ¥he phone with emergency‘ services Whﬂ?
they waited on her pbrch for an ambulance. While; they waited, ‘Taylor stated Appellant and his
t\z;/o sonsjufnped him in his driveway.. (TT, pp. 75-8_7; R., pp. 75-87).

Taylor’s Sistef, testified she _went to the hospital when she learned .Taylor haci been

injured. She saw Taylor in the emergency room, and described him as “a mess,” with staples in

the wound on his head, and bad bruising on his face and body. (TT, pp. 92-109; R., pp. 92-109).

I3
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- Taylor testified he met Appellant and his sons approximately a.year before the altercation

when a friend brought them to Taylor’s house to help fix Taylor’s truck. He had no further

N

contact with Appellant untll approx1mately six months later when Appellant approached h1m in ) o

the grocery store and stated he did not apprecrate Taylor talking about his farnlly (TT, pp. 134-

' 142; R., pp. 134- 142) ’

. On August 8, 2015, Taylor went shopping at the Goodwill Store, and then stopped to eat.
“ Hé started homeé around 8:00 p:m., and stopped at a convenience store on the way home to buy
A . : - o )
cigarettes and sodas. As he pulled out of the convenience store parking lot, he saw Appellant and.

his sons sitting in a truck parked across the street. When he left the parking lot, Appellant pulled

« I . .
out behind him and followed as he drove home. Ashe turned onto the road leading to his horrse, :
’ Appellant passed him, and someone threw a bottle out ol‘ the passenger window, which hit the
( ' : ' ' - '

front and right turn signal light of Taylor’s truck. (TT: pp. 142-149; R., pp. 142-149)..

* After the bottle hit Taylor’s truck, Appellant turned into a road before the dri\}eway to

Taylor’s house. Taylor pulled into his driveway, and when he go't out of his truck to unlock the

~ driveWay gate, Appellant and his sons approached him. Appellant stated he was going to “Pk**>

~

'Taylor up. Immediately thereafter, one of Appellant’s sons hit Taylor in his left eye with a metal

object After he was hit mult1ple times, Taylor fell to the' ground and Appellant and his sons .,

N : -

continued to hit and krck hlm until erllams came 0uts1de When Wllhams came onto h1s porch

Appellant and his sons ran to Appellant s truck, whlch was parked doWn the street from Taylor S

~

drlveway "Taylor testified he never struck Appellant or h1s sons. (TT pp- 149 179 R., pp 149-

179) S ',

7 - . D . e

Appe_llant was arrest?:d on August 19, 2015. He initially told the police he had not been

involved in an altercation-withTaylor, but subsequently stated he and his sons confronted Taylor-



after he threw a bottl\e at .Appellant’s _truék. He further stated Téijf\lbr éot a club out éf his truck
e ,
and started hitting Appellant on the lég._ | Appellant_ claimed his 'soﬁs tried to block Taylor from
hitting him, aﬁd Appeilant ‘érabbed Taylor by the waist and threw him tq the ground: He stated
they left/_when Tayiof said he was going to call the police. (TT{, pp. 233-271; R, pp..23‘3-/271).
Appellant testified Taylor followed him from the convenience store, and tﬁrew a botﬂe at .
the back of Appell‘ant’vs truck. He stated he wént to Taylor’é ﬁouse to ask him what \‘Nas wrong,
but Taylor grabbed a club out of his truck and hit Appellant. Appellant testif;léd 'Taylor was
intoxiéated, and tﬁed to choke Appellant by holding the ‘clubronv hig neck fr\om behind..r Hié sons
tried to pull'Ta{ylor off 'A;.)pellalllt. ‘Everyo_ne ended up on the gréund, and Ap/pellant testified
Taylor said he‘ was going. to his housv.euto get a gun, so he and his sons left. Appellaﬁt testified he
had no idéa wh}’{ Taylor attacked him. (T-T,lpp. 395-415; R., PP 395;415).
| On cfloss-exa’mination‘, Appellart statéd he divd not tell the truth about wﬁiéh sons were
with him ti’lél\t night because hé was “cor.lfused,”A but denied he changed his .st.ory about what
hapbened after the pélice ;cold him Taylor had identified him. He admitted he“did not file a?polic’e_ _
1'rep(')rt or seek any medi\ca-l care for\ the injuries he faurportedly sustained when Taylor hit him with
the club, but clair\ned he_tfie’d to show the poﬁce the injury to hi‘s knee when he spoke with them,
* but they would not look at vit. Appellant also testiﬁ\ed he had no idea how Taylor sustained a he\ad ,
ir;jﬁry or bruises. (TT, pp. 415-422; i{., pp: 415-422).

o N .
B ;‘he circuit court cﬂharged the jury on-the elements of assault and battery- of a high and

- .

aggravated. nature, assault and _'battery first degree, assault and battery.second degree and assault
f . .

and battery third degree. During deliberations, the jury asked for the definitions of assault and

battery first, second and third degree. With agreement of counsel, the ‘court sent the written

charges regarding those char,ge\s to the juryl._ (TT, pp. 477-487; R., pp. 477-487).

s
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. After deliberating for approxirnately a total of tii/\/\() hours, the jury convicted Appellant of

- ) =

assault and battery of a high and agg'ravat"ed'nature. After announcing the \ierdict, the clerk asked

jurors to signify that was their verdict by raising their right hands, and all jurors raised their
‘ - ) : . . : ) . 4 (
hands. The court sent the jury bacl\< to the jury room until they were released. Appéllant then

, acknowledged all the jurors raised their hands, but requested further polling by asking each juror

{

- ' to state individually he or she c_oncurred in. the verdict. ;The court denied the request, notingkthe

| clerk 'cisked the jurors tci raise their vh'ands 1f ihe verdict announced was their verdict, and ‘/‘they
raised tlieir hand individually” in response. (TT, pp. 485-489; R., pp. 485-489). —

| The— court sentenced Appellant to fifteen years inc;rceration, suspended i& ten years

‘ ) y; o
incarceration and five years probation. (TT, pp. 496-498; R., pp. 496-498). This appeal followed.

~
~
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STANDARD OF REVIEW .

The standard of review in South Carolina’s appellate courts depends on the specific issue

presented. Smalls v. State, 422 S.C, 174, 810 S.E.2d 836, 840 (2018). The courts give great

deference to the trial court’s findings bf fact, but reviews questions of law de novo. Id. In

: A . , ] L
criminal cases, the appellate court sits to review errors of law only. State v. Broadnax, 414 S.C.

1468, 779 S.E.2d 789, 791 (2015). Matters within the trial court’s discretion will not be reversed

on appeal absént-an abuse of discretion. State v. Jones, 423' S.C. 631, 817 S.E.2d 268, 270
v f i . . ] . . .

(2018).

- C



. o ARGUMENT‘

. - The circuit court properly determlned each juror concurred in
the verdict because each 1nd1v1dual juror affirmed their
concurrence in open court by raising their hand when the clerk
asked the ]urors to indicate if the published verdlct was their
verdlct : :

Relying primarily on State v. Linder, 276 S.C. 304, 278 S.I@;2d 335 (1981), and case law

. - ' A -, : - ’
from other jurisdictions, Appellant contends the circuit court erred in denying his request for
individual verbal polling of the jurors, and the error mandates reversal of his conviction.

Appellant’s contention is premised on an expansive interpretation of Linder, and his reliance on
\ ' : ' ' -

it is mi_splacedm‘ Further, if the circuit court erred in denying Appellant’s request, the error is
harmless based-on the circumstances of this case. - h = v

. . . . . . y- / . 4 )
The trial judge niust be sa'tisﬁed the verdict is unanimous and must conduct a jury poll at

the request of e1ther party. L1nder 278 S.E.2d at 338. Polhng is 1ntended to prov1de the tr1al

~courta method to determlne Jurors 1nd1v1dually assented [to] and still assent to the verdlct ”1d.;
see also State V. Kelly 372 S C 167 641 S.E2d 468 470 (Ct App. 2007) (sarne) The trial

judge is not requlred to poll the jury if. the court is satlsﬁed the verdlct is unanimous, but must

~ B

conduct a poll-lf either party'requests 1t L1nder 278 S.E.2d at 838.. Polling the jury means

5 exammmg the jurors separately as to his concurrence in the verdict. State v. Sanders, 251 S. C‘

—

-

431 163 S.E.2d 220 224 (1968) (cmng Black's Law Dictionary, Fourth Ed1t10n Page 1320)

J

/

 The rlght_ to a jury poll is not a constitutional right. United States v. Carter; 772 F.2d 66,

67 (4th Cir. 1985) (the right to a poll is not “of constitutional dimension,” and the trial judge’s

collectlve pollmg did not Vlolate the defendant s constltutlonal right to a urianimous verdxct)
L

" United States v. Mlller 59 F. 3d 417 419 (3rd Cir. 1995) (rlght to a Jury poll is not constitutional,

but is rooted in early common law). While acknowledglng the significance of a defendant’s right

~



. \ . R . ‘
to a jury poll upon request, the Linder court did not mandate any particular method of conducting

> -

“the poll. 278 S.E.2d at 337-338, In the absence of a mandated procedure to conduct a requested
jury poll, the court necessarlly left the method of conductlng the poll to the trial judge’s -
discretion. | | ;

In this eése, the circuiteourt assured each juror separately‘concurred in the verdict as -
annolfnced by a show of hands. ‘While the cohrt did not conduct an individual verbal ihquiry .to
each juro_r,the poltin;g method used eertainly ‘achieved the goal ,Of Linder by giving each
individual juror the opportunity to express disagreement. Unlike a group question and a group
Verbal'r'esponse, where inoit?idual assent may be difficult to ascertetin, the poll taken allowed the
court to easily discern if one or rhore of the jurors did not raise hi; or-her hand.

Linder is dlstlngulshable from the instant case. In Llnder the trial judge asked the jury

foreman if each ‘juror had 51gned the statutorily - requlred form 1nd1cat1ng the jury’s
recorr_lmen‘c_latlon to impose the death penalty. The form was srgned 1n»the jury room, and the

jurors were not polled in open court, either collectively or individually, as to their assent to the -

recommendation. The Supreme Court reversed the conviction and sentence, finding, inter alia,

/ ~ -

the trial judge erred by accepting the jury foreman’s attestation of the jurors’ unanimity. 278

SE2dat338. |

Contrery to mere ac’ceptance.of the jury foreman’s attestati_on of 'unanimit}.l, the jurors in
the instant caée were asked in open court, ih the circuit court’s preserlce, o eohﬁrm the verdict
rendered was their verdiet. Each ihdiyidoal juror raised his/her hand in response to the qlrestion, )2 |
and nothing in the record indicates hesitation or uncertainty on the_oqrt of an)r juror. The cireuit -
court was in the best posit/ion to observe the jurors as they responded, arrct determined the verdict -
was unanimo‘u‘s based on tho.se obsérvation. (TT, pp. 488-489; R., pp. 488-489).

J b o , . o

~



The case law Appellant cites from other jurisdictions is likewise- distinguishable. See

United States v. Randle, 966 F.2d 1209, 1214 (7 Cir. 1992)(federal criminal procedure rule.

A '

required a poll if requested; no 'jury,p\oll conducted); State v. Pare, 755 A2d 180, 194-196
(Conn. 2000)(court rule required jury poll if requested and speciﬁcally set forth procedure of

asking each juror individually to affirm agreement with the verdict; collective poll violated the

. . . - Y : . . .
rule, and required reversal); Commonwealth v. Downev, 732.A.2d 593 (Pa. 1999)(criminal

\ procedure rule required Jury poll if requested; trial court erred in refusing timely request for a

jury poll); Rinker v. State, 492 S E 2d 746 (Ga App 1997)(den1a1 of defendant s timely request

for a jury poll was reversible €ITor; no jury poll conducted) State v. Behnke, 456 N.w.2d 610

64 (Wis. 1990)(comb1nat10n of v1o}1atlon-\of defendant S constltutlonal rlght'to counsel when the
verdict was rendered_in defense counsel’s absence and no jury poll mandated reversal); State v.
~ ' ’ .

Pockert 746 P.2d 8_39 840 (Wash. App. 1987)(criminal procedure rule required jury poll; judge

refused request for jury poll); State v. Tennant, 319 S.E. 2d- 395 (W.Va, 1984)(]uror expressed

/dlsagreement with the verdict durlng poll and trial judge’s subsequent questlonlng of the juror

—

was coercive). Contrary to these cases, there is no South Carohna_ case or procedure ‘Tule

. ( . N '~.‘ - < ! \
indicating a collective jury poll, with each juror showing concurrence in the verdict by a show of
‘ | j

: hands in the trial coutt’s presence, does not meet the requirement of Linder.! ~

Appellant’s contention the denial of his request for further polling of the jury mandates

.

~ reversal of his. conviction places form over substance, and req/uires pure speculation regarding

the impact of an in‘diyidual poll. “It must be rare that members of a jury would listen to, or speak

N ‘ .

'In Carter, the Fourth Circuit acknowledged Rule 31, FRCRP merely mandated a jury
poll if requested, the manner of conducting the poll was discretionary with the trial court and the
collective poll conducted was not reversible error, but “strongly/suggest[ed]” the district courts
in future cases should ask each juror to respond individually whether he agrees with the verdict.
772 F.2d at 68. Rule 31 was amended in 1998 to spe01ﬁcally require “1nd1v1dual” polling of each
juror. A .

10 | | /
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collectively in support of, their foreman, and immediately thereafter contradict themselves if

-

asked to speak individually ” Jaca Hernandez v. Delgado, '375 F.2d 584 586 (1st Cir.

1967)(expla1n1ng why a defendant might think it pomtless to require a Jury poll)
comparlson it is dlfﬁcult to 1mag1ne how asking j _]U.I'OI'S to respond collectrvely, partlcularly by a
show of hands, is more coercive than srrtghng_' out eaeh 1nd1v1dual juror to respond to the same
question. ‘Ihdeed, _aski/ng eaeh vjuror .indi.vi.dually to affirm or disayow the verdict in the'presenee
of the other jurors would rationally be more ooercive, and l_e& likel}r to ehcou_rage the individuals
. to dissent after the verdict has been arlnounced. Thus, provided a requestvfor a jury poll is not
denied, the tria_l judge should be permitted to exercise its. discretion o poll the jury in the manner
it deems most likely to assure individual assent without coercion.

Slgnrﬁcantly, Appellant raises no other issue regardlng the crrcult court’s rulrngs during

t

the trial. As the United States Supreme Court noted in Humphrles v. District of Columbla 174

A U.S. 190 (1899), while the right to poll a jury.exists, the “minor matter of failing to poll the jury”
does not render the yerdict nuh and void when it is clear the \rerdict received the dssent of all the
jurors. Id at 194-195. The: record in this case' amply supports the circuit court’s determination
all the jurors eoncurred in the verdict ds announced.

If this Court determines the circuit court erred by failing to further poll the jurors, the
~ error is harmless. This case was a relatrvely stralghtforward two day’ tr1a1 from j Jury selection to
verdict, and it primarily rested on the Jurors assessing the credlbllrty of the v1ct1m and Appellant.
Durrng dehberatlons, the jury requested the definition of the three charges against Appellant
(assault and batttery ﬁrst,\second and thrrd degree), and with agreement 'of counsel, the circuit‘

. . P ‘

court sent the jury a written copy of the instructions as originally given. The jury reached its

-verdict after deliberating. for a total of approximately two hours. (TT, pp( 485-488; R., pp. 485-

~ -



' 488)I. There is no _ind»icatiop‘ the jury struggled to' reellch a Verdict?'and_as stated abové,} nothing in,
~the re;ord indicates any of thé _ juro\rs Besitated in resppnding _;afﬁrmétively With a show of ._ha'ndsv
to tﬁe quéstion of Whethér the \}e‘rd'ict és,ann,o,li‘h(‘:edwés’ theif‘ v_é%dict. ‘

F}nally, in light:of the fabt LM réquirgs a jur/yipoll. if reﬁqu'es'ted,~ but does not mgndate a

particular method of polling, the circuit court acted well within current law .in determining the -

collective poll with a show of hands in the court’s presence was sufficient, and its ruling should -

-~ ~

be affirmed. If this Court determines each juror must be asked individually to verbally affirm the |

announced verdict is his/her verdict, for the benefilt‘ of the; bench and bar in future cases, the Stqté '

s_libmits this Court should clérify what t\ype of poll is mandated under Linder, but sbd@ld not

! ~

reverse Appellant’s valid conviction. \
,1 - . N ) ) 1 - X to- .

- K . N
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CONCLUSION S N

Based on, the foregoing reasons the State respectfully submlts the Judgment and

conv1ct10n of the lower court should be afﬁrmed

v

% . R | | . ) Respectfully submltted
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