STATE OF SOUTH CAROLINA W ECETYR

IN THE COURT OF APPEALS

Appeal from Charleston County

William P. Keesley, Circuit Court Judge-

THE STATE,; . ‘
_ RESPONDENT,

GERALD JARROD ANCRUM,
APPELLANT

APPELLATE CASE NO 2017-001335

!

FINAL BRIEF OF APPELLANT

WANDA H. CARTER -
Deputy Chief Appellate Defender.

South Carolina Commission on Indlgent Defense
Division of Appellate Defense
PO Box 11589 :
- Columbia, SC 29211-1589
(803) 734-1330

ATI‘ORNEY FOR APPELLANT




TABLE OF CONTENTS

TABLE OF CONTENTS..occoevvteessrscoseceesonsnssssmssesssssssssssssssssssssssssesssssosbsssssssessssssssssssssenses i
TABLE OF AUTHORITIES ..o ii
STATEMENT OF ISSUE ON APPEAL...c.ccovvumsnsimsersnssssmssrssssmssmssssssssssmsssssssssesesssssssssesees 1
STATEMENT OF THE CASEn.vccsecerrersenvecsseseossmsrsesssssssisssssssisssessssssesrsssasssss s ssssessssssss s 2
ARGUMENT |

The trial judge erred in failing to declare a mistrial when the
state elicited prior bad acts testimony from the confidential
informant that drug purchases from appellant were made
prev1ously because this resulted in the admission of pre;udxcxal and.
improper eviderice in the Case. .....cewvvereessrsssssnes sersarssrsasserbeseacesersenserisnsrassessananan 3

CONCLUSION......cooveenisuresnoncscorses evvereessesaenesesse e as s SRR AR AR eRS R R RS0 8




- TABLE OF AUTHORITIES

Cases

Mitchell v. State, 298 8.C. 186, 379 S.E.2d 123 (1989) wecvresuveresneesivnrsssssssmsssssssssimsssssssins .57
State v. Bostick, 307 8.C. 226, 414 S.E.2 175 (1992).crvrevcsvssrsssssssssssmssssssisssssssis S 6
State v. Brown, 344 8.C 70, 543 S.E.2d 552 (2001) cecovceevvsssrsrscsessseressesssmsasssssssssssssasssssess 7
State v. Campbell, 317 S.C. 449, 454 S.E.2d 899 i(Ct. ADPD. 1994) ..coveeveerenreoniens eerereserrssnsressanaase 6
State v. Carter, 323 S.C. 465, 476 SE.2d 916 (1996)......cccuemmmecrsmmsivoscssrsssnsion SRR
State v. Colf, 337 S.C. 622, 525 S.E.2d 246 (2000)........c.... ....... 6
State v. Elmore, 368.5.C. 230, 628 8.E.2d 271 (2007) .....ccvcuvereveren et O
State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480 (2008)........c0vieererrneane et sere e be bR s anaan s 6
State v. Garner, 304 S.C. 220, 403 S.E.2d 63 (1991).ccvcnrsusssrirrssmsisssemsssssssssssesssrsosssssees 7
ST AL R AU R U725 L B T (1o L) R —————— 6,7 -
State v. Holden, 382 S.C. 278, 676 S.E.2d 690 (2009).cvcrvrvevrmssmsssssssssssssmsssissossssssmssmsssnses 7
State v. Nelson 3318.C. 1, 501 S.E.20 716 (1998).cereerrcvrsmremsssmssssssssssrimrsmssssssssss s 7
State v. Peake, 302 SC 378, 396 S.E. 2d 362 (1990 cevoce e smssssesesssesssesssessssasisseeeisises 3
State v. Smith 309 SC 409, 419 S.E. 2d 816 (1992) c.crverrersscsmsiecossmsrmresssssossssssonss creeeeeerrsassenes 5,6
State v. Stearns, 403 8.C. 247, 742 S.E.2d 878 (Ct. App. 2013)..ccorvrrcinree PR
State v. Wilson, 274‘ S.C. 635, 266 S.E.2d 426 (1980) ccrvcevrrr et e 6,77
‘State v.Tuffour, 3645.C. 497, 613 S.E2d 814 (2005) c.rvcerrsssrersssssessssssssssmssosomeesmssssssssssssens 6

Co_nstjtuti_onal Provisions
S.C. Const. art. 1 § 3 eeeeevvcrnrinierirnrnenscressnseaens reeeraens S AvesaesirrerertsbertstensRrenaatenatraneaseseassnbesneasreres 8

U.S. Const. amend. XIV u.uuciirerrermermnnisrissssonsrimiarsossstsessssssesmsinissssssssssssssssssssstssssecoss - 8

il




STATEMENT OF ISSUE ON APPEAL
The trial judge erred in failing to declare a mistrial when the state elicited prior bad acts
testimony form the confidential informant that drug purch#ses from appellant were made
previously because this resulted in the adrﬁission of prejudicial and improper evidence in the

case,




| STATEMENTf.oF THE CASE
Appellant Gerald Jarrodi Ancrum was tried by jury on two indicted charges of distribution
of crack cocaine and distribution of heroin during-the-.May 2017 term of the Charleston County
General Sessions Céurt before. iudgé Willialﬁ Paul Keesley. Appellant iwas convicted on the
crack cocaine distribution offense onl;y'1 and ._'réc,eived a sentence of imprisonment for a period of
fifteen years. ‘Melissa Gay represe_x;ted éppeilant-' __af trial, and Assistant Solicitors Stephanie B.
Linder and Whitt Sowards appeared on behalf of the state. |

Appellant appealed his conviction and sentence. This brief f_oliows. _

1'The trial Judge declared a mistrial on the crack cocaine offense charged due to a hung jury on
the same. R. 186,124 -R. 187,1. 22. .




~ ARGUMENT

The trial judge erred in

fa1hn 10 declare a mistrial when the state elicited prior bad acts

testimony from the confidential informant that drug urchases from a_‘_' ellant were made

previously because this resulted in the admission of prejudicial and improper evidence in the

case.

This case involved a controlled buy heroin and crack cocaine set up by Charleston police.
Confidential informant Tessa Morris testified that she met appellant at Dunkin Donuts in
Charleston on February 5, 2015, and purchased crack cocaine and heroin from him (appellant) at

that time. R. 55,1 20 — R. 64, 1.9. Appellant did not testify at trial and did not present any
witnesses on his behalf.

Prior to trial, the followin‘g colloquy oceurred regarding the issue of prior bad acts:

Defense Counsel: And then we. have prior bad acts, which we’ve

had some discuission on prior to this and a prior coniviction which we

also had some discussion on.

Solicitor: [Als far as the prior bad ‘acts...we don’t intend to go into
_ anythmg on the defendant .. . until he testifies and opens the door,
R.2,L19-Tr.6,1.1.

The Court: Okay. There s no intent to' go into any prior bad acts.

There’s no intent to go into any convictions unless the defendant.__

takes: the stand. The prior bad: ‘acts would only .¢ome in if'the
: defendant in some way opened the door to that,
R.6,1.6-12.

On cross examination of informant Morris, defense counsel asked_"MOrris_ if she had a
sexual relationship with appellant in the past. R. 70, lines 1-16. At the close of this cross
examinatien, the solicitor moved outside of the jury’s presenee to qlie_'stiori' Mortis. about her
"‘relationship”‘ with appellant as. the door was opened in order to show that her relationship with
appellant was based on prior drug sales transac,ﬁ_ons only. R.74,1.21-R. 75,1.14; R. 76;1. 19
3 _




~R.77,1. 3. Defenise counsel argued that the sex inquiry had r}xoﬂﬁng to do with prior drug sales,
but rather a credibility matter in effect to verifj how she knew appellant. R.75,1. 16 -R. 76, L. |
17. The trial judge ruled as follows:

You (solicitor) can ask about hoﬁ,l’ong she had known him...but I
am not going to let you get into drug transactions. R. 77, 1. 4-6.

On redirect, the following testimony was elicited from Morris by the solicitor:

Q: How long overall had you known the defendant; a week, a
month, a year?

A: T've known him for several years.
Q: Yoﬁ were not in a sexual relationship with him
A: No we were never.
Q: But you knew him for several years
A: From purchasing drugs
- Q: And in fact, you knew him through your boyfriend
A: Correct. R.79,1.21 -R. 80, 1. 12.

Trial counsel objected to the “for purchas_ir_l_g.. drugs” comment in violation of the Judge’s
instruction to “keep. the testimony away from prior bad acts,” and the pre-trial admonition to
avbid prior bad acts téstimon_y also, and moved for a mistrial based on the error. R. 80, 1. 13-17;
R.86,1.5-R. 87,1 10.

The solicitor requested a curative instruction to resolve the issue. R. 80,1 19~ R. 81, L
2. The defense argued that this wés “highly prejudicial” and could not be co‘r-rectéd by a.curative
instruction. R.81,1.3-7;R. 82,1.23 —R. 83,1. 10; R. 86, 1. 8 ~R. 86, L. -1‘1;‘1.{. 92,1.17-R. 93,

1. 13. The defense in effect reminded the court that this issue was addressed during pretrial




deliberations. Indeed, prior to trial, the defense moved to exclude any prior bad acts evidence
(presumably drug related) at trial. R. 6, lines 6-12.

The trial judge ruled that a curative instruction would suffice because the state’s
witnesses testified thaf Moiris identified targets for police to pursue, which meant these people
were therefore certainly involved in prior drug transactions. R, 83,1. 11 ~R. 84,1.12; R. 101, L
1 — R. 107, L. 8. The trial judge denied the mistrial motion. R. 92, 1. 12-16. The trial judge’s
curative instruction follows:

. Now, the instruction is this, ladies and gentleman. The-law does
not allow evidence of other crimes, wrongs or acts to be admitted
to prove the character of an accused in order to show action in
conforxmty with that charactet: In other words, if an accused was
involved in a prior wrongful or bad act, that cannot be used as
evidence that he committed either/or both of the crimes for which
he is now on trial. You must disregard the. statement that this
witness made that in any way implied or suggested that she knew
this defendant from other activities involving drugs. That portion

- of her testimony is stricken from your consideration. It must not
be used in any way whatsoever against the defendant. R. 88,1.22
—-R.89,19.

Clearly, the information that appellant apparently had a history of drug selling to the
informant (and presumably others) constituted prejudicial prior bad acts testimony that abviously
portrayed appellant -as a habitual drug seller who was predisposed to commit the drug
. distribution acts for which he was on trial.

Evidence is .unfai_rly-p'rejudicial if it has an undue tendency to suggest a-deéi’si_op on an
improper basis. State v. Steamns, 403 S.C. 247, 742 S.E.2d 878 (Ct. App. 2013). Moreover,

evidence of prior bad acts is inadmissible to suggest that the accused has the propensity to:commit

the crime charged. Statev. Peake, 302 SC 378, 396 S.E. 2d 362 (1990). Statev. Smith 309 SC 409,

419 S.E. 2d 816 (1992). Prior bad acts evidence is not admissible to show that the accused in a bad

person. Mitchell v. State, 298 S.C. 186, 379 S.E.2d 123 (1989). Also, even if prior crimes are




considered under 'the Ly le? excgp_ﬁons; nonetheless, the value of the priors must outweigh the
préjudicial valtie, i.e., the prior.crimes cannot be used to show that the accused is a bad person.
State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480 (2008).

Additionally, there is heightened prejudice in admitting prior crimes that are similar to the

one for which the accused is on trial. State v. Colf, 337 S.C. 622, 525 S.E.2d 246 (2000); State v.

Elmore, 368 S.C. 230, 628 S.E.2d 271 (2007); State v. Gore, 283 S.C. 118, 322 S.E.2d 13 (1984);

State v. Wilson, 274 S.C. 635, 266 S.E.2d 426 (1980). Admitting priors similar to the crime for

~which the defendant ision trial. would constitute evidence that is more pfejudicial- than probative
because this suggests that the defendant had the propensity to cﬁmmit the crime ‘charged against
him. State v. Smith, 309 S.C. 409, 419 S.E.2d 816 (1992). |

Compare the Court’s reversal in State v.Tuffour, 364 S.C. 497, 613 S.E.2d 814 (2005),

| ~ where the court found error where the prior bad act of the defendant’s sale. of crack cocaine.to an

undercover operaﬁvc on several prior occasions in the past was not relevant to the charge of
_ trafficking for which the deféndant was on trial. See also the reversal in State v. Campbell, 317 S.C.
449, 454 S.E.2d 899 (Ct. App. 1994), where the court held that the state’s introduction of evidence
of the defendant’s prior cocaine sales was an attempt to demonstratc -that because he had done so in
the past, then he was guilty on the charge of distribution of crack cocaine for which he was being
tried. In State v. Carter, 323 S.C. 465, 476 S.E.2d 916 (1996), the Court reyersed. and held that
testimony concéming- a prior sale of crack cocaine to 2 certain person by the défendant on January
14, 1994, was not necessary td establish the defendant’s guilt regarding the January 18, 1994 sale of
crack cocaine that was made to the same person. In State v. Bostiék? 307 S.C. 226,414 S.E.2d 175

(1992), the court reversed and held that since the defendant was being tried for distribution of crack

2 Prior crimes can only be used in order to show motive, intent, identity, absence of mistake or
accident or common scheme or plan. State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923).
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cocaine, evidence that the defendant made prior drug éale's frorp fhe same location was held to have
been more prejudicial than probative. In State v. Gamer, 304 Sf.C. 220, 403 S.E.2d 63 (1991), the
Court held that the defendant, who was convicted of trafficking in cocaine, was prejudiced by the
admissions of portions of a taped conversation between him and another regarding negotiations for
a future a sale of kilo of cocaine. -

Also, a defendant’s character cannot be attacked unless the déefendant first places his
character in issue. Mitchell v. State, 298 S.C. 186, 379 S.E.2d 123 (1989),-,_: -Also,,l evidence of a
person’s character trait cannot be admitted for the purpose of proving action in conformity
therewifh ona particular occasion. See State v. Holden, 382 S.C. 278, 6'26 S'.E..'Zd 690 (2009),

citing to State v. Nelson, 331 S, .C. 1, 501 S.E.2d 716 (1998); State Ve Brown 344 8. C 70, 543

S.E.2d 552 (2001) In Brown, the defendant was convicted of murder and the court held it was
errot to admit the defendant’s wife’s testimony that she knew that her husband became violent

when he became angry because this “indicated appellant’s general prosperity to become violent”

and the likelihood that he would commit such a crime as murder. Character evidence can onfy T

be admitted if it can reasonably lead to an inference of guilt by a chain of logic that does not
include an inferenice implicating the bad character of the defendémt. State V. :NGI'SOQ, supra. The

danger of prejudice is enhanced when the prior crimes or bad acts-are similar to the crime for

which the de_fendant_ is on trial. State v. Gore, 283 S.C. 118, 322 SE2d 13 (1984); State v.
Wilson, 274 S.C. 635, 266 S.E.2d 426 (1980) . " |
Clearly,‘:the prior bad act drug testimony in this case portrayed appellant as a confirmed drug
dealer who.was probably guilty of the drug charges for which he was on trial; and clearly, there was
no question that the prejudicial value of this prior bad act testimony | outweighed any probative.

value.




In summary, the trial judge’s error in failing to grant the mistrial motion after the prior bad
acts t‘estimony:iﬂ question surfaced at trial in violation of appella.ﬁt’s right to a fair tnal guaranteed
under the Fourteenth Amendment to the United States Constitution and article, 1, §3 of the S(;um
Carolina State Constitution. ( |

CONCLUSION

Based on the foregoing argument, counsel for appellant requests that his conviction be

reversed and his case remanded to the lower court for a new trial.
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ATTORNEY FOR APPELLANT
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