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with Layne Inline¥ 6f thé project, Layne Inliner tendered

"to‘ECCI.ieﬁuesﬁiﬁg coverdage as an additional insured under

the policy that FGOI had issued te North American Pipelife.

whigh FCCT, under a reservation of rights, accépted the -
tender. So FCEI is defending peth Its hane insated; North
American Pipeline and Tayne Inlinér as ah.additional

insured. .And s6 thé drilling, a little more into the

details, the Plaintiffs, Decenbsr 16thy, 2015 amended

complaint and I @m going to focug on the causes of action

as they relate to North American Pipeline and Layhe

because those are the two parties ‘that ‘thig motieon mest

agaifist Nérth Améfican Pipeline and Layne Inliner are

| trespags: .Basically the allegation is that one o% both of

them did work outside of the easefiént. There is alst a

cause of action for gross negligehge as against those two

Which is based upor an alleged breach of duty to obtain

- permits prier to commencing the censtruction. And .in

conjunciion with that then the allegation being the

structures that were impactéd, allegedly impacted by the

woBk. A third cause of action as against North American.

and Layne is. nuisance: FEFourth; there is a cause of action

stated, against them for destructioen of archeslogical

structures: .And then a f£ifth cause of actioh Stated as a
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negligence per se, again, tied to the alleged failure to
" obtain permits. Outside of the pleadings, the pleadings

don't directly diseuss this. There have been allegations

that ‘the Plaintiffs have, or at 1&ast. 6he &r two of thém

may have sustained damage to thelr property in the form of

ercsiofi of this hill riear where the work wWas done. And

one or two of them allege issues resulting from that work;

damage to foundation of one of the homes and, I Ehink,” a

deck or patio to one of the homes. And s the, the reasen

then ‘that. FCCI i5 seeking intervéntich -hder Rulé 24 of

the. Sotith Carslina Rules OFf ‘Cigil procedire and what Wwe
 are sesking is a limited intervention. He have not sought
to papticipate in di§C¢V$IYf w§.aﬁ€-no%x§$ek@ﬂg*§o;be an
;taCﬁiVeﬁﬁéﬁticipanUQin-the;Erial<®ﬁ:the case. We are nhot

seeking to be named ot identifisd dusing the trial of the

cases But what we are seeking is to be able to

participate in the phase of the trial before the trial

Judge #h Which, basically at. the tifié of theé chargeé

conference, f6% the plrpose 6f Subfitting spécial

interrogatories and probably mefe pertinently & special

- verdict form. And the reason fof that is, is that we
believe that, and again it is a Iyﬁﬁiéfhgﬁé*go tell based
upon theﬂpLeadingg.ggdigh@ way the evidence has @rihas‘metb
comé; olt durihg discovery. And so, I am not exaetlywsuﬁe

what these special. interrogatories or the verdict form
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would 166K 1iké as we 3it héré today because that weould

© largely depend on what evidence the Plaintiffs put up

during the case. But I can talk to that in a moment as to

what I think that might end up looking like. But we are

'lgpkinq‘§@>inteﬁvahe-pQISQQRt‘t@ Rule 24 on that limited

. basis because of what we believe :is & di€tate pursudnt. td

FECenit: casé FaW, most recently the Harleysville v
Héﬁiﬁégéféééé from last year, the final opfnion coming out
in Juxy;éfiia§x~yéafn And then before that the Auto
Owners versus Newman case. We believe both of those cases:

stand for the proposition that a liability insutrér,

pursudnt te that c¢ase law, is undeér the obligation to make

| the motien that we are makifig because these cases talk

about the inéurérfhaving%aadppy'tpzseeklag allogated
verdict. In the, bbth.in‘thé:Newman Siﬁuatiéﬁ_éﬁd‘iﬁ the
Héﬁiﬁégﬁ;Véﬁ§Ué Hﬁflé&%Villé’situétiﬁﬁj.Whﬁi the Gourt was
aéﬁiingiwithxwas»geperéi'vexdicpa; And. then,. in the;
subsequent to the general verdicts, in the context of

declaratory judgment. actions concerning insurance .coverage

the guestion was, well, what doés a Court do With &

general verdict wheh a 1iability insurance carrier ig
arguing ‘that .some of this is covered and some of it isn't.
And ‘the Court 'said, its too late now, you are responsible
for payment of ‘the entire general verdict because ‘there

was no allecation between covered and. non-covered damagés
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under the policies. And & what wWe are seeking here from

Your Honer is ahheﬁder;éllowihg-aﬁ.intﬁrventi@n in €his

case BuEH that we cah avoid the situation that the

ingurers and the other parties faced in the post-judgmert

DJ actions that were taken up in the Hazleysville ¥:

' requirements under Rule 24, wé believe that all four of

those requirements are -t here as far as the 139@1
standard. A5 timeliness goes, we filed this motdion in
-Qﬁﬁébéfp the trial iszin{ngQup%efo‘weeksn We takE thé
-position that our intervening, -are Séékingfté intéﬁﬁéne
for the limiked purpose of, that we are séeking will not
alter discévery. Agaih, we Bfé@hﬁt'ﬁEYng ﬁp‘b€;9@£ﬁfgf 
diseovery, we arée not trying to be am active part: of how
eyiggnggaigtput up during ﬁhewtﬁiélﬂ Ahd sé iﬁ.dgeé net.
afifect the current parties to the Case in. anymanner The
second requirémént uhder Rule 24 is an interest related to
the underlying trafsaction. The property that i&.sﬁbjééﬁ
to the action, again that goes to what we béliéﬁé the
discussion in both the Harleysville ¥. Heritage cages and
the Auto Owners versus Newnan cases are, at‘tﬁe allogation
as to damages that woeuld bé cévered p@j‘t_e;nj_,_i:?i;al ly by the’
CoﬁméféialAGéﬁefélxLfébiﬁiﬁg“lhs&ragte policy -and those.
that are not. And pef‘ﬁarieY§vili$:versus Heritage, the

undérlying trial is the time for the liability insurance
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Garkiér tod seék such ah allocation and not after the fact
and any post-judgiient, declaratory judgment action. And
similarly, BAuto Owners versus Newman contains language
underlying action to seek the allo€atién of damages.

Harleysville, the Harleysville . Heritage oSpirion

containg vetbiage whére it talks about the carrier and

Raving théfﬁfghx~td-coﬁﬁrbi fhe_litiga;i@ﬁ,and that -
{neludes the duty not to prejudice. its iﬁSMﬁﬁai-:ﬁngzﬁhgt
by failing.request special interrogatories, by failing to
seek_an.apportionment-ofudamageSi that is WHéf is
happening. Afd the Coust there said; the burden on
apportioning damages is not on the insured, its on the
insurance company. The third step under Rule 24, without

igtggvgntion~weuld~therenbewan impeding: of the ébilitYJEQ'

protéét the intérést. Again, we think that without

Trtervention that there could be a situation like ‘there
was in Aute Owners versus Newman, Like there was in
Harleysvildle v. Heritage of :a general verdict with neo way

to allocate it. And finally the foufth. prong of tie Rule

are, aré the LACEr&St that wé are segking to Interject on

behalf of FCCI Ihsirance Company already are representeds
we would submit that they are nokt. While FECI has
retained Defense Counsel to represent its named insured

and to represent the additional insured, CthosSe Defense
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attorneys dre not in the position to put forth these
issues because their clients are North American Pipeline
and Layne Tnliner. #And so; they can't get involved in the
issue of allocation between potentially covered and
potentially non-covered damages. We also think that this
Gasé ia,a little differentﬁthan-ééﬁé»bf,théféthér Casés
whéré théss ﬁypéSibf"métibnéiha§é;bééﬁﬁmédé;féééﬁtlyfaha
that fs because the City of Columbia iz a party in thiis

case which we would submit under South Carolina Code

1578100, already reguires the use of a special verdict

form when aSMUniﬁipélityﬁis a COfdéféndént;aLéﬁgside,Oﬁhéﬁi
alleged tortfeasor's. That statute calls fbﬁ*ézﬁpéﬁiél
verdict apportisning, proportion monetary liapility of
each DPefendant: Scfthéﬁﬂis‘ﬁhE%baﬁie ppsméée:b%hindféuﬁ
argument. What then we would-be seekiﬁg-isl is
éssentially & verdiet form :&nd tﬁis\isthw-Wéfthiﬂk;itl
looks ‘at this point and time without knowing what the
evidence at trial actually igggqing’ioﬁbe.and»Whidh-@ausgs
of a@tigg‘t@slPiéiﬂﬁiffﬁ%aﬁ‘tﬁiél:are-QQing'tQ“p@rsuévand.
which they are not. But if we are. lodking at it, as we
sit heré today, based selely ﬁgcﬁftﬁé:ﬁﬁétffééeﬁffaméndéd
complaint, we would envisien it as looking something like
a special verdict form listing out each cause of action;
asking WhethEn a§¢h; well, whether any Defendant is'iiabie'

4

for the cause of action. If so, which one. If so, the
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total amount of damages asséssed as to eagh particular

" Glaim: And if so, the total amount of the damages

allocated under each claim to each party. 'If'thefe,is a.

cause of action and évidence .as to the 1ssue Of, er051on

ghat, and again, We don't know where that falls under the

cupEent causes of action but that seeng to have been the

EoPLE Qf;sgme«gf?;heggecentfékbertTdiﬁ?QV@IYE And it
would, certalnly, t least=pantﬁdf'thefd&sCussioﬂ*te'daté,
theéte mlght need to: be a further questlon about 1if that i3
‘prcgressiveudamagep Whéﬁfdidfig'sgart, if 1tﬁhasyaelzegw

when did. it seaseéy and drilling down & little bit more on

the cost to repalr theose: items in more: spec1f1c1ty Your
Honor, I realize that I submitted a memorandum in SUpPOTE
of the motion 1ast Week: I believe we submitted it to ‘the
wrong place. I would Iike to hand YouF Homor up--

THE GOURT: 1 received it, 1t made its way to me.

MR. ELYNN: T certdinly apologize for the error on

that. So, hepefulxy'that¢g&yg§ a little morée of the
‘background too. I am happy te answer ‘any queétibﬁs,ygu

may have and would like the opportunity, if anything new

comes up to respond:

THE, COURT: Sure. OKay, lét me hear=—

MR, DUDLEY® :XcurernQrﬁ;I:amffomgﬁudley] I répresent

North American Pipeline Management. And We afre the

subcontractor. SO we are low man on the totem PQiﬁJ'bQQ@S
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on the grodnd bt yet we &te taking léad on this. But

gorrectly 5o betduse Mr. Flynn's client is our insured,

oufr insurer; we are the insured: And I want to start our

argument off with this; this is not :a consktruction detect

case. But that is, the-impliéationﬂof'that I will wrap up
- here in the end but I want to start off w1th that | Thete

has been NO. .Cross= clalms agalnst Ty élient that the work

that they did was défeetive in and 6fbit3éif% that it wag

ih@QﬁKé@tky qr‘waﬁ,prematgrsig‘ﬁa;l;pg, ﬁh@?@“&;@?

question it has to do with the lecation and. the prowvidence

of whether that work could be thHére oF not whidh iz

actially all bi the City and somebody ¢lse, that is not a&n

issue that 1§ before you, that is going to even be an

isssue at trial- dbout whether or net it was: defectively

 dorie. I think that. 45 vedy &ritical. And just; thers is
& snippet part that, T heed to address that has nothing to
© do wWith the histery of this case, but has everything o do

-with ‘what Your Homer will need ‘to rule on. And did you

receive a copy ‘of what oury the brief we had submitted

‘before Christmas. There was 'a responsée té their's, if i35

relativély thick and I can pép ohe out if you don't Have
it
THE COURT: I do nét have it.

MR, DUDLEY: I have a c¢copy if you want mine. De you
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have a spare copy. Your Henor, if I could, this is the

" memo ‘that. we submitted. We submitted with affidavits. T
it. The eéxhibits &reé pretty criticals Because they are
‘the feservation of rights letters that the insurance

Gomipany submitted to my clients And it is those

‘they say they are now taking this step and the implication

will bring back up, the copy I have is written all over

reseérvation of rights letters that are imporant to why

of this ngwﬁﬁéﬁieySViﬁl@ case to whether or hot tHig 1§
the appropriate rélief that they should be seeking: And.
fiore importantly, the timeliness. S§o there are two real
timelingss issues:. The one Is and it has to do with
intervention, is their motion to intervene timely. And we
submit to you that it was hot. This lawsuity; the:-
underlying lawsuit wasg fiisd in 2015, The initdal, my
¢lient gave them a copy within a month. They had already
rejected, dénied ‘coverage in.Februagy-éf"lﬁ; iAn;éméhdéd!
complaint was issued in January of "16. They did, and
that i§ if there, thé first reservation dfﬁrighﬁérlétter"
was Febriary, excuse 1, was Match of '15 which is an
attachment whieh I just submitted to you. That is a
denial of coverage: Then there was an amended complaint
filed in January of '16 and then they actually pifked up
defense,of-ﬁhe;ease«and théﬁ'théygi3§ued¢afresgfvaﬁidn;qf'

pights lettef that is, tHis is magic langudge, cut and
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pasted to thé poliey. Here is the allegations, lere is
what:ﬁhégﬁoliay'saysy-wé age~gp;ngjto~déféhd»yéuf'ﬁéré‘is

yolr attornéy but no analysis and no fioficeé that they were

- goding to seek an dllocation of damages, fio fotice that

thsy Were going to seek a declaratory Judgment whichy

again, Is eritical, timing part. So this year in Ogtober

 of 2017, for the first. time and on the eve of trial when

this. case was scheduled, FCCI filed this motien to
intervene and at the sale _time filed a third reservation
of Fights letter which is the third exhibit that I handed

Wp to you: In Ehis reservatien of rights letter they go

fhroudh some significant Fnalysis of whether it is Georgia
law or South Garolina law and then for the fimst time they

| fiake some attempt to analyze the real, the application of

‘the ‘policy to the allegations ifr the éamﬁiaint,Whicm‘ﬁhe
Harleysville case from 2017, this most recent Harleysville
c;:a‘sez._,; the: ‘-H’e"rit’;ag;é{ case says, that's, exactly what the
insurer has to do from the outset so the imsured Knows
whag its position is, what, d@*@@aneedfté go get Separate
counsel or do we need, are we good. But the idea is and
there is some language in thé &ase I would Like to quote,
from the Harleysvillé case. It says; you know, without
the knowlédgé of the basis which. the insured might dispute

coverage, the insured has no reason to act £6 protect its
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that may exist. And it also talks about further analysis,

" the iﬁSHﬁéETMﬁ&t_spépify‘iﬁ-det@il.agy and- all bases upon

which, it might contest coverage in the future. The
inpsrtant part; since grounds not identified in the
teservation of rights letter may not. be assérted later by

fhe insurer. That is eritical language, that is; the

‘citation of that Hasleysville ¢ae 1s 803 SE 2d 288, it is

on ‘page 297 of that decision where the Court analyzes

these:reééﬁﬁé@iéﬁ-bf‘Eigﬁtﬁ;ieﬁ;er} 'They-talkaaboutaﬁheéé

et and paste; they don't tell you anything. They just
¢ite your copy of. the policy. And in fact, the two
exhibits that are before you, the first and second

reservation of rights léttér'by FCCI, that is all they

did. There is no attempt to an analysis whaﬁsééﬁef, THe:
third one in October, that is thé ohe where they attempt
to do this and I am goind to say why there is another

. timeliness i&sue rélated to that. So the very first

issu&, the timeliness of this motion te intervene to begin

i

with is that its too late, we are on the eve of trialy

discovery is done, these lawyers &ré reddy to ¢go. And It
is not as if, they want to sdy this Heritage case, this

Harleysville v. Heritagé case 15 what triggered them to do

~this. But they alse cite the Aute Owners v. Newman case

which 'is 2009 case that says, hey, insurance companies, if

you are going to do something don't Wait until after a
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verdiet.. Se 1f anything, they sheould have done something

well beford Oétober. And so I would assume, Mr. Elynn

~ wWould then sa¥y, Wéll,-waitzagminuté. All right, you 3re

right, timeliness, twe days before trial but néw you hawve
had another couple of twé mornths te contend with ﬁnié
motion to intervene. jThé;?ﬁéblem'iS, is they s$till have
not told us and he still has not told Us today what' he
wants. He talks, this is going to be a specfai VErdigt

form and the way he described i+t is, how they would

~.dndlyze each calise of action -and say' how it weuld be
 between each Defendant which we would sS4y, there is.
‘nothing speeial about that, they fave to do that anyway:

 The dssue here is and what ‘they are seeking in this third

reservation of Fights-is they don't want an allocation of
damages. They want an allocation dgaling with coverage

and here is the difference. Allocation of Qamages would

be, if we were the roofer and we effectively built the
| Toof ahd it fduséd property damage inside of ‘the house,
dllocation of damages weuld bé highly probative to say,

‘hey, jury; Howimuch of thé damages were to fix the ¥6of

éhatawaﬁn“trbuiit:yight.aha“hgwgmuch*waﬁ for the resulting
damaqefﬁh§£=rgsulted”fi@é'the roof leaking: 2and we would
say it is real easy without: getting imsurance involved,
the cost: @ffix is net covered, ﬁéSUltingudamagewiﬁ

covéered:. There is ng allocation of damags, they arée not
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seeking that.. Of coiirge, we don't know that becausé they

‘haven"t ‘told Gs anything abguf what they want. They just

want a. specéial verdict form and what they articulate at,

something they may be doing anyway, Still that is mot anm

?allooatioﬁudffaéﬁégéég In th@*ﬁeSEEV§ﬁiQh of rights

letter @nd that is the important part. What they sent us
5 ihAOétﬁbgﬁﬁ-ﬁhaagngiMQis dealeWithHC§Véfagefi§§ue§gﬁgot

an allocation of damages is8Ues bﬁttcgveragg?i§§pesm- And

" what they talked about 18, She. of the cases they talk

@pout/is élGéoﬁqié'caSé‘Whéﬁé they cite thaﬁ;afGéoﬁgia
case, a timber company goes in and cuts dowWh wood and then
they get sued. And this Georgia Sﬁpﬁéméiépgrt} the
Georgla District Court in that case talks about,. Wéll, it

was: an. 1ntentlonal 4c¢t, they meant to go and eut down the

waﬁd, Just bEQQHEQ_ﬁth»diant.géf ﬁhéffﬁﬁﬁﬁﬁﬁﬁiieﬁglﬁ
that, doesn't make it a covered issue: And actually thak's

" an @pcormeot'statéméﬁt;beoauSéfﬁhat case ‘was a. bank, #ot

-@he}propéﬁty GWnery sued the: fimper company for 1nfr1ng1ng

on.tﬁéih~éoliatéfaij That is an apples ahd oranges. But

the tase that they did cite and I adtually have copies:

The ease that Mr. FTlynm cited was the Capital Gity case

and a case that is actually discussed in the Capital City
case, YoueronoE, 18 théfﬂathaway case where the'Gédﬁ§ia
Supreme: Court Has adopted the ‘same pOSlthn that our

Sﬁgﬁéme:gggrt,hQ§@agoptggﬁ ‘It says, while an 1ntentlonal
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1 ‘aet'may n9§ be a covered issue but it is an unintended

2 |- result that we would say that it is and they talk

3 || specifically about defective construction. That if a

4 || .contractor Euilds ggmgtq1§g defectively .and ¥t results in'
5 || property démages;Ehe'unintenQEd»result:paft i's .semething
6 | that wWould be <covered. ‘So%Ge0£gia.and;SOUthfCarolina-are
7 §=mitﬁfh SRS AGEErd 6R the a@piiéétiéﬁ of this. ;Ahdjﬁeﬁé.is
& || where there; there is this specific problem with our case.
9 | The ides of intentionality, aig we intend to build the
10 | road ‘that was directed for us ko build, BSure, that is

11 what we did. -Ehérefis ﬁe'question £haEWWe»inténdedit©

12 || bufld it defectively. iﬁe.isﬁué {5, dia we intend to

.18e build &, we did. uWe«wéﬁé,t@lﬁ,tgfbﬁilﬁ”itz Well, they
14 || Wantnto,apply=thismint¢né£onél&ty'éart;‘éﬁd a language in
15 ;’thé reservation aﬁ.riqﬁt§, they keep goiﬁg'béCK;td that.
16 || Well, iffthey‘iﬁtﬁﬁdéd to do it, thatls not covered: That

17 || is crazy, that is not the statre of the Taw in this State:

18 || And so ‘that is why ‘the application and they call it an

19 || allocation of damages.. ffhgyggneﬁnot seeking ‘that In the
20 | néSéﬁVétionzoi*rights leéter, ﬁhéy:are t&lkimgwabgut

21 || éﬁﬁéié@é;iééﬁééu And tﬁéuﬁ&mélihééé;péﬁﬁ'théfé‘iéy that
22 || is a DJ agtion: 4C5Vérége.i$3ﬁé$x@fé for Your Honof to

23 || resolve, not for a jury to reselve: And so the underlying
24. issﬁes:that-theylpuﬁqu on, notice er»late,-wezweuld

25 || Cohtend. are not allocation. of damageS'iSSUes, They are:
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¢coverage issiies and that's, first of all, too late. .And

-1t is not the appropriate way té do that, to address those

issues. And, agdain, the bettéf part of that is that it is

Tot consistent. What they are secking today is not even

consistent with the reservation of righits letter they sent

us in October: Again, they want to call it an allocation

of damages: That is not what the reservation of rights

Letteﬁv th@y-areiﬁ@lki&g about in th@t instance, QbVﬁ?&gg

;FiESﬁéém ah application of law te what the allegations are
" in the complaint. That is a céverage issue, that i hot
an allocation of damages issue: That is where we contend

that, still they are not even letting us know. And it is

pUtting us ih af unfair advantage. And they ‘talk about,

~well, we just want to be in the ehd based on what the

Plaintiffs have proven, Well, based on the complaint now
they can, just as lawyers do, we prepare jury verdick
forms, we prepare jury charges based o what the.
allegations aré in thé cofiplaint. And thed we Sift
through the ofies that get tossed out on ditectsd verdist.
They can do now and say, hey, here is what ‘we would
,prcposeg<W@ﬁlg,be;this;396;¢al verdiet form: %n@‘we;m§¥
look! at it -and go, yeah, tgaﬁ is fine. But: they haven't
dohe that. We are 3till at a 16s$ to 3ay, t5 1é°k‘atfwhat
.ﬁhey“aree§@ppqsihQ'aﬁdasayi‘Wé would agree that ‘that is

acceptable or net: That is where we are still at: We are
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new, ‘what, two weeks away from trial. They still won't

‘tell us what they want specifically so that we can look at

it and say, this is fine or this is net,

| THE COURTJ'iWaitingwuhtil-brial7 ifﬁth$y=w§;g‘all@w@@
to ihﬁéﬁﬁéﬁé; how dees that prejudice you. 1 mean, T
'ﬁpdéféfaﬁd that you could discusssfhis.now;and-maybe come
ﬁQ'Sﬁﬁéﬁ&Qﬁééméﬁt,‘ﬁaybe:ﬁdt; Biit what is the difference

in doing that now and allowity FCEI.te. intervene and doing

that at the time of trial and allew, of course; the Court

~t0fdé£erﬁihéAéﬁ:make'thg wltimate decision as ko what 4s

apbropriate.

VR, DUBLEY: Because I think if you look &t the

reservation of rights letter in October of '17 and -this
+ &allégation, -say, we just want to do an. allocation of

. damages issue. Tt is two different. tHings. &And so. £6

jump in on us at the end of a trial and sdy, we want this

to be Ehe verdict form and we look at that and say, that's
& coverage iséuev'it.i§’EQO,L@te;§t that poink: Anézso;

you know, i1f they tell us right now, well, this is what we

Feally want. Did they intend to dé thé rdad and therefore.

that's; you know; that's &n ‘thé huisancs and trespass

part, was that the intenticnality, was that @ part of what

they want the jury to enlighten them on how they arrived
at their verdict, arrived at their award. Then we need to

know that now because that is a déclaratoty judgment
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sction; that's not an allocatisi of damages special

“verdiet form. And so that's what I want to know.

THE COURT: But my .questiofi iy there is still, I

- mean it may be useless but thére is still a neutral party,

the Court is still invelved ini that: And se when such

things are propésed at thé time of trial 'the Court may

sayr wellﬁ-ix.SHQuldchave,beeg,g,DJ*ac£ioh and, you knovi,
something §éparate and I am not going to éllbW'tﬁét,

MR. DUDLEY: To me, efficiéncy; especially for the
Géurt~would,be,-they.neéaftc.tétl us what ‘they want néw
giveaaafa:1i3tgand~welsay, this is fine, as opposed to ¥f
we wait. on it, there's iptervehtiéﬁ, Maybe my client
riegeds: to have, an. addltlon TO thelr insurance. a551gned
attorney, then T have to it through = trlal just ko) that
L;ganfbé:pfepatéd*t@,agayess thi's thing.at the end when

they can do it mow, There is no réascn they can'k do it

now. They can say, based on the complaint this is what W&

propose and ‘then at the eénd, if the Plaintiff gets tossed

\

. on some cases, well thén, instsad of ten causes of actions

now' there i35 6ﬁl¥'eight4 And. so that we ¢an deal with as

opposéd to at the end of a trial and then have my client,
if you allow them to interven® and we wait to the end then
I think there is a possibility my client is going to want

e to st in for ah éntire trial for what may have been no
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reason whatsoever. They can do it now just as easily as

‘they ean do it then. And now we can catch the issues of;

is it a coverage issue or is it truly Just an allocation
of damages issue. And then 'we are done, we are geod: My

client, they go and try their gase as opposed to waiting

- to the end and then putting everyone just, they can do it

new. The timelinéss issue i3 a part of a motien to

intervene. So; first of all, I think it is to® late. And

t think the reservation of rights letter is very clear

that what ‘they;, that ‘they .are prying to undoe; something

théy sliculd have doné ofiginally. And that HArlejsville

case 15 very clear abgut that reservation of FTights

letter, T think waiting to the end, the eve of trial,

......

Again, that. is where our biggest issue is, 1is that

allocation of damages is not what they are séeking in this
reservation of rights Tetter. It is really, really what
. they want is coverage issues: And I will be happy ‘to

answer any other questions Your Henor has,

THE COURT: Okay.

MR. ‘TODDE I aﬁnMéﬁtwaOddﬁ*I:@épﬁéSéﬁt,Léyﬁé
Inliner: I really don't have anything to add except maybe
give you @ little more context. Layne I@linéxﬂhaS“this
teehnologxé' So‘whgnwpipe§,'wh@niundefqround»piPES'ha§e'to

be replaced, instead of having to dig them up\and~put in
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“pipes. It is much more efficient, it is much more cost

basically the whdlé project has béén put on. hold by this:

lawsuit. BAhd So my Clisnt contractéd with North Américat

" £6 have t6 take it under advisement. I will let y'all
kiigw something. Are there other motions that need to be
- heard this iorning.

SO we €can: move,

understanding thée t#ial is coming.

25

new piPeSv'they have a technology, you go im and line the

cfféctivie. So6 the Gity of Columbia contracted with my.

éliéhﬁﬁ Layne Inlinen,ffOf-this'lining‘of the pipes. And

Pipeline toy %hey'aré.involved g5 18 nunker of CONtEACHELS
involved. Buﬁiﬁéﬁth American wésﬁinVOlveg.ig.puttiﬁgvthe
rbad ih and gaining aceess so that my élien@f@QUIQ liQe
the giﬁés; My lieiit actiially wWould bé the gersral
contractor. So with that contexty I wsE invelved in the
case early on, to the Defense to North American Pipeline,
said.

THE COURT: I undérdtand. Afything else?

MR. DUDLEY: Ko, Your Honor:

THE GOURT: Set for trial January 16th. I am going

MR. DUDLEY: If they ate they are not related to us,
THE COURT: I will let 'you know something very seoon,

MS: LISOWSKI: Your Hondy, I think theré aré €wé
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1 Sﬁmméfy jué@meﬁtfmébiéns that neéd to be heard today. One-
2 “is fiié@.bf'ﬁhé City.of9Cdlumbiém ‘Thé notice of motion
3 || and motion for summary judgment. Thay City filed this

4 motion for summary judgment back in Octeber when we were
5 || scheduled for trial at the end of October. At that time
6 || the motion was, was going to be heard on the eve of trialy
. 1 k%he.day-of'trial;an@’ghgn ghe trial got pushed off}ﬁgw to
8 :_}Jaﬁﬁéﬁy.- So I.never”had‘anuopportuniﬁy'ta.filgla

9 'mgmcraﬁaum; I did so this miothing Which wWas my earliést
10 tgppqétuni&y; I have an extra quanergy=wouid;yéufliké-a
1l ':éopyé

12 -~ THE COURT: Yes, please:

13 , MS. LLSOWSKI: "And I prowvided a eopy of the.
14 | memorandum to all parties of record this fofnidg. THis
15|l case is somewhat complex so I will try to give you &

17 Some context and understanding. You haven't had a hand in

i
o

this case yat: 56 I will try t6 give you a 1itls bit

20 m@EiOﬁ‘i@r5§umm§ry‘j@dgmegt is really based; both sort of
21 || general pringiples aﬁ-é;m§@t9¥>9faléw; Sqmerf“ﬁh@sé
22 ¢ausés of aétibnslshéuld'bepbumped~and~Ehe&@ity7beinq_im‘
23 || the ufiigue positier: as oné of the 'Défendant's, we are the
24 || only Gowérnmehtal entity. -So, of course; wé have Tort

25 || €laims Act immunity that we would like to argue at this
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point. In May of 2014 the Federal Céurt heré in Columbia

| éntéred a consefit. decrée [inté cou¥t between the EPA .and

the City of Columbia. mhe'CityMOf>C®iﬁmbia‘hé§
sxperienced saﬁiﬁary‘sewéf overflows that caught the
attention of the EPA who came in and after initiating an
action against the Gity crafted with the City a consent
decree fhat required that the"C¢ty,ibeginning~immediately
and_aetually.beﬁore.bhe eﬁtry‘of’fﬁé:ﬁbﬁSéﬁf decreg, to
Bring into compldaiice £h& thoussnds and tﬁbu$§nds,df miles
of sewer ling that the City has in the middle of this
regions We reach further than just EEGIC%tYEQﬁv@Qlumbiaf
we have sewer sexvice throughout the Midlands. The goal
being to eliminate these sanitafy séwer overflows. In
fu¥therance of the €onsent dectes the City actually began |
it before thb;éntry qi‘thé decree and developed .and pegan
implementing a comprehensive plan of:evaluatin%»all’of
these sewer: lines,. inépecﬁing:all of these ééWéf‘liﬁéSy
coming up With a plan for remediation; if necessary, or a
placenment, 1if necessary; of these sewer lines: As you can
image"ﬁhaﬁ;i§f@;ﬁa§k;mu@h:tgaalgnge for' the City of
Columbia: So we set out for bid to variouS«coﬁtra@tO@s}
the opportunity ‘to do the work for the City;df Columbia.
And that»;srﬁéw§we§t@n and Safipson, Layne Inlirer cafié to
parther with the city in this project: And Layne Inliner

then hired North American Pipeline management to assist
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with the project as well. This proj&gt included

' everything from going in smoke testifg 1lines, going to

smoke sewer lines to see if any seepsd up through the
ground where you know there was infiltration, visual
iﬁspécti@ns with ¢lose circuft cameras run through the
sewer lines, manhole rehabilitation, anything yeu can
thiftk of to répatf these sewer liASS. ‘We have got to 5tép
these sanitary, the overflows, they are a health hazard,
they are & gangéﬁﬁéna the EPA says wé got to. Now the
Eé@eial Court sgyé'ﬁejggﬁ-tda 'szwgzbéggﬁrthiszprogesa.
ﬁ@@%&y;befgr@'mgyiﬁﬁiﬁ byt that would be the record date
of ‘the consent decree:. ,InﬁEebruéryj@ﬁ§2015,~a§;paﬁt‘o£
fhig;bigféémﬁféhéhsiveuc@ﬁéent decrée remédiation progiam,

the City began working what the City calls West Columbia

- ‘basin. 4And that inegludes this Castle Road area that the

Plaintiffs have property in. Now these sewer lines were
ingtdlled .in Casdtlé Réad in thefl&&O'S{ the early 1980's.
And the @rea has ndt been maintained; it is very rough; it

is sloped; it i8 on a slope. These property owners own

property sort of on the banks of the Broad River that
"slopes down te ﬁné'B;@q@ﬂgﬁver»and~ﬁhese;sewer lines are:
WithHin the atea betweeén rhé Broad River and these homes.
CWhér the sewér lines wéré installed in the 19807s, these

property owners did not own these properties, they were

owned by other people: The City installed the sewer lines
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and essentially never had to go back and do ahything to

‘the sewer lines since. They have maintained their

integrity; there were never any problems so there was.
never any reason for the ity or any contractors up for
the City to go back out there and tend to these sewer

lines: The: City, &t thé time that we installed the sewer

‘lines in the 1980%$ obtdined tehmporary construction and

permanent easements. This is undisputed, thete are wvalid
permanent easements runming across all of the Plaintiffs
properties. The Plaintiffs bought their properties

decades after theée éasements were obtained, the sewer lines

 were Installed. So mahy decades latéer and they all

congede that they kriéw about thé casements whén they
purchased the property. So they were -aware of the fact

that they had a large sewer lines rzunning through the

backs of their properties. B&nd, again, this sewer lime is

. approximately 50 feet awdy ‘from the B¥oad Ri¥e#. In

blaces perhaps closer, perhaps further away, depefiding o

- ‘the ceastlihe, but in very close proximity te the Broad

River which fiakes the City sensitivity to sewer overflows
even greater: It would be & very bad thing for thére’t@

be a problem with those sewer lines. When the City and

‘the subcontractors went out and did testing and inspection

of the sewer lines it was determined that rather thah

having &6 dig up all. of these sewer lines which, of
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Gity had ‘to be able to access theose manholes. The Gity

coursé, 48 a huge project, it is expéensive, it i§ véry

- disfuptive and it disturbs a lot more ground. The City

determined that they could do this by slip lining. These
sewer lines have been around since the 1980's, they need

some remediations ‘They need to be remediated before they

- peed to be replaced. And in hopes that we could do that,

rather than;haveat® dig-ﬁhem:up,to replace them wholesale,

-Weﬂhiféd Eéyﬁé;Iﬁliheﬁ.to=cOmé if and d6 & §Iipulihiﬁg‘

PEoEct. Now in order to slip line & sewer line, and this
 is just by W§y7bf background for you so you é@n
i‘goasgﬁtﬁgiizg-é little better, you have to be able to have

:aC@eSS’t@;ﬁwo:ende@fﬁthe'line?beingvthe, the sewer pipe

| peing linsd. Ohe fanhole hére, oné manhslé hére and you

run what has been described as & sock from one manhole to

another and then a purging dryer is plaged in the sewer
Aline that essentially expands andchreswthatésockwtoLbé
inside of thée Sewer pipe thHereby .incteasing its integrity,

- vepairing and fixing any areas of dégradation that have;

that ‘are mneeding to be replaced. In order ro do that the

o

had net been nor had its gog@ragtoms;beencout there. sinece .

the 1980's. So it is become extréemely overgrown and the

area was Tiot aceéssible by car or vehidle which would be

required to go sut and perform the slip lining operations:

In February of 2015 the Defendants began clearing the,
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© vegetation, flattening out the terrain so that the proper

- Defehdants ould évern complete cledriny theé edsemerits the

plaintiffs started complaifiing that they didn't want the

| Brd 56 the City ceased work and the Plaintiffs filed thei¥

. amendment., And in their Complaint the Plaintiffs, seven

‘taking, oné for negligence, one for neéegligence per se.

most peeople haven't seen before, I am not sure that it has

beéen litigated. I have, there is no ease law that I have

31

easements so that they could, and that meant removing

equipment could be brought -in to access the. manhole, £o

aétUérly commenée. the project. However, before the

work to pe done; these historic structures that were,
allegedly out there had been damaged and demanded that all

work cease and that we needed to discuss this with them;

first cofiplaint iH September of 2015. They stbsequently

filed two other complaints and aménded the second

individUaI&plhaVe sued-eﬁght.ﬁefendantsbfallmcorporate and
one indepsndent Individual who has besn disnisssd now,
asgerﬁiﬁggmiﬁe;sgpaﬁate causes of action: ‘They-asséfﬁed,
trespass, two causes of action for gross negligence; one

cause of action for nuisance, two causes of action for
AHd. then heré i's the twist that you might not have seen

before. One under a Scuth Careolina statute for the

destruction of archeological structures: It is onme that

found afd .I Haven't found any éViaéﬁce of it being
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- Litigated in the civil centext. It is. ;a erimindl statute

- for the intentional destriicticn of archeslogical resources

or sstructures. But it does have a private cause 6f

dctien, a eivil cause of action for landewiiers. As yoiu

have heard this morning, this case has been set for trial

at least thrée times and: we are now set for trigl, first

i@r.;riglucn Jénﬁafy 16tH. soné of the undisputed facts

~are that six of the seven Plaintiffs &¥é real property

......... - Caskle Road, ‘that 1s important in .a moment. The
Plaintiffs, Modesta and David Brinkman owh the propetty

and Yesids at 154 Castle Road. Plaintiff, Jame's; Coleman;

owns the property 4nd resides at 150 Castle Road:

Plaintiffs, Carl and K&irén Foster own. thé preperty and
reside. at 142 Castle Road. Pl@iﬁ;ifii‘R@beﬁtfgéliiﬁéﬁ

oWhs the real property located at 156 Gastle Road but the

»pﬁgp@fﬁy‘iS“uﬁdéVéiQ@éd and. 4t is undisputed that he and

his wife, Ms: Collins; do not reside &t 156 Castle Road:
It is also undisputed that Pamela Collins, whé is a hamed
Plaihtiff in this case does not. own the property, she has

nc Tectord ifitérest in 156 ‘Castle Road, It is also

‘undisputed that thé City is the operator and the owner of
‘the sewer lines of the séwsr §ystenm, thdt we have valid
easements crossing 4dll of the Plaintiffs propérties, they

~ weére duly reported that all of the Plaintiffs had notice

of thése easements. And all of the easements have;, if not

. 32
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© that the City had the right to construct, operate and

maintain together with the right of ingress aﬁﬁ;ﬁgféSS.ét
maintaining 4 sewer main éﬁd?with;the,xight to. ‘remove:
and sgﬂﬁiig@tigg:ﬁrea'pﬁovidéaﬁthafztﬁeApfdpeﬁﬁy-Will be
céndition upon,@@mgi@&;gnwa thei¢gns§ructign.ana;damagéd

sHrubleries and trees will be replaced with ‘the same

variety of nursery stéck frém a practical size. That is

not. cofipléte this project, in fact the City didn't even

this lawstit. = It is also undisputed that the Gity, in a

which means we haven't been out théere £ér the. last time

the Background. a1d some of the undisputed facts that are

abselutely identical, very, very similar language saying

&ll times for ‘the purposes of constructing, operating and
shrubbery, trees and other growth from thé right-of-way

restored as nearly as practicable to its original

very standard, industry standard easems&nt lahguage. If
not: identical in most of the City's easements; its really,

really, close. It is also undisputed that the €ity did

begin their project. The City didn't even £inidh clearing
the easement because the Plaintiffs preverted the City

from doing so, estopping the project and then instituting

future date, 1s goihg té have to complete this project
now, They are going to have t® go back out there, wé ave
going to have to perform this work because we ars under &

Tederal consent .decree requiring us to dg‘théﬁ; That is°
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relevant to the City's suymmary Jjudgment motien. And, of

- course; T am happy to answer any questions: you might have

at any point and timé. The first aryufent Ehit thé City

would make is that Pamela €ollifis Tieeds to be dismissed as

a Plaintiff in this action= She has no property interest

in the property at issue here. This is a property damages

‘case. Both under the Destruction of Archeological

SEructures Aén'and-under:anyﬂtheoryfoﬂurecévery~f®raany~o£f
these property damagé, nuisance t¥éspass, any of these

causes of action; she 1s not a retord preperty swner which

her husband has testified to. She has not been deposed
~.and nobody has contested this. She needs to be dismissed

..as a Plaintiff, we need to clean this up.

THE COURT® OKay. I hate t8 take your argiment, here

might be 4 good stopping point for me to hear from

- Plaintiffi's counsel as to ‘the dismissal of Pamela Collins.

MR.. .CHAMBERS: Your Honor, Pamela Cbllins_isl this iis

a bit of a surprise 6 mé bBeFaufe the meMOFandinm Was

harded to fe 6f the wdy in the door and it was not evidert
that we were going to plow this ground, from the motion
submitted to the Gourk. However, in response to that,

Pamela Collins is’mgﬁﬁggq‘@Q‘ggbert‘Cbilins. She has been.

mdrriéd to Rebert €ollins dutinq»thé timeframe in which

‘this propérty was owhéd. There is & marital interést in

that property, régardléess of whéther she is on 'theé, you
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know, on the deéd or not. And she;was:named.as a

 plathtiff.

THE COURT: ©OKkay. Good ericugh.

MS. LISOWSKI: Of c¢ourse, the City would argié that
Ehat is insufficient. to establish ;hatwshe is & record
property-@Wnervégd has & Tight to sue for property

damages. And, -again, I encourage ‘you to logk at the

language. of this Deétrugtign:gf Archeological Strucktures.

Act, which is cited in the memorandum, cited in our, cited,

in the complaint; every pleading in this case and read the
Ianguag@'ﬁbr.y@grse@i: But I would certalnly argue that

She'hasvno‘standing“und@r either eirecumstance to be a

‘Plaintiff in this case.

Second, the €ollins’ and the Foster's also claim

damage tp:@rgheglggicai-dr*histqgic.s%nﬁctﬁrea on their

‘property. But it is alse undlsputed in. their deposition

testimony,. that there: are no:archeologicalior'histori@al

structures on thely pirdpérty. BAnd I understand What was

done in the beginning, I want to clean this up for trial

purposes coming up in two weeks: It was all the

Plaintiffs thrown in together, throw all of the causes of
actien against all_ofmthefbefendants. And altheugh that
:mag work in the beginning of thée case, it do&sn't work
fqgwitwe:ﬁééd,té aiéén this up. There &re mo historical or

alleged historical or archeological structures on the
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- L | ©ellins' properties; property of the Fodtér's property and

-2,:‘§hggeioreﬁﬁhgse causes of action againgt &11 of the

3 Defendants ahoulg_be gismisséd;“fhgy don't. havée a dause
4 || of actisn.

5 THE COURT: Okay. Let me hear from Mr. Chambers:,

6 | MR. CHAMBERS: Again, this is, again this is another
7 {«aﬁbuﬁh-ﬁhétfwas;ﬁdt at.all listed 4n the filed motion..

8 || There are three pieces 6f evidence that 4xé key here. -One:
9 || 45 thewdeposiii@nkQf'iqgaﬁhgn'ﬁeédéxi Johathan L&adeér
10 i@stédﬁtﬁeﬁchiihsf pﬁ@peﬁpyfag containing a roadbed that
11 || 1ed to the historical bridges over the siver. The second
12 || is the deposition of Robe#t Collins who: also said that he:

13 || was made aware of the roadbed by his Héighbs¥ who is David

14 || BEinkman. David Brinkman is an gmateur archeslogist that

15 | got interestéd .in this from thefgis@@;y‘gf-the river and

16 $O@§ﬁfﬁg’tﬁeﬁféﬁry eﬁoésings‘and themdiﬁﬁeyghﬁjbriggg

17 || sbutments along the river. And it S@éﬁﬁédb actually, with
18 theyéonfusion Qﬁ‘WhatxthESE structures were. i his

19 || baskyard. mhewroadbeQ_W§g3ggty§lly:mg 77777
20 | Brlnkmaﬁ and it went up the hill, ‘across his property and

21 | ‘through the Collins' préperty. | |

22 | THE GOURT: Okay, you mentioned thiee pieces of

23 || evidence: That is a Leader deposition ahd Rebg&rt Collins.
24 || -~ MR. CHAMBERS: The third one was David Brinkman's

) 25 || mapping of the roadbed. And he had documentation that was
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actually found, I believe, by the City of Columbia. He

"~ had iﬁmoniinev they found it early on in the case. We got

it the ﬁirst-timé,of’discovery'fﬁom them as well as from

David Brinkman. . And he mentiénéd it in his, hé was asked

abslt L& .ih his depesitish.

THE COURT: Yes, g ta..

MS. LISOWSKT: The testimony ﬁhr@ugh@gﬁ»h@érbgeﬁ the:
discussion of historic structures in th@.ﬁbrm-@fﬁb@sEQ?ic
bni@gewabutmﬁﬁt§ﬁ You heard Mr. Kendall référence that
prioéor. The. historic toadbed i& something that is, a few
allégatisn, some new Historic structures T don't believe
that.Mr::éhaﬁbers.indicétea that the Eosters have it on
their property. $o to the extent that you have some:

concern abeut that, it .is not on the Eosters pfé@éfty'émﬂ

there &ré noé historié structurss. That cduse of action

fneeds to be dismisséd. I wodld disagree that the roadbed

1s some form. of histori¢ structure, nething has been

verified or certified by any offieial to say that theré 1is

a historic structure .in the form of & readbed. And, in
fact, Someéthing that is alse uidisputed in this case is
that Mr. Brinkman has preserted in the past these historic
bridge abutments, that's how we refer to them, on two
properties; his .and Mr. Coleman's, to the State Historie

Preservatieon Office, requesting that they and the National

_ Historic Register certify thém as National Historic
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- received and Mr. Brinkman admitted that it his deposition,

it is & simply established fact in this case that théy

.ih;Ehevcomplaigps that thenetWéﬁe;hiétdﬁiéﬁstbu@turgg
Other than theseﬂhﬁgto:itgbpidgg abutments.. And if they

| .are Not on thHe property they don't have 4 cause of &etich

b8 disfiissed.

© to the F6ster's at this point. That is a very small

vigtorys

Landiarks and they were denied. The léttef that they:

were denied recoghition of a historic or archeclogical
structure by SHPO. S&, again, I would say there are no

histopic and there truly wéren't ahy allegations in the,

for It so we wWould ask that the Collins™ ggdfthgth§tgrfs
causes of action; Sﬁﬁuéﬁﬁiés of a%cﬁéélagical‘stxugggggg

Mr. Ghaibers about the

THE COURT: Let me hear from’
Foster!s. -

MR. CHAMBERS: The FoSter's do not have an
archeologieal structure on their propertys.

THE €OURT: ALl right. So the motion is granted as

MS. LTSOMSKI: Cﬁiﬁsawayh;a'littLe’bit at a timen,

THE .€QURT; Anﬁqbefore7ybu continue, lét's take a
five finute break. |
!Whéﬁéﬁ@onf_a*Shoﬁtgbreak wa3*t§k§n,)

THE COURT: All right.

MS: LISOWSKI: I Will try to continue, The City alse
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ask that the Court dismiss the action for Plaintiffs

- failure to stateé a cailise of action for several différent

things. The first beifig, interestingly, the Plaintiffs

-dbﬁﬂt.alleq@1gau§e of actien £or negligenqg>qgainst5the

City. The only negligehce actisn that they claim was:

against Weston and Sampson as the engineers.. Against the

City they claift gz6ss negligence which would ¥eguire, of

- course;, that they &laim that they prove all of the

evidence, excuse meé, pfove all of the elements of

negligence, duty of care breach by négligence, actual

proximate ¢ause and' entry of damages plus gross negligence

is & failufe to eéxércise ewven slight cars, that is a

pretty high standafd. Im this case the Plaintiffs have

fleither plead nor argued nor pféyea how. ‘the €ity hgs;béén
grossly negligent other than to say this, for ﬁéiiyrgvtp
ébﬁﬁihi'"fﬁéfﬁﬁépem’permitsi": They have néver specified
what permits thé City has fail@@ to obtain: They have
riever cited thE:Sﬁatﬁtéfy'aUth@mity for tbg,parmitﬁ*thé

City Had to .obtain: And, in faet, and I can - supplement my

- care expert, Alan Abbata: Their one expert who would be

able to féﬁﬁify, What $tatgt¢ the @i;y»viqlaﬁédmby

in pérmits and what permits the City and

the other Defendants iR fact failed to obtain ‘thereby

breachifig a duty to the Plaintiffs. That expert, who was
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& Speeidl, engineer; te&stified. that hé is not a permlttlng

- aXpert and he.eouldn“t testify tb-it. They have not evern
put the City and the other Defefidants: oh. fiotice as te what
p@rm;ts they were legally required to obtain and failed to
obtain.. Ii.seemé'théﬁ they :are trying tqzallegegthat
Aﬁh@ﬁe'iﬁfjust,SQmé general publie d@ty‘thatrﬁhe»éity,gwea

| to the: Plaintiffs: The publi€ duty'fﬁle élearly-

establishes that statutes that. create 0¥ define the dutles

&f publlc @fflce dol not create a duty ofﬁcereztowards.

individual membets 6f the gemeral publics fn;gfdeﬁﬁfbg

hem ‘to establish, in ‘this case, was essentially

" megligence per . se fbrwféiLdfe £o obtain the proper

. perfidits, -they &ogi@ hgve to prove that théfé is a duky of
ware rising from the statute at i$$q3»f@iiﬁﬁédsby’évideﬁcé

that the Defendant violated the statute., They have nét

cited any statutes, they can't prové that the ity has

vielated the statute as they can't even téll us what ‘the

statuté 4is. 8o on that basis alone thers areé ¢alisés of

-action for gross negligence should be dismissed and for

‘negligence petr $& £6% that. There is no evidence of

damages: At this point, two weéks from trial and all of

their experts have been deposed, notie of theém have formed

a final expert opinion. We have,nogeyidéhée.Qf’damage53

Onié of tHé Plaintiff's expert expressly disclaimed that he’

was acting 4§ an expert when he was deposed. AAsther
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éxpert first refused to tesﬁify;and thén testified but has

- Thadé hé formal, f£inal expert opinion. Andther expert, Dr,.

Leader that Mr. Chambers has referenced to alse has not

© formulated; -&s of today, a final opinion in this matrter.

They have mothing t6é pit the Defendants on notice of what
it is that Ehgy;allegéﬁLY:ViéiéEEdw what the statutes are
that suppert these permits or the alileged violations, And
they have ah@ther.szext'that’waS Su§pQSé t6 testify, he
has'twiéé failéd to appear for deposition afid Gltimately
withdrew frof the cééé; So at this point and time we
would ask the QbﬁftﬁtO:juSt_dismiSS‘those causes of action
outright. They also allééef—
| ‘THE COURT: 'Let me hear from Mr. Chambers.
xﬁSﬁAEISQWSKI: Sure, certainly.

THE :COURT: AS té gréss negligence .and neglﬁg@ggé*?éﬁ

3¢ as to the Eity.

MR. CHAMBERS: Regégdiﬁg.gr@SS‘négiiqeﬁCéa One, yes,

we had some expert issues, we had two of them dropped. out.

One of them becaise of an alleged conflict with anotier
case, that: occurred last sumimér. The second one was an
appralser and that appraiser got a dépoésition, he verbally

agreed to work with us. I said sefething absut it before

we had the contract 'signed. He got a dépositisdn notice

and immediately said, but I have not been retaimed yet. A

period of time weént by, we got the gogﬁpch sigged with
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him. Adain, said, okay, he has 1ot beeh retsined. He got

‘& déposition notice and he said, I C&A't Work with you.

That is5 not our cheice.
THE COURT: Right and'l am not sure where you are
going. You knew, wﬁth all due respect, I don't need to

know the ;lestlcal 1ssues as. to why an expert backed out

..but L need. to know. what the ev1dence is§ in thls case:

MR. CHAMBERS: I'gm£ggingvﬁg;t§1i you. what. the

evidence is @nd I am going to tell you, you kiow, they are
complaining 48 if this is our fault, this situation is our
Fault, 4t is not. Tt is not, it 4is the last place that an

~attorney wants fo be. Howewver, 4§ :FaY &s, the evidence

related to a duty of care, there are two things that T
think she cited here. One is, #s there a duty of care for

gross negligence. Is theré some relationship that

provides a duty, And, yes, there i§. And that duty comes

f¥om & document called an egasement: And the case law

.E@sﬁgaiiyasﬁyéfthat‘you&ean have a duty éf“éaré.éﬁiée?im,
' several wadys. One i8 from statute; two is from property

rightsy three is fiém contracty and here we ‘have that

privity due to thie casements. And the City of Columbia

has a 15 foot: wide easement wecross thess peoplé's property

for the purpose of maintaining a sewer line. What it is
not for; it is hot for building a road: It is not, for, it

is not for building & 50 :foot wide disturbance, it is 15
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fest: It doesn't say that you can come in and Charige the

- slope of the land. And so as far as damages go, I have

some photographs and I am -going to, John, do we have six
copies of this. Sometimes a picture is worth @ ‘thousand
words because when you sse this thé difages become very

apparent. :You'héyé”Pnglefthétihavésrivérfféﬁt pﬁopéﬁty,

they can't get down to the river. Your Hondr, if T nmay

'vagpt@ach@

THE COURT% Yés, sir.
MR. GHAMBERS: Created a cliff in their backyards.
Tt is very difficult to traverse; thess ave #idt young

people. They have riverfront property and ciit them off

from @ section 6f their properties: It removed & 16t 6f

trees, 1t was established by the State Archeologists

testimony that it did, in fact, removée archeological,

- structutes. Now, T know that they 1ike to contend that

these are nof archeological structures because they aré

can enlighten the Court a little bit about that. One
State Archeologist said that that mainly référs to things

like houses or buildings that has some fofm of stFicture.

Some of the oldest archeological sites in the Country are

located not far from here on the coast, along the coast,
between Beaufort &fid thé middle of Georgia. And what

these are, these are rémnants of walls around villages
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made of oyster shells or what th&y call shell remnants.

_And T thinﬁ?they]have-idEﬁtifiéd 32 of them. Of the ones -

that &teé identified only a small nuiber wére eligible for

‘the National Register of Historic places betausé they

shoued a peffect geometric pattern that gave some sort of

architectlite. - And §évwhatmthe:Stage‘A;ghtepgiSt

testified to was that that was rselated teo architecture and
4% has ‘to show gome f@fﬁ»ﬁf,aﬁéhitéCture At the time

they had .a ‘bridge abutment which was roéks put into the

side of a hill to stabilize the hill and thay did ot
believe that'thaﬁxhad.areh@te@turem’ And, they bélleved

that more work needed o bé& dene to determlne, at the tlme

- that the letter Was, wrltten, determlne exactly what 1t

Wasg And s0: that. was the reason for the denlal Whatgthe

State Archeologist said though was That dossn't meai, that
‘4t is not a historic place, that doesn't mean that it is

' mot an important cultural resoédrce, it does not mean that

its 16t an extremely old structure. It just méans -that

. 1ts ndt af architectural structure. Just like most. of

their shell. #ings which ape ‘the sites of the Native.

American villages £rom 10 to 25,000 years ago, they don't

have the definitive Structyiée to make the National

Register of historit pléaces. So, Whdt deéés indicate

whether something is considered @ likely cultural resource

is whether ®% not it is going in a data base maintafied by
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the South Garolina Department of Archives and Histdﬁy.‘ It

-ds called SHPO, i the natie of the data base. Where they

are getting this, it ié not éh'thézNatiQnal Register; is

by looking up these sites on & datd basé of historical or

calturally significant placés in South Cardliha. And so

what was stated by the archeologist was is that whéd you

do comstruction, & lot of times there are permits needed,

those permits lead to a cultgragggesggrcé'study, By not

obtaining the necessary pérmits and there is no ‘dispute

Whatsoevep'ghaﬁ‘ﬁhey‘dfdiﬁbt dbtﬁiﬁpthé'ﬁeQuiﬁedipeymi@sq

|| They were cited by the Harvey Corp of Enginéers and they

are currently under investigabion for 404 Wetlands. In

depositions; their own employees admitted that the 4,000

linear feet road plan timeés 15 feet wide, which was their
- original plan, exceeds onme acré: And ‘that msans that it
does need, In Square footage,. and that does mean that it

needs 4 DHEC land diSturbance permit which alsc requires a

’ - Py a B . . 4
EulﬁunalggeﬁQQECﬁﬁiSiﬂﬁ?l Anothekr .issue with those

permits is thgtm andﬁii’i:may approach, ah affidavit from

Mr. Abbata.
THE! COURT: Yes, sir.
MR. CHAMBERS? Those perm;ts define a standard of

care. And what is meant by that is that you have to

Submit a plan. If you have, you have to stick to that

- plan and part of that plan is going to bé governed by, do

Page 290 of 583




11

12
13 -
14
15
16

17

19
20
21
22
23
24

25

46

you have the permission, aré you within your easement

‘becauge they are not géing to dpprove a pl@ﬂ to dig up & -

40 foot wide section in someone's bpackyard when you ondy

have a 15 foot wide easement. And then their best

manpagement practlces that are requlred for permits,. f&r

compliance with permlts whlle ‘the constEEUEtion 18 g01ng on,

iﬁhat:hélpﬁiﬁﬁgrg'th@§~th@gproject;stlﬁks_to Ehe plan.

s, BISOWSKI: Your Honor?

THE GOURT: ‘Yes.
- MSL.. LISOWSKI I‘apéi@gize?fOE:intemfﬁptingcﬁut Rulée

56 requlres twe days notice: on the. aff1dav1t this 5 the

first we have seen it. Regardléss, I think we axe 2

iittle bit off the topic 6f the argument and I am happy £6

bring it back aroufd if you would like for me to. But 1l

did want t6 get that in before I missed the opportunitys

THE GOURT: What say you about that, Mr. Chambers,

‘thg'Rglq‘q¢gsu§gquireaEWé~déySEf§r,ajjiggyits regardifg &

. motion for summary judgmént.

MR. CHAMBERS: Again, she alleges that, she alleged

verbally thEt ME. Abbata said in his d@pééftién'ﬁésffmony

thdt he dldn "t he couldn 't testify about permlts, he was
talh;nq about a specific, thé thing abgutxpermlt§, he then
went into listing the permitﬁ'thaﬁ were needed. and

discussinq,é little about two; we deposed Mr. Parnell;, Ken

Parnell Last'wgék; He also said that; said¢§brﬁits were
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required, 'the best management practices and required this

plan and, that the plan would keep it within an easement,

41 his testimony. 8o ‘those. things arg all pieces of

evidence that we, you know, I‘héVé=ﬁﬁ:aépQSiﬁiQn

testimony. They allege patt of what he said, I am

alleging the othér part of it. The evidence is there, weé

have: & displte as ‘to; as to material Fact over whethekr oOr

Het théﬁQ‘PQ?mits wguld h@vg prevented the hHarm. Wé

strcngyyjﬁegggve;thatethey would ‘&hd frbm"éxpexien@e

. working in this fisld under envirommental law, in. fact

know that those requirements arve specifically there: to

‘prevent harm such as a resource study, specifically they
 are cultural resoeurces. Again, let's éé?;ilfﬁﬁYE.CQVQQEd

. duty that the €ity has. I havé covered the fact that

thefe aré damages. 1 .have covered the ldnk between

failure to do these particular, to get thesé particular
permlts Fallure to s tay in- the sageénent and ﬁhe damages :
to the property owners. |

THE COURT: And how doés that get you to gross

negligenece?

MR. CHAMBERS: That gets me to gross négligence

because when we deposed Gene Pierce, the méssage was

pretty clear., Gene Pierce was a, he was an engineer for

Weston and. Sampson ahd he said that we knew we were

exceeding thé éasément ard we did it anyway. The same
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what Mr. Sheti who was the City's énginéetr and he said

‘that, yes, we Khew that the easemént was 15 feet and it. i8

very unfdrtunate that we exceedéd It. However; he

testifiéd that it was quite nafﬁal’fdf’tﬁg.Qity‘t@'éidééd

thesé edsemefts: And when we 166k at the history, Lhey-
aﬁémgﬁing‘td’tgll_ygg-about;aﬁ'EPAACQns@nt4deéréé'that

fequires them to fix this pipe: Well, the reasen there is

4 consent decreé i pécause they were under threat of
‘&§@i©n5ﬁﬁ5ﬁ’ﬁhé(ﬂ?ﬁ;ﬁQrTHQg¥compliéﬁ§§; Two, they didn't

 get & 404 permiti. BAgain, bad act on this. The same with

£riig, we have the non-cormplignt, we have the

-n@pegpmpiianeeﬁﬁéﬁe@g-S@ithere fs Just thiSthsiQ;y;gfiit,

and there is d knowingness and &t is not meant malieciously
put it 48 willful .and wanton.

THE GOURT: ihere i§ the evidence of it, do you have
égﬁias‘qf*ﬁheée deposition transcripts. Do you have, yow
are telling & that there is, but I need evidence:

:MR-‘CHAMBERSQ zékay3~ I cah Supply thgzdﬁpoéitidﬁ
transéript; Your Honer,

THE COURT: Okay. ,Letﬁmé:hgar'fﬁbmesa LiS@W$kiﬁ

M&, LTSOWSKI: Mg. Chambers does bring up @a good

point that I waiif to call to the Court's attention, And

that is that to tﬁe-éxtent'that.the,biiytqwes the
Plaintiffs a duty, that it might lLie in the language of

the casefent itsel®, which is &ll @D@isputed.énd.lét,me
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read it to you again. brovided that, the property will be

'reétoréayas nearly @5'practicableﬁthitS:Qrigiﬁal'

conditien, upon completion of the construction, it is
undisputed for this project never even got started. To’

the extent that the City had & duty; never had an

_ggpgrtgggty toJﬁulfill'thHﬁ-dutyibegause‘thépPIafntifﬁs

stopped them from going forward, completing the project at

‘whiGh point and time everyonme has testified. And I am

happy to supplement with that~deppsitign‘testimony. I was
trying not to burdéh with thése lengthy easement
documents, deposition transcripts that were this thicks.

So I c¢an ¢ertainly provide you. with Mr. Sheu's deposition

testinony and others where they Ssay; We always go back and

Femediate: because an .easément requlres us ‘to. We were

nevex glven thé opportunlty, we were prevented from doing
that. -That actudlly goes to my neXt argument which has to
do with inverse @ondemnati@n~or‘tékﬁﬂéa,fThey call it
taking: Ih@:éity is ﬁhe~only-péféﬁdant ﬁﬁat*thi&-waﬁld
apply to because they are the only one that. can take
perextym AS the Court knows, it requires permit conduct

on part of the~GOV§EanHEv a taking i§ for a public use

and here is the important part. Thé taking has a degree
of permanence: The City had always intended to go back,.

once the project was completed and remediate. And in fact

when the @igy.doeSugb:éut‘tq:do:the=projectk;at sofmé point
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and time in the future, the City will rémediate them. It

‘doesn't make a lot of sense to remediate fow, go- and do

this project and we will remediate &gain. That's somewhat

what the Plaintiffs are requesting here but we have not

even had the opportunity to 46 the project. There is-ho :
;pepmgngntwtakiﬁg‘hé%bn"ftuhas to be permanent, it can't

- be temporaty. We would ask that the dnverse -cohdemnation

&% what they call taking is ome‘and tWo, T believe, be |

‘dismissed as against the City bécause tHere is mo degree

allege. nuisancée. NoOw, thig is a faillure to staté & €alse

........

-of adtion.  They have two sentences alleging nuisance:

The Plaintiffs are alleging and reihtsrporating the

_aiieqatipn‘séé EorthQin;paragképﬁsgisthrppgh,43fas?set
forth verbatim and the acti®vng of the Defendants have
created a nuisance that has depied the Plaintiffs use and
énjoymerit of thelr property. That's it. I would ask that

. that be dismissed against thé Defendants for failure to

state facks sufficient to cause; to state a cause of -

action. If ®hat is not emough and I will get to this .ina

minute, hulsance 1s an expressed exception Under the State

Tort Claims Act. . You can't bring & cause of attion for
ﬁuisangefaggin§t,§he:Gdernmentm,
THE COURT: Let meé hear from the Plaintiffs about

those twe issues, .about the taking and nuisance.
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MR. CHAMBERS: Memiorandum from Michael Sheu to Robert

" Horner and Megan; or to Michael Sheu, from Robert Horner

and Megan Moodys: And this is relating to planning this

‘road. During the pre-rehabilitation CCT portion of the

pggjgct'it.was found a .gignificait léngth of Séwek fain
along the Biodad River would be inaccessible for reguirzed

repairs. The contractors; NARM discussed the need to

' create access to thiose areas and proposed clearing the

<. ) }
sewer easement and constructing a compacted dirt road.

* 'The road would alse provide an added bénefit of éilbWihg

for future sefvite dccess to the city of €olumbia staff.
apétéximateiy‘tWQ”anth before they started building this
ﬁ@%@?.~SQUWh@Q ghe‘ggys_that=there is no permanence we
disagree that ‘the documentation prict to getting called on
this indicates a plan for permanence, @ plan for a
permanent access. Iffy@u will bear; with me, Your Honowx, I’
will éﬁbmitfthat:intgfeViéﬁnces | |

THE COURT: 7Wel1p that sounds liké §§rﬁ of an
ihtensivatsry claim. Bécause what you haveé showed me ‘that
liasn't been done is not that. I mean there is, whatever
digging that has been done that the City said they
intended to restore, they were not given the OPpoﬁ%ﬁﬁifY
to do th&ﬁm You don't know at this point that theré_hég'

been some permanent-—-
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MR. QHAMBERSﬁ»;Actqally-we'dew

jTHE€CbGRT; -%-okaYQ

MR. CEAMBERS: And this plan was £of 4,000 linear
feet of road; And the City allégés théthE stopped; we
are on one end. of that. Théte 18 4. power line: easement

that dinterrupts it anhd there 1§ approximately 2,000 or

2,000 feet on one end and 2,000 feet on the other end. If

We, go to the other side of that power line easeméfit thiere

~ is no ome who has stopped this. It i a réad, you can

walk it, it has got ‘tire t¥agks down it, if has got a gate
on At that, 4§ always open: &And it is evident that people
of what they intended to do here. Because ‘that side of
this was not stopped by our litigation, It is not |
contdngent. with iﬁf;iﬁ,ié the other half of the project

fichody has cofiplained about it. I goes back behind soime

‘apartment buildings. And so if we look at that, we can -

really kind of tell what they weéte going to do. Actually
our side looks a lot less 1iﬁé;é-rgéﬁ because they stopped
them aceess to it and it is detually grown up with |
vegetation. one could mot drive @ car down it easily
without clearing it first.

THE COURT: Okay.

MR, GHAMBERS: So the curieéiit state of the two sides,

I think, speaks volumes &% ‘to what the City's plans were
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for the entirety. Because they have had all of this time

"to, "restore the slope", 4nd other things te that other

side of it 6¥ that othér half of the preject and they

tire tracks down it and ceuld be driven with almest any

vehicle.
THE GOURT: Okay. Did you want to respond to that? h
MS. EISOWSKI: Yes, please, Your Homor. Just & Point
of dnformation for you: That area that ME. Chambers is

‘belongs to other property owners that is not at issue. I

certainly agree with Your Honor that his argument about &

plan to d& sométhing in the future 4s certainly not having
dons something Qnyatgermgﬂeﬂt*basis. Théréhﬁealiy'is no
argument to this case that the City never intended te go
back and remediate bit was prevented tow And another
p@int:oﬁzinééfméﬁiéh, these pictures weﬁe*t@ken‘yeams ago,
it looks nothing iike this, it is impassablé as Mr.
Chanbers just admitfed, it has gone aliiest batk to its
originmal condition at this point &nd time. To the extent
there was any damage -dorie, it is quité overgrown and back
to its aliost heeded nature. But yeur point, Your .HONOL,
about the péfmanence, it is important for the takings
argument, it is also sort of my point With thSiF trespass

argument which it is premature. It Hash't happened yet,
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from completing werk which is why the City wcgig‘gsg that.

fhése causes of actions be dismiissed now: If they want

Eéy énce their mediation takes place, make a complalnt it

wasn't done to their satisfaction; that would be

eapprgp;ia@eﬂat,thae»@éﬁﬁt'andﬁtimg‘bqt:n@t at this point

and timé. These are arguments that would apply, in large

part £o a1l of the Defendants. JIn s6me gases llke the

Fonagmnatrions or ‘the kakings 6F place, they only apply te
the Gitys That is the £irst half of my argument. The
second half of motioh for summary judgment exelisively is

Tort. ClaiﬁsAAétTeXEQQtiQng. I think I can run through

these relatlvely qulckly, if you wWant to read more in

"déptﬁ pg‘mytmemeayeu'eertalnly:ean;' I bet you are already“

familiar with thém. Theére are 30 some exceptions in the

Tort Clafms 'Act that are,ibyteaﬁe law, réguired to be

liberally construed to limit Govertimént liability. The
fifst is Leglslatlve, Judicial or qua31 jud1c1al actlons
wili'p@intry@u~torthat-ié yery similar to this case where

the Couft féund that, the City's operation ahd miirntenance

6f its drainage system is a quasi Judicial function and

therefore subject to Governméntal immunity under Tert

Claims Act. Clearly you ¢an sée the operation of the

. m@intepancefof'avstorm,dﬁainaqe;syspem,and.amseweﬁ systen
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) 1. || would both be verys veryfsimilar.aﬁd'wauld constitute

2 :ﬂguasi judicial function. Therefore our actions with
300k réqard to the maintenanéé:ofﬁohr Sewer’ﬁystem'shoﬁld be
4 | subject to: Governméntal 1mmun1ty under the Tort Claims Act
5‘ anﬁ}@hat.woﬁid be 15-78-60, number L. I w1ll not reread
6 || the citations, I know you can read them youiself; f know
7| yeu are runnlng very leng.. AdmMinistrative lnactlon of .a
g || werion or fnaction of a Legislative, Judieial or quasi
g || Judicial nature, this is Veéry similar to the first

10: ?rexemptionn T 'would ﬁﬁgugvﬁh@ﬁmthe:CityiiS'TMﬁﬁﬁébfZQmJ

11 Liabilitﬁfunder that, that ds subsection (2] under the

12 || Tort Claims Act: Subsection (3), 'the Tort Claims Act,

- 13 || very important, execution and énforcement axe-A

14. iﬁp@ementa@ion of afly court or execution enforcement OF

15 Iimpieﬁéhﬁéﬁi@ﬁgfQX¢HS§Eﬁ§1-implemenﬁétiahuéi angfprg@égee

16 'C1éaﬁiyi no- one has @;spubed,ﬁhét the City's a@ti@éeehere

17. || were dene in fulfillment 6f the é@ﬁsenﬁvdEQreef@f the

18 >_JE§d§£§l Eourt of the US DlStrlCt Court of South Ccardling.

19 || The Eity's éctionsytheréundei should be exémpt, under the

20. TDrt:CléimeAﬁtj subsection (3), as we dre in the

21 1 fulflllment of a Federal Court -order. Adbpﬁi@ﬂ and

22 | enforcement are compliance with any law: The,consent

23 decree expressly says that we must comply, the City must

24 cgmp;y'wlthuthezclean‘water:Qcti lmhe South Carol;ng

: '25' Pollution. Contol Ack and the Gity's NPDES permit. Thus
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1| the €ity's works include an easemént and t6 perforn the

2 A@ﬁgnqgigns.félggeg-ﬁo that and thé séwer liffe maintenance
_f} ;_Qn;the Plaintiffis prqpertiéssaké exempt. In our @ﬁfQﬁ@S.
4, ?TEQfgnﬁqrce.and:@émply‘wiﬁh»ihéSé specific L3®S~§H§ Fhéﬁvi3
5 || subsection (4) of the South Carolina Tort Claims Act.

6 Subsééﬁiéﬁ,(Si?af'ﬁhe»SQuth.@arélina»T@rt~¢laims Aok is,
7 || reads that the exercise or discpetion or exercise of

8 || discretion or judgment by Governmental sntity of employes,
9 | ﬁhg_pgnﬁ@rman@e:bf‘ﬁaiiuﬁe té.péffﬁﬁm;aﬁiiﬁﬁ gﬁ~SQ£ViG§
10  whiéh»i%;in.tﬁé;d@S@f§£i6ﬁ ©f”ﬁh§ iuggmggﬁ_Qﬁéﬁhe.'

11 G@Véiﬁmeﬁial‘eﬁﬁiﬁy é;a@méléyee; ds exempt'ff6M‘T©ft

12 1iability under the Tort Claims Act. 'Tﬁéﬁgi€YiS-aédi§iGn
13 || toe clear ﬁné sewer line easement, Which it was well within
14 | its.ﬁigh@31to;de:uﬁdéfithé_laﬁguag@zéi the easements |
15 || themselves; in order to access the manholes and. it is

16 || Federally mandated work, it is clearly & discretionary act
17 béing"perfcxmﬁdﬁby‘@h@-@pvernﬁéntdljbéﬁy or its éfmployee

18 || and, it is exempt from liability under the T@;t*@l@imﬁ:@?ﬁl

19 || subsection (5). Supséctisn (9, we are skipping to (9)

20 || how, exenpts the Atry’ Upon any property where .entry is
21 ) éﬁpréssry,dr'imgiigdlgvapﬁhoriz@diby<lawm Tt 18

”_§§utggﬁﬁh§t the City had easemernts,. valid easements,

23 Agermgﬁe@t*easementsztofmaihﬁaiﬂ,its sewer lines and
24 therefore the City's aets here should be exempt under

25 || subsecticn (9) Sf thé Tort Claims Act: To the extent that
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 ‘Th

the Elaintiffgynanﬁ,it i'st not entirely clear to. me to, be
honest in these complaints, if this is beifig dllegéd. that
‘the €ity employees themselves acted with actual malice. or

intent to harm to the exteiit that theére is an allegation,

that the City or .iits emgioyéé.iﬁﬁéﬁdéd to harm or @et with
actual -mali¢e, the City isﬁiﬁﬁuné from 1iability under
subsectish (17) of the Tort Claims Act. And no action haé
been bh@uﬁh@.@g%insﬁ;ﬁﬁgléfﬁy employee individudily, o
that should remove Liability for the City as & Defendant.
of e@uﬁsé,ﬁéﬁ‘ééﬁ;df*bﬁiéii@ﬁlﬁfiﬁ'PEISQn;@ﬁhEQ'tﬁ%@i@
ci@y«émgléyéegiﬁélﬁﬂing*%ut;ﬁbt limited to the criminal
acts of third parties; I don't know that a crimifial act

has been alleged here, 'to the extent that the allegatiodn

of the vielation. of theACénStﬁﬁétiéﬁ QfﬂArChéblpgiggl

Structiurés Act is a criminal act: The City would be
inmmune from liability under sdbsection (20) of the Tort
Claims Act: Those are the Tort Claims RAtt defenses.

ere is one other thing 1 would like €6 pdiﬁt;bﬁﬁ*tg'yquf

. unique destruétich of.Aréhévlogical Structures Act, this

was 4 criminal statute that was crafted, really with the
intent of if someene knows that. there .is a cannon ball
from the civil war on your property and théy go anmd try .to
steal the.@ann®n~ballsof£ of ybuf‘pﬁdﬁértqur:qégtxgy.it1

that the property owiier, in addition to being gble to
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bring charges or have the Government bring charges against

* the person for coming en their land afid.grabbing a cannen

' ball, they can also personally bfifig in civil charges; &

eivil cause of action forfﬁhéiperéﬁﬁ Yidlétiﬁg this
¢riminal statute. But as a ¢riminal statute, where you

spend a 16t of time recently,. it requires inkent, it

 requires intent to discover; move, ‘uncover, Fremove Or

attempt to remove an archeolegical resource. It i

undisputed. that the City and thé &ther Deéfendatits had mo
notice, had 176, knowlédge. of any historic resource. There

WeEré 'fio §1gns out there, there was ne knowledge of any of"

thése“nprf'gv@n.iﬁ'ﬁhﬁy'hg@:ﬁhéwknéwiéd964'ﬁid7hbt creats
this project with the intent tor go it and intentionally
destroy, move or altér awy histori¢ resource: S9; that
calisé of aetiocn should be dismissed. Finally, and I anm
dohe. There is a utility work exception to this
Constructional Archeological Structures Act. Section

16-11-780 (k) states that nothihg Iin this section. shall

limit or intérferé with the lawful acts of the utility

worker agting in a scope of and in the course of his
snplovyiernt.s iheré is an exemption for & utility worker
entering on somebody’s property and incidentdlly damaging
an archeological resource.. [FOr éll»bf fhése réaéons and
yéu.are weléome to redd more: Oon your Owly if you want me

to supplément my memorarndum I am happy to do so: The City
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 would ask that this icdse be dismissed against. the City;

some of its causes of actieng, its various Defendants.

‘Llsowskl said today and T have the ba51c toplcs én many of
- which I had gae) guess at’ what Iineeded:to;do. But. Let' s

- talk apout a. few th&ngﬁﬁnerewt-gnéf the G&SéwLQW'QQ Ehe

it basiecally cannot bé & ministerial thing. It has to be

eagement: and you create semethlng that it places, up Ainto

have a discrefisn to do that, it d4s not your propertys 1t

i% not something that is labeled. The archeological
. destroyed. The other thing is; is that we have a 404
redqui¥éd to Have a 404 permit but, you know, for

efficiency we are going to break thé law. So the key

there is what is ministerial and what's discretionary.

Thahk you for your time, Xouxwﬂonéf.
THE GOURT: Absolutely. Ye§, Sif.
MR. CHAMBERS: Your Honer, I am going to ;submit -2

MEeMno:. Agaln, what I havé 15 a mere. skeleton @f what M3 .

exemptions to Liability under the Tort Claims Act, &n oneé

through five, the ¢dss law on that. is that it has to be,

semething that they have .some discretionary power overs

vStaylng within an easement, if you have a 15 foot wide

the hiqhestvcliffy 56 feet wide, that's not, you doni’t

sStructures were thaide:oﬁ{thét:15 foot easement were

permit, thatWSpndt'diaéfétiéhaﬁyb its noet up té the city's

discretion té determine; to deecide, oh well, we are
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1 and the same: ‘case law that -¢reated or ba51cally, or

2 :ba51cally thls casé law 1n1t1ally came from Texas

3 1nterest1ngly oh thé subject mather which has & very

4 gimilar TOrt Clalms K¢t in that, in the Tekas case T think
5:'?“was city éf;TYier'veraué Zikesm Ih that case Eh@yeqeﬁ

6 | into this and what it was is, they said, well the overall
T ';pianning of your sewer system is .diseretionary. Bul ﬁﬁéh
§ || you get down td Euiidiﬁg'it,and:Y@@‘meSQ‘ﬁp S6methiﬁg

9 | that's ministerial. Aﬁdﬁgégﬁbe §ﬁmeﬁﬁhiﬁ@”that:thgy:rgiy
10 || on thére, Séﬂth‘Qér@iina_borﬁowéd'thét ¢ase law, what we
11 have here isrm;nigterial duties, they don "t have: a

12 - vﬁis&i@ti@n;ggnkn@wingtdﬁjWhethéanx{nQQ they follow the

- 13| @ygpgrty lawsfandfwhéthéf;gr h@ﬁvthgy'build‘fhiﬁrtbiﬁq'
14 || where. they have the right to build it. 8o, one through
15 j fi&é.dé-ﬁbt'agply‘andédp not protect the City en y5:78—eq,
16 || one through Live. I.aqréﬁfthathﬁui§agéévis bafréed. I
17 || have a hard time wWith that because what they did is they
;18‘ created a Wery dangercus condition, éSSéhtially.a.élrﬁf in
19 pebpié§ibéékYérdS‘anﬁLﬁhgﬁ gid it where they had ne right
20 || t6 bs; they were outside of their sasement where they did
121); its ‘Egﬁ creating a nuisance; there is no «case law 1n
22, fvSQQﬁh-Qayolina;tﬁét L ¢ould find that was on point as te
55 || that and the statute says creating a nuisance is barred as
24 : far as the City goes. There are & nufiber of different

25 statutés and ordinances that allow certaln people to go
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1 énto, YOﬁf'EIQEEItye The person f@ading the electric.
2 || ‘meters, the building inspector for the City. BAll Of these

3 people have some sort of immunity to trespass. But thE,

N

4 || key énﬂ&wheh-wétjbdkmat‘fhe‘aIChebiogiCal.stanteﬁ‘th&yk@y
5 || 4s the word, lawfully: They didn't anticipate these
.6."pe®plé cemihg~6ﬁtb tﬁe'prepeﬁﬁy'Whéfézthéy héﬂ:a“right to
7 ,-ba51cally maintain a sewer Line within 15 feet of ik.

8 ; They didntt ant1€1pate them CGmlng 11, absolutely changlng
.9 || the slope gndtggg_character of the, Land, going well
15 || outside the easemént and creating a situation where people
iz @aﬁ*t:gét to ssdections of their baCKYéfdé in'th@-aftermaﬁh

12 of £his. So the key word is, lawfnlly present. And when

B 13 || you are outside the easement and the construction, yoii are
14 || ‘mot Tawfully present. And you know you aré ohtéidé,ﬁhe
15 ‘-easement you. are not lawfully present and you are
16 || willftilly and wantonly deing -it. So that really kind of

17 || takes care of nine and the last one was jusk
18 || 16-11=780 (k) (3) which is the archeological sféﬁﬁfé'WEEref
19 again, it says that the person has to be lawfully Present.
20 || So that doesh't apply. 15-78=17 says that if you have
21 || somebody who ihtends to be malicious 6r intends to*hafm
22 : semebody then, you know, basically that is not a function
23 || of Government and that person is acting on their own
24 @utﬁidquf that and so theré is prqt@@ﬂi@n'agaiﬁét,;f

25 gues'sy under ‘the Tort Claiis Act: The diffetence here is;
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what we have alleged doesn't require béing malicious, it
‘dbeSﬁftzréﬁﬂife ;ntendingwgo-harmutﬁéée:pééplew' All it
tequires is, okay, that is thevmosﬁ,éffigiént way to do
it, we kngw'phgt'wéqaré’ﬁéﬁ suppose to do that but we are
going to do it anyway and Wwe know thatgit is against. thé

law. That motive fo¥ that, the motive can easily and most

.LikéLy‘Wééﬂéffiéiéﬁﬁy; We ‘didn"t frame anyéné>$ﬂta these.

aepoéiﬁicns and have them say. oh, we don't like the
,Bgiﬁkmaﬁﬁg or we don't like the Fostek's SﬁgWéQﬁi@ this té
them, There was nome of that. THese people didn't know
agach«other‘ﬁéiéféhéﬁdu There was actually no contact.

backyards,; between the people building this £ddd and the -

. people designing the road and the City's officlals: So

thits is not .sométhing that was done with malice, it was’

 not ¥om&thing that was done with an intent to harm these

people: ‘Specifically section 20 of that sare s&ction,

‘okay, this was a group of peoplé acting together, they had

progress meetings, they wW&ré all there together. The
City's inqpéctéﬁﬁ Alan Cockrell, W§3f3§@¥§dit€d=aé-beiﬁ§
one of the peoplé Who héigﬁﬁ:develgp;this,xoéd.éﬁd-layéd
it 6ut. He was also at the meeting and I believe T turned
in the minutes for that, He was also at the meeting where
they discussed the fact that thére was a 15 Foob easement

‘back in, I -guess, September of 2014. And he was there

Page 307 of 583



10
11

12

13

14

20
2:1
23

25 .

63

“that it waé well beyond the bounds of 15 feet. He was
working together with tie other Defendants, with other

City employess. The Gity had a guy theré and the City had
i, should have protected'theseApébpléﬂéiprbperfym And so

Awent off theuregervatronw Thatls fiot what happened here:..

with bullet points, & lot of these T had to apsolutely
:ggess as o where opp051ng Counhsel was g01ng ?hererwere
a number ©of things that she introdiuced today that wezre Aot

‘on here, .such as a; on those bullet. peints such ag & toad

and, those issues. I walkéd if today and I was handed @
" boek at the .start 6f the motlon, f have obvieusly not had
' time to review this. I afm q01ng to ask the Couft fer

leave to, review this and write a memo that is responsive

when this road was under sénstruction and could easily seg

a guy there that, should have seen it, should have stopped
it is not ‘the City hlred a contractor and the, contractor

They' knew -and. I am. goifig to ask for leave to supplement

the record afid I will say; .again, that I recéivied & motion

thﬁbugh;*yﬁu.kndﬁi?basi@algy the Collins and the Fosters

£6 Elaiﬁtiffﬁg to Defendants memo.
THE COURT: Okay, I will give you until Monday, the
8th, to get that te me.
MR. CHAMBERS: Thank you; Your Honor.
THE COURT: And I will let y'all know something.

.~ MS. LISOWSKI:  Thank you, Your Honox.
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THE COURT: Are there other motions in this case.

MR.. BdINEAu; Judge; can I say one thing In response?

THE COURT: Yes, sir. |

MR. BOTNEAU: The Plaintiffs had agreed ﬁﬁé@‘the
¢cause ofgactlon, the_ggisaneeQ put the Eosters ?;aim%f@ﬁ

destriiction of archeological structures was being

dismissed:

THE COURT: Yes.

MR. BOINEAU: For purposes of judicial economy, can

wWe agree that that is dlsmlssed as to all partles, all

pefendants in the case: othe@¥wise you are g01ng to get the
same motion, as you fmight iMaging; over and;bﬁér agairs
THE. COURT: Ok&y.

MR. BOINEAD: I wanted to. address that. - Thank you,

Your Henor:

THE COURT: -Téll n& yénf name Eirst.

MS. WOOTEN: .Amy Wooten, Your Honor.

THE COURTY .Ahd ¥9n.have.§im0£i°ﬁ fgrfsﬂmmaiy
judghent anwéil?

M. WOOTEN: Yes, Your Honor, I do:

THE COURT: Weston afid Saipson?

MS. WOOTEN: Yés, Your Henor, I represént. dll of the

feston and Sampson Corporate entitdies thHat are named in

this ¢ase.

THE GOURT: Okay. ALL right. I don't want to hamper
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 menorandum of law back in October of this year:

 than teplowing that ground. Your Honor, I want to .start

to be relévant specifically to my clients in this

“and. Weston éﬁdisémﬁsoanMky Incorporated. your Honor, the

65

your argument. inh éﬁy'way_but we‘aye'very:béﬁinaiéh time.
MS. WOOTEN: I will try to be as éxpediticusly as
possible. T did submit a brief ifi suppert of my metion,

that was submitted back in Octobér. We did submit a

THE GOURT: This very big book.

MS. WOOTEN: And that is very proud werk, Your HONOE,
and that appears to be it, yes: In ‘the inie@esﬁ SF ‘time
to expeditate somé‘éf'thé_arggmenﬁgﬁ_¥burzﬂéﬁ@ﬁf I Wd@l@_
Like to ihbdfpbﬁatébe”teferenﬁe%tﬁé\aﬁgﬁﬁEﬁtS that would-

be applicable to my clients that Ms. Lisowski made rathe®
by giving you a couple 6f additional facts that I believe

particular case. And before jumping too far dnto that, I
think it is important and ohe of our primary arguments on
summary judgment ‘that you will hear today that I believe:
is importéﬁtftbnbleaﬁinG'uP*thié case before trial, as Vs
Lissowski said, ig that the Plaintiffs have named Q;ngber
of Cotporate entities, a number ©f Corporate Weston and
Sanpson entities in this suit. They have Weston and
sampson; Incorporated; Weston and Sampson Engineers,

Tncorporated; Weston and Sampson $ervices, Inée¥porated;

evidéncs inh the case, the actual &Shpeteént evidence that
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is before Your Honor on Buriiazy judgment does fiot sUpport
‘a claim fOIManythihq agaihét‘aﬁy'WESten‘an& Sampson. éntity

other than p0551bly Weston and Sampson. Englneers,

Tncorporated. That is the only entity that was 1nvolved
in this project ifi terms of Weston and Sampson entitys

Thgsgther‘GéipéfafeEEQtities did not. have a contract with
the City, did ngtfpe:f@rﬁtanyvengiﬁéeriﬁg:§ervige§ on thé

préject; did mot receive any comperisation in connection.

With‘this projeet. Im support of thig.gigimi Ypu@fﬂéﬁﬁﬁ;'

wé: have submltted Wwith your sumimary Judgment prief an

:aff1dav1t from MicHael Sc1plone, Mr. Scipisiie ig“ghgng@.

:@ﬁdDéféﬁdéﬁtq WE§t§n and Sampsoh, Iﬁé@lp@ﬁ?ﬁ@d@ And. he

has, set forth im his affidavit the facks that T havé just

_Set{fggth for you:ﬁégardihg“thg ig@k&bf involvenment on the

park of”WéétOﬁxdnd,éampSan,Igﬁorpéfatea'ih.this case:

ﬁ@ip@ﬁﬁé“&:?fﬁLdﬁvit:is an éXﬁibi?iLQA#Q the b@leﬁn Your
HEHoL . In addltlon to Mr SéiﬁiaﬁeJSraffidavity ﬁﬁﬁdﬁﬁﬁd

in diiscovery wezre ceples of - the invoices that were

SQbmittedhby Wééﬁﬁh‘ﬁndWSﬁmgﬁon Engineers, Iﬁ@«;*iOiMﬁe

- Joey Jacé, ke is the Gity engineer f6¢ the City of -

Columbia pursuant to the contraét that Weston and Sampson
Engimeers had with the City fok this particular project.

A-cpgy:of that, a copy oOf oné€ of the invoices, there were

a number, you might imagine, was supplied as exhibit 12 %o
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‘that it says to make the check payable to Weston and

ahy way involved. The contract between the City and
. Westen .and Sampson Enginééts, Thc., may be the source oOf
- confusion .for the Plaintiffs in that its a little informal
. does not have the full cofporate name on the first page

A copy of the Cohtract is exhibit 7 6 My memorandum.

the conbract binding Weston and Sampsen Engineers,

where he %6rks, 1s Weston and Sampson Enginects;

the: memorandum. - And it i% ¢lear in looking at the invoice:

sampson Engineers, Incoitporated. The invoice doeés not
request or seek payment oh behalf of any other Weston and
Sampson Gorporaté éntitiesg,vA@d‘Eh@£e haVe~bééﬁ no
documents Afi Ehé;cééé'bf 1o testimeny te. Support that

Weston &nd Saripson, Incs Services, of CMR; againy were In

in its £éxt. It says the contract. bétweeh the eity of

Columbia and Weston and Sampsén Consultant Engineer, i@t
and 1 believe that may be. the source of their confusion:
However, the signature page fof thé contract shows that

fneorporated to an agreénent with the €ity was executed By
Gonnelly's signatute appéars on page nine of the centract
just Unded the signature of the City Manager. Mrs
cennelly; if one did a 