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II.

III.

- STATEMENT OF ISSUES ON APPEAL

The trial court properly instructed the jury that the State only needed to prove
Appellant knew the package contained illegal drugs to convict him of trafficking

~ in illegal drugs, where the jury asked the court during deliberations whether the

State needed to prove Appellant knew the package contained Oxycodone
specifically or 1llegal drugs generally and the court properly and correctly
responded to the jury’s question..

The trial court properly denied Appellant’s motion for a directed verdict and
submitted the case to the jury where the State presented substantial evidence from
which the jury could fairly and logically find Appellant knowingly possessed
more than four grams of illegal drugs as required for trafﬁcklng pursuant to S.C.
Code Ann. § 44-53-370(e)(3)(a).

The trial court properly admitted Appellant’s statements to law enforcement into -
evidence. -



STATEMENT OF THE CASE

On September 13, 2013, Lexington County law enfo’rcerﬁent' officers arrested
Appellant Lance Leon Miles following the controlled deiivery and subsequent seizure of
three hundred tablets of Oxycodone concealed inside a package}'I‘n March 2014, the
Lexington County Grand Jury indicted Appellant for trafficking in illegal drugs. On
February 11, 2015, Appellant proceeded to a jury trial before the Honorable Thomas A.
Russo. On February 12, 2015, the jury convicted Appellant as indicted. Judge Russo
sentenced Appellant to twenty-five years imprisonment. Thereafter, Appellant filed a

timely notice of appeal.



STATEMENT OF FACTS

During the early morning hours of September 13, 2013, | Agent Douglas
Edmonson, a narcotics investigator with the Lexington County Sheriff’s Department, was
working at the Federal Express shipping and distriBution center in West Columbia. (R. 8,
16, 43-44, 80-83). Edmonson was a member of the Lexington County Multi Agency
Narcotics Team and focﬁsed solely on parcel interdiction and package'monitoring at
major shibping companie§ to fhwart narcotic§ trafficking. (R. 8-9; 16, 81-85, 185).
Edmonson’s shift began routinely alongside fellow officer Dennis Tracy, with the two
watching the "conveyor belt for suspicious packages. (R. 16-17, 82-87). During the
morniﬂg, Edmonson notic_:ed a particular box with excessive tape that roused his
suspiéioﬁs. (R. 8, 16-17, 44, 82-87). In accordahce with standard procedures, Edmonson
ﬁsed his cellular phone to photograph the package’s label for further investigation in the
future and allowed the package tb continue dOWIl. the conveyor belt. (R. 8, 45, 85-88).

A few ﬁdufs later, Edmonson resumed his ihyestigation into the suspicious
package. ((R. 87-88). He l‘and Tracy ran information from the label through a law
enforcement database and determined the listed information for-the sender and recipient
was either vague br inaccurate. (R. 45-46, 88, 116). Edmonson also noted the shipper sent
the box overnight frém California to South Carolina via the United State‘s Postal Service
‘at a considerable expense. (R. 44-45, 112-15). Recogniiing these factors as common
sigﬁs thét thé package qbntained illegal drugs, Edmonson decided to investigate further.
(R. 44, 88). Edmonson set up a team with fellow investigators, including Travis Bass and
Marc Miramontes, té conduct surveillance at the delivéry location, 146 Villas Court. (R.

9, 88).



At approximately 9:30 a.m., Miramontes drove an undercover vehicle to the
Villas Court complex and parked in a location enabling him to view the apartment where
the delivery was to take place and the central mailbox unit for the complex. (R. 90, 199-
201). Edmonéon and Bass drove two separate undercover vehicles to the complex and
parked out of view. (R. A9O-91). The threg communicated by_' radio, \;vith Miramontes
relaying his observations to. Edmonson and Bass. (R. 90-91).

Miramontes watched aé the mail carrier filled various boxes and noticed a man;
later identified as Appellant, come out of an apartment, get on a bicycle, ride to the
mailboxes to retrieve mail, and ride back to the same apartment. (R. 201). Appellant then
exited his apartment again and milled around the parking lot until the mail carrier
finished filing the boxes. (R. 201). Once finished, the mail carrier proceeded to deliver
the packages too large to fit into the boxes, including the suspicious package Edmonson
identified earlier that morning. (R. 201-02). The mail carrier drop the suspicious package
on the doorstep of 146 Villa Court, rang the doorbell, and left. (R. 201-02). Miramontes

_ observed Appellént? who on his cellular phone, walking towards the apartment. (R. 201-
02). He relayed this | inforrhation to Edmonson and Bass by radio. (R. 201-02). |
Simultaneously, a young woman on her cellular phone came out of the apartment, bent
down to look at the box, but went inside without picking up or otherwise touéhing the
box. (R. 201-02). Appellaht approachea the apartment, picked up the box, and started

- walking back towards his apartment. (R. 202).

Edmonson and Bass converged on Appellant, who threw the package near a
vehicle and began looking around as if he was trying to find an escape route. (R. 92-94,
122, 187-88). Bass exited his vehicle with his gun drawn and ordered Appéllant to the:

ground. (R. 121, 187-88). When Appellant failed to comply, Bass assisted Appellant to
4



the ground and placed hir.n in handcuffs. (R. 94, 121, 188). Edmonson iéentiﬁed himself
as law enforcement and asked Appellant what was in the package. (R. 94-95). Appellant
indicated the package liker contained illegal drugs. (R. 95, 170). Edmonson read
Appellant his rights pursuant to Miranda' and Appellant orally waivéd his rights. (R. 9-
10, 94-95). Appellant acknowledged the package likely contained narcotics and gave
consent to open the package. (R. 11, 95). Edmonson elected to call a canine unit trained
to identify narcotics before opening the package. (R. 95).

" Canine handler TedJXanth.akis and his dog Arcos arrived on the scene shortly
thereafter. (R. 123, 218-19). Xanthakis circled Arc'os around the vehicle near th¢ package
and reported that Arcos’s behaviors indiéated the package contained narcotics. (R. 223-
24). Xanthakis informed Edmonson of Arcos’s responge and Edmonson took control of
the package. (R. 223-24).

‘Edmonson contacted his partner, Dennis Trécy, who was working off-site, and
asked him to get a search warrant for the package. (R. 46-47, 54-61, 96-97). Tracy
obtained a sgarch warrant from a magistrate and called Edmonson while still before the
magistréte to tell hirh the 'searcﬁ warrant had been signed. (R. 46-47, 54-61, 96-97, 125-
26). Edmonson dpened the package and saw that it contained a gift lbag, a stuffed toy,
chil.d’slt-shirt, and a‘wéx caﬁdle.‘ (R. 97-99, 132, 136-37, 224-25). Edmbnson broke apart
the wax candle and found threé-hundred Oxycodone pills hidden inside three separate
pléstic bags. (R. 99-101, 133-35, 224-25).

After discévering the pills, Edmonson asked Appellant what was going on and
Appellant agreed to give a statement. (R. 100-01). Edmonson advised Abpellant of his

Miranda rights for second time and Appellant acknowledged in writing he understood

! Miranda v. Arizona, 384 U.S. 436 (1966).




those rights and wished to waive them. (R. 101-02, 106-08). Appellant gave a written
statement that he was picking up the package for one-hundred dollars, was to deliver it to
its owner, and knew it contained illegal drugs. (R. 106-07). Following his statemen# _
Edmonson transferred Appellant to the Lexington County Detention Center. (R. 110).

Edmonson took the pills into his cﬁstody and placed them into an evidence bag,
commonly referred to as a BEST Kit, before turning it over to the Lexington County
Sheriff’s Department evidence custodians. (R. 110-12). The pills remained sealed in the
BEST Kit Within the custody of the Lexingtoh County Sheriff’ s. Départment evidence.
custodians until chemist Emily Homer-Conrad removed the kit for testing on February 7,
2014. (R. 238-41). Homer-Conrad tested the pills on February 10 and 18, 2014, and
(ietermined the p'ills were Oxycodone. In total, the three-hundred pills amounted to nine
grams of Oxyéodone, a Scheciule II drug. (R. 244-60).

Appellant proceeded to trial on February 12, 2015. During pre-trial hearings,
Appellant moved to suppress his oral and written statements made at the scene aﬁd the

trial court conducted a Jackson v. Denno” hearing. (R. 7). During the hearing, the State

presented testimony from Edmonson, Miramontes, and Bass. Edmonson testified he and
Bass ordered Appellant to stop and placed him in handcuffs before they asked Appellant
what he was doing. (R. 9-10, 20-21). Edmonson testified Appellant initially denied being
in possession of the package or knowing what was inside the package, but eventually
indicated the package likely contained narcotics. (R. 10-11, 19-21)'. Edmonson then read
Appellant his rights pursuant to Miranda. (R. 10-1 1).4 After . Edmonson informed
'Appellant of his rights, Appellant indiéated again the package likely contained illegal

drugs—likely narcotics—and agreed to waive his rights and speak with law enforcement.

2378 U.S. 368 (1964).



(R. 10-12). Appellant agreed to give a written statement and Edmonson advised him of

his rigﬁts pursuant to Miranda for a second time. (R. 12-13, 345-46, Court’s Ex. No. 1).
Appellant signed a written waiver of his rights and provided a written statementAthat he
knew drugé were in the package aﬁd he was picking.it up for money. (R: 12-15, 345-46,
Court’§ Ex. No. 1). Miramontes testiﬁed he watched Appellant pick up the package from
the doorstep, but was not present when Appellant gave any statements. (R. 28-33). Bass
testified similarly to Edmonson td the events surrounding Appellant’s statemerllts, but
recalled Appellant receiving Miranda warnings before giving his initial oral statement
that the package likely contained drugs. (R. 34;39). Appellant did not testify and did not
call any witnesses on his behalf. o

‘Following thé testimony from the thfee law enforcement witnesses, Appellant
mogfed to suppress His oral é.nd written statements and argued he was under duress when
he made the statements. (R. 40). Appellant also argued there was conﬂicting testimony as
to whether Edmonson questioned Appellant prior to giving any Miranda warnings. (R.
40). The: State conceded Appellant’s statements made pre-Miranda warninés were
inadmissible and it would not seek to introduce those in its case in chief. (R. 41). The triai
court ruled Appellant’s oral and written statements made following the advisemeﬁt of
Miranda wafnings were given knowingly, freely, and voluntarily, and therefore, were
admissible. (R. 42). However, the trial court determined the portions of Appellant’s
'statements. pertaining to his prior involvement in retrieving packaggs for money must be
redacted. (R. 41-43). '

Duringr trial, the State presented Edmonson, Bass, MiramonteAs, Xanthakié, ,and
Homer-Coﬁrad as witnesses, along with Lexington County Sherriff’s Department

Evidence Custodian Margaret Elizabeth Holliman. During Edmonson’s testimony, the

-



State presented Appeilant’s oral and written statements establishing Appellant knew the
package contained illegal drugs. (R. 95-110). During cross-exémination, Appellant’s
counsel questioned Edmonson if Appellant initially denied knowing what was in the
package. (R. 123). Following‘cross-examiﬁation, the State argued Appellant had opened
the door to allow it to question Appellant on his pre-Miranda statements to law
enforcement by questioning Edmonson if Appellant initially dénied knowing the
package’s contents. (R. 146-49). The trial court allowed the State to proffer its.intended
line of questioning, which wa; intended to elicit testimony regarding Appellant’s recent
release from prison, his inability to find employment, and his previous involvement
picking up packages he knew contained illegal drugs. (R. 148-56). After argument from
both parties, the trial court ruled the' preferred testimony was more prejudicial than
probative, but did allow the State to elicit testimony from Edmonson that Appellant knew
the package contained illegal drugs aﬁd was picking it up for payment. (R. 152-63, 169-
70).

Following the State’s case, Appellant moved for a directed verdict on two
grounds. First, Appellant argued the State failed to present sufficient evidence that the
total weight of Oxycodone was more than four grams or that Oxycodoneis a Schedule II
drug. (R. 262). The trial court declined to grant Appellant a directed verdict on these
grounds. (R 262). Next,‘ Appellant argued he was entitled to a directed verdict because
the State failed to present sufficient evidence Appellant knew the drugs inside the
package were Oxycodone. (R. 264-65). The State replied Appellant’s statements
established he knew thé package contained drugs. (R. 265). The trial court denied
Appellant’s directed verdict motion. (R. 265). Appellant did not present a defense and

renewed his inotions for directed‘verdict, which the trial court again denied. (R. 269).

8



The‘trial court then asked both parties if they had any charge requests. (R. 269-
70). The State requested the court charge all elements of the trafficking in illegal drug
statute. (R. 270). The court responded it would charge only the relevant portion of the
statute and asked for a proposed charge including the relevant portions. (R. 270-73).
Appellant asked tﬁe' trial court to charge criminal intent as knowledge and argued
Appe'llant rﬁust flave knogvledge that the drugs were Oxycodone. (R. 273-74). The trial
court disagreed, stating Appellant merely needed to know the package contained illegal
drugs. (R. 274). '

During deliberations, the jury sent the trial court a note asking, “Does the State
have to prove that the defendant knowingly brought into the state four grams or more of
Oxycodone or just any amount of illegal drugs in order to consider this trafficking?” (R.
* 317). After sharing the note with both parties, the trial court proposed respoﬁding that the
State only needed to prove Appellant knew the package contained illegal drugs, not
speciﬁcally Oxycodone because the reciuired intent is to “pessees, control, deliver, [er]
move illegal drugs.” (R. 317-19). Appellant objected, arguing tfle legislature intended
that a defendant must know .the speeiﬁc drug he is possessing. (R. 321-27). The trial court
disagreed, noting under Appellant’s approach, the State would not be able to prosecute
unless the defendant gave a statement implicating himself as knowing the particular
illegel drug enumerated in Section 44-53-370(e)(3). (R. 322-27). The trial court
ultitﬂately responded to the jury, |

“[T]he law in South Carolina is the State does not have to prove that the

Defendant knew that the drugs in the package were Oxycodone, just that

he knew that the package contained illegal drugs. However, the State does

have to prove beyond a reasonable doubt that the illegal drugs that were in

the package was more than four grams of Oxycodone. So the State
continues to carry that burden.



Then your second question was, “Does the state have to prove that he
intended to traffic?”

And the law in South Carolina with regards to trafficking is this: The term
traffic or trafficking under South Carolina law deals with or refers to the
weight of the illegal drugs. To prove trafficking the State must prove that
the amount of the illegal drugs was four grams or more. If it was less than
four grams, then it's not trafficking. So trafficking deals with the weight,
okay?

(R. 329-30). The jury then continued its deliberations, resulting in a verdict of guilt. (R.

335).

10



ARGUMENT
I. The trial court properly instruéted the jury that the State only needed to
prove Appellant knew the package contained illegal drugs to convict him of
trafficking in illegal drugs, where the jury asked the court during
deliberations whether the State needed to prove Appellant knew the package
contained Oxycodone specifically or illegal drugs generally and the court
properly and correctly responded to the jury’s question.

Appell.ant cohtends the trial court co@iﬂed reversible error by instructing the
jury the State did not need to prove Appellant kﬁew the drugs in the package were
Oxycbdone but only illegal drugs. Appellant asserts the trial court’s instructions were
based on an erroneous and forced interpretation of S.C. Code Ann. §44-53-370(e)(3), as
“the clear legislatiye intent” of South Carolina trafficking statutes is to “severely punish
éndividuals who knowingly undertake a broad vafiety of activities involving certain
amounts of specific drugs.” 4(‘IBOR 17) temphasis in original). Appellant avers that to be
guilty of trafﬁéking Oxyéodone | _u_nder §44-53-370(e)(3), the State must prove a
defendant knowingly possessed Oxycodone épeciﬁcally and therefore, the trial court’s
instructions were a' reversible and inéorrect statement of law. However, Appellant’s
contentions are incorrect and the trial court properly charged the jury on all relevant law
and then correctly re-instructed the jUry on those matters necessary to answer its question.
Appellant’s conviction should Be affirmed.

In criminal cases, the appellate courts sit to review errors of law only. State v.

Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). In 'réviewing a trial court’s jury

instructions, the appellate court must view the jury charge as a whole and in light of the

evidence and issues from trial. State v. Simmons, 384 S.C. 145, 178, 682 S.E.2d 19, 36

(Ct. App. 2009). “A trial court’s decision régérding jury charges.will not be reversed

11



where the charges, as a whole, properly charged the law to be applied.” State v. Rye, 375
S.C. 119, 123, 651 S.E.2d 321, 323 (2007).
During a trial, the law to be charged is determined by the evidence presented.

State v. Holland, 385 S.C. 159, 165, 682 S.E.2d 898, 901 (Ct. App. 2009). When

instructing the jury‘on the law, the trial court is required to charge only the current and

correct law of South Carolina. State v. Buckner, 341 5.C. 241, 246, 534 SE2d 15, 18
(Ct. App.. Z:OAOO).AA trial court’s jnry'inetmctions are appropriate if they are substantially
ccrrect and adequately cover the law applicable to the parti‘culan case. State v. Foust, 325
S.C. 12, 16, 479 S.E2d 50, 52 (1996); see State v. Adkins, 353 S._C: 312, 318, 577 S.E.2d

| 7460, 464 (Ct. App. \2003) (“A jqry charge is ccrrect if, when the charge‘is'read as a |
- whole, it contains the correct definition and adequately covers the law.”). Only the
substance of the law must be charged to the j Jury, not any partlcular verblage State v.
‘Burkhart 350 S.C. 252 261, 565 S.E.2d 298, 302, (2002) When reviewing the trial

Judge s jury charge, the appropriate test involves determining what a reasonable juror

would have understood the charge to mean. Sheppard.v. State, 357 S.C. 646, 664, 594
S.E.2d 462, 474 (2004).
“When a jury requests an additional charge, it is sufficient for the court to charge

Only those matters necessary to answer the jury’s request ” State v. Barksdale, 311 S.C.

210, 216, 428 S.E.2d 498, 502 (Ct App. 1993). It is proper to limit a re- charge to 51mp1y

answermg the jury’s questions. State v. Anderson, 322 S.C. 89, 94 470 S.E. 2d 103, 106

(1996); see In re McCracken, 346 S.C. 87, 96, 551 S.E.Zd 235, 240 (2001) (ruhng the

trial judge did not improperly ernphasize one portion of a jury charge over another during -
. additional instructions given in response to a jury question when the judge merely

reminded the jufy about one element of an offense and then offered the statutory
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definition of ar;other element); State v. Nichols, 325 S.C. 111, 118-119, 481 S.E2d 118,
122 (1997) (ﬁnding no error in the trial judge’s failure to re—éharge the law of self-
defense when the jury did not specifically request clarification on that particular .principle
of law).
| Pursuant to S.C. Code Ann. § 44-53-370(e)(3), “[a]ny person who knowingly
sells, manufactures, }cultivates, delivers, purchases, ér brings into this State, or who
provides financial assistance or otherwise aids, abets, attempts, or conspires to sell,
manufacture, cultiv,éte, deliver, purchase, or bring into this State, or who is knowingly iﬁ
actual or constructive possession or who knowingly attempts to become in' actual or
constructive possession of four grams or more of any morphine, opium, salt, isomer, or ‘
salt of an isomer thereof, including heroin, as described in Section 44-53-190 or 44-53-
210, or four grams or more of any mixture containing any of these substances, is guilty of
a felony which is known as “trafficking in illegal drugs.” The trafficking in illegal drugs
statute, like all trafficking statutes in South Carolina, is broad reaching and covers a
multitude of behaviors as detailed in the statute, including: actual or constructive
possession, sale, rﬁanufacture, cuitivation, purchase, giving of financial assistance or any
type of aid, or the attempt or conspiracy to do any of the above.
At issue in the- present case is the legislative intent behind the “knowingly”
element of Section 44-53-370(e)(3). When interpyeting a statute, a court’s primary

functioh is to ascertain the intention of the legislature. State v. Robinson, 310 S.C. 535,

538, 426 S.E.2d 317, 318 (1992) (citing Gilstrap v. S.C. Budget and Control Board, 310
S.C. 210, 423 S.E.2d 101 (1992)). The words used in a statute must be given their plain
and ordinary meaning without resorting to subtle or forced construction -to limit or

expand the statute's operation. Id. Here, the forbidden act is “knowingly” undertaking one
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of the specific acts with a certain substance as enumerated in the Section 44-53-370(e)(3).
Under Section 44-53-370(e)(3), as well as the other trafficking statutory provisions, the
“knowingly” element of the crime reqﬁires general, not specific intent. See State v.
Attardo, 263 S.C. 546, 549, 211 S.E.2d 868, 869 (1975)‘ (“This language evinces a
legisiative desire to fasten a general, but not a specific, criminal intent as an element of
the offense.”). Accordingly, to obtain a con{/iction for trafficking, the Staie must prove a
defendant either: committed, attempted to commit, or conspired to commit one of the
enumerated behaviors as listed in the statute to establish a person is guilty of trafficking.
However, the State is not required to establish the defendant knew the specific controlled
substance to obtain a conviction for trafficking. This is trse for trafficking in illegal drugs
as well as all other trafficking subsections. See S.C. Code Ann. § 44-53-370.

Additionally, it is well-settled under South Carolina law that “every one may be

presumed to know what he has in his possession.” State v. Freeland, 106 S.C. 220, 91

S.E. 3, 3 (1916); see State v. Attardo, 263 S.C. 546, 550, 211 S.E.2d 868, 869 (1975)
(“Possession [of a controlled substance] . . . gives rise to an inference of the possessor's
knowledge of the character of the substance.”); State v. Gore, 318 S.C. 157, 163, 456

S.E.2d 419, 422 (Ct. App. 1995) (“Possession gives rise to an inference of the possessor's

knowledge of the character of the substance.”); State v. Mollison, ‘319 S.C. 41, 45, 459
S.E.2d 88, 91 (Ct. App. 1995) (“Possession gis/es rise to an inference of the possessor’s
knowledge of the chsracter of the substance.”) |

Here, the trial court’s original jury instructions properly covered all relevant
portions of the law, including what tﬁe Stat@ Vmust prove toh convict - Appellant of
trafficking in illegal drugs pursuant to Section 44-53-370(e)(3). Following the court’s

charge, the jury requested clarification as to whether the State must prove that Appellant
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knew the package contained Oxycodone or any illegal drug. (R. 317). The trial court
suggested responding that the State only needed to prove Appellant knew the package
contained illegal drugs, not speciﬁcally. Oxycodone. The trial court noted the required
intent for trafficking in illegal drugs is to “possess, control, deliver, [or] move illegal
drugs.” (R. 317-19). Appellant objected; averring the legisléture intended that a defendant
must know the specific illegal drug he is possessing.- (R. 321-27). The trial court
~ disagreed, noting if it was to adopt Appellant’s approacﬁ, the State would not be able to
prosecute unless the defendant gave an iﬁcfiminéting statement indicating he knew the
particular drug. (R. 322-27). The trial court then re-charged the jury as follows, “[Tlhe
law in South Carolina is the State does not have to prove that the Defendant knew that the
drugs in the package were Oxycodone, just that he knew that the package contained
illegal drugs. Howeyer, the State does have to brove beyond a,reésonable doubt that the
illegal drugs that were in the package was more than four grams of Oxycodohe.” (R. 329-
30). The trial court properly instructed the jury that the State only needed to prove
Appellant knew the package (;ontained illegal drugs in response to the jury’s: question.

In arguing the trial court’-s additional jury instruction following the jury’s note
warrants the reversal of his convicﬁons, Appellant coptends the trial court’s re-charge
was reversible error because a plain reading of Section 44-53-370(e) requires the State to
prove that Appellant knew he was possessing Oxycodone. In support of this position,
IAppellant argues a review of theA seven other subsections of Section 44-53-370
demonstrate that the legislature clearly intended the “knowingli” requirement to
encompass not only the criminal act, but a defendant’s specific knowledge of the exact
controlled substance being trafficked. Appellant avers the trial court’s interpretation of

“knowingly” would lead to an absurd_resulf where the State would be required to prove
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the defendant knew of the sp'eciﬁ; substance he was trafficking for every other
subsection other than illegal drugs, effectively making it easier for the State to brosecute
trafficking in illegal dfugs compared to trafficking of other substances. However, this
argument is misguided, as the ‘;knowingly” element for all trafficking offenses, including
trafficking in iliegal drugs, feqﬁires general intent, r_10t specific intent; E Attardo, 263
S.C. at 549, 211 S.E.2d at 869 (“This languagé evinces a legislative desire to fasten a
general, but not a specific, criminal intent as an elemerllt‘of the offense.”). |
Additionally, as the trial court noted, adopting Appellant’s interpretation of
“knowingly” would lead to the absurd resul;c where the State would be essentiélly unable
to ‘prosecu.te a defendant for t;afﬁcking in illegal drugs urﬂess the defendant gave a
statement implicating himself as knowing the particular illegal drug enume.rated in
Section 44-53-370(e)(3). This clearly could not have been the legislature’s intention as it
would render the State unable to prosecute pursuant to Section 44-53-370(e)(3) in all but
rare situations where the defendant has provided a statement implicating himself in
knowing the speciﬁc‘ illegal drug he is trafficking. See State v. Sweat, 386 S.C. 339, 351,
688 S.E.2d 569, 575 (2010) (iﬂtémal citations .omitted) (“Courts will .reject a statutory
interpretation which would vlead to a result so plainly absurd that it could not have been
intended by the Legislature or would defeat the plain legislative intention. A statute
should be so construed that ﬁo word, clause, sentence, provision or part shall be rendered
surplusage, or superfluous.”). This interpretation would also lead to an absurd result
where drug traffickers and the drug mules they employ would have an unfettered ébility
to conduct their criminal enterprise and move large quantities of controlled substances
without punishment so long as the mules knowingly engaged in the traﬁsportation of

drugs but intentionally remained ignorant as to the exact type of drug they possessed.
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Simply put, adopting Appellant’s interpretation of “knowingly” w01;1d lead to absurd
results the legislature could n(;t have intended when drafting and enacting Section 44-53-
370.

Alternatively, assuming Appellant’s interpretation of “knowing” was correct, the
~ trial court’s instructionsv would still be appropriate in this case because Appellant was
willfully ignorant of the. speciﬁc illegal drug he possessed. Appellant’s/ deliberate and
willful ignorance of the 'spééiﬁc substance he was possessing, despite knowing it was

illegal, amounts to guilty knowledge. S_é_e_ State v. Freeland, 106 S.C. 220, 91 S.E. 3, 4

‘(1916) (holding culpable ignorance is not an excuse to relieve liability from criminal

acts). See also United States v. Giovannetti, 919 F.2d 1223, 1228 (7th Cir. 1990) (finding

a “deliberate effort to avoid guilty knowledge is all the guilty knowledge the law

requires”™); United States v. Jewell, 532 F.Zd 697, 700 (9th Cir. 1976), cert. denied, 426

U.S. 951 (1976) (“[D]eliberate ignorancé and positive knowledge are equally culpable”).
"Here, Appellant admitted mulﬁple times he knew he possessed illegal drugs, yet'
, inténtionally aVoided knowledge és to the specific controiled substance. This intentional,
deliberate ignorance amounts to ‘g;lilty knowledge and the trial court’s instructions were a

correct and’ proper statement of the law. See Turner v. United States, 396 U.S. 398 (1970)

(holding the jury was entitled to rely 6n instructions that it could infer from accused’s
unexplained possession of he;oin that he knew that heroin he possessed had been
unlawfully imported, in -prosecution for receiving, concealing an(AlA facilitating
transportation and concealment of heroin while knowing that the heroin had been
unlawfully imported into United States).

'Appellant argues the trial court’s -instructiori allows the jury to convict Appellant

invalidly. based on a lesser standard of culpable negligence rather than “knoWihgly,”
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citing to State v Tay' lor. 323 S.C. 162, 473 S.E.2d 817 (Ct. App. 1996). However, this

case is'reéd%1y< distinguiéhable from Tavlor. In Tavlor,: the trial court instructed the jury
that _it could coh\./ict.the defeﬁdant of trafficking in méthamphet_amine if she was at least
criminal négligent. 1d. This ‘Court reversed Taylor’s c'onviétion, vholding' a defendant
“could not - be 'convictéd of trafficking in methamphetamine if ‘shé waé criminally
negligent, as the statute specifically réquired tHé defendant acf “knqwingly.” Id. Here, the
 trial court’s instructions aid not ipfdrm'the jury it could cc')nvict' Appellant ‘based on
criminal négligence, but reilther,r used the corre(;t “knowingly” standard. Furtlllermore,
there is a éigniﬁcént difference Betwéen criminal negligence and a willful or infentionally
lack of knowledge, which is the équivalerit 6f actual knowledge and sufﬁcient to prove
the knowledge element of a criminal offense. Co‘mpare B‘LA.CK’S LAW DICTIONARY 1134
| (9th'ed. 2009) (defining “ctiminal negligence” as “[é]ross neglig'en‘ce so extreme that it is
punishable as alcrime‘” and deﬁnirig “culpable negligence” as “[n]egligent conduct that,

while not intentional, involves a disregard of the consequences likely to result from one’s

actions”) with Giovannetti, 919 F.2d at 1228 (finding a “deliberate effort to avoid guilty
knowled-ge/ is all the guilty knowledge the law requifes”)ari‘d .IeLell,'532 F2d at 700
(“[D]élibérz;l‘c.e igndrancc and positive knowledge are equally culbable”). The trial court’s
instructions to the ju;y charged the correct stahdard of law. Appellant’s conviction should

be affirmed. -
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IL. ‘The trialvéourt‘ properly denied Appellant’s motion for a directed verdict and
submitted the case to the jury where the State presented substantial evidence
from which the jury could fairly and logically find Appellant knowingly
possessed more than four grams of illegal drugs as required for trafficking
pursuant to ~S‘C,' Code Ann. § 44-53-370(e)(3)(a).

Appellan;[ coﬁtends the trial court erred in denying-his directed verdict motion. In
support of that contéﬁtidn, Appellant maintains the State failed .tov pfesent sufficient
evidence to establish he :had knowledge of the specific illegal drug~0xypodone%inside :
the» package, V\}hich‘ he avers Was necessary to.allow the case fd pfoceed forward to
deliberations. .Contrary to Appellant’_s contentidns, tﬁe State presentéd evidence and
testimony establishing Appellant was aware of the pagkage -contained illegal drugs,
intentionally took poésession of the illegal drugs from the known delivery .location, and
) responded in an inculpatory manner when confronted by iaw enforéement while still in
posse_ssion'of the illegal drugs‘. Additionally, the State présented e;/idence that thé total
’weight» of the three-hundred Oxycodone pills Appellant had ~been iﬁ pbssession of was
nine grams, Viewing that evidence and tes‘t_imény i'n‘ a light most favo;able to th.e‘ State as
required, the jury c.o'uld. logically and ratipnally conclude AppélAlant was guilty of the
- offense of trafﬁcking} in illegal drugs and, more specifically, the 'ériminal. act of .
trafficking ‘in Oxyéod(;né. .Accordingly_, the trial court proberly denied Appellapt’s
difected verdict-motion and submitted the case to the jury. Appellant’s conviction should
 be affirmed.

Oﬁ appeal frofﬁ the denial of a directed verdict, the appeﬂate court rﬁust view the
evidence and all reasonable inferences in the light most favérable' to thé Sta’é’e StLtey_

Pearson, Op No 27612 (SC filed Mar. 23, 2016) (Shearouse Adv Sh. No. 12 at 18)‘ .

V .(c1t1ng State v. Butler, 407 S.C. 376, 381, 755 S.E.2d 457 460 (2014)) An appellate

court’s review is hmlted to considering the existence or nonexistence of ev1dence, not its
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weight. State v. Bennett, 415 S.C. 232, 235-36, 781 S.E.2d 352, 353 (2016) (citing State

‘v. Cherry, 361 S.C: 588, 593, 606 S.E.2d 475, 478-79 (2004). If there is any direct
evidence or substantial circumstantial evidence reasonably tending to prove the guilt of
the accused, the appellate court must affirm the trial court’s ruling. Cherry, 361 S.C. at
593-94, 606 S.E.2d at 478. The appellate court may only reverse the trial judge’s denial
of a directed verdict motion if there is no evidence supporting the trial court’s ruling.

State v. Gaster, 349 S.C. 545, 555, 564 S.E.2d 87, 92 (2002). “[U]nless there is a total

failure of evidence tending to establish the charge laid in the indictment, the trial judge’s

ruling upon a motion for a directed verdict must stand absent an error of law.” State v.

Nix, 288 S.C. 492, 496, 343 S.E.2d 627, 629 (Ct. App. 1986); see also Crawford V.
United States, 375 F.2d 332, 334 (D.C. Cir. 1967) (“It is not the function of appellate
juages to weigh the evidence and decide that if they had doubts other reasonable persons
were compelled to have the same doubts. If that were the test the jury of twelve would be
félegated to the very low grade function of seéondary fact finders.”).

“[TThe lens through which a court considers circumstantial evidence when ruling
on a directed verdict motion is distinct from the analysis performed by the jury.” Bennett,

415 S.C. at 236-37, 781 S.E.2d at 354 (citing State v. Littlejohn, 228 S.C. 324, 89 S.E.2d

924 (1955). “Within the jury’s inquiry, ‘it is necessary that every circumstance relied
upon by the state be proven beyond a reasonable doubt; and that all of the circumsténces
so proven be consistent With each other and, taken together, point conclusively to the
guilt of the éccused to the exclusion of every other reasonable hypothesis.’” Id. (quoting
Littlejohn, 228 S.C. atr 328, 89 SE2d at 926). However, when fuling on a directed
verdict motion, the trial court must view the evidence in the light most favorable to the

State and must submit the case to the jury if there is “any substantial evidence which
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reasonably tends to prove the guilt of the accused, or from which his guilt may Be fairly
and logically deduced.” Id. (quoting Littlejohn, 228 S.C. at 329, 89 S.E.2D at 926).
“Thefefore, although the jury must consider alternative hypotheses, the court must
concern itself solely with the existence or non-existence of evideﬁce.from which a jury
could reasonably infer éuilt. This objective test is founded upon reasonableness.
Accordingly, in ruling on a directed verdict motion where the State relies on
circumstantial evidence, the court must determine whether the evidence presented is

sufficient to allow a reasonable juror to find the defendant guilty beyond a reasonable

.doubt.” Id. (emphasis in original); see also Crawford, 375 F.2d at 334 (“The jury question
of whether there was proof of gﬁilt beyond a reasonable doubt presents a stricter or
Vhigher standard than the trial cdurt’s consideration of whether there i's sufficient evidence
to allow the jury to find guilt beyond a reasonable doubt, and it rests in the' unreviewable
ratiocinations of twelve reasonabie persons whose deliberations .are protec‘;ed by the
- highest security.”).

In South Carolina, it is unlawful to traffic in illegal drugs. See S.C. Code Ann. §
'44-53-370(e)(3) (Supp. 2006) (prohibiting trafficking in illegal dru»gs)A. In relevant part,
South Carolina’s definition of trafficking in illegal dfugs includes: “Any person . .. who
is knowingly in actual . . . possession” of four grams or more of any morphine, opium,
salt, isomer, or salt of an isomer thereof, including heroin, as describea in Section 44-53-
190 or 44-53-210, or four grams or more of any mixture containing any of these
substances.” S.C. Code Ann. § 44-53-370(e)(3). Tile_ offense of trafficking can be
‘ committed in a wide variety of ways, including by knowinglly”pos;sessihg a specified
quantity of the illegal substance. State v. Ezell, 321 S.C. 421, 426, 468 S.E.2d 679, 681

(Ct. App. 1996); see Taylor, 323 S.C. at 165, 473 S.E.2d at 818 (instructing the offender
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must act knowingly to be guilty of trafficking). In drug cases, the element of knowledge
is seldom established through direct evidence, but may be proven circumstantially. State

v. Hernandez, 382 S.C. 620, 624, 677 S.E.2d 603, 605 (2009) (citing Attardo, 263 S.C. at

550, 211 S.E'.2d at 869). KnoWledge can be proven by the evidence of acts, declarations,
or conduct of the accused from which the inference may be drawn that the accused knew
~ of the existence of the prohibited substances. Id. “It is the amount of [the iliicit drug],
rather than the criminal act, which triggers the trafﬁcking statute, and distinguishes .

trafficking from distribution and simple possession.” Taylor, 323 S.C. at 167, 473 S.E.2d

at 819 (citing State v. Raffaldt 318 S.C. 110, 117, 456 S.E.2d 390, 394 (1995)).

Possession gives rise to an inference of the possessor’s knowledge of the character of the

substance. State v. Mollison, 319 SC 41, 45, 459 S.E.2d 88, 91 (Ct. App; 1995) (citing
Attardo, 263 S.C. 546. 211 S.E2d 868). ‘Additionally, as noted previously, the
“knowingly” element for all trafficking offenses, including trafficking in illegal drugs,
reqﬁires general intent, not specific intent. See Attardo, 263 S.C. at 549, 211 S.E.2d at
869 (“This language evinces a legislative desire to fasten a general, but not a specific,
criminal intent as an element of the offense.”).

In Appellant’s case, Appellant contends he was entitled to a directed verdict on
the charge of trafficking in illegal drugs because the State’s evidence “merely raised the
suspicion of Appellant’s guilt, as the State faiAled to present any substantial circumstantial
evidence that Appellant knew the package he was téking possession of contained
oxycodone.”(App. Br 24). Contrary to Appellant’s contentions, looking at the evidence
and all reasonable inferences in the light most favo.réble to the State aslrequired, the trial

court properly denied Appellant’s directed verdict motion because the State presented
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substantial evidence and testimony establishing each element of the trafficking in illegal
drugs, including Appellant’s knowledge of illegal drugs.

Looking to the evidence presented during trial, the State presented direct and
circumstantial evidence establighing that Appellant had knowledge of the illegal drugs,
which was all that was required to satisfy the knowledge element of the offense. See
Attardo, 263 S.C. .at 549, 211 S.E.2d at 869 (“This language evinces a legislative desire
to fasten a general, but not a specific, criminal intent as an element of the offense.”).
Specifically, Abpellant acknowledged multiple times that he knew the pack.age contained
illegal dmgs. When initially approached by law enforcement, Appellant indicated the
package likely contained illegal drugs. (R. 95, 170). Then, Edmonson read Appellant his
rights pursuant to Miranda and Appellant orally waived his rights and again
acknowledged the package likely contained narcotics. (R. 9-11, 94-95). After Arcos, the
trained canine, positively identified drugs in the package and Edmonson opened the
package, Appellant yet again provided an oral statement that‘ he knew the package
contained illegal drugs and then gave a written statement that he wés picking up the
package for one-hundred dollars, was to deliver it to its owner, and knew it contained
illegal drugs. (R. 103, 106-07, 343-46, State’s Ex. No. 10-11). Furthermore, Appellant
acted iq an inculpatory manner when confronted by officers, throwing the package near a
vehicle and looking for an escape route. Thus, the evidence and t’estimbny presented
during trial established Appellant had knowledge of the package’s contents. Critically,
viewing that evidence and testimony in a light most favorable to the State as required, the
jury could have rationally and logically concluded Appellant knew the package contained

the requisite amount of illegal drugs when possessing it, satisfying the requisite elements
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necessary to convict him of .trafﬁcking in illegal drugs pursuant to Section 44-53—
370(e)(3).

In arguing the trial court erred in denying his motion for a directed verdict,
Appellant contends the State’s évidénce merely raised the suspicion of Appellant’s guilt,
as the State failed to present any substantial circumstantial evidence that Appellant knew
the package specifically contained Oxycodone.3 (App. Br. 24-25) However, Appellant’s
argument is ﬂawéd fof several reasons. Initially, Appellant’s assertions that the State
needed to establish he knew the identity of the particular illegal substance he was
possessing to satisfy Section 44-53-370(e)(3) is incorrect, as trafficking in illegal drugs,
like all trafficking offenses in South Carolina, is a general intent crime requiring
knowledge that the substance is illegal. See Attardo, 263 S.C. at 549, 211 S.E.2d at 869
(“This language evinces a legislative 'desire to fasten a general, but not a specific,
criminal intent as an element of the offense.”). Additionally, as discussed above,
Appellant’s argument ignores the multitude of cases establishing that possession gives
rise to an inference of the possessor’s knowledge of the character of the substance. See

e.g., Mollison, 319 S.C. at 45, 459 S.E.2d at 91 (holding possession gives rise to an

*In support of this position, Appellant argues the State must establish Appellant knew the specific illegal

drug—Oxycodone—in the package and that “if there is a reasonable doubt as to whether [he] was aware of
the nature of the substance possessed . . . he would not be guilty of the offense.” Appellant appears to be

using the incorrect standard for when a trial court is ruling on a directed verdict motion. As our Supreme

Court stated in Bennett, when ruling on a directed verdict motion, the trial court must view the evidence in

the light most favorable to the State and must submit the case to the jury if there is “any substantial

evidence which reasonably tends to prove the guilt of the accused, or from which his guilt may be fairly

‘and logically deduced.” Bennett, 415 S.C. at 236-37, 781 S.E.2d at 354. This is a different analysis that

when a jury is determining if there is any reasonable doubt as to whether Appellant is guilty. See Id.

(“[T]he lens through which a court considers circumstantial evidence when ruling on a directed verdict.
motion is distinct from the analysis performed by the jury. . . Within the jury's inquiry, it is necessary that

every circumstance relied upon by the state be proven beyond a reasonable doubt; and that all of the

circumstances so proven be consistent with each other and, taken together, point conclusively to the guilt of
the accused to the exclusion of every other reasonable hypothesis. . . . However, when ruling on a directed

verdict motion, the trial court must view the evidence in the light most favorable to the State and must

submit the case to the jury if there is “any substantial evidence which reasonably tends to prove the guilt of
the accused, or from which his guilt may be fairly and logically deduced.”) (internal citations omitted).
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inference that the possessor knows the character of the substance); Attardo, 263 S.C. 546.

211 S.E.2d 868 (same). Furthermore, Appellant’s deliberate and willful ignorance of the
specific substance he was possessing, despite knowing it was illegal, amounts to guilty
knowledge. See Freeland, 106 S.C. 220, 91 S.E. 3 (holding intentional ignorance is not an
excuse to relieve liability from criminal acts).

Because the testimony and evidence the State presented during trial established
each element of the offense of tréfﬁcking in illegal drugs, the trial judge was required to
deny Appellant’s directed verdict motion and submit the charge to the jury. See Attardo,
263 S.C. at 550; 211 S.E.2d at 869 (holding Attardo’s actual possession of narcotics
supported an inference of his knowledge in regards to the character of the substance and
made the knowledge element a ciuestion for the jury to resolve). Accordingly, the trial
judge properly denied Appellant’s directed verdict motion, and his ruling was supported
by the evidence. See Gaster, 349 S.C. at 555, 564 S.E.2d at 92 (“On an appeal from the
trial court's-denial of a motion for a directed verdict, the appellate court may only reverse

the trial court if there is no evidence to support the trial court's ruling.”). Appellant’s

convictions should be affirmed.
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1.  The trial court properly admitted Appellant’s statements to law enforcement
into evidence.

When Edmonson and Bass approached Appellant in the parking lot of the Villaé
Court apartment complex, Appellant threw the package near a véhicle and began looking
around as if he was trying to find an’ escape route. (R. 92-94, 122, 187-88). Bass drew his
wegpoh and ordered Appellant to the ground. (R. 121, 187-88). When Appellant failed to
comply, Bass assisted Appellant to the ground and placed him in handcuffs. (R. 94, 121,
188). Edmonson identified himself as law enforcement and asked Appel}ant what was in
the package. (R. 94-95). Appellaht indicated thé package likely contained illegal drugs..
(R. 95, 170). Edmonson then read Appellant his rights pursuant to Miranda and Appellant
orally waived his rights. (R. 9-10, 94-95). Appellant acknowledged the packagé likely
contained narcotics and gave consent to open the package. (R. 11, 955. Edmonson elected
to‘ call a canine unit trained to identify narcotics before opening the package. (R. 995).
After the canine indicated the packagé contained a ‘controlled substance, Edmonson
called his partner, who obtained a search warrant to open the package. (R. 46-47, 54-61,
06-97, 125-26, 146-47, 223-24). '

Edmonson then opened the package and discovered three-hundred} tablets of
Oxycodone hidden inside a wax candle. (R. 99-101, 133-35, 224-25). After discovering
the pills, Edmonson asked Appellant what was going on and Appellant agreed to give a
statement. (R. 100-01). Edmonson advised Appellant of his Miranda rights for second
time and Appellant acknowledged in writing he understood those fights and wished to
waive them. (R. 101-02, 106-08). Appellant gave a written statement that he was picking

up the package for one-hundred dollars, was to deliver it to its owner, and knew it

26



contained illegal drugs. (R. 106-07). Following his statement, Edmonson transferred

Appellant to the Lexington County Detention Center. (R. 110).

During the Jackson v. Denno hearing, the State presented testimohy from
Edmonson, Miramontes,'apd Bass. Edmoﬁson testiﬁed-he and Bass ordered ARpellant to
stop and placed him in handcuffs before they asked Appellant what he was doing. (R. 9-
10, 20-21). Edmonson testified Appellant initially denied being in possession of the
package or knowing what was inside the package, but eventually indicated the package
likely contained narcotics. (R. 10-11, 19-21). Edmonson then read Appellant his rights
pursuant to \M_irgr_l_d_a. (R. 10-11). After Edmonson informed Appellant of his rights,
Appellant indicated again the package likely contained illegal drugs—likely narcotics—
and agreed to waive his rights and speak with law enforcement. (R. 10-12). Appellant
agreed to give a written statement and Edmonson advised him of his rights pursuant to
Miranda for a s;cond time. (R. 12-13, 345-46, Court’s Ex. No. 1). Appellant signed a
written waiver of his rights and provided a written statement that he knew drugs were in
the package and he was ‘picking it up for money. (R. 12-15, 345-46, Court’s Ex. No. 1).
Miramontes testified he watched Appellant pick up the package from the doorstep, but
was not present when Appellant gave any statements. (R. 28-33). Bass testified similaﬂy
'to,‘ Edmonson to the events surrounding Appellant’s statements, but recalled Appellant
receiving Miranda warnings before giving his initial oral statement that the package
likely contained drugs. (R. 34-39). |

Appcllant/fnoved to suppress his oral and written statements and argued he was
- under duress when he made the statements. (R. 40). Appellant also argued there was
conflicting testimony as to whether Edmonson questioned Appellant prior to giving any

Miranda warnings. (R. 40). The State conceded Appellant’s statements made pre-
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Miranda warnings were inadmissible and it would not seek to introduce those in its case
in chief. (R. 41). The trial court ruled Appellant’s oral and written statements made
following the advisement of Mim warnings were given knowingly, freely, and
voluntarily, and therefore, were admissible. (R. 42). However, the trial court determined
the portions of Appellant’s statements pertaining to his prior involvement in retrieving
packages for money must be redacted. (R. 41-43).

During Edmonson’s trial testimony, the State presented Appellant’s oral and
written statements establiéhing Appe‘llanf knew tﬁe package contained illegal drugs. (R.
95-110). During cfoss-examination, Appellant’s counsel questioned Edmonson if
Appellant initially denied knowing what was'in the package. (R. 23). Following cross-
examination, the State argued Appellant had opened the door to allow it to question
Appellant on his pre-Miranda statements to law en'forceme;nt by questioﬁing Edmonson if
Appellant initially denied knowing the package’s contents. (R. 146-49). The trial court
allowed the State to proffer its intended line of questioning, which was intended to elicit
testimony regarding Appellant’s recent release from priéon, his inability to find
employment, and his previous involvement picking up packages he knew contained -
illegal drugs. (R. 148-56). After argument from both parties, the trial court ruled the
preferred testimony was more pr_ejudicial than probative, but did allow the State to elicit
téstimony from Edmonson that Appellant knew the package contained illegal drugs and
was picking it up for payment. (R. 152-63, 169-70).

On appeal, Appellant contends the trial coﬁft erred in admitting his statements to
law enforcement prior to and after he was adfninistered Miranda warnings. Appellant
argues his pre-Miranda statements were unconstitutionally taken while he was in custody

and therefore are inadmissible. However, Appellant fails to make any argument
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challenging the trial court’s ruling that defense counsel opened the door to these
statements through his cross-examination of Edmonéon, and therefore, has waived this
issue on appeal. Additionally, Appellant avers his post-Miranda statements were
inadmissible because they were tainted by the initial violation and the product of an
involuntary waiver. Appellant afgues both statements therefore should have been
suppressed and the trial court’s refusal to do so is reversible error. To the contrary,
Appellant’s post-Miranda statements were made following a knowingly, voluntarily, and
intelligently waiver and Appellant’s pre-Miranda statements were admissible after
Appellant opened the door. Accordingly, the trial court properly admitted the statements
into evidence during trial and his ruling was fully supported by the evidence and
testimony presented during trial. Appellant’s convictions should be affirmed.

A. The trial court’s ruling that Appellant’s pre-Miranda statements were
admissible once the door was opened is not challenged on appeal and,
therefore, is now the law of the case and not preserved for review.
Regardless, the trial court did not abuse its discretion in admitting
into evidence Appellant’s initial statements to law enforcement

regarding his knowledge that the package contained illegal drugs
because defense counsel opened to door to such testimony.

Following the Jackson v. Denno hearing, the State conceded Appellant’s pre-
Miranda statements were inadmissible and that it would not seek to introduce them
during its case in chief. However, following. Edmonson’s cross-examination, the State
argued defense counsel had opened the door- by questioning Edmonson as to whether
Appellant had denied knowmg the package’s contents initially. After allowing the State
to proffer its intended line of questioning, the trial court allowed the State to elicit
testimony from Edmonson that Appellant knew the package contained illegal drugs and

was picking it up for payment, ruling defense counsel had opened the door.

o
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i The trial court’s ruling that Appellant’s pre-Miranda statements were
admissible once the door was opened is not challenged on appeal and
thefefore, is now the law of the case and not preserve_d‘for this Court’s
review.

On appeal, Apgéllant argues the trial court erred in admitting his statements to
law enforcement prior to receiving 'his Miranda warnings because he was “clearly in
custody based upon thé totality of the circurﬁstanqes.” (App. Br. 28). .PIoweiler, he fajls to
make ‘any argument as to the trie;l court’s ruling that the door had been opened. ‘Because
he has failed to p;esent- any argument as to why the trial court erred in ruling the door was
opened, but iﬁstead, presents argument on a different alleged error, the trial court’s rﬁling
fs the law of the case and this issue is not preserved for appellate review. See State v.-
Fripp, 396 S.C. 434, 441-42, 721 S.E.2d 465, 468-69 (Ct. App. 20V12) (finding Fripp’s
argument not preserved for appellate review and the trial court’s ruling was the law of the

case where Fripp did not dispute the correctness of the trial court’s ruling that he opened

the door to Officer Heany’s hearsay testimony, but challenged it on other grounds);

Burton v. Cnty. of Abbeville, 312 S.C. 359, 363, 440 S.E.2d 396, 398 (Ct. App. 1994)

(stating the appellant's failure to challenge the trial court’s ruling in the appellate brief

renders the unchallénged ruling the law of the case). See also State v. McCrgx, 332.8.C.
536, 542, 506 S.E.2d 301, 303 (1998) (finding where an appellate argument differs from
the argurﬁent made at trial, the argumeﬁt is unpreserved for appeal). Because Appéllant
did not dispute the cor;ectneés of the trial court’s ruling that he opéned.the door to his
initial statemehfé to law enforcement before he received M_irgr}_da warnings, this ruling is

the law of the case and not preserved for this Court’s review.
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il Regardless, the trial court did not abuse its discretion in admitting
Appellant’s initial statements to law enforcement regarding his
knowledge that the package contained illegal drugs into evidence after
defense counsel opened to door to such testimony.

Assuming this issue was properly preserved for appellate review, the trial court
properly adr\nitted Appellant’s initial statements to law enforcement regarding his
knowledge that the package contained illegal drugs into evidence after defense counsel
opened to door to such testimony.

The admissibility of evidence is within the trial judge’s discretion, and, therefore,

evidentiary rulings of the trial court will not be reversed on appeal absent an abuse of

discretion or the commission of a prejudicial legal error. State v. Mansfield, 343 S.C. 66,

77, 538 S.E.2d 257, 263 (Ct. App. 2000). Likewise, a decision as to whether a party
opens the door to the admission of otherwise inadmissible evidence during a trial is left to
the sound discretion. of the trial judge. State v. Page, 378 S.C. 476, 483, 663 S.E.2d 357,

360 (Ct. App. 2008); see State v. Adcock, 194 S.C. 234, 239-240, 9 S.E.2d 730, 732

(1940) (“It appears that counsel opened wide the door for the presentation to the Court of
the facts touching appellant’s connection with the slot machine. . . . [T}his Court will not
interfere with the trial Judge’s exercise of his discretion, unless there is a manifest abuse
of it[.]%).

It is firmly established that otherwise inadmissible evidence can be properly
admitted after opposing cotunsel' opens the door to that evidence. Page, 378 S.C. at 482,
663 S.E.2d at 359. “[W]hén a party introduces evidence abouf a particular matter, the
other party is entitled to explain it or rebut it,. even if the latter evidence would have been
incompetent or irrelevant had it been pffered initially.” State v. Beam, 336 S.C. 45, 52,

518 S.E.2d 297, 301 (Ct. App. 1999); see State v. Young, 364 S.C. 476, 485, 613 S.E.2d
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386, 391 (Ct. App. 2005) (“The jurisprudence of this State contains a plethora of
enlingening cases establishing and explicating the proposition that a defendant may open
the door to what would otherwise be improper evidencé.”). “[A]ln appellant cannot
complain of prejudice resulting from the admission of evidence to which she opened the
door.” State v. Rice, 375 S.C. 302, 329, 652 S.E.2d 409, 422 (Ct. App. 2007).

During trial, Appellant’s counsel questioned Edmonson if Appellant initially
denied knowing what was in the package. (R. 123). Following cross-examination, the
State argﬁed Appellant had opened the door to allow it to question Appellant on his pre-
Miranda statements to law enforcement by questioning Edmonson if Appellant initially
denied knowing the package’s contents. (R. 146-49). The trial court allowed the State to
proffer its intended line of questioning, which was intended to elicit testimony regarding
Appellant’s recent release from prison, his inability to find employment, and his previous
involvement picking up packages he knew contained illegal drugs. (R. 148-56). After
argument from both parties, the trial court ruled the preferred testimony was more
prejudicial than probative, but did allow the State to elicit testimony from Edmonson that
. Appellant knew the package contained illegal drugs and was picking it up for payment
based on a finding that Appellant had opened the door based on his cross-e>$amination of
Edmonson. (R. 152-63, 169-70).

By asking Edmonson abput whether Appellant initially denied knowing what was

in the box, Appellant opened the door for the solicitor to inquire into his initial statements

to law enforcement before he was read his Miranda rights. Appellant was not permitted to
introduce only the portion of his initial statement beneficial to himself and then bar the
State from presenting a full and complete explanation of all of the details of those

statements. See State v. Kennedy, 143 S.C. 318, 321-322, 141 S.E. 559, 560 (1928)
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(ﬁnding previously inadmissible testimony elicited during redirect examination was
properly admitted in response to questioning by the appellant of the same witness along
similar lines during cross-examiriat.ion).v The additional testimony related to Appellant’s
initial statement to. law enforcement was necessary for a complete p(resentation of the
context of his statements and was merely offered to explain the testimony elicited by
Appellant. Therefore, the trial court did not abuse his discretion in admitting the

previously inadmissible testimony regarding Appellant’s initial pre-Miranda statement.

See State v. Curtis, 356 S.C. 622, 632, 591 S.E.2d 600, 605 (2004) (“Given that [the

defendants] maintained that PPS did not allow pornographic materials or links on the

website, it is patent that they opened the door to this line of inquiry.”). Appellant’s
. i

conviction should be affirmed. ’

B. The trial court properly admitted Appellant’s post-Miranda
statements into evidence after determining the statements were
knowingly, intelligently, and voluntarily made under the totality of
the circumstances and because the trial court’s ruling was supported
by the undisputed testimony and evidence presented during trial
establishing Appellant knowingly, intelligently, and voluntarily
waived his rights before making his statements.

Appellant argues the tfial court erred in finding his oral and written statements
made after he received Miranda warnings were voluntary and admissible because they
were tainted by the initial violation where Edmonson questioned Appellant prior to
advising him of his rights. In support of his argument, Appellant cites to Missouri v.
Seibert, 542 U.S. 600 (2004) and State v. Navy, 386 S.C. 294, 688 S.E.2d 838 (2010),

both of which he asserts are factually similar to his case. However, this is unpersuasive,

as Appellant’s case is readily distinguishable from both Seibert and Navy. The trial court

properly admitted Appellant’s post-Miranda statements into evidence after determining
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the statements were knowingly, intelligently, and voluntarily made under the totality of
the circumstances. Appellant’s convictidn shéuld be affirmed.

In criminal cases, appellate courts sit to review errors of law only. State v.
Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 2201(2006). The reviewing court is bound by

the trial court’s factual findings unless they are clearly erroneous. State v. Quattlebaum,

338 S.C. 441, 452, 527 S.E.2d 105, 111 (2000). The appellate court does not re-evaluate
the facts based on its own view of the preponderance of the evidence, but instead, simply

determines whether the trial judge’s ruling is supported by any evidence. State v. Wilson,

345S.C. 1, 6,545 S.E.2d 827, 829 (2001).
The admission or exclusion of evidence rests on the sound discretion of the trial

judge and will not be reversed absent an abﬁse of discretion. State v. Gaster, 349 S.C.

545, 557, 564 S.E.2d 87, 93 (2002). “An abuse of discretion occurs when the conclusions
of the trial court either lack evidentiary support or are controlled by an error of law.”

State v. McDonald, 343 S.C. 319, 325, 540 S.E.2d 464, 467 (2000). “A trial judge has

considerable latitude in ruling on the admissibility of evidence and his rulings will not be

disturbed absent a showing of probable prejudice.” State v. Kelley, 319 S.C. 173, 176,

460 S.E.2d 368, 370 (1995).

Under Miranda v. Arizona, 384 U.S. 436, 444 (1966), prior to custodial
interrogation, a suspect must be warned he has a right to remain silent, any of his
statements may be used against him, and he has a right to an attorney. A defendant can
waive these constitutional rights with a knowing and voluntary waiver. Id.

A confession or statement by a defendant is not admissible unless voluntarily

made. State v. Myers, 359 S.C. 40, 47, 596 S.E.2d 488, 492 (2004). If a defendant is

- advised of his constitutional rights and then chooses to make a statement, the burden is on
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the State to prove by a preponderance of the evidence the defendant voluntarily waived

his rights. State v. Rochester, 301 S.C. 196, 200, 391 S.E.2d 244, 246 (1990). When

considering the admissibility of a defendant’s statements, the trial judge should examine

the totality of the circumstances surrounding the incident to determine whether the State

has met its burden of proof. State v. Rabon, 275 S.C. 459, 461, 272 S.E.2d 634, 635
(1980). On appeal, the trial judge’s decision as to the voluntarinéss of a statement will not
be reversed unless the ruling' Wwas so erroneous it constituted an abuse of discretion. State
v. Simmons, 384 S.C. 145, 162, 682 S.E.2d 19, 28 (Ct. App. 2009).

In Missouri v. Seibert, 542 U.S. 600, 604 (2004), the United States Supreme

Court determined incriminating statements elicited prior to the recitation of the
constitutionally-required warnings were not admissible even if the statements were

repeated after the apprdpriate warnings. In Seibert, the police arrested Seibert at 3:00 a.m.
/

and took her to the police station for an interview. Seibert at 604. The arresting officer

/

deliberately refrained from providing Miranda warnings and left Seibert alone in an
interview roorﬁ. Id. After fifteen to twenty minutes, a different officer arrived and
questioned Seibert for thirty to forty minutes while squeezing her arm and encouraging
her to admit her role in the crime. 1d. at 604-605. After Seibert finally admitted her guilt,
she was permitted a twenty-minute coffee and smoke break. Id. Following this break, the

officer turned on a tape recorder, gave Seibert her Miranda warnings, and obtained a

signed waiver of those rights. Id. He then resumed questioning by confronting Seibert
with the incriminating statements she made prior to the break and rehashed all of the
same incriminating information. Id.

The United States Supreme Court held that the “question-first” procedure

employed by the police in Seibert’s case was constitutionally infirm because the
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7

“midstream recitation of warnings after interrogation and unwarned confession could not

effectively comply with Miranda’s constitutional requirement.” Id. at 604. In reaching

this conclusion, the Court pqinted out the following relevant factors that bear upon

whether “midstream” Miranda warnings could be effective enough to accomplish their
N

object:

(1) The completeness and detail of the. questions and answers in the first
round of interrogation;

(2) The overlapping content of the two statements;
(3) The timing and setting of the first and the second 'rolunds of
interrogation;

(4) The continuity of police personnel; and

(5) The degree to which the interrogator’s questions treated the second
round as continuous with the first.

Id. at 615. In Seibert’s case, the unwarned interrogation occurred in the station house, and
the questjoning was “systeinatic, exhaustive, and managed with psychological skill.” Id.
In fact, ‘When the police were finished with this first round, “there was little, if anything,
of incriminating potential left to be said.” Id. at 616. The warned phase of the questioning
proceeded after only a short break and took place in the same location. Id. The same
officer conducted the first and second rounds of questioning. Id. The officer did not
advise Seibert that her prior statement might be inadmissible in court and in fact made the
second round of questioning seem like two sessions that were parts of a “continuum”;
under these circumstances it would be “unnatural” to refuse to repeat during the second
round what had already been said before. Id. at 616-17. Accordingly, the Court found that
a statement repeated after Miranda warnings in such circumstances is inadmissible. Id. at

617. ' : 5
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In 2010, our Supreme Court analyzed Seibert in State v. Navy, 386 S.C. 294, 688
S.E.2d 838 (2010). In the case, Navy’s son was rushed to the hospital after being found
unresponsive in his crib. After the death of his son, Navy gave a statement to law
enforcement while he waé still at the hogpital, but because he was “so upset and
distraught,” officers thought the statement was incomplete. Officers later learned from
the pathologist who performed the autopsy that the cause of death ‘was smothering or
suffocation. Id. at 297, 688 S.E.2d at 839

The following day, officers went to Navy’s home with the intent of transporting
him to the sheriff’s office for further questioning. Thereafter, Navy ga\//e a statement in
which he described noticing the child having breathing problems and his subsequent
panic. Id. aﬁ 297-298, 688 S.E.2d at 839. Thereafter, officers informed Navy his son had
suffocated and there was evidence of broken ribs. Navy asked if he was under arrest and
was told he was not. The ofﬁcers then engaged lin follow-up questioning. “At this
juncture, the nature of the interrogation and [Navy]’s status changed, and what had begun
as a voluntary question and answer session matured into custodial interrogation.” In this
first statement, Navy admitted to popping the child on the back and possibly patting the
child on the mouth. After this Astatement, Navy received another smoke break. Id. at 298-
299, 688 S.E.2d at 840.

Officers then advised Navy of his Miranda warnings. Afterward, Navy gave his
.sécond statement, which was his first in writing. This statement echoed his previous oral
statement except Navy admitted to placing his hand over his son’s mouth to stop his
crying multiple times, including possibly covering his nose area as well, popping him on
the back causing the child to cry out loudly, and feeling frustrated because the child was

crying. Id. at 299-300, 688 S.E.2d at 840.



Following this second statement, officers contacted the pathologist, who told them
the description provided by Navy in his second statement could not have caused the
child’s death. In response to this information, officers obtained a third written statement
from Navy. Navy then admitted that he could have held his hand over his son’s nose and
mouth for longer than he first said, poséibly for up to two minutes. Id. at 300, 688 S.E.2d

\ _
at 840-841.

Our Supreme Court held Navy’s first statement was admissible because the record
contained evidence- to support the trial court’s finding Navy was not in custody. The
Court noted i\ivas\ “debatable whether a reasonable person would have believed himself to
be in'c;ustody at the time the first statement was given.” Id. at 301, 688 S.E.2d 841.
Conversely, the Court held Navy’s second and third statements were obtained in violation
of Seibert and were therefore inadmissible. The Court found:

The officers began the questioning of respondent with knowledge that the

child had been suffocated and with the intention of eliciting a confession.

After respondent's first oral statement, the officers “sprang” the

suffocation/healing rib fractures information on respondent, and began an

unwarned custodial interrogation designed to elicit incriminating
information, that is, questioning designed to have respondent admit to
having hit the child and to having smothered him. Once those
incriminating answers were given—i.e. after respondent admitted he had
popped the child on the back and “patted” his mouth—respondent was
permitted a supervised cigarette break, then given Miranda warnings, with
interrogation by the same officer resuming immediately.
' ' \
Navy, 386 S.C. at 303, 688 S.E.2d at 842. The Court concluded the Seibert factors were
met and “none of the curative measures suggested by Justice Kennedy, i.e. an additional
warning that the answers given after the first statement but before the administration of

Miranda warnings may not be admissible, a substantial break in time, or change of

circumstances, occﬁrred here.” Navy, 386 S.C. at 303, 688 S.E.2d at 842. -
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The present case is distinguishable from Seibert and Navy and a review of the five
factors set forth in Seibert weigh in favor of adrﬂission of Appellant’s post-Miranda
statements. Appellant was approached by police while he had the packagé of Oxycodone
in his possession and upon realfzation that he had been caught, he attempted to discard
the package and find an escape route. (R. 19). At that time, Edmonson and Bass ordered
Appellant to the ground and handcuffed him. (R. 9-10). Edmonson asked Appellant what
was in the package and he initially denied knowing it contained contraband but quickly
changed his story and admitted the package contained illegal drugs. (R. 10, 20-21, 149-
50). Edmonson then administered Miranda warnings to Appellant and asked Appellant if
he would like to talk. (R. 10-11, 21). Appellant acknowledged he understood his rights
anci agreedxto waive them and talk to law enforcement. (R. 11-12). Appellant admitted he
knew the package contained illegal drugs, he was picking up the package for money
because he could not find a job because he had recently been released from prison, and
gave consent to open the box in this second oral statement. (R. 11-12, 21, 150). After a
drug-sniffing canine made a positi\}e identification, a search warrant was c;btained, and
Edmonsbn opened the box to discover the three hundred tablets of Oxycodone, Appellant
again indicated he would talk to law enforcement. (R. 12-13). Edmonson then re-
administered Miranda warnings to Appellant and Appellant gave a written statement
approximately \forty-ﬁve minutes after first encountering police. (R. 12-15, 1.83)'

Appelle;nt’s initial statement to law enforcement was brief and consisted of him
denying then quickly admitting he knew the package contained illegal drugs. He did not
provide any detail about why he had picked up the box or his role in previous drug
transactions. In contrast, his second and third statements were much more detailed and

lengthy, with Appellant again adrﬁitting to knowing the box contained illegal drugs, but
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also informing law enforcement he was acting as a mule to support his family due to
trouble finding work. Additionally, Appellant’s final written statement was taken less
than forty-five minutes after officers approached him and he gave his first oral statement.
During this time, there was a significant break in questioning, where Edmonson called in .
a drug-sniffing canine that made a positive identification of drugs inside the box,
obtained a search warrant from a magistrate, opened the box, and broke apart the candle

to reveal the Oxycodone. These are all marked distinctions from Seibert and Navy and

establish that Appellant’s second and third statements were admissible. Cf. Seibert, 542
U.S. at 616 (“The unwa:rned interrogation was conducted in the station house; and the ‘
questioning was systematic, exhaustive, and managed with psychological skill. When the
police were finished, there was little, if anything, of incriminating potential left
unsaid.” ‘(emphasis added)).a_lp_d Navy, 386 S.C. at 303, 688 S.E.2d at 842 (“Once the
incriminating answers were given—i.e. after respondent admitted he had popped the
child on the back and “patted” his mouth—respondent was permitted ‘a supervised
cigarette break, then given Miranda warnings, with interrogation by the same officer
resuming immediately.” (emphasis added)). Furthermore, unlike the defendants in Seibert
and Navy, Appellant has a lengthy record and was familiar with law enforcement and the
criminal justice system, thereby reducing the effect of taint from a failure to initially
receive his Miranda warnings. Because Appellant’s second and third statements were
voluntarily made after an informed wai\ver of rights, the trial court did not err in admitting

the statements. See. e.g.. Myers, 359 S.C. at 44, 596 S.E.2d at 490 (“The totality of the

circumstances does not demonstrate that Appellant’s will was overborne by the police.

As there is no evidence that the confession was not voluntary we therefore hold that the
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trial court did not err in admitting Appellant’s confession.”). Appellant’s convictions

should be affirmed. » - .
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CONCLUSION N
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed. |
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