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STATEMENT OF ISSUE ON APPEAL

- Whether the tr1a1 court erred when 1t refused to poll the _|ury where defense counsel'

t1mely requested the Jury be polled, s1nce a poll must be taken 1f the request is made‘7

R




STATEME'NT OF THE CASE

On March 22, 2016 a Berkeley County Grand Jury indicted appellant for the offense of
\ assault and battery of a hrgh and aggravated nature R 502. Appellant was tr1ed before the
: Honorable Marte Murphy and a Jury August 30 - 31, 2017 R. 1. Steve Davis represented

appellant Wllton McNeely and Jordan Smlth represented the state. R. 2.

Appellant was convicted and sentenced to incarceration for fifteen years suspended upon

~

the service of ten years 1ncarcerat10n and five years probat1on R. 498 11°16- 20
[

Th1s appeal follows
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: STANDARD OF REVIEW

The appellate courts of South Carohna review questlons of law de novo. State V. Adams :
409 S. C 641 647 763 S.E.2d 341, 344 (2014) Jordan v. State, 406 S.C. 443, 448, 752 S. E 2d}
K 538, _540 (2013). “We clarlfy that appellate courts review questions of law de novo, with no

deference to trial courts.” Smalls v. State, 422 S.C. 174, 181, 810 S.E.2d 836, 840 (2018).



STATEMENT OF FACTS

On the n1ght of August 8 2015 J1mmy Taylor was: taken to the hosp1tal/and recerved

fifteen st1tches or staples in his head R. 502 R 333,11 13- 16 Taylor d1d not have any mtemal =

injuries. R. 333 1. 11-12. How Taylor came to need the st1tches was the subject of appellant S
- trial. Taylor and appellant agreed a physrcal altercat1on occurred but disputed how it unfoldedv ._
j and who was the aggressor R. 405 ll 5 9 R 152 11. 5 13 | |

| Randy erght the appellant llved across the way and behmd [a] ﬁeld” from J1mmy'
Taylor R 138 1. 21 - 139 1.5, anht was on the way home from work at Swamp Fox Ut1ht1es
w1th two of his adult sons, and stopped “at the Country Corner store.” R. 399, ll 6 9; R. 400 1.

K 1 -21. Wr1ght sa1d he was standmg in line when he saw Taylor who.“had two b1g bottles of Bud -

- y. L1te” look at h1m w1th a “mear look » R 40l 11. 16 21 “I d1dn t know what was wrong with

h1m I had never seen h1m act l1ke that ”R. 401, 11. 22 23
erght left the store and headed home and said that Taylor drove up behind h1m and ’
began to ta1l him aggress1vely. R. 402 1. 12—-14' R. 403 1. 15-19. “He’d rush up on my ‘bumper,

stay there you know real close ” R 403 11 22 23. Wr1ght sald “I put my bllnker on and went to |

turn in, and Just asltumed in, somethmg h1t the back of my truck R. 403 L. 23 404 l 1 After ‘

the beer bottle h1t his truck Wrrght.“want[ed] to find out what-[Taylor s] problem was w1th me.”
R. 404 ll 4 12 R. 418, ll 17 -20. “[M]e and him amt never had any problems, so I didn’t -
know:” R. 404, 11 213, oL S

Wr1ght sa1d he went to Taylor S house where Taylor was at h1s truck R 404. ll 13- 20 |

B sard what s your problem w1th me‘7 What have I done to you‘7” R 404, 11. 21 -23. Wr1ght sa1d

| . . f
A

. 1 Taylor did not have any 1ntema1 bleedmg or broken bones, but required sutures to h1s scalp and
" had bruises on his side. R. 346 l 23 347, l 3; R. 333, 11. 4-5; R. 333, 1l. 16-22; R. 341, 11. 16-
25.



Taylor reached behind the seat of his truck and grabbed a club. R. 404; IL. 24-25. “[H]e said, I'm
going to show you. And he:‘squared back and caught me in my kneecap with the club.f’ R. 405, 11.
7-9.

[O]ne of my sons’ had come bes1de me > and Taylor caught [my son] in the ribs with

o - [the club]. And about that t1me my other son had come up TR 405 1. 5 13 Wrrght admltted |

S N

| that one of h1s sons struck Taylor wh11e commg to his defense but sa1d “I was on the bottom of -

the pile. l can’t tell y0u [wh1ch one].” R. 406, 11. 18-23.

!

Taylor alleged Wright passed him, and someone threw’a' beer bottle at Taylor’s’truck. R.

- 148, 1. 25 - 149 l 21 Accordmg to Taylor Wr1ght -and his sons came up to Taylor in h1s

- dr1veway and erght sa1d “he was gomg to/F me up » R 150 l 24 - 151 L 5; R 152, ll 3 5.

" Taylor cla1med he was h1t in 1 the head w1th a metal mstrument by Shawn R. 152, l 12 - 153 L 2;

Lo 'R, 157, 1L 20 22 Accordmg to. Taylor all three men’ then began to’ h1t h1m R. 154 ll 17 20 o

- publ1shed by the clerk R 487 l 25 488,1. 6.

Taylor den1ed that he pulled a baseball bat out of h1s truck and attacked erght R. 191 11. 9-12.

N

_Verdtct
The jury rdeliber'ated for two hours, asking to be re-charged on the elements of ABHAN

and its lesser 1ncluded offenses. R. 484 lL.7- 487 L. 16 R 501. A Verdrct of gu1lty was later :

: l

The clerk sa1d “Ladles and gentlemen of the Jury, if th1s is’ your verd1ct would you
{

please s1gn1fy by ralsmg your r1ght hand"” R 488, 11, 7- 9. The transcr1pt reﬂects the Jury ralsed :

" hands.” R 488 l 10 The court 1mmed1ately told the Jury “Thank you ladres and gentlemen If ‘, :

* you would please go ‘to the j Jury room for the very last time, I will bé in there~to release you -

2 Wright told Detectlve Ward that his sons Adam and Randy, Jr were with him, but testified
that he gets his kids “mixed up” sometimes, and that it was actually Adam and Shawn who were
with him: R. 417, 1I. 7-15..






ARGUMENT

'
o
I

The trial court erred when it refused to poll the |urv where defense counsel trmely .
/ ‘ ‘ b

i requested the jury be polled smce a poll must be taken if the request is made. '

The court asked the part1es if there were any other matters before it released the J’ury, and'
' the defense requested the court poll the Jury -The court’s- refusal to poll the jury was error.. A
- trial Judge must conduct a jury poll if requested by e1ther party.” Green v. State, 351 S.C. 184- |
196 569 S.E.2d 318, 324 (2002) “The trial judge must be sat1sf1ed that the verdict is unanlmous _
and must conduct ajury poll at the request of either party.” State V. Kelly, 372 S.C. 167 170 641
SE 2d 468, 470 (Ct. App 2007) ' ' °

| 'Wh1le the manner of poll1ng\ is up to the judge, polliné must be a query of ’each juror

_' 1nd1v1dually “Pollrng is a pract1ce whereby the court determ1nes from the jurors md1v1dually

o whether they assented and st1ll assent to the verd1ct » State v. LGa’er 276 S.C. 304, 308, 278 S

L S E2d 335 338 (1981) (emphas1s added) “To poll the ]ury means to examine each Juror v.' v

o separately, after a Verd1ct has been g1ven as to h1s concurrence in the Verdrct State v Sanders S

R [ o
h 251 S C 431 436 163 S. E 2d 220 224 (1968) (1nternal quotat1ons omltted) (emphas1s added) -

| (quotrng Black’s Law D1ctlonary, Fourth Edltlon) State V. Roper 274 S C 14 20 260 S E. 2d:" o

| 705 708 (1979) (manner of tr1al Judge s poll1ng of the Jury was not coercive because 1t was .
“\ \ !

L necessary that the court’ ask follow-up questrons 1n order that the record accurately reﬂect the B

o posm_on of the Juror).'- Lo

A close readmg of State v. LGder supra is instructive. here L1nder was a death penalty‘ :
case, and the court polled the j Jury when it retumed a gu1lty verd1ct but refused the defense s
request to poll the j Jury as to the sentencing phase Lma’er 276 S. C at 308, 278 S.E.2d at 337 ’

The defense asked the court to poll the j Jury to “determine whether the death sentence remamed -



EER ‘had s1gned the recommendatron and found the foreman s afﬁrmatrve reply served in place of a e

: ,9,' . (. ,V

: ;-";i};poll Id The South Carolma Supreme Court found th1s error requlred reversal Id “The tr1al

o A Judge must be sat1sﬁed that the verdrct'ls unammous A Jury poll 1s not absolutely requrred 1f the

S 'tr1al Judge 1s 0therw1se assured that the above requ1rements have been met and 1f no request for a.. -

o j poll has been made by a party » Id at 309 278 s. E2d at 338

| “Whether a poll of the Jury w1ll be conducted is d1scret1onary wrth the tr1al Judge unless 2 |

“ a pollmg 1s requested If the reque

made‘ a poll must be taken We establlsh thls rule to P

n dlspel any doubt a party mlght entertam as to the proprlety of a Jury verdlct as rendered 7 ﬂ =

o vLmder 276 S C at 309 278 S E 2d at 338 (emphas1s added)

%

l::"‘does ‘not-‘«fully 'assent Humphrzes

..1'

o Jurors ? State v Tennant 319 S E 2d 395 399 (W Va 1984) “[M]embers of a group may react B

o :; d1fferently when addressed as a group, and when addressed 1nd1v1dually ”? State V. Pare 755»:-‘,‘ 2 ‘

b

"*".'ir‘.?ZAzd 180 193 (Conn 2000)

¥ L
i

The object of a Jury poll 1s to ascertam for a certa1nty that each of the Jurors approves of ‘. : AR
the ’verdlct as retumed that no'one has b‘een/‘coerced or-rnduced to srgn a verd1ct to wh1ch he‘ : - i '

‘ il s Dzstr'zctﬂvolf Columbza 174 Us. 190, 194 (1899) “cOurtsﬁ?;Fl c
'have recogmzed that the ch1ef purpose behmd an 1nd1v1dual poll of Jurors 1s to enable a Juror to:’

‘ express any reservat1on he may have about the verdlct free from the pressure of h1s fellow: ‘

‘ﬁ_f‘ fl " [T]he r1ght to poll the Jury," although not const1tut10nal is- nonetheless a substantlalf";-'f ‘

" j‘~the retum of the verd1ct 1s a corollary,to the defendant s rlght to a unammous verd1ct > State V.

i.,;:“f.f.;Behnke 456NW2d 610 612(W1s 1990)

S rlght 7 Umted States v Randle 966 F 2d 1209 1214 (7th Cir. 1992) “The rrght to poll the Jury at  ; I;/ﬁ : ,



, o Jury Defense counsel moved to poll the ]ury, and correctly explained that although the _]UI‘OI'S ,

State v. Pare, supra, is-analogous to the case at-hand. Corinecticut had a state practice - .-
rule similar to South Carolina’s mandate inth'nder' that if a request is made, a poll must be taken,

" Id. at 182. In Pare, the court asked ” ith:e‘_ juryil collectiyely about the verdict, and the jury -
cdllectively responded that the yerdict was una'nimous Id at 184-85‘ Pare’s defense counsél.
requested that the j _]llI‘OI‘S be polled but the court refused “I was looklng right at the jury, they all - |

, nodded and answered yes to my questions S0 I ll deny your request ” Id. at 186.

The Connecticut Supremeé. Court fo'und the tri'al court’s failure to conduct a poll was '“not
. 'subject to harmléss error analysis but rather ‘ requires automat1c reversal of the defendants

S conv1ction - because there is no way to ascertain the effects ofa poll not taken 1d. at 194.

. The we1ght of authorlty from other states also ﬁnds revers1ble error results from failure to -

' conduct a mandatory poll “The rlght to a poll of the Jury 1s a materlal right derived from the
. common law In- cr1m1nal cases the right to poll the Jury is not discretionary, and the denlal of

= that right when t1mely_ requested is reversible er‘ror. ~R1nker: 12 State, 492 S.E.2d 746, 747 (Ga.

App. 199.7) (inter_nal alternations and punctuation omitted) “‘[”f]he denial of one’s right to poll

. the jury dictates that a‘new trial be awarded.” Co;rzmonwedlth V. l)ovizney, 732 A.2d 593, 595 (Pa.
1999). State v. Behnke 456 N. W 2d at 614 (fallure to poll jury without. the defendant s knowmg,

~voluntary, and unequlvocal waiver is grounds for automatic reversal “Prejudice is presumed.”);

o ‘State V. Pockert 746 P.2d 839 841 (Wash App 1987) (fallure to poll Jury upon defendant s “

o ¢request is rever51ble error even absent any showmg of prejudice)

N

Here the court asked the parties 1f they had any matters to address before 1t released the -~

n|

‘ \ruv

oS '.4ra1sed the1r hands “tHat’ s a cont1nuat10n——that would be a: group aspect polling of the Jury 7 R , :

' 489 ll 3- 5 Counsel requested an 1nd1v1dual query of each Juror R 489 ll 5 8. “Polhng is a |



ptactic¢ wherebythe .coﬁl;t determmes from ﬁllej:jfu‘_rors.in‘di\v?idual‘l); whethér the&r a_sse_hfed arid~
Dt st assent t tﬁe verdict.” ‘L;,zjnde}i, 276 st.‘é£_3os~; 278 A'S.E‘.Zjd: at 338 (cmphasis éddedj.. The fact
| ;fhat thé jurgrs"ﬁ'éfe';‘16cl)kec,1vrar6und?;v when they raiséa thei; hands illustrates the necessity of an ‘.
o i»ndi\vi‘dua.lll' lei”tL) ;f.e);pil‘ess ari;l.'ré;gr\:/zii‘ﬁor:l”:f—r_eéi frqm the préssure; of fellow jurofs. {'

- Bect.au“se c'oﬁnspi ‘made a tin.l'ely' r}c'ques't, the court had a ﬁaﬁdﬁtory obligation to péll the -
, Jury The cdlleétiVé q_ueétion héyé \)i;a's rllicjtv‘a-poll'——it \;vas a Ijoint’address, ﬁot .a‘several f)oil of |
" each juror;. Apbellant' submits the cburtf,s fe;li‘lurefto: comply \&ith the. law regarding this substanfial .

right requires re\,‘(ersal; since the request was-timely made and there is‘no way to ascertain the

results of a poll ot taken.” State v. Linder, 276 S.C. 304,278 S.E.2d 335 (1981).

o 3 Mo'reove'r“,'?the length of the jury’s deliberation (two hou‘rs) and its request to be recharged on
" the elements-of the offense and its lesser-included offenses indicate it may have been divided.

10



CONCLUSION

Based on the foregoing argument, appellant respectfully requests this Court reverse his

conviction and sentence and remand for a new trial.

Appellate Defender
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