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‘Pursuant to Rule 240(f), SCACR, Petitioners Marin Right of Way Service, LLC
(“Mann”) and Bemnardo L. Hernandez (“Mr. Hernandez”) (collectively referred to as
“Petitioners”) hereby submit this Reply Memorandum Regarding Petition for Rehearing.

INTRODUCTION |

On January 27, 2010, Mr. Hermnandez was driving a van owned by Mr. I'\/Iarin.
(Tr.14, lines 9 - 18). Mr. Hemandez was carrying seven laborers to a job in Allendale.
(Tr.15, lines 10 - .14). Mr. Hemandez was traveling west on S.C. Highway 641 in
Colleton County. (Tr.15, lines 15 — 25; Tr.16, Lines 1 - 7). He stopped for a stop sign at
the intersection of S.C. Highway 641 and U.S. Highway 601. (Tr.16, lines 3 - 7).
Believing it was safe to pfoceed, Mr. Hernandez entered the intersection. Mr. Mitchell,
traveling south on U.S. Highway 601, struck the passenger side of the van resulting in the
immediate death of several Mm‘in employees and causing ,grievous1 injury to Mr. Mitchell

and others. !

Mr. Marin leamed of the accident within minutes after it oiccun'ed and proceeded

- to the scene. (Tr.16, lines 13 — 25; Tr.17, lines 1. - 10). He then promptly returned to

Walterboro in search of legal advice regarding the accident. (Tr.18, lines 6 - 16). He first
sought advice from Dorcas Tuten, Esquire. (Tr.18, lines 17 - 22). After explaining to her
what had happened, Ms. Tuteﬁ told Mr. Marin that she could not help him but knew
somebody that could help and rleferred him to Mr. Utsey.‘ (Tr.18, lines 23 - 25). Mr.
Marin left Ms. Tuten’s office and proceeded directly to Mr, Utsey in search of legal
advice. (Tr.19, lines 1 — 2; 16 — 25; Tr.20, lines 1 - 11). Mr. Utsey subsequently met
with Mr. Marin wherein Mr. Utsey asked questions regarding details of the accident and

took several pages of notes. (Tr.20, lines 18 - 25; Tr.21, lines 6 = 19; Tr.23, lines 8 - 25;
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Tr. 24, lines 1 - 25; Tr.25, line 1; Defendants” Hrg. Ex. No. 5). Thrc;ughout this mecﬁng,
Mr. Mann believed Mr. Utsey was helping him by offering legal advice regarding the
accident. (Tr.23, lines 3 — 7). Mr. Utsey was aware that Mr. Marin looked extremely
upset — as though he had been crying. (Tr. 105, lines 2-6). Mr. Marin left this meeting,
which lasted over an hour, under the belief that he received legal advice from Mr. Utsey.
(Tr. 26, line 19 - 23; Tr. 27, lines 3 — 8, 13 - 18). |

Mr. Utsey last met with Mr. Marin to discuss this accident on Friday, January 29,
2010. (Tr. 33, lines 4 - 10). Unbeknownst to Mr. Maﬁn, Mr. Mitchell retained Mr. Utsey
to file this action against Petitioners within five weeks of Mr. Utsey’s last meeting with

" Mr. Marin (Tr. 35, lines 11 - 20; Tr. 123, lines 17 - 18). In that suit, Mr. Mitchell secks
compensation for mjurics which he sustained in the accident. (Tr. 35, lines 1 - 3). This s
the;ame accident about which Mr. Marin first sought legal advice from Mr Utsey within
hours after the accident. (Tr. 19, lines 18 - 25; Tr.20, linés 1 — 25;.Tr.21, lines 1 ~ 25;
Tr.22, lines 1 - 25; Tr. 23, lines 1 - 2).
ARGUMENT

The trial court order is immediately appezlable because it dénies Petitionérs‘of a
substantial right and could determine the action and prevent a' judgment from which an
appeal might be taken. S.C. Code Ann. § 14-3-330(2)(a) (1976 & Supp.).

A. This Court of Appeals incorrectly concluded that the order
denving Petitioners’ motion to_disqualify was not immediately

appealable under S.C. Code § 14-3-330(2).

“The Supreme Court shall have appeilate jurisdiction for correction of errors of

law in law cases, and shall review upon appeal (2) [a]n order affecting a substantial right

made in an action when such order (g) in effect determines the action and prevents a
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judgment from which an appeal might be taken or discontinues the action . . .” S.C. Code
§ 14-3-330(2)(a) (1976 & Supp.).

1. The trial court’s order affects a substantial right of the
Petitioners. -

In Hagood v. Sommerville, 362 8.C. 191, 197, 607 S.E.2d 707, 710 (2005), the

South Carolina Supreme Court held that an order granting 2 motion to disqualify a party’s
attorney “implicitly falls within the statutory definition of a substantial right under ‘
Section 14-3-330(2)(a)” because it involves important policy concemns. “The right to be
represented by an attomey of one’s choosing is one of those rare orders which, in effect,
could determine the action and prevent a judgment from which an appeal might be taken,
or could discontinue an action due to the potential impact on both the attorney-client
relationship and the overall litigation and trial of the case.” E;, at 197-98, 607 S.E.2d at
710. Moreover, the right to be represented by one’s preferred attomney is closely related
to the right to a particular mode of trial, a well-established substantial right. Id., at 198,
607 S.E.2d at 710.

As in Hagood, Petitioners’ right is closely related to the right to a particular mode
of trial, a well-established substantial right. See Hagood, at 197-98, 607 S.E.2d at 710.
The trial court’s order denying Pctitioﬁers’ motion to disqualify deprives them of a mode
of iﬁal to which they are entitled to as s matter of right. Specifically, the trial court’s
order dénies Pe;titioners’ of their substantial right to a mode of trial in which (1) the
adverse party is not fepresented by the attorney from whom Petitioners had first sought
legal advice about the same matter and (2) not have information leamed from discussions

in the consultation used against them at trial.
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At the 'very»least, Petitioners were & potential client of Respondent’s coﬁnsel
based on the initial meeting between Mr. Utsey and Mr. Marin, wherein the latter sought
legal advice in light of the recent accident. (Tr.19, lines 1 — 2; 16 — 25; Tr.20, lines 1 -
11). A lawygr who has had discussions with a prospective client shall not use or reveal
information leamned in the consultation and “shall not represent a client with iﬂterests
materially adverse to those of a prospective client in the same matter if the lawyer
received informatioﬁ from the prospective client that could be significantly harmful to
that person in the matter”.! Rule 1.18(b),(c), SCACR 407. Petitioners, as prospective
clients, have the right to a trial where the adverse party is not represented by a lawyer
whom Petitioners (through Mr.‘Marin) originally consulted on-the very same matter.
(Tr.19, lines 1 - 2; 16 — 25; Tr.20, lines 1 - 11). |

In his Return, Respondent relies on State v. Wilson, 387 S.C. 597, 603 n. 3, 693

S.E.2d 923, 926 n. 3 (2010), to contend the trial court order does not affect a substantial
right because 1t defined the scope of the Hagood holding. (Return to Petition, p. 11).
Respondent’s assertion is loosely based on dicta in the holding of a criminal proceeding.

See Wilson, at 597, 603 n. 3, 693 S.E.2d at 926 n. 3. The cascs cited by the Wilson court

did not involve a motion filed by a former client or a former prospective client against an

attorney. Id. Thosc cases involved motions filed to disqualify a judge.
The case at hand is distinguishable from Wilson. First, the Court found that the
policy considerations which existed in Hagood -- “the right of a party to retain counse] of

his or her choosing and the development of an attorney/client relationship” -- simply do

! Petitioners” still maintain the position originally asserted in their Motion to Disqualify Counsel, that
Petitioners’ are former clients, but in the alternative, they were potential clients based on Mr. Marin’s
consultation with Mr. Utsey. Further, Mr. Marin did not give informed consent in writing. See Rule
1.18(d), SCACR 407,
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not exist in the context of disqualifying an assistant solicitor. Id., at 602-03, 693 S.E.2d
at 926. Second, the Court noted that the State’s “ability to appeal has historically been
limited in cdmi.nalvma’tters.” Id Unlike in m, the policy impii'cations which were
present in Hagood are also present in the case at hand. Id. As such, the holdiﬁg in
Hagood should be extended to Petitioners and permit an order denying a motion to
disqualify in a civil case to be immediately appealed under S.C. Code. Ann. § 14-3-
330(2)(a) (1976 & Supp.). |
| Respondent’s contention that the trial court’s order does not deprive Petitioners of
a mode of trial is an apples-to-oranges comparison based on case law distinguishable
from the matter at hand. First, Respondent incbrrectly asserts that the mode of trial
ground for appealability is limited to orders which affect a party’s constitutional right to
trial by jury. (Resp. Retumn, p. 12). The basis for Respondent’s argument 1s a case
involving the appeal of a probate court order. Fulmer v. Cain, 380 S.C. 466, 670 S.E.2d

652 (2008). Appeals from the probate court are governed by S.C. Cade § 62-1-308

"(Supp. 2007), an entirely separate statute from the controlling statute for this matter. See-

Id., at 469, 670 S.E.2d at 654. Moreover, the specific language cited by Respondent is

: ﬁ'OIﬁ a minority dissent. Salmonsen v. CGD. Inc., 377 S.C. 442, 461, 661 S.E.2d 81 91

. (2008) (Pleciones, J., dissenting).

Second, the Return incorrectly contends that in Townsend v. Townsend, 323 S.C.
309, 474 S.E.2d 424 (1996) and Rogers v. Wilkins, 275 SC 28,267 S.E.2d 86 (1980),
the South Carolina Supreme Court found that denials of motions to disqualify judges did
not affect a mode of trial. (Return, p. 13). In fact, neither case specifically addressed

~ whether the orders affected a mode of trial and based their decisions on a different basis
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from the one at hand. See Id. Rather, Townsend and Rogers held that the denial of
motions for disqualification of a judge is an interlocutory order because they do not affect
the merits. See S.C. Code § 14-3-330(1) (1976 & Supp.); 323 S.C. at 312, 474 S.E.2d at

427. The other two cases cited by Respondent, Breland v. Love Chevrolet Olds, 339 S.C.

89, 529 S.E.2d 11 (2000) and Burkey v. Noce, 398 S.C. 35, 726 S.E.2d 229 (Ct. App.

2012), did not mVOl’ve the appeal of a motion to disqualify.

2. The trial court’s order in effect determines the action and
prevents a judgment from which an appeal might be taken.

The trial court’s denial of Petitioners” motion to disqualify could effectively
determine the action and prevent a judgment from which an appeal can be taken due to

the potential impact on the overall litigation and trial of the case. As previously stated

herein, 1t “is one of those rare orders which, in effect, could determine the action and

prevent a judgment from which an appeal might be taken . . . due to the potential impact
on both the attorney-client relationship and the overall litigation and tral of the case.”

Hagood, at 197-98, 607 S.E.2d at 710.

The same policy considerations that led the Court to reach its decisioﬁ in Hagood
apply to the case at hand. Id, at 197, 607 S.E.2d at 710. The trial court’s order coﬁld in
effect determine the action because it would permit opposing counsel to use information
learned from discussions with Mr. Marin while Peﬁtioners were prospective clients
against Petitidners at trial for the very same matter for which he first sought legal advice.
An appeal after a trial would not adequately protect Petitioners® interests because it
would be absolutely impossible to rectify any prejudice that results, In addition, the
ordér would in effect determine the action because Petitioners would not be permitted to

appeal this issue in a subsequent appeal. If there are no other grounds for appeal, the
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action would effectively be determined by the trial court’s order because Petitioners
would Ee prohibited from an appeal after final judgment.

The courf in Hagood further held that such an order must be immediately
appealed or any later objection in a subscquent appeal will be waived. Id. (emphasis
added). .If an order deprives a party of a mode of trial to which that party is entitled as a
matter of right, the order is immediately appealable, and failure to do so forever bars

appellate teview. Cobb v. South Carolina Dept. of Transp., 365 S.C. 360, 618 S.E.2d 299

(2005). As stated above, the trial court’s order denying Petitioners’ motion to disqualify
deprives them of a mode of trial to which they are entitled to as a matter of right. If
Petitioners’ cannot appeal the trial court’s order at this time, appellate review is forever
barred. The order would prevent a judgment from which an appeal can be taken.

; - For the foregoing reasons, this Court of Appeals improperly concluded that it
lacks appellate jurisdiction and incorrectly dismissed Petitioners’ appeal.

B. This Court of Appeals’ Order overlooked the irreparable harm
that Petitioners’ would suffer as a result if the trial court’s order
was not immediately appealed, '

Given the unique circumstances of this caéé, not only should the Court’s inquiry
be whether Petitioners have a right which has been injured, but also whether that right -
can be affected by later trial level proceedings, or by appeal from a final judgment on the
merits. Cléarl}_f, the revelation and/or use of confidential communications would affect
the trial proceedings and, as discussed immediately above, an appeal from any final
verdict would be insufficient to rectify the injustice.

Unlike Townsend and Rogers, where an appellate court could review the trial

court judge’s rulings on the parties’ motions and objections, the record at the conclusion
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\

of a trial in thg case at hand would not provide any means by which to determine whether
the denial of their motion to disqualify caused Pétitioners to suffer irreparable harm. It
would be impossible for an appellate court to objectively determine the existence of
irreparable harm because a record on appeal does not identify how the diSCIOSﬁe of
Petitioners” confidences had an effect on the members of the jury and their verdict.

An appeal after a trial on the merits of the case, final verdict and a new tnal, if
granted, would not adequately protect Petitioners® interests because it would be
absolutely im;;ossible to rectify any prejudice that results. Not only would his
confidences no longer be confidential, but public trust in the “scrupulous adminjstratioﬁ
of justicé and the integrity of the bar” would be completely undermined. See Roush, 150
Cal. App.4th at 220, 58 Cal.Rptr.3d at 282. The damage would already be done. A new
trial could not possibly rectify either.

"There is no ratibnale that would support an argument that Respondeﬁt’s right to
counse! of his choice in an adversarial system is any greater than that of Petitioners. Mr.

. Marin immediately sought legal advice, on behalf of Petitioners, from opposing counsel
regarding the subject of the accident but was effectively denied the right t.c') retain
opposing counsel becéuse, unbeknownst to Mr. Marin, opposing counsel elected to

* formally represent Respondent less than five (5) weeks after Mr. Marin’s last meeting
with opposing counsel wherein the subject accident was discussed. |

C. This Court of Appeals’ did not address whether the triﬁl court’s

order was immediately appealable under the Collateral Order:

doctrine.

In the alternative, Petitioners assert that the order is immediately appealable under

the collateral order doctrine. Under this doctrine, an order is appealable if it (1)
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conclusively determines the question, (2) resolves an important question independent of
the merits, and (3) is effectively unreviewable on appeal from a final judgment. Doe v.
Howe, 362 S.C. 212, 215-16, 607 S.E.2d 354, 355-56 (Ct. App. 2004). The trial court’s
order &enying Petitioners’ motion to disqualify satisfies all three criteria.

While Respondent? indicates the doctrine is a product of the federal courts and is

prohibited from use by Firestone Tire & Rubber Co. v. Risjord, 101 S.Ct. 669, 66

L.Ed.2d 571 (1981), state courts in other jurisdictions have nontheless subscquently
pe;mitted the immediate appeal of an order denying the disqualification of counse] under
an exception to the final judgment rule since it is collatera] to the main action. See Muller
v. Fresno Comm. Hosp. & Med. Cent. 172 Cal.App.4th 887, 898, 91 Cal.Rpir.3d 617,
626 (2009) (an order disqualifying or denying the disqualification of counsel is

appcalable under an exception to the one final judgment rule, since it is collateral to the

main action); Estate of Markheim v. Markheim, 957 A.2d 56, 59-60 (2008) (“An appeal
from an interlocutory order is ‘eligible for immediate review only if [it falls] w1th1n a
judicially-created exception to the final judgment nﬂe; including one of the three, well-
established‘exceptions: the ‘death knell’ exception, the judicial economy exception, or

the collateral order exception.”) (citing Passalaqua v. Passalagua 908 A.2d 1214, 1217

(2006)).
In Doe, this Court of Appeals specifically cited with approval, enumerated the

collateral order analysis employed by the federal courts and utilized that dectrine by

* See Return, pp. 19-20.
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finding found that the order in met all criterion for reyievvj . Doe, at 216-17, 607 SE2d

at 356.

As in Doe, the denial of Petitioners’ Motion to Disqualify Counsel in this case
meets the criteria for appellate review under the collateral order analysis cited with
approval and utilized by this Court. The trial court’s orders denying Petitioners’ Motion
to Disqualify Counsel, and subsequent Motion foi' Reconsideration, conclusively
determined the question about whether Mr. Marin and his company were clients or even
prospective clients of Mr. Utsey,

This case is a personal injury action arising out of a motor vehicle accident.

Should this Court disagree with Petitioners’ arguments outlined above, then, respectfully,

it must find Petitioners” motion presented a question entirely independent of the merits of

the litigation under the collateral order doctrine.

Fina'lly,l the order would be effectively unreviewable on appeal from a final
judgment. As reasoned in Doe, the order denying Doe’s motion had “the effect of
revealing his identity, the very thing he was seeking to keep confidential.” Id, 362 S.C. at
217, 607 S.E.2d at 356. In the. case at hand, the denial of Petitioners’ mbtions has the
effect of allowing the content of Mr. Marin’s conversations from that initial mecting,
wherein he sought legal advice, to be used against him at the trial of a lawsuit arising
from the very situation for which he originally sought legal advice from Respondent’s
counsel. (Tr.19, lines 1 = 2; 16 = 25; Tr.20, lines 1 - 11). There would effectively be no

review of this issue on appeal from a final judgment because the damage would have

? Respondent also argues that the South Carolina Supreme Court has expressly stated that the collateral
order doctrine is not applied in our state courts and that appealability of the order in this case is controlled
by statute. Yet, the case in which Respondent cited for this propesition, Ex parte Capital U-Drive-Ir., Inc..
369 5.C. 1,630 S_E.2d 464 (2006), also states in footnote 2, “we believe the reasoning of these cases
[federal cascs employing the collateral order doctrine] is sound.” (Return, p. 19).

10
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already been donme. Any information derived from that initial meeting will have been
publicly disclosed at trial. Therefore, the order denying Petitioners” Motion to Disqualify
is immediately appealable.

CONCLUSION

- For the foregoing reasons, Pctitioners Mann Right of Way Service, LLC and
Bemardo L. Hernandez respectfully request this Court to grant the Petition for Reheaﬁng,
reverse its January 3, 2013 decision by finding that the issue is immediately appealable,
allow the appeal to proceed and examine the underlying merits of the appeal, reverse the
trial court’s order denying Petitioners’ motion to disqualify, and for such further and
other relief as the Court deems appropriate.

Respectfully submitted:
KEAVENY LAW FIRM, LLC
Thomas J. Keaveny! II, Esquire

- Amy B. Rothschild, Esquire
Matthew S, Byzet, Esquire
1634 Ashley River Road
Charleston, South Carolina 29407

‘Telephone:  843.225.2820
Telecopier:  843.225.2823

Attorneys for the Petitioners
Charleston, South Caroclina
January 29, 2013
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The follawing is a list of documents submitted in support of Petitioners’ Reply

Memorandum Regarding Petition for Rehearing:

1. Excerpts from the Transcript of Record from the Circuit Court’s December 19, 2011
hearing on the Motion to Disqualify Counsel (pp. 1, 14 =21, 23 - 27, 33, 35, 109).

2. Exhibits from the hearing on the Motion to Disqualify:

a. Defendants’ Exhibit 5 (notes of Bert G. “Skip” Utséy)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY CF COLLETON CASE NO.: 2011i-Cp-15-0002¢C
RICKY S. MITCHELL,
PLAINTIFF,

V. TRANSCRIPT OF RECORD

MARIN RIGHT OF WAY SERVICE, LLC,
DEFENDANT,
BERNARDC L. HERNANDEZ,

THIRD-PARTY PLAINTIFF,

)
)
)
)
j
)
}
)
)
)
}
)
)
)
)
)
THREE GEN, INC. - )
‘ )
)

THIRD-FARTY DEFENDANT.

DECEMEBER 18TH, 2011 |
WALTERBORO, SOUTH CAROLINA
BEFORE THE HONORABLE PERRY M. BUCKNER, III, JUDGE.

APPEARANCES:

MR. PAUL DETRICK, ESQUIRE

PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK
| BOST CFFICE BOX 457

HAMPTON, SOUTH CAROLINA 29924

Attorney for the Plaintiff

MR. THOMAS KTAVENY, ESQUIRE
KEAVENY LAW FIRM, LLC

1634 ASELEY RIVER ROAD
CHARLESTON, SOUTH CAROLINA 23407
Attorney for the Defendants

Rebecca H. Eill
QOfficial Court Reporter
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Direct Examipation of Carlos Marin by Mr. Keaveny : - 14

a Yes.

Q January 27£h,.2010?

a Yes.

Q Ckay. At that time, can ycu tell ﬁe approximately ho&
many emplcyees you hLad?

A i would say about -- abcut -- between 15 and 20,

Q all right. Does your company own vehicles?

A Yes, sir.

Q All right. How many vehicles does your company own?

A Right now, I héve seven.

Q A1l right. The accident that occurred on January 27th;
2010, at that time, what vehicle was involved in thaﬁ
accident?

A A passenger varn; a l5-passenger van.

Q Okay. A&nd was that van owned by your company?

S Yes.

Q and who was driving that van?

A Bernardo Lopez.

THE CQURT: Who is that?

MR. MARIN: Bernardo lopez.

*THE COURT: L-0-P-E-Z%

MR. KEAVENY: Yes, sir, Your Honor.
TEE COURT: You got it, Becky?
COURT REPORTER: Yes, sir.

And was Mr. Lopez emplcyed by your cempany?
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7:20PM
Direct Examination of Carlos Marin by Mr. Keaveny
A Yes, sir.
Q And how long had Mr. Lopez-been employed by your
company? |
A Couple years.
C Couple of years, okay. Is Mr. Lopez related te you in

any way?
A  Not himself.
Q All right. Is he married to your niece?
A Yes, sirz. |
Q Okay. And how many pecple were in the van on January
27th, 2010, that Mr. Lopez wa3 driving?
Total cf eight.

Total of eight? Did that include Mr. Lopez?

A

Q

A Yes.
Q Okay. And where was the van heading to?
A To Allendale.

Q And what was the purpose of going ---

THE COURT: 1I'm scrry. What was the response, last

MR. MARIN: Going to Aliendale.

THE COURT: Allendele.

MR. MARIN: Yeah, Allendale.

And why were they going to Allendale?

A To plant trees.

Q And approximately what time of the day did this

No. 2037 7. 21/4
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Direct Examination of Carlos Marin by Mr. Keaveny ' 16

‘Jaccident cccur?

A About seven. '
Q. Okay. And where did the accident occur? A
A The creossroad of Highway 601, and I think it's €42 cor

Confederate Highway.

lo 1 think it's 641,

A 641.

0] Okay. All right. Were you present when the accident

itself happened?

A No.

Q All right. Did you become awére of the accident? .

A No.

Q When did ycu learn cof the accident?

A The gﬁy, the driver, called me just 3 few ﬁinutes after

the accident.

All right. Where were you at that time?

I was leaving downtcwn Walterboro.

Going to where? |

Going to Allendale.

What did you do?

I was planning to meet a consultant on another job.

What did you when Mr. Lopez called you tc tell you

1about the accident?

A First asked -- asked -- first guestion I asked nim is,

"Is averybody -- everybody ckay?" He said, "No."
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Direct Examination of Carlos Marin by Mr. Keaveny : 17

Q What else happenéd?

A Well, he told me probably one -- one person was dead.
Q All fight. Did you have any -- what else was
discussed? Was anything else discussed at that time with
Mr. Lopez?

A Well, not much. He hang up and -- and T called ﬁy
brothers, tell them to go to the ~- to the .accident area,
and I was on my way there too at that moment.

Q Did you go to the accident? |

A Yes. |

Q All right. And tell me what you saw when you got

there. .

A When I first got there I saﬁ an ambulance and police
cars. You know, I saw the semi-truck turned -- turned over
and -- and the highway —- the van. I saw one body or one

guy dying close to semi-truck. I just walked over tc the
van and' I saw another guy was pretty hurt in the front seat.
And then in the -- in the back was twc -- three more guys,
one was bad, too; laying in the seat. Just walk around the
van, I saw another guy laying cn thé ground, toc. And the
driver, he was -- I mean, he was.trying to walk, tut he .
wasn't walking gdod. |

I saw Mr. Mitchell seated right by fhe -~ the edge of
the highway, and I asked him what happened, you know. And

then I couldn't handle it. I just -- my brcther was -- he
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Direct Examination of Carlos Marin by Mr. Keaveny 18

was arriving there, asking about insurance, proof of

insurance, and I say "Just take care of these."_ I couldﬁ't
handle it. I left. |

Q How did you feel at that time?

A I was.~- I was in a shock. I mean, it's terrible.

Q What did you do?

A I just left the area and came back to town.

Q Where did you go?

A My first thought was just looking for legal advice.

Q Why?

A Well, I mean, it was a bad accident and I feel 1like I
need -- need a legal advice.

Q Were you able to drive yourself from the accident scene

av the.tihe? .

A No, sir. My -- had my —- by that time, my sister-in-
law had arrived there and she drove back to town.

o} So where did you go when you got back to ﬁown?

A Well, I know Mra. Dorcas Tuten.

¢ Yes, gir.

A And first I told her I'd need to go to her and ask if
she can help.’

Q Did you go to Ms. Tuten's office?

A Yes, I did. A&nd I explained to her what happened. She

-

told me she cannot help me. She say "I know somebody that

can help you,” and she gave me Mr. Utsey‘'s name and address.
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Direct Examipation of Carlos Marin by Mr, Keaveny ' 19

She told me now to get to his office, and that's what I did
after I left Mrs. Dorcas office; I went to Mr. Utsey office.
Q All right. Now, when you're saying Mr. -- I know that
English is not your native tongue. So are you referring to4
Mr.—Skip Utsey here sitting at this table?

A Yes. '

Q Okayf Very good. Did you understand when you left

Dorcas Tuten's office that she would not be able to help

you?

A Yes.

Q Did you understand that she would not be your lawyer?
A Yes.

Q Did you understand that she would not be representing
you?

A Yes.

Q All right. What did you do when you left Ms. Tuten{s
cffice?

A Well, I went straight to Mr. Utéey's office.

C And tell me what ycu did, step-by-step through the
precess of when you got there. '

A . When I first got there,'I went to the front desk. The
person who was there, the lady, I asked her, I said, fI need
to see Mr. Utsey." And she -- she asked me if I had
appeintment, I\said, "No." And she asked me what I was

apout for, and I explained her a little bit, you know. And
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Direct Examination of Carlos Marin by Mr, Keaveny 20

she talked to Mr. Utsey about it, and then she me to go --
go to the back to his office.
Q All right. When you went to Mr. Utsey's office, did

you go there sesking legzl advice?

A Yes.

Q Did you intend to hire Mr. Utseyuto advise you?
a Yes.

Q And did yecu speak £o Mr. Utsey?.

A Yes.

e Did you speak to him in confidence?

A Yes, sir.

Q And did you expect him to keep secret the confidential
information that you gave him?

A Well, really and truly, I never expect that I give
confidential information to scmebody that's going to
represent me, I never expect to give that information to
somebody:else<ﬁho use.it against.me.

Q All right. Would you please walk us through what
happerned frcm the point when the woman in Mr. Utsey's office
told ycu to back tc the back and speak to Mr. Utsey. Just
walk us thrcugﬁ the process.

A - Yes. I went tJ his office and I introduced myself to
him. And I remember he told me th;t Le remembers --

remembered my name because we -- we had another claim kefore

and ---

Jan 29, 2013 2:272PM No. 7037 F. 76/48
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Direct Examination of Carlos Marin by Mr. Keaveny 21 |

Q Was he representing -- did he represent you -- when ycu
said vou had ancther claim before. Did he represent you or
somebody else?
A Somebody else.
o) Okay. All right. Go ahead.
A But before that, he called his -- his &gssistant to
cancel all of the appointments. I guess he had a court that
day, he told me.
Q He asked his office to cancel hLis appcintments?
A Yes.
Q Okay.
A And after that, he started asking me a loﬁ of
questions. I asked him did I need his help and he said --
he asking me a lot of gquestions about my business, the
people that got hurt, how many people die, and how many
people were in the van. A lot of more stuff that I don't
even remember everything right now.
Q Did Mr. Utsey take notes?
A Yes..

MR. XEAVENY: Do you have any objections ta Skip's
notes?

MR. DETRICK: I den't have any objJectioen, but how is he
going to testify tc them?

MR. KEAVENY: I'm gcing te go through his notes and

talk to him sbecut it. I'm not going to give him these

No. 2037 P 21/4%
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arrived at Mr. Utsey's office?

A I would say about between 9:00 and 9:30.

Q And how were you feeling at that time? What was your
state?
A Well, my feeling is -- was soon as I got into his

office and he start asking me questiqns, my feeling were
that he was trying to help me.

Q Did Mr. Utsey ask ycu what happened?

A Ies.

Q Did you tell Mr. Utsey what happened?

A Yes. |

Q Did Mr. Utsey ask you about what of day.the accident
héppened?

Afb Yes.

Q Did he ask you how many peopls were taken to the

lhospital?

A Yes. ‘

Q Did he 2sk you how many were killed?

A Yes.

Q Did he ask you how many others there were that were
injured that weren't in the hospital or killed?

A Yas.

Q All right. Did he ask you whether or not the workers
in the van were in the United States legally?

A . Yes, he did.

30 | No. 2037 P. 28/48
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v
1 |9 Did he ask you about whether or nct -- did he ask yocu
2 |guestions about the driver, Bernardo Hernandez Lopez, the
3 |co~defendant in this case?
4 {A Yes.
5 je And did you talk to Mr. Utsey about Mr. Lecpez?
6 |A Yes.
7 10 Did you answer all the questions Mr. Utsey asked you?
g |Aa Yes, sir. |
g 19 'Did you answer them freely and fully?
10 A Yes.
11 ¢ Did you answer them confidentially?
12 |A Yes,
13 1o Did Mr. Utsey ask you whether or not -- did Mr. Utsey
14 lask ycu what kind of driver's license Mr. --- |
15 {A Yes, he did. . .
16 ]9 -—- Hernandez Lopez had? Okay. Did Mr. Utsey ask you
17 |whether cr not your employees were authorized te work in the
18 |United States through the Department of Laboré
19 A Yes.
20 j¢ 'Did you express concern about possible ramifications
21 |about the fact that they were not registered with the
22 |Department of Labor and now ---
23 JA Yes.
24 0 -- this accident? And were you concerned abcut those
25 }kinds of things?
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A Yes.
Q All right. Did Mr. Utséy ask you if you had 2 lawyer
that helped‘you with immigratien ---

ﬁR. CETRICK: Your Honor,‘I could let him going on, but
I think he’s asking leading questions. These are the first

guestions he asked and went through. And I'd ask he not

lead witnesses for those ---

THE COURT: Allrright. Mr. Keaveny, it is direct
e;aminaticn and we've been letting you testify hesre for
about ten minutes ---

MR. KEAVENY: I'm just trying --~

THE COURT: --- with your witness saying "yes"” and
"no". Ask direct guestions. The objection is sustained.

MR. KEAVENY: Your Honcr, I'm just trying to get

\

through this -=--

THE COURT: I understand yoﬁ're trying to meve, and I
appreciate that. But we're getting down to the heart of the
matter now, Ask direct questions.

MR. KEAVENY: Yes, Your Hornor.

10 Was there any discussion about insurance of any kind?

A Yes,

0 Would you tell the Court what kind of gquestions there
were gbout insurance?

A He asked me did I have insurance. I said, "Yes."™ And

he say "We need the proof of insurance.” And so after I
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left the office, I called my agent and she told me not to
worry about it, she would take care of that. She sent that
information to -him.

Q All right. Did you talk about any other kind of

insurance?

A No. T mean, everything's in the certificate.

o Did you talk about insurance-for your employees?
14 Just the workers, the Workers' Comp.

Q Did you explain to Mr. Utsey -- what, if anything, did
you tell Mr. Utsey about where your employees were going?
A Well, actually, I was -— I was worried more about me.
and my.employeES, ycu know, than anything eise. And I was
trying to see what I need to do, you kno&. And since he
told me that I have insurance, he -- Le gaid not to worry
about -- about it.

Q Did Mr. Utsey ask'you if you had spoken to Mz, Lopez
about how- the accident happened?

A Wall, I don't remember that, to tell you the truth.

Q Okay. All right. All right. Why were you seeing Mr.

1Utsey?

A Well, like I said at the beginning, I was lecking for
legal advice. It was a major prcblem, and I can -- I don't
know what to dc.

Q What, if anything, did Mr. Utsey tell you?

A Well, like I said, he told me that not to worry about

26
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Direct Examination of Carlos Marin by Mr. Keaveny ' 27

it; that’'s what I nave insurance for. Aand he would -- he

would try to help me.

102 Did Mr. Utsey, at any time, tell you that he would not -

represent you during that meeting?

A No, sir.

Q Did Mr. Utsey tell }ou that you needed to go see
another lawyer? |

A Never did.

Q. If Mr. Utsey had told ycu to do so, would you have kepé
going? Would you have gone to see ancther léwyer?

A Certéinly; Definitely. He said no, he could not help
me. I would have to find somebody else. : .

Q  Did Mr. Utsey at any time tell you that he would file

any lawsuits against you?

A No,. Bir.

0 About how long do yOu think‘this meeting with Mr. Utsey
lasted?

A Probably more than -- more than an hour.

C Okayl At the end of the meeting, were you supposed to
do anything?

a Yes, on the insurance information.

Q. Okay. And did you ask someone to do thaf?

A Yes, sir, my agent. First, let me clear this. We met
later on that afternoon at my house because he wants more

information about the family members and the people that got
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Direct Examination of Carlos Marin by Mz, Keaveny . 33

trust in them.
Q Did you have any reason not to?
A . No.
Q Did you talk to -- now, this is the Friday after the
accident. This would be January 2%th; is that right?
A Yes.
Q All right. Did you have any other conversations with
Mr. Utsey or anybody from the law firm aftef.January 27th
about this accident in any way?

No, sir.

Did they try tc contact you énd talk to ycu about it?

‘No.

No, =ir.

a
Q
A
Q Did you try to contact them and talk ta them ébout it?
A
Q

Okay. Did you ever receive a letter from Mr. Utséy or
anybody at the law firm indicating that they would not
represént you? |
A No, sir.

Q Did you ever have a conversation with Mr. Utsey or
anybody at the law firm saying that they would not represent:
ycu?

A No. I don't remember that.

Q Do ycu rememcer being served with a Summons and
Complaint for this lawsuit?

A Yeah, well, they -- somebedy brought it'to my =- my
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Direct Examination of Carlos Marin by Mr. Keaveny | 15

Q And did you understand that ky virtue of this Summcns
and'Coﬁplaint, Mr. Mitchell was suing you?

A Yes, sir.

Q And did you notice by iocking at the Summons, that the
lawyer who was represénting Mr. Mitchell was Mr. Utsey?

a Yes. '

Q Did you read the complaint itself?
A Part of -- most of it;
Q Moét of it?
A Yes.

Q How did you feel'when you received this Summons and
Complaint?

A I don't know what to say. I mean, when you put trust
in somebody about confidential stuff, and then somebody just
-- I mean, that person turns it around and use-it agsinst
you, I mean, that's not a good feeling at all.

Q At any time before this Summons and Complaint was
served upcen you, did Mr. Utsey, or anybedy from his firm,
ask you if you would consent to their representing Mr. =---
A . No, sir.

Q If they had called you and asked yocu if you would
congent to their representation of Mr. Mitchell, what would
you ——-

THE COURT: Just a moment.

MR. DETRICK: 'I'm scrry, Your Honcr. I just had to
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1 |meeting with Mr. Marin on the 27th.
2§90 All right. Sc now than, Mr. Marin presented himself to.
3 |your office. Kind of go through what you remember about
4 |that meeting. |
5 1A I remember him coming in, and it was obvicus that he
6 |was emotional; he was upset. I have a distinct memory of
7"him, actually. He had con a dark green fleece pullover,
8 |sweater-type jacket thing. And He -- it appeared that he
9 (had been crying or that, yod know, he had been fightiﬁg
10 |tears. and T said, "Are you here about the wreck that
11 lhappened at Carters Crossroads? I just heard about it.”
12 | And he said, "Yeah." And I remember he cculd barely speak
I3 Jat first. "“Yes, sir." And I said, "Well, I'm serry. I
14 jdon't know if they were friends or relatives or what, but I
15 }am really sorry to hear that there was a tragic wreck out
16 {there.” And he -- he thanked me. _
17 And I said, "Well, is thét what you're here about?"
18 |And he said, "Yeah." And I said, "Well, I -- ycu know, I
19 |don't know what I could do to help you. Wé don’t represent
20 {people in defending cases or énything like that, and there
21 |are going tc be a lot of potentiai'claims coming cut of
22 jthis. I can't represenf your company. I knéw you got
23 insufance coverage;‘I just finished a case with that." He
24 agreéd, said, "Yeah, I still got that same insurance
25 céverage." And I said, "Well, your insurance companylwill
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Keaveny Law Firm LLC

Attorneys and Counselors at Law

Matthew S. Byzet, Esquire
Telephone: 843.225.2820
Email: mbyzet@keavenylawfirm.com

January 29, 2013

The Hon. Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals
Post Office Box 11629

- Columbia, South Carolina 29211-1629

Re:  Rick S. Mitchell v. Marin Right of Wav Service, LLC, et al.
Appellate Case No. 2012-212460 '
Our File No. 700-050

Dear Ms. Kitchings:

Pursuant to Rule 240(f), SCACR, please find enclosed the original and seven (7) copies of
Petitioners’ Reply Memorandum Regarding Petition for Rehearing in the above-referenced appeal.

I'would appreciate you kindly filing the original and retumning to me a stamped copy of each
in the enclosed self-addressed and stamped envelope. By copy to counsel, I am serving the Reply
upon all parties. Thank you in advance for your assistance with this request. If you have any
questions, please do not hesitate to contact me. :

With kindest regards, I am

Very truly yours,

AMET

Matthew S. Byzet

MSB/kls
Enclosures

cc:  Bert G. Utsey, I, Esquire (w/ encl.)
J. Paul] Detrick, Esquire (w/ encl.)
Britton Mason Hawk, Esquire (w/ encl.)
Lindsay Smith-Yaacey, Esquire (w/ encl.)

Keaveny Law Firm, LLC
. 1634 Ashley River Road Charleston, SC 28407 Ph: 843-225-2820 Fax; 843-225- 2823
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Keaveny Law Firm LLC

Attorneys and Counselors at Law

FACSIMILE TRANSMISSION

TO: The Honorable Jenny Abbott Kitchings ~ Fax: 803-734-1496

ATIN: Lori.

Cc:  Bert G. Utsey, I, Esquire Fax: 843-549-9546
J.. Paul Detrick, Esquire 803-943-3943
Britton Hawk Mason, Esquire 843-577-1643

" Lindsay Smith-Yancey, Esquire 843-722-2238

DATE: January 29, 2013
FROM: Karyn L. Strickland |
PAGES: 48  (including cover sheet)

RE: Mitchell v. Marin
CASE NO.: 2011-CP-15-20

COMMENTS:
Please see the attached Reply Memorandum Regarding Petition for Rehearing. The original Is
being mailed to your office, as well as all counsel, through the U.S.P.S. priority mail.
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THIS FACSIMILE MESSAGE MAY CONTAIN PRIVILEGED AND CONFIDENTIAL INFORMATION
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF
THIS MESSAGE IS NOT THE INTENDED RECIPIENT OR THE EMPLOYEE OR AGENT RESPONSIBLE TO
DELIVERITTO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THATANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS PROHIBITED. IF YOU HAVE RECEIVED
THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE AND RETURN
THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE. THANK
You.
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Keaveqy Law Firm LLC . :
1634 Ashley River Road  Charleston, SC 29407  Telephone: 843.225.2820  Facsimile: 843.225,2823
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STATE OF SOUTH CAROLINA

- INTHE
COURT OF APPEALS

Appeal from the Court of Common Pleas

For Colieton County

The Honorable Perry M. Buckner, Circuit J udge.

Civil Action No.: 2011-CP-15-20

Ricky S. Mitchell..............

Marin Right of Way Service, LLC, and

- Bernardo L. Hermnandez

Bemardo L. Hernandez

Three-Gen, Inc................

................................................................ Respondent,
\

.......................................... Cearereneseeeesaee. . PetItiONETS,
V.

PP Third-Party Plaintiff,
V.

............................................. ......Third-Party Defendant.

PROOF OF SERVICE

Thomas J. Keaveny, II, Esquire
Amy B. Rothschild, Esquire
Matthew S. Byzet, Esquire
KEAVENY LAW FIRM, LLC

1634 Ashley River Road
Charleston, South Carolina 29407
Telephone: 843.225.2820
Telecopier: : 843.225.2823

Attorneys for the Petitioners
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I, Matthew S. Byiet, Esquire, hereby certify that on January 29, 2013, I served one copy

each of the Reply Memorandum Regarding Petition for Rehearing submitted by Petitioners on -

all counsel of record for the parties by sending a.copy of the same to their attorneys of record via

first class mail, properly addressed, postage prepaid, at the following addresses:

Bert G. Utsey, I1I, Esquire
PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK, P.A.
123 S. Walter Street
P.O.Box 1164
Walterboro, South Carolina 29488

J. Paul Detrick, Esquire
PETERS, MURDAUGH, PARKER, ELTZROTH & DETRICK, P.A.
101 Mulberry Street East
P.0.Box 457
Hampton, South Carolina 29924

Britton Mason Hawk, Esquire _
TURNER, PADGET, GRAHAM & LANEY, P.A.
40 Calhoun Streat, Suite 200
Charleston, South Carolina 29413

Attorneys for the Respondent
Lindsay Smith-Yancey, Esquire
PRATT-THOMAS WALKER, P.A.
P.O. Drawer 22247
Charleston, South Carolina 29413

Attorneys for Third-Party Defendant

AN T

Matthew S. B_vzét, Esquire

. Charleston, South Carolina
January 29, 2013




