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FORM 4-

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON = . . S o
IN THE COURT OF COMMON PLEAS © CASE NO. 2015 CP-10-0775 : s“f F o
lohnDoe - o Board of Zoning Appeals *‘7/54,09 L ‘ 0
] 77 / 0
\_/(’{(, /5 , P ﬁ /2

PLAINTIFE(S - DEFENDANT(S “LERE ARAN.

® , | ) Ry R S e

Submitted by: . or

[] Self-Represented Litigait=__

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_] Other
ACTION STRICKEN (CHECK REASON): [ "] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other . - ) - o
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [] Reversed; [] Remanded; [] Other
NOTE: A'I'I‘ORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. |
IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) {X] Statement of FJudgment
by the Court: Defendant's Motion to Dismiss, filed on 3/9/15, is GRANTED; Format order to follow.
ORDER INFORMATION

This order [X] ends [ ] does not end the case.
Additional Information for the Clerk :

O 0O X O

T

The issues have been triéd or heard and a decision rendered. [_] See Page 2 for additional information.

INFORMATION FOR THE JUDGMENT INDEX .
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of : Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A i ' $
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as inferest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk; ?ote: Title abstractors/and researchers should refer to the official court order for judgment details.

SO\ e oo\ 2060 - 4/8/15
Circuit Com\{ ndge \, Judge Code ; Date
- SCRCP Form 4C (03/2013) - ‘  Pagel
/




STATE OF SOUTH CAROLINA. ) COURT OF COMMON PLEAS
. ) ' ) NINTH JUDICIAL CIRCUIT
- COUNTY OF CHARLESTON" ) ~ CASENO.: 2015-CP-10-0775
o )
John Doe, - )
’ . : ' ) ) ! R %
Plaintiff, ) ORDER GRANTING ’ ES
- MOTION TO DISMISS e 1
W S R
. N ) L o
Board of Zoning Appeals (BZA) and Town ) . P P
Of Sullivan’s Island (S.1), ) D% @
- S.1. Zoning Administrator, and ) %U; R A
.. S.I Building Dept., Individually ) i %3%‘{9 N
and-In Official Capacity, ) A%
: v : )
Defendants. )
- ) *

On April 7, 2015, tﬁis rhatter came before the Court on Defendants/Respondents’ Motion
‘.to Dismiss John Dée Plaintiff/Appellant’s (“Plaintiff/Appellantf? (')r “John Doe”™) .Notice‘ of
Appeal and Request for Pre-Litigatiqn Mediation (“Noﬁée of Aﬁpeal”). Plaintiff/Appellant was
not presént at the hearing. The Court conﬁfme& ‘with the Non-Jury Ijocket Coordinator that
Plainﬁff/Appellant was sent notice of the hearing at the address 'ﬁsf:ed for J. Doe on the .I\.Iotice of
Appeal, 2061 Middle Street. S.I., SC 29482—01'87. G. Trenholm Walker, Esq, and John P.
"Linton, Jr., Esq. represent Defendants/Respondents and were present at the hear.ing.
After reviewing the pleadings, motion, anci ﬁlemorandum that have b;en filed, the Court
grants Defcndants/Rg:-qundents’ Motion to Dismiss because the Notice of Appeal does not
.comply with the statutory requirements fégarding appeals ﬁ'om- a Boa_rd of zoning apiaeals.
Additionally, baéed upon the Notice of ;Axppeél, Plaintiff/Appellant lacks standing to bring this

appeal.

1 . ﬂND}\.t
o _ :



On February 9, 2015, T oﬁn Doe filed a Not'ioe of Appeal purporting to appeal a decision
of the BZA and request pre-litigation mediatibﬁ of that appeai. The Notice of -"Appeal stated, in
total, as follows: |

Pursuant to South Carolina statutory and case law, plaintiff respectfully requests

permission to proceed under the current caption anonymously as John Doe

regarding the BZA appeal of Permit Number 2014-2899 for 1607 Poe Avenue,

Sullivans Island (S1), SC. In accordance with South Carolina Code, Section 6-29-

825, notice of appeal and request for pre-litigation mediation-is hereby -timely

filed. 3 S . :

The Notice of Appeal was signed as J: Doe and gave the address “2061 Middle St. S.I, SC
29482-0187.” In response to this Notic_e'of Appeal, Defendants/Resiaondents filed this Motion to
Dismiss. o

. 1. |

PlaintifﬂAppelléﬁf ‘purports to appeal an order from the Town of Sullivan’s Island Board

% .. f.é . of Zoning Appeals- (“BZAP?) }by-. filing :-a'.’ﬁotiee of “gppeal. and- req-uk:st for-»-inéiii-dtion: Sout}'
Carolina Code section 6-29-820(B) allows a'property owner Whose land is the subject of a
Idecision of the board of appeais to initiate an. appeal in fwo alte@ative méthods: (1) by ﬁling a
petition with the circuit bouifc’éetting forth the reasons that the decision is contrary to law, or )]
.by filing, within thirty days of the mailing of the board of éoning appeals decision, “a notice of
" appeal with the circuit cbu1:t _accompahied by a request for pre-litigation mediation in accordance
with Section 6-29-825.” SC CODE § 6-29-820(B)(1)-(2). (double empﬁasis added). Notably,
the second method of initiaﬁng aﬁ apipeal—ﬁlingl a nqtiée of appeal accompanied by a request
for litigation mediation—is only available to the owner of the land that is the :silbje‘ct“of the
zoning board of appeals decision. 1_(_1_ L |

Here, the No\ﬁ'ceA of Appeal does not include any information as to the identity of the

‘Plaintiff/Appellant except an address, which is not the address that ' was the subject of the-BZA

NG



appeal referenced in trre Netice of Appeal. Therefore, Plaintiff/Appellant’s Notice of -Appeal is
hereby dismissed, because Plaintiff/Appeilant’s Notice of_ Appeal is ineffective because it
attempts to_ utilize the process that the statute only permits the owner of the land that is the
subject of the zonirxg‘.board of appeals decision to utilize.

| 1I.

One does not have to be an owner of the property that is the subj eet of an appeal in order .
to appeal aruling. The statute.provides that‘a person who may have avsubstantial,mterest in any
deeision of the board of appeals may appeal from a deciAsion of the board to the circuit court by,
within thn'ty days of the mailing of the_decisien of the board, “filing with the clerk of the court a
petition in writing setting forth plainly, fully, and distinctly why the decision is contrary to law.”
S.C. CODE § 6-29-820(A). Cempliance with the statutory requirement of filing a petition setting

for the reason(s) why the decision is contrary to law is significant because it is this action,

required by statute, that preserves an appellant’s issues for appeal. See Newton v. Zoning Bd. of

Appeals for Beaufort County, 396 S.C. 112, 117, 719 S. E 2d 282, 284 (Ct. App 2011) (holding

- that “the sole preservation requirement for a ﬁrst—level appeal of a zoning board’s decision is that
an appellant must set forth his issues on appeal in a written petition and file that petition with rhe
circuit court before the thirty—dayl ﬁling period expires.”).

Here, Plaintiff/Appellant has not filed any petition with the Notice of Ap.peal.. To the
extent Plaintiff/Appellant seeks to appeal the BZA decision as a person having a substantial
interest in the decision, no issues have been preserved or raised for appeal, and the Notice of
Appeal fails to comply with the statutory requirements. -Therefore, for this ful’ther and

alternative reason, the Notice of Appeal is hereby dismissed.
P



. L

Pursuant to South Caroiin;a Code sectionS»6-29-820(A) and (B) the following persons have
stariding to appeal a decision of a board of zoning appeals: (1) A pér;on who may have a
substantial interest in any decision of the board of appeals; (2) an officer. or agent of the
apprépriate governing authority; aﬁd (3) a property owner whose land is the subject of a decision
. of the board of appeals. See S.C. Code §§ 6-29-820(A)-(B).. Here, based upon the Notice of
Appeal, Plaintiff/Appellant falls into none of these categories. The only information about John
| Doe included in the Notice of Appeal is tﬁat théy purport to have a post office box on S'ulliw/;an’s

Island, but this is insufficient for the statutory standing needed to maintain this appeal. See e.g.,

Bevivino v. Town of Mt. Pleasant Bd. of Zoning Appeals,i‘402 S.C. 57, 64, 737 S.E.2d 863, 867
(Ct. App. 2013) (noting that 6-29-820. contains thé requirements for statutory standing té :

maintain an appeal).

CONCLUSION

Therefore, for the reasons explained above, Defendants/Respondents’ Motion to Dismiss

is hereby be GRANTED, B o

AND IT IS SO ORDERED. ' , :

-Aprilzjz 2015 | S Q\/\N\&.QMAJL
Charleston, S.C. | ~ » R. Markley Bennis, J)\ Q0

Circuit Court Judge

Gl

S



: o " FORM4
STATE OF SOUTH CAROLINA ; JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON 5

IN THE COURT OF COMMON PLEAS CASE NO. 2015 CP-10-0775
‘John Doe : . ‘ Board of Zoning Appeals, etal
PLAINTIFE(S) ) . DEFENDANT(S)

Submitted by: ‘ or o
) i Self-Represented Litigant

Attorney for : || Plaintiff [ ] Defendant

DISPOSITION TYPE (CHECK ONE)

O JURY VERDICT. This action came before the court for a trial by jury. The issues
: have been tried and a verdict rendered. NN
X DECISION BY THE COURT. This action came to trial or hearmg before the court.
The issues have been tried or heard and a decision rendered. [ ] See Page 2 for additional information.
| 'ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [ ] Rule 41(a),
g SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other
1 ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [_] Bankruffcy; .
[[] Binding arbitration, subject to right to restore to confirm, vacate or modify s GEn
. arbitration award; || Other ,’:1 ,_% g
[0 . DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPL CABEECBO

[] Affirmed; [] Reversed; [ ] Remanded; [ ] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, ?B@yNAL, OR

Dismiss are BOTH RESCINDED; This case is to be reopened for rehearing of thls motion. 5"3

ORDER INFORMATION
This order [ | ends [X] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enxolled. I there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) - (List name(s) below) (List amount(s) below)
N/A $
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained i in this
form may be addressed by way of motion pursuant to the SC Rules.of Civil Procedure. Amounts to be computed such as-interest
or.additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the

) mﬁm nd researchers should refer to the official court order for judgment details.
i - 2060 © . 5/4/15

Circuit Codxt-Judge ‘ ‘ Judge Code " Date

SCRCP Form 4C (03/2013) . _ - Pagel



FORM 4

STATE OF SOUTH CAROLINA - JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON , ) o
IN THE COURT.OF COMMON PLEAS , CASE NO. 2015 CP-10-0775 -
lohn Doe ’ ' Board of Zoning Appeals, et al
PLAINTIFE(S) - . DEFENDANT S)
: ‘Attomey for : [ ] Plaintiff [_] Defendant
Submitted by: . or .
o : : : [ 1 Self-Represented Litigant

DISPOSITION TYPE (CHECK .ONE) -

[ JURY VERDICT. This action came before the court for a trial by jury. The isSues
C . have been trigd and a verdict rendered. - S » e
Xl - DECISION BY THE COURT. This action came to trial 6r hearing beforeghe cougk = -5y
* The issues have been tried or heard and a decision rendered. [ | See Page 2 foradditiogal inf atior:./“

] ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41@ ‘i r‘
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ ] Other -, - m

[:] ACTION STRICKEN (CHECK REASON): [} Rule 40(), SCRCP; [[] Ban uptcy@;\?% -0
[[] Binding arbitration, subject to right to restore to confirm, vacate or modify LA = G
arbitration award; [_] Other @

] - DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLI ): OO?

[] Affirmed; [] Reversed; [ ] Remanded; [ ] Other . '
‘NOTE: AT'TORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, \TRIBUNAL, OR
. ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS AFPPEAL. )
IT1S ORDERED AND ADJUDGED: [_] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Defense's Mation to Dismiss, filed on 3/09/15, is GRANTED-formal order to follow; Thus Plaintiff's Motion, filed
on 5/07/15, is moot. . . o ‘
. ORDER INFORMATION

This order [X] ends [ ] does not end the case. : '
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX . ‘
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below. -

Judgment in Favor of . Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) ' (List amount(s) below)
NA t $
$
18

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available.at the time the form and final 6rder are submitted to the judge may be-provided to the
clerk. No;cej'\ﬂe abstractors and researchers should refer to the official court order for Jjudgment details.

K\,

‘ o -9 2060 : .. 9/8/15
Circuit Court Judge \ \ - Judge Code Date
SCRCP Form 4C (03/2013) _ . _ © - Pagel




'STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

)
. )  NINTH JUDICIAL CIRCUIT
. COUNTY OF CHARLESTON ) CASE NO.: 2015-CP-10-0775
)
John Doe, )
)
Plaintiff, ) "ORDER GRANTING , e
VS. ) MOTION TO DISMISS < % .
| ) o %
Board of Zomng Appeals (BZA) arid Town ) ‘;ﬂf‘” -0
Of Sullivan’s Island (S.I), * y VB D5
'S.I. Zoning Administrator, and - ) ’"’»";
S.I. Building Dept., Individually ). G,
and In Official Capacity, ) Cé’,,f)‘{*,
| | ) =
Defendants. ) %
' )

On September 2, 2015, this matter came before the Court on Defendants/Respondents’
Motlon to Dismiss John Doe Plaintiff/Appellant’s (“Plaintiff/Appellant™ or “John Doe”) Notice
of Appeal and Request for Pre thlgatxon MedJatlon and on lentlff/Appellant s Rule 59(e)
Motlons

Cynthia Holmes appeared at the hearing as a pro se Litigant. John P. L1nton Jr., Esq

represents Defendants/Respondents and also appeared at the hearing,

Aﬁer reviewing the pleadmgs motlon and memorandum that have been filed, and-

considering the arguments at the hearing, the Court ﬁnds that PlamtlfﬂAppellant s Rule 59(e)

Motlons are moot. Plamtlff/Appellant s Rule 59(e) Motxons filed on May 7, 2015 and June 19,

2015, seek recons1derat10n of the Court’s Forrn 4 Order filed on April 10, 2015 and Formal‘

- Order filed on April 30, 2015, dlsrrussmg Plami_:lff/Appellant s appeal. By Form 4 Order filed
May 6, 2015, both of those orders were rescinded and: Defendants/Appellants’ Motion to Dismiss

reopened for rehearing of that motion. Therefore, Plaintiff/Appellant’s Rule 59(e) Motions are

ol




Al

-t

moot, Adciitionally, for the reaéons explained below, the Court grants Defendants/Respondents

Motion to Dismiss. .
On February 9, 2015, John Doe filed the Notice of Appeal and Request for Pre-Litigation
Mediation purporting to appeal a decision of the BZA and request pre-litigation mediation of that

appeal. The Notice of Appeal and Request for Pre-Litigation Mediation states, in total, as

follows:
/
Pursuant to South Carolina statutory and case law, plaintiff respectfully requests
permission to proceed under the current caption anonymously as John Doe
regarding the BZA appeal of Permit Number 2014-2899 for 1607 Poe Avenue,
Sullivans Island (SI), SC. In accordance with South Carolina Code, Section 6-29-
825, notice of appeal and request for pre- htlgatlon mediation is hereby timely

ﬁled
The Notice of Appeal and Request for Pre-Litigation Mediation was signed as J.. Doe and gave

the address “2061 Middle St. S.L, SC 29482-0187.”. In response to this Notice of Appeal and

- Request for Pre-Litigation Mediation, -Defendahts/Respondehtg‘-ﬁled this Motion to Disnaiss. .

Plaintiff/Appellant purports te appeal an order from the Town of Sullivan’s Island Board
of Zoning 'Appeals (“BZA™) by' filing a notice of appeal and request for mediation. South
Carolina Code section 6-29—820(B) allowé a -property owner whose lénd i$ the silbject of é .
decisibn of the board of appeals to initiate an appeal in two alterﬁative methods by'ﬁling, within_
thirty days o:f: the mailing of thé board of zoning appeals.decision, “a notice oi" ‘appeal with the
circuit court accompaﬁed by a request for prcllitigatioﬁ mediation in accordance with Section 6-
29-825.” S.C. CODE § 6-29-820(B)(2).  Notably, this method of initiating an appeal—filing a
notice of appeal accompanied by a réqﬁest for,litigaﬁoﬁ medjation—is énly. available to the

owner of the land that is the subject of the zoning board of apjjeals decision.‘ 1d. The language

—of-the-statute-is-clear and unambiguous that only the owner of the land that is the subject of a-—

el




zoningi board of appeals decision may appeal using the method prdvide_d for by S.C. CODE § 6-
. 29-820(B)(2). - 3 - -

Here, the Notice of Appeal and Request for Pre-Litigation Mediation dées not inclﬁde
any information a's to the identity of the Plaintiff/Appellant except an address, which is not the -
addréss thaf was the subject of the BZA appe_al referénced in the Notice of Appeal and Request
for Pre-Litigation Mediation. Tfietéfore, the Notice of Appeai and Reques;c for Pre-Liti'_éation
Mediaﬁon is insufficient to satisfy the statutory requiremeﬁt in SC CoDE § 6-29-'820(B)(2) for
mmatmg an appeal of a decision of a board of zoning appeals decision by ﬁhng a notice of
appeal accompamed by a request for 11t1gat10n mediation. Addmonally, it is worth notmg that
Plaintiff/Appellant confirmed at the hearing that she, the pro se litigant, is not the owner of the

property that was the subject of the BZA deciéion. " Therefore, based on the clear unambiguous

language of the statute, the appeal isv dismissed. See e.g. Hodges v. Rainey, 341 S.C. 79, 85, 533
S.E.2d 578, 581 (2000) (stating the general rule that “[where tlie statute’s language is plain and
unambiguous, and conveys a clear and definite meaning, thg rules of statﬁtory .interpretation are
not heeded ‘and the court hgs no right to impose another meaning.”).

' Plaintiff/Appellant érgﬁed a.‘.c the hearing that her appeal should not be dismissed because -
she is the owner of a partic-ular. piece of property that, while not the subject oi: the BZA’S
decision, is allegedly affected by the BZA’s decision. The Court rejects this argumént because
the process of appeahng a BZA decision by filing a notice of appeal and requestmg mediation—

the process invoked by the Notlce of Appeal and Request for Pre-L1t1gat1on Medlatlon——ls only

- il
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available to the owner of the land that is the subject of the zoning board qf appeals‘dec'ision,

which Plaintiff/ Appellant has confirmed she is not. L

CONCLUSION

Therefore for the reasons explamed above, Plamhff/Appellant s Rule 59(e) Motions are

found to be MOOT and Defendants/Respondents’ Motion to Dismiss is hereby be GRANTED.

- At
1 ) - N

AND IT IS SO ORDERED. o

| September/l, 2015 : . ‘ Q VU&(QWQA/\JL

Charleston, S.C. ‘ , . The Hon rableﬁ arkley Deénnis, Jr
- - . ' - Circuit Court Judge V

! The Court notes that a person who may have a substantial interest in any decisionof a board of
appeals by a BZA decision, as Plaintiff/Appellant asserts she is, may appeal from a decision of a
board of zoning appeals to the circuit court by, within thirty days of the mailing of the decision
of the board, “filing with the clerk of the court a petition in writing setting forth plainly, fully,
and distinctly why the decision is contrary to law.” S.C. CODE § 6-29-820(A). Here,
Plaintiff/Appellant has not filed any petition with the Notice of Appeal. and Request for Pre-

_Litigation Mediation. To the extent Plaintiff/Appellant seeks to appeal the BZA decision as a

person having a substantial interest in the decision, no issues have been preserved or raised for

-appeal and-the-Notice of Appeal and Request for Pre-Litigation Mediation fails to comply with—"

the statutory requirement that the appellant timely file a petition in writing setting forth plainly,
fully, and distinctly why the decision is contrary to law. -

;e



STATE OF SOUTH CAROGLINA

) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) CaseNo. 2015-CP-10-0775
_ )
|
John Doe ; . % . a"‘fﬁ,
SO ’
Plaintiff,. ) “?{4 “’:‘3, i\:@ .
. ;ﬂg‘:ﬂ, "Q i .,‘ .
| . ; ORDER - ‘%ﬂgg gl
Board of Zoning Appeals, et al o . A;;f:if};; 2
' . o N
Defendants. ) ¥
) 4

This matter cemes before me upon Pre Se Plaintiff’s‘ Rule 59(e) Motion ‘

_ fited on June 19", 2015. Defendant S Mo’non to Dlsmlss was heard by this Court
| and granted on September 2"d 2015. Thus, Plaintiff's Rule 59(e) Motion is
hereby DENIED as moot. -

" ANDIT IS SO ORDERED!

Presiding Jutige

Charleston, South Carolina

Septémber 28, 2015 -

S A




STATE OF SOUTH CAROLINA

COUNTYOF (4 S .

\Josr/ [)éé

)
)
)
)
).
Plaintiff(s) )
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

"CIVIL ACTION COVERSHEET .
>as5 cp- 19 175

VS.
3 < A o7 a /
: ’ Defendant(s) ,
(Please Print) ) ) SC Bar #:
- Submitted By: \7— )Z 20W] 1)) e SS\‘ Telephone #:
Address: o Bo 2(' 7 8 e . Fax #:
P AW ~ & JFyPther:
E-mail:

NOTE: The coversheet and information contained herein neither replaces nor supplemems the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint,

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete

JURY TRIAL demanded in complaint,

O
L
J
O

NATURE OF ACTION (Check One Box Below)

. Contracts Torts - Professional Malpracticé
O Constructions (100) {00 Dental Malpractice (200) 0
[J  DebtCollection (110) {0  Legal Malpractice (210) O
0 Employment (120) 1 Medical Malpractice (220) 3
[} General (130) Previous Notice of Intent Case # [}
{1  Breachof Contract(140) 20___-NI-___ - 0
O Other(199) O
[0 Notice/ File Med Mal (230) |}
O Other(299). ]
Inmate Petitions Administrative Law/Relief
] PCR(500) [0 Reinstate Drv. License (800) 0
[0 Mandamus (520) " [O Judicial Review, (810) 0
[1 Habeas Corpus (530) 3 Relicf(820) ° .0
[] Other (599 [] Pemmanent Injunction (830) -3
[l Forfeiture-Petition (840) O
[J Forfeiture-Consent Order (850) © [0
O Other(899) a
-0
Special/Complex /Qther O
{1  Environmental (600) [0 Pharmaceuticals (630)
] Automobile Arb, (610) [ Unfair Trade Practices (640) [
O Medical (620) [J Foreign Subpoenas (650)
0 Other (699) {0 Motion to Quash Subpoena
in Out-of-County Action
0 Sexual Predator (510) (660)

Torts — Personal Injury .
Assault/Slander/Libel (300)
Conversion (310)
Moter Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)

Other (3599)

© Judgments/Settlements

Death Settlement (700)

Foreign Judgment (710)
Magistrate's Judgment (720)
Minor Settlement (730) .
Transcript of Judgment (740)

Lis Pendens (750)

Transfer of Structured Settlement
Payment Rights Application (760)
Confession of Judgment (770)
Petition for Workers
Compensation Settlement

Approval (780)
Other (799)

Submitting Party Signatur% »
. S —

[C] NON-JURY TRIAL demanded in complaint.

This case is subject to ARBTTRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the. Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

Real Property
[3J Claim & Delivery (400)
[J Condemnation (410)
[0 Foreclosure (420)
] Mechanio’s Lien (430)
[ Partition (440)
{30 Possession (450)
[J Building Code Violation (460)
[ Other (499)

Appeals

{1 Arbitration (900)
[J Magistrate-Civil (510)
[0 Magistrate-Criminal (920)
O Maunicipal (930)
[0 Probate Court (940)
[0 SCDOT (950)
S/kacr’s Comp (960)

Zoning Board (970)
1 Public Service Commission (950)

[0 Employment Security Commission
(o91)

[J Other (999)

Date: %[‘3 /s j~

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (10/2014)

Page 1 of 2
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STATE OF SOUTH CAROLINA JIN THE COURT OF COMMON PLEAS

. NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: -
) Z2ol5-cP-(O -0775
“John-Doe, ) s
)
)
Plaintiff, )
| ) S
vs- ) NOTICE OF APPEAL
) AND REQUEST FOR
) _ ) PRE-LITIGATION MEDIATION
Board of Zoning Appeals (BZA) and ) -
Town of Sullivans Island (SI.), ) - e %
S. I. Zoning Administrator, and ) e cg‘(: a =
S. I. Building Dept,, ‘ ) \ ré‘:‘ : c? V;‘::::,
Individually and In Official ) \ R :
Capacity. ' g \ i% - @;ﬁ}
_Defendants. ; \ E% (é%

: Pursﬁant to South Carolin'a_statutory and case law, plaintiff respectfully requests
permission to_procéed under the current cdption anonymopsly as John Doe regarding the:
BZA appeal of Permit Number 2014-2899 for 1607 Poe AQenue, Sullivans Island (SI),
SC. In accdrdar;ce with South Carolina Code, Section 6-29-825, notice of appeal and
requiest for pre-litigation mediation is hereby timely filed.

Dated Feb. 7, 2015. o /

=061 Middle St.

S.I, SC 29482-0187

A



" 16 CHARLOTTE STREET : PHONE: 843.727.2200

PRATT-THOMAS | WALKER _ CHARLESTON, SC 29403 FAX: 843.727.2238
ATTORNEYS AT LAW . PO DRAWER 22247 - WWW.P-TW.COM

PROFESSIONAL ASSOUCIATION CHARLESTOR, SC 29413-2247.
‘ JOHN P. LINTON, JR.
Email: jpl@p-tw.com
Direct: (843) 727-2252

June 25, 2015

Dr. Cynthia Holmes

Post Office Box 187

2061 Middle Street

Sullivan’s Island, SC 29482-0187

Dear Dr. Holmes N : : _ S

I am in receipt of your two letters to. Larry Dodds, Town Attorney for the Town of
Sullivan’s Island, indicating that you are requesting mediation with respect to the BZA appeal
involving permit # 2014-2899. Our firm is currently handling an appeal to the” Charleston
County Circuit Court which is related to permit # 2014-2899. That appeal was filed by J.-Doe
and is Civil Action Number 2015-CP-10-0775. That being the case, Mr. Dodds asked that we
respond to your letter concerning the same BZA decision.

The BZA held a hearing on the appeal of permit # 2014- 2899 on April 10, 2014 and
issued a Final Order on May 8, 2014 (mailed May 9, 2014). In response to your request, the
BZA held a rehearing on September 11, 2014 and issued a Final Order on the rehearing on
January 8, 2015 (mailed January 12, 2015). :

Your request for mediation of this matter ‘does not meet the requirements of the
applicable South Carolina statute. Under South Carolina Code Section 6-29-820(B), the property
owner whose land is the subject of a decision of the board of appeals may appeal a decision of
the board of zoning appeal by filing, within thirty days of the mailing of the board of zoning
appeals decision, a notice of appeal with the circuit court accompanied by a request for pre-
litigation mediation in accordance with South Carolina code section 6-29-825.

Your letter requests do not comply with the above statute in several ways. For example,
it is not timely, it is not filed with court as.a notice of appeal accompanied by a request for
mediation, and it does not appear to be requested by the owner of the property that was the
subject of the BZA. According to the Charleston County records, James P. Walsh, not Dr.
Cynthia Holmes, is the owner of the property that was the subject of the permit and BZA (1607
Poe Ave, Sullivan’s Island, South Carolina). Therefore, because your requests are not proper
under the applicable statute, the Town will not be providing tentative dates and mediators as you
request in your letters to Mr. Dodds. :

Very truly//yours

Y

n P. Linton, Jr.

JPL/cam ’ : e |
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E. DOUGLAS PRATT-THOMAS | 6. TRENHOLM WALKER | W. ANDREW GOWDER, JR. | JON L. AUSTEN | LINDSAY K. SMITH-YANCEY (SC, NC) | THOMAS H. HESSE (SC, GA}
IAN W. FREEMAN (SC, CA} | THOMAS P. GRESSETTE, JR, {SC, USV]) | KATHLEEN FOWLER MONOC { JOHN P. LINTON, JR.



* STATE OF SOUTH CAROLINA ~ ) -
< AFFIDAVIT
COUNTY OF CHARLESTON ) o

Personally came and appeared before me, Notary Public, C. Holmes, who upon

being duly swom did depose and say the foHoMng:

1) This aﬁidévit is submitted in support of the attached Rule 59(e), SCRCP, Motion, and I
am the plaintiff. . A f

2) As owner of the land that is the subject of a decision of the board of appeals, I have
statutory standing to appeal. S.C. Code § 6-29-820.

3) The attached copy of correspondence dated April 27, 2015, documents there was no
required notice in Case No. 2015-CP-10-0775, Doe v. BZA et al. Moreover, it establishes
that, on or before April 27, 2015, defendants knew or should have known they failed to
provide the required notice to the other side. Defendants failed to timely disclose this
material fact, thereby wrongfully inducing this Honorable Court to rely on their
misrepresentations. |

4) 1 received no required notice and no actual notice and was prejudiced thereby.

5) Defendants wrongfully induced this Honorable Court to rely on their misrepresentations
and to sign ex parte order. On or before April 27, 2015, defendants failed to timely
disclose the material fact that they failed their duty to provide required notice. Due in
whole or in part to defendants' lack of diligence, ex parte order was signed. It has come to
our attention that defendants made misrepresentations and/or material omissions to the
Charleston County Clerk of Court as well.

6) It is fair to say that defendants would want notice. In what has become business as
usual for defendants' counsel, they failed their professional responsibilities to this
Honorable Court, to the Charleston County Clerk of Court, to their client, and to the
other side. Defendants' motion should be dismissed/stricken, '

22 . =



FURTHER THE AFFIANT SAITH NOT.

“:/ . { B /‘&'.
el P,

CC Aofmes:

Subseribed and sworn o hefore e,

Motary Public, this _ 347 day

W

of . f{i«;m{, 301

%‘\3’.&?’{‘1}"&-" B R <v<.\.“;]\~

*NOTARY PUBLIC

My commission expires: 42 i A ig”g

;7



P UNITEDSTATES .
POSTAL SERVICE

April 27, 2015

"POBox187 o

The enclosed mail was addressed to John Doe at the'Posi Office éddress.
However, Pratt-Thomas, Walker, A‘tcmeya At LaW insti ucted me to place these
letters mto PO box 187.

If you have any questions or concerns, please call the attorney’s office.

_ Smcerely, ' Y

Margie Seabrook ' AR
Postmaster v

2061 Middle St. .

Sullivans Island, SC 29482

5



‘Ei}\i 18 } A}:zﬁ ?T{Tﬁg‘ __ Charleston County

Circuit Court Case Details
Charkeston Doy Chak ol Tow z:i. Public Index

!
Charleston County Home Page Clerk of Court Home Page Magistrates Court SC Judiclal Home Page Search Tips

John Doe VS Board of Zoning Appeals defendant, et al

Case Number: 2015CP1000775 Court Agency: Common Pleas Fied Date: 02/09/2015

Case Type: Common Pleas Case Sub Type: _ [Zoning Board 970 Fie Type: Non-Jury

Status: Disposed Assigned Judge: [Clerk Of Court C P, G S, And Family Court

Disposition: Ended by Non Jury |Disposition Date: 04/10/2015 . -_|Disposition Judge: |Dennis, R. Markiey Jr.
iOriginal Source Doc: , |Original Case #: : :
Judgment Number; - _ |Court Roster:

i
H

CaselParties Judgments Tax Map Information Associated Cases Actions Financials

Click lﬁc *¥icon to show assoclated parties, : ) '~.»

'- Name B Address : Race;Sex Yg?rl;l?f Party Type | sptiﬁ."s 3 upL:as:ed
% BJard of Zoning Appeals ) , ' _ . Defendant ' 02/09/2015
BZA S . I - Defendant : 02/10/2015
¥ Dde, John Ve . ] : Plainti#f Pro Se 04/30/2015
¥.Dae, John “ ' : Plaintif v 04/14/2015
% Linton, John Phillips Ir. T ] ’ - thfoer':\‘gm 03/09/2015
SI : : - Defendant 02/10/2015
.6 1 Building Dept A o : R Defendant 02/10/2015
s 1 Zoning Administrator ' < ___|pefendant 02/10/2015
24 Su}lrvans Island Town of ) Defendant | 03/08/2015
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CERTIFICATE OF SERVICE

} hereby cerify that | have ssrved & Yue copy of the
forsgoing Notice of Moticn and Motion to Digmiss by first

.Slass mail to the below-listed party on tdarch *§_‘f 2015,

John Doe, pro-sg
2061 Middie Street
Sulfivans isfand, ST 28482-0187

" Chris Morrow
Paralegal to Joho £, Linton, Jr.




| STATE OF SOUTH CAROLINA ) |
) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON = ) |
John Doe, )
. )
Plaintiff, )
v. )  CaseNo. 15-CP-10-0775
)
Board of Zoning Appeals, )
" Defendants. )
TRANSCRIPT OF HEARING

The within Hearing in the above-captioned matter was held on April 7,
2015, before The Honorable R. Markley Dennis, Jr., in Courtroom 4B of the
Charleston County Courthouse, 100 Broad Street, Charleston, South Carolina;
attended by counsel as follows:

APPEARANCES:

John P. Linton, Esq.

Trehohﬁ Walker, Esq.

Deborah Garrison
Circuit Court Reporter — 9" Judicial Circuit
: P O Box 901
Johns Island, South Carolina 29457

dgarrisonf@sceourts.org
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John Doe v Board of Zoning Appeals
Case No. 15-CP-10-0775
) Hearing of April17, 2015
Before The Honorable R. Markley Dennis, Jr.

THE COURT: Doe versus Board of
Zoning Appeals. Y'all are back? Is this
Sullivans Island? |

MR; LINTON: Yes, Your Hdpor.

N

THE COURT : Okay. Who is ———2

MR. WALKER: Jane Doe d/b/a (sic)
John Doe does not appear to be héré.

THE COURT: Have they proceeded
always as “Doe”, “the Does”?

MR. LINTON: Yes, Your Honor. All
they’ve filed is a Notice of Appeal as John

Doe,“and we’ve filed a Motion to dismiss that

appeal.

THE COURT: ..Did they have an
éddress where the Does live?

MR. LINTON: Yes.

THE COURT: Now we know the Does.
They were sent notice of that, Miss Caroline?

CAROLINE LEONARD: Your Honor, notice
was sent to 2061 Middle Street on Sullivans
Island, South Carocolina.

THE COURT: Is that the address
that you have? |

MR. LINTON: | Your Honor, it is. I

believe -~ was the zip code on there? 29482-

23,
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John Doe v Board of Zoning Appeals
Case No. 15-CP-10-0775
Hearing of April 17, 2015 .
Before The Honorable R. Markley Dennis, Jr.

18772

CAROLINE LEONARD: " That's correct.

MR. LINTON: That’s the same.

THE COURTé Very well.

MR. WALKER: And that is the
subjeét property, too. |

THE COURT:. Okay; Then —-—

MR. LINTON:: Your Honor, it is not
the subject property. We believe‘thatfs the
United States Post Officevon Sullivans
Island. .

‘ THE COURT: = You briefed it?

MR, LINTON: Yes, Your Hoﬁor.

THE COURT:  Your Motion is

granted. Thank you, sir. If you (Mr.v

Linton) want to prepare an Order, I will be

happy to sign it. A Motion to Dismiss is
what you’re.asking for?

MR. LINTON: Yes, Your Honor.
We’'ve briefed it. We have not filed the
brief but ——- -

THE COURT: ' File the brief. For

the record, I am relying on your positioﬁ

 stated in the brief -- and thé fact that they

are not here, but primarily the position

23
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John Doe v Board of Zoning Appeals
Case No. 15-CP-10-0775
Hearing of April 17, 2015
Before The Honorable R. Markley Dennfs, Jr.

stated in your brief, which I have seen.

(HEARING CONCLUDED)
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John Doe v Board of Zoning Appeals
Case No. 15-CP-10-0775
Hearing of April 17, 2015
Before The Honorable R. Markley Dennis, Jr.

STATE OF SOUTH CAROLINA B
S )  CERTIFICATE
COUNTY OF CHARLESTON )

v I, the undersigned beborah Gérrisén, Circuit
Court Reporter for the 9™ Judicial Circuit, hereby
certify that the foregoing is a'complete and
accurate transcript of the hearing held in the
within action heard on April 7, 2015,vbefore The
Honorable R. Marklef Dennis, Jr.;

I further certify that I am neither kin nor
counsel to any of the parties and have.no'interest

in the outcome of this action.

/(JL&«J W

Deboraly’ Garrison

Charleston, South Carolina
September 1, 2015
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STATE OF SOUTH CAROLINA* .. ) INTHE COURT OF COMMON PLEAS
: | - ) NINTH JUDICIAL CIRCUIT
. COUNTY OF CHARLESTON ) CASE NO.: 15-CP-10-0775

JohnDoe, )
. q )
) ‘
Plaintiff, ) NOTICE OF MOTION
) AND '
_-Vs- ). RULE 59(e), SCRCP, MOTION -
)
)
Board of Zoning Appeals (BZA) and ) =
Town of Sullivans Island (S.1.), ) % cf‘é on ]
S. L Zoning Administrator, and ). : \ Fam % QL
S. I Building Dept., ) ‘ Re
Individually and In Official ) 125 —! }wﬁ
Capacity. ; “k %E’: = ‘%Q
Defendants. ) = en
) ©oe

TO: Attorhey for Def’éndants:

PLEASE TAKE NOTICE that the Plaintiff will move before the Presiding Judge,
Court of Common I_’leé,s, Ninth Judicial Circuit, Charleston, South Carolina, on the tenth
day after service hereof, or as soon thereafter as counsel may be heard, for an order to

alter or amend the order entered April 10, 2015.

Speciﬁcally, defendants failed to provide statutorily required notice as documented
by the attached copy of the Postmaster's letter. Plaintiff received no notice at all prior to

that letter which was just received. Moreover, defendants' certificate of service (copy

attached) does not.comply with the statutorily required address listed on the attached copy



of the Charleston County Circuit Court's Public Index website specifying the proper
addre;ss. Rulev 5,._SCRCP. Défer}daﬂts failed and/or refused to employ the proper addré:ss,
which did in fact deprive the other side of notice. The pléintiff did not receivé timely
notice and the plaintiff is prejudiced theréby. The attached cop}‘I of the postmaster's letter
dated April 27, 2015, confirms there was no timely notjce. Materially, as per the
correspgndence""dated April 27, 2015, defendénts‘ actions in conta;)ting the ‘postmaster
with the correct address oﬁly after denial of any meaningful opportu.nity to respond is
consistent with defendants' bad faith and/or the appearance Of impropﬁety. Defendants
have apparently misled the Court. Defendants' attempt to gain unfair advantage and to
deprive the other side of due process is, at best, unflattering.

. As documented in the attached correspondencé dated April 27, 2015, defendants
knew the other sicié had not received notice and failed to disclose this material fact to the
Court, thereby Wrongful]y iriducing this Honofable Court to act on defendants' false
representations and/or material omissions. Defendants’ actions establish the fact that
defendants knew plaintiff had not received notice and aefendants the;'eby engaged 1n
impermissible ex parte commwiipations. Rule 5_, SCRCP, is the specific rule with statutory
authority requiring defendants to copy the other side, which defendants violated. F rom
Burgess v. Stern, South Carolina case law and rule-making authorities are well
synchronized on the prohibition against ex parte contacts. In Herring v. Retail Credit Co‘.,
266 S.C. 455, 224 SE.2d 663 (1976), the judicial praéticé of merely signing an order
prepared by counsel of one party was condermned. This Couﬁ advised the Bench and the
Bar that not only do such orders deprive the reviewing Court of adequate records.on

appeal, but also deny to the deprived party ér_x opportﬁnit_y to be heard in matters which

2 F



affect them. Id.... Canon 3(A)(4), Rule 501, Code of Judicial Cénduct, SCACR, sfat_es: "A
judge' should ..., excef:t as authorized by law, neither initiate or consider ex parte or other
communications concerning a pending or impehdi_ng matter." Wﬁilé Canon 3(A)(4) guards |
agginst ex par.te indiscretion, it also strives to- gliminate the appearance of impropriety.
This issue was discussed succinctly in the case of In re: Wisconsin Steel, 48 B.R. 753

(ﬁ.ﬂ1.1985). The Court in Wisconsin Steel noted:

Itis rdrely possible to prove to the satisfaction of the party excluded from the
communication that nothing prejudicial occurred. The protestations of the participants that
the communication was entirely innocent may be true, but they have no way of showing it
except by their own self-serving declaration. This is why the prohibition is not against
"prejudicial” ex parte communications, but against ex parte communications. Burgess v.
Stern, 428 SE.2d 880, 311 5.C. 326 (S.C., 1992).

From another case, the Court cautioned: "We note the Bench and Bar were cautioned to
strictly observe the Canons governing judicial and attorney conduct with regé.rd to ex
parte contacts as they relate to maintaining the appearance of propriety and to comply
with both the letter and the spirit of Opinion No. 2-1988 of the Advisory Committee on
Standards of Judicial Conduct in Burgess v. Stern, 311 §.C. 326, 428 S.E.2d 880 (1993)."
Jennings, Matter of, 468 S.E.2d 869, 321 S.C. 440, fn. 4 (S.C., 1996). In sum, defendants
made misrepresentations and/or material omissions and, thereby, perpetrated fraud upon
the court when they knew and failed to disclose the fact that the other side had no timely
notice of the proposed order or other documents. Plaintiff expressly objects to defendants’
ex parte contacts and is prejudiced thereby. Defendants' motion should be dismissed.

Further, the order is reversible based on error of law and material fact, including

but not limited to, the ¢ase of Wells Fargo Bank, NA, v. Smith, 398 S.C. 487, 730 S.E.2d

28



328 (S.C. ;‘pr., 2012), whiph provides as follows: "A reversal is rpquired when the trial
“court's ruling exceeds the limits and scope of the particula-r motion before it. Skinner v.
Skinner, 257 S.C. 544, 5;49—50, 186 S.E.2d 523, 526v(1972)....0ne of the basic purposes
ofa notipe of motion is to apprise the opposing.paﬁy of theA relief sought and the groupds
therefor. Ordinarily a court may not grant relief beyond the limits or scope pf such not.ice.
Ford v. Calhoun, 53 S.C.‘ 106, 30 S.E.2d 830; Coogler v. California In.‘s.? Co., 1928.C.
54, 5 SE.2d 459; Wildhagen v. Ayers, 225 S.C. 384, 82 S.E.2d 609." In the instant case,
no statutory notice was gi\'/en, no notice Was sént to the proper address as posted on the
Charleston Cpuﬁty Clerk of Court's Website (see éttaqhed), and no timely notice was
rec‘éived. | |
Moreover, the statute, S.C. Code § 6-29-820(B), provides as follows:
(B) A property owner whose land is the subject of a decision of the board of

appeals may appeal either:

(1) as prov1ded in subsection (A); or

(2) by filing a notice of appeal with the circuit court accompamed by a

request for pre-litigation mediation in accordance with Section 6-
29-825. 8.C. Code § 6-29-820(B).

Casé law confirms that the potice of pppea] is proper because plaipﬁﬁ‘s adjacent property
is adversely affected. Defendanté are well aware of th'is‘.fdct due to plaintiff's expert's '
testimony at the board meetmg and due to evidence at the hearmg in the form of a current
land survey of the pertment property as well as documentation of the flooding and
standing water lappmg against residential dwellings opcpmng as a direct and proximate

result of wrongdoing and vioiation of the zoning ordinances. In Spa}ziSh Wells, the Court

of Appeals held that owners of property adj acent to and in the near vicinity ofa

2



development are persons With é. substantial interest and, as a censequence, had.standing to
appeal. Spanish Wells Property Owners Assn. v. Bodrd of Adjustment, 292 S.C. 542, 357
S.E.2d 487 (Ct.App.1987),,rever.sed in part on other grounds, 295 S.C. 67,367 SE.2d
160 (1988). Defendants misconstrue Bevivino which supports plaintiff’s position. The - ‘l
Court of Appeals found that Bevivino and the Lincolns had standing to pursue their appeal
because of the close proximity of their homes to the tower site. Bevivino v. Town of
Mouanieasanf Bd. of ZomngAppeals 402 S.C. 57,737 S E.2d 863 (S.C. App 2013).

With regard to Newton, defendants again misconstrue the case. Newton v. Zoning
Bd. of Appeals for Beaufort Cnty., 396 S.C. 112, 719 S.E.2d 282 (S.C. App. 2011). That
statute, S.C. Code § 6-29-820(B), is designed to encourage pre-litigation mediation by
NOT requiring the filing ef a petition until and unless pre-litigation mediation is
unsuccessful. In Newton, the Court made clear, “This p-rocedure does not allow for issue.
identification,-or even. party i'dentiﬁéatio.n, prier to the filing of a petition with the cifcuit '
court.” Id., p. 284 (emphasis supplied). Accordingly, the plaintiff has substantial ,in'.terest |
and statutory standing and the plaintiff timely complied with S.C. Code § 6-29-820(B)
‘notice of appeal and request for pre-litigation mediation

Due process requxres notice, meaningful opportunity to respond, and Judlc1al
review. It is fair to say that defendants themselves would want notlce For this reason
- alone as well as others, defendants‘ motion should be dismissed and the purpose of the
statute in promoting pre—htlgatlon mediation should be supported. $:C. Code § 6-29-
820(B) These are matters of public importance affecting Sullivans Island Charleston
County, and our State as well as affecting precious coastal resources and water quality.

See Moore v. Moore, 376 S.C. 467, 657 S.E.2d 743 (2008) (procedural due process
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requires (1) adequate notice; (2)‘4aaequét; opporhtburﬁty'forla heating; (3) the rightto.
_introduce evidence; and (4)-the right to confront ana cross—examihe witnesses). See S.C.
Const. art. I, sec. 2, 3, 4, 10, and 1'4;- S.C. Const. art. V, sec. 4; S.C. Const. art. V, sec. S;
U.S. Coﬁst., Article I sec. 9-and iO;- U.s. Consti. amend..I, IV, V, VII, @d XIV. Hicks v.
Feiock, 108 S.Ct. i423, 485 U.S. 624, 99 L Ed. 72&, 56 U.S.L.W. 4347 (1988).
This Motion 1s based od‘s’tétutory and case law. This Motion will be supported by -

the pleadi'ngs,.aﬁidavifs submitted in support of the motion, other evidence admitted at the
hearing, and memorandum to be submitted to the Court and opposing coqnsel under

separate filing.

&

For the foregoing reasons and for substantial justice'éffecting substantial rights, the
undersigned respectfully requests this Court alter or amend the order entered April 10,
2015, and dismiss defendants' motion based upon lack of notice, lack of jurisdiction,

insufficiency of service, bad faith, fundamental fairness, and/or other just cause.

Respectfully submitted,

Dated May 2, 2015.

O s

ZSullivans Island, SC 29482
843.883.3010



~ UNITEDSTATES -

t Ba# pOSTAL SERVICE

© April 27, 2015

'3 PO Box 187.
The enclosed mail was addressed to John Doe at the Post Office address.
i However, Pratt-Thomas, Walker, Attorneys At_~ Law iﬂstructed me to place these

i letters into PO box 187.. : ¢

s

EYRE

 If you have any questions or concems, please call the attorney’s office.

|

; Sincerely, . '. ' I '
| Margie'L. Seabrook '

: Postmaster
: 2061 Middle St.
i Sullivans Island, SC 29482
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CERTIFICATE OF SERVICE

| hereby cerify that | have seyved a fue copy of the
foregoing Notice of Motion and Motion to Dismiss by first
class mall to the below-listed party on fdarch __Sff 2015;

John Doe, pro-se
2861 Middle Street
Sullivans istand, 3C 28462-0187

By e fw
 Chris Morrow |
Paralegal to John P, Linton, Jr.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON - ) CASENO.: 15-CP-10-0775
John Doe, )
)
)
Plaintiff, ) NOTICE OF MOTION
: : ) - AND A
-vs- . o ) .RULE 59(e), SCRCP, MOTION

)
)

) e

Board of Zoning Appeals (BZA) and ) o= -:3,

Town of Sullivans Island (S.1.), ) e e

S. 1. Zoning Administrator, and . ) ‘_;;,L_‘ =

S. 1. Building Dept., ) T B

Individually and In Official ) Az -

Capacity. g 252‘231 ;

Defendants. ) :ji:"i e

) o

TO: Attorney for Defendants:

PLEASE TAKE NOTICE that the Plaintiff hereby moves before the Presiding

Judge, Court of Common Pleas, Ninth Judicial Circuit, Charleston, South Carolina, on the A

tenth day after service hereof; for issuance of the attached proposed order or hearing to
alter or amend the order entered May 6, 2015, postmarked May 13, 2015, and received
May 18, 2015. | |

The attached copy of correspondence dated April 27, 20 15, documents there was
no required notice in Case No. 2015-CP-10-0775, Doé v. BZA et al. Moreover, it

establishes that, on or before April 27, 2015, defendants knew or should have known they

S
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B

- failed to provide the required notice to the other side. Defendants failed to timely disclose

this material fact. The supervising attorney shafnelessly attempts to exploit a junior
associate's lineage, cache, and/or namesake. That supervising attorney had his junior
associate sign off on documents wrongfully inducing this Honorable Court to rely on false

reprgéentations and/or material omissions, perpetrating fraud upon the Court. Materially,

" as a'matter of public record and consistent with the pattern and practice 6fWrongdoing, R

the same hyphenated firm had‘another‘ junior associate with no personal knowledge of the
~lower court matter sign off on and induce the appellate court to rely on a FALSE FEE
AFFIDAVIT, even after actual knowledge it was falsified. Chief Judge Few had to
r'esciﬂd that order as well. Copies available upon request.

Plaintiﬁ‘ received no required notice and no actual notice, and plaintiff is prejudiced
thereby. Defendants wrongfully induced this Honorable Court to rely on their

misrepresentations and to sign ex parte order. On or before April 27, 2015, defendants

‘failed to timely disclose the material fact that they failed their duty to provide required

notice. Due in whole or in part to defendants' lack of diligence, éx parte order was signed
before the Court received defendants' correspondence dated and postmarked April 30,
2015. 1t is fair to say that defendants would want notice. Defendai_lts failed their
ﬁrof_essional responsibilities to this Honorable Court and to-the other side. Defendants'
motion should be dismissed/stricken. -

Specifically, defendants failed to provide statutorily required notice as documented
by the attached copy of the Postmaster's letter. Moreover, defendants' certificate of service -
(copy attached) does not comply with the statutorily required addr'es‘s listed on the

attached copy of the Charleston County. Circuit Court's Public Index website specifying ‘
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the proper address. R_ule 5, SCRCP. Defendants failed and/or refused to employ the
proper addrese, which did in fact deprive the other side of notice.v Materially, as per the
correspondence dated April 27, 2015, defendants’ actions in proyiding the postmaster with
the correct address only after denial of any meaningful opportunity to respond is
consistent with defendants' bad faith and/or the appearance of impropriety. Defendants
have apparéntly nﬁsled the Court. Defe‘;ldanfs' attempt to gain unfair ad’Vantége and to
deprive the other side of due process is, at best, unflattering.

As documenfed in the attached correspondence dated April 27, 2015, defendants.
knew the other side had not received notice and failed to timely disclose this material fact
to the Court, thereby wrongfully inducing this Honorable Court to act on defendan.ts' false
representations and/or material omissions. Defendants’ actions establish that defendants
- knew plaintiff had not recelved notice and defendants thereby engaged in nnpenn1ss1b1e ex
parte communications. Rule 5, SCRCP is the spec1ﬁc rule with statutory- authonty
requiring defendants to copy'the other side, which defendants violated. From Burgess v.
Stern, South Carolina case law and rule-making authorities are well synchronized on the
prohibition againgt ex pa'rte‘c,ontacts. In Herring v. Retail Credit Co., 266 S.C. 455, 224
S.E.2d 663 (1976), the judicial practice of mérely signing an order prepared by counsel of
one party was condemned. This Court advised the Bench and the Bar that not only do
such orders deprive the reviewing Court]of adequate records on appeal, but also deny to
the deprived party an opportlinity to be heard in matters which affect them. Id.... Canon
3(A)(4) Rule 501, Code of Judicial Conduct, SCACR, states: "A judge should .» except
as authonzed by law, nelther initiate or consider €x parte or other communications

concerning a pendmg or nnpendmg matter." Whﬂe Canon 3(A)(4) guards against ex parte
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indiscretion, it also strives to eliminate the appearance of impropriety. This issue was
discussed succinctly in the case of In re: Wisconsin Steel, 48 B.R. 753 (D.111.1985). The

Court in Wisconsin Steel noted:

It israrely possible to prove to the satisfaction of the party excluded from the
commumcatlon that nothing prejudicial occurred. The protestations of the part101pants that
the ¢communication was entirely innocent may be true, but they have no way of showing it
except by their own self-serving declaration. This is why the prohibition is not against
"prejudicial" ex parte communications, but against ex parte communications.

Burgess v. Stern, 428 S.E.2d 880, 311 8.C. 326 (S.C., 1992)(emphasis supplied).
From another case, the Court cautioned: "We note the Bench and Bar were cautioned to
strictly observe the Canons governing judicial and attorney conduct with regard to ex
parte contacts as they relate to maintaining the appearance of propriety and to comply
with both the letter and the spirit of Opinion No. 2-1988 of the Advisory Committee on
Standards of Judicial Conduct in Burgess v. Stern, 311-S.C. 326, 428 S.E.2d 880 (1993)."
Jennings, Matter of, 468 S.E.2d 869, 321 S.C. 440, fn. 4 (S.C., 1996). In sum, defendants
made misrepresentations and/or material omissions and, thereby, perpetrated fraud upon
the court when they knew and failed to disclose the fact that the other side had no timely
notice of the proposed order or other documents. Plaintiff expre: ssly objects to defendants’
ex parte contacts and is prejudiced thereby. Defendants' motion should be .
dismissed/stricken.

Further, the order is reversible based on error of law and material fact, including
but not limited to, the case of Wells Fargo Bank, NA, v. Smith, 398 S.C. 487, 730 S.E.2d

328 (S.C. App 2012) which provides as follows: "A reversal is requlred when the trial

court s ruhng exceeds the limits and scope of the partlcular motion before it. Skinner v.
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Skinner, 257 S.C. 544, 549-50, 186-S.E.2.c-1- 523, 526 (1972)....0ne of the basic pm'poses
of a notice ef metion is to apprise the opposing party of the relief sought and the grounds
therefor. Ordinarily a court may not grant telief beyoxtd the limits or scope of such notice.
Fordv. Calhoun, 53 S.C. 106, 30 S. E.2d 830; Coogler v. California Ins. Co 192 S.C.
54,5 S.E.2d 459; Wzldhagen v. Ayers, 225. S C. 384, 82 S.E.2d 609." In the instant case,
no statutory notice 'was given, no notice was sént to the prope1 address as posted on the
Charleston County Clerk of Court's website (see attached) and no tlmely notice was

received.

Moreover, the statute, S.‘C. Code § 6-29-820(B), provides-as follows:

- ®A property owner whose land is the subject of a dec‘lsmn of the board of
appeals may appeal either: ‘

(1) as provided in subsection (A); or ~ ‘
(2) by filing a notice of appeal with the circuit court accompanied by a
request for pre-litigation mediation in accordance with Section 6-
29-825. S.C. Code § 6-29-820(B).
Case law confirms that the notice of appeal is proper because plaintiff's adjacent property
is adversely affected. Defendants are well aware of this fact due to plaintiff's expert's
testimony at the board meeting and due to evidence at the hearing in the form of a current
land survey of the pertitlent property as well as documentation of the ﬂeoding and

standing water lapping against residential dwellings occurring as a direct and proximate

result of wrongdoing and violation of the zoning ordinances, Further, the storm water

runoff with contamirants collects and pools in rear enclosed areas where children and pets

play and live. In Spanish Wells, the Court of Appeais held that owners of property

adjacent to and in the near vicinity of a development are persons with a substantial interest
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and, as a consequence, had standing to appeal. Spanish Wells Property Owners Assh. v.
Board of Adjustment, 292 8.C. 542, 357 S.E.2d 487 (Ct.App.1987), revérsed in part on

' other grounds, 295 S.C. 67, 367 S.E.2d 160 (1988). Defendants misconstrue Bevivino
which supports plaintiff’s position. The Court of Appeals_ found that Bevivino and the
Lincolns had standing to pursue their appeal because of the close proximity of their homes
to the towe.r\T si’pe. Bevivino v. Town of Mount Pleasant Bd., of Zoning A;peals, 402 S.‘C.
57, 737 S.E.2d 863 (S.C. App., 2013).

Plaintiff craves reference to defendants' citation of Newton, which supports
plaintiff's position. Newton v. Zoning Bd. of Appeals for Beaufort Cnty., 396 S.C. 112,
719 S.E.2d 282 (5.C. App. 2011). That statute, S.C. Code § 6-29-820(B), is designed to
encourage prg—'litigation‘ mediation by NOT requiring the filing of a petition until and
unless pre-litigation mediaﬁon is unsuccessful. Good faith mediation has beeﬂ requested.
In Newton, the Court made clear, “This pr.ocedure does not allow for issue identification,
or even party identification, prior to the filing of a petition with the circuit court.”'lé’., p.
284 (emphagis supplied). Accordingly, the plaintiff has substantial interest and statutory
standing and the plaintiff timely éomplied with S.C. Code § 6-29-820(B) notice of apbeal
and request for pre-litigation mediation.

Due process requires notice, meaningful opporturﬁty to respond, and judicial
review. It is fair to say that defendants themselves would want notice. For this feason
alone as well as others, defendants‘ motion should be dismissed/stricken and the purpose
of the statute in 'promoting pre-litigation mediaﬁon should be supported. S.C. Code § 6; ,

29-820. These are matters of public importance affecting Sullivans Island, Charleston g

County, and State and Federal regulations as well as affecting precious coastal resources
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and-water.quality. See Moore v. Moor.e, »3'.76 S.C. 467, 657 S.E.2d 743 (2008)-(p'r_ocedural
~ due proc}t.:ss requires (1) adequate notice; (2) adequate jopportunity for a hearing; (3) the
right to introdﬁce evidené’e_; and (4) the righ‘; to cénfroﬁt and cross-examine witnesses). .
See S.C. Const. art. I, sec. 2, 3, 4, 10, and 14; S.C. Const. art. V, sec. 4; S.C. Const. art.
V, sec. 5; U.8. Const., Article I, sec. 9 and 10; U.S. Const. amend. I, IV, V, VII, and'
XIV. Hicks v. Feiock, 108'S.Ct. 1423, 485 U.S. 624, 99 LEd. 721, 56 U.S L.W. 4347
(1988), | |

This Motion is based on statutory, constitutional, and case law. This Motion is
supported by affidavit(s) subrnitted‘in support of the motion and other evidence herein.

For the foregoing reasons and for substantial justice affecting substantial rights, the
undersigned res_pectﬁllly requests this Court élter of amend the order entered May 6,
2015, and dismiss/strike defendants' mo-tion in ﬁlrtherénce of legislative intent and
statutory authority promoting pre-litigation mlediation and/or based upon lack of notice,
lack of jurisdiction, insufficiency of service, bad-faith, fundamental fairness, and/or éther

just cause.

Respectfully submitted,

Dated May 23, 2015. ‘ .
, ' S ‘Sullivans Istand, SC 29482
843.883.3010
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON . ) CASENO.: 15-CP-10-0775 ——
JohnDoe, )
o Y
)
Plaintiff] ) NOTICE OF MOTION
) AND
Vs~ - ) RULE 5%e), SCRCP, MOTION
) .
)
)
Board of Zoning Appeals (BZA) and )
Town of Sullivans island (S.1.), o)
S. I. Zoning Administrator, and - )
S. L. Building Dept., )
Individually and In Official )
Capacity. ) —
Defendants. ) 2o
) \ Jmm 3
i ;gf"' ~NY
1 3> o
I S
L 25 2
_ . . O Py
TO: Attorney for Defendants: : IE,% a

1

PLEASE TAKE NOTICE that the Plaintiff will move before the Presiding Judge,
Court of Common Pleas, Ninth Judicial Circuit, Charleston, South Cardlin& on the tenth
day aﬁer service hereof, or as soon ther,eaft'er as counsel may be heard, for an order to
alter ‘or amend the order entered September 23, 2015, and the order entered September |
29, 2015. The orders err as a matter of law and material fact, including bufn not limited to,
because there was notice only for the May 7, 2015, motion. All 4rig.hts are raised,

preserved, and not waived. Accordingly, the orders should be reversed, altered, and/or
amended.
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Defendants’ wrongful ex parte'motio_n was heard on Aprﬂ 7, 2015, tvranscrip;:
attached and the attached affidavit was tibmely se_rvéd. We regret: ‘untrustworthy
defendants’ counsels’ misrepresenta_tions and/or ﬁaterid omissions. Sadly, the sordid |
events are a reflection on what the former Coastal Conservation League representatives,
now defendants’ counsel, are capable of when fhey think no one is looking, |

Significantly.and mateﬁally,.«jurisdiqtiqn can be raised at any time. We timely filed a
notice of appeal and requested Pre-litigation mediation pursuant to legislative intent,
statutory law, and ‘Case‘law. Consequently, t’here is no jurisdiction in the circuit court until
and unless pre-litigation mediation is unsuccessﬁl. The'BZA has j‘uﬁsdiction a‘; the pfe-'
litigation stage and has already determined fhat the plaintiffis "(a) property owner whose
land is the subject of a decision of the board of appeals,” including but not limited to,
storm water runoff and contam_ina.nts which collect, pool, and stand in rear enclosed areas
where children and pets play and live. S.C. ‘Code 6-29-820. The BZA confirmed that the

| plaintiff is "(a) property owner whose land is the subject of a decision of the board of
appeals," and, accordingly, held a h,eariﬁg on the merits. |

The statutory provision and petition re’ferénced by the other -side are inapplicable
herein and apply tb those who intervene after a hearing on the merits. In Newfon, the

- Court médé clear, “This ,proc_edure does not allow for issue i'dentiﬁcation?-or even party.
identification, prior to the filing of .a petition with the circuit court.” Newfon v. Zoning
Bd. oprpeal;for Beaufort Cnty., 396 S.C.'112, 719 S.E.2d 282, 284 (S.C. App. 201 lj
(emphasis supplied). See also S.C. Code Ann. § 6—29-11'55(A) (Supp. 2010) ("If a
property owner files a notice of appéal with a request for pre-litigation mediation, the

requeét for mediation must be granted.") (emphasis supplied). When interpretation of a
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statute is required, words must be given their plain and ordinary meaning. Case law rejects

defendants' absurd interpretation. The statute provides "a property owner," not "the

. property owner.” Defendants’ untenable position is essentially that an Ohio limited liability

corporation second horﬁe is exempt from Sullivans Island zoning ordénances causing direct
and proxifnate harm to longtime Lowcouﬁt‘ry residents. It is fair to say that the State
Legislature never intendeéf to exempt an Ohio LLC from local zoning ordinances and’
South Cérolina laws. Defendants' .position is wrongful, if not absurd.

State and Federal constitutional mandates and legislative intent subport mediation,
even-handedness, and fairness. Moreover, additional relief is requested in the property
owners' motion. This material fact and others were misapprehended or overléoked. The
matter is not moot. See Moore v. vMoore, 376 S.C. 467, 657 S.E.2d 743 (2008)
(p'rocedur.al due procéss réquires (1) adequate notice; (2) adequate opp.ortunity fora
hearing; (3) the right to introduce evidence; and (4) the right to confront and cross-
examine witnesses). See S.C. Const. art I, sec. 2, 3,4, 10, and 14; S.C. Cons';. art. V, sec.
4; S.C. Const. art. V, sec. 5; US Const., Article I, sec. 9 and 10; U.S. Const. amend. I,
IV, V, VII, and XIV. Hicks v. Feiock, 108 8.Ct. 1423, 485 U.S. 624, 9§ L.Ed. 721, 56
U.SL.W. 4347 (1988).

'This Motion is bésed on statutory.and case law. This Motion will be supported by

the pleadings, affidavit(s) submitted in support of the motion, other evidence admitted at

_ the hearing, and memorandum to be submitted to the Court and opposing counsel under

separate filing.
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For the foregoing reasons and for substantial justice affecting substantial rights, the
undersigned respectfully requests this Court alter or amend the orders entered September

23,2015, and September 29,2015, -

Respectfully submitted,

Dated October 10, 2015.

&=
ullivans-¥sland, SC 29482

843.883.3010
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NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT T0 RULE 77 S‘C:iic;.lé'»

JULIE J. ARMSTRONG
CLERK OF CQURT, C.P.& G.5.

100 BROAD STREET, S UTE 106 - : el et
CHARLESTON, SC 204012258 = clerkp‘f_cr.;.)u-rt.charlestoncounty.org
RETURN SERVICEREQUESTED - . | @ .
. CHARLE.STON '
1 COUNTY_H

SOUTH CAROLINA

¥ lIllllll'llill'l'llllllll!lllllllllllll |

JOHN DOE

" *PO BOX 187

SULLIVANS ISLAND SC 29482-0187

LS

Order/Order filed 4/10.& 4/30 are rescinded

CASE NO: 2015CP1000775 - g Cal

~John Doe VS Board of Zoning Appeals ,defendant et al

This Judoment was entered on the 06th day of May, 2015,-and notice miailed first. class 6h Monday,

_ May 11, 2015, to all counsel of record and/or all parties entitled to receive notlce

You may view and download this document at htto;//.cl’erkof(:ourt-. charles_tonc.qmnty;of.é%:t?”l;“’bbta'in a .
copy infperson at the Clerk of Couit's Office duting regular Charleston Couiity business hotits.

Y6

102.20150504 17701:00008



STATE OF SOUTH CAROLINA ) -
| - ) AFFIDAVIT
COUNTY OF CHARLESTON ) |

Personally came and appeared before me, Notary Pubhc C. Ho]mes who upon

| being duly sworn did depose and say the following:

1) This affidavit is subrmtted in support of the attached Rule 59(e), SCRCP, Motlon and I
am the plaintiff.

2) As owner of the land that is the subject of a decision of the board of appeals, I have
statutory standing to appeal. S.C. Code-§ 6-25-820.

3) The attached copy of correspondence dated April 27, 2015, documents there wasno .
required notice in Case No. 2015-CP-10-0775, Doe v. BZA et al. Moreover, it establishes
that, on or before April 27, 2015, defendants knew or should have known they failed to
provide the required notice to the other side. Defendants failed to timely disclose this
material fact, thereby wrongfully inducing this Honorable Court to rely on their
misrepresentations.

'4) I received no required notice and no actual notice and was prej_udiced thereby.

5) Defendants wrongfully induced this Honorable Court to rely on their misrepresentations
and to sign ex parte order. On or before April 27, 2015, defendants failed to timely
disclose the material fact that they failed their duty to provide required notice. Due in
whole or in part to defendants' lack of diligence, ex parte order was signed. It has come to -
our attention that defendants made misrepresentations and/or material omissions to the
Charleston County Clerk of Court as well.

6) It is fair to say that defendants would want notice. In what has become business as
usual for defendants' counsel, they failed their professional responsibilities to this
Honorable Court, to the Charleston County Clerk of Court, to their client, and to the
other side. Defendants' motion should be dismissed/stricken.
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FURTHER THE AFFIANT SAITH NOT.

Subscribed and sworn to before me,

Notary Public, this 3¢¥7 day
of _. vawu . 2015.

nﬁwcm\, A (ch’;?\z 09\_
NOTARY PUBLIC

My commission expires: 32 1 2L {171
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. UNITEDsryjfES.. .
W POSTAL SERVICE

April 27, 2015

* PO Box 187
The enclosed mail was addressed to John Doe 4t the Post Office address.. o
Howevei, Prati- Thoras, Wa.ker Atto.neys Av. Law instructed me-to-place-théesé
letters mto PO box 187. - : - Ce e T

If you have any guestions or concerns, please call the éttomay’s- office:- -

SinCere‘ly,

(g c;(/ﬁzwguujz)f{

Mdrgie'L. Seabrook
Postmaster

- 2061 Middle St.

 Sullivans Island, SC 29482
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( Tyad \"‘54\1\‘3\ I.\l)t; { s f\

SIrOng

fropdr ol Cains:

Charleston County
Circuit Court 'Case Details

Public Index

! )
Chz?‘xrieston

County Home Page

Clerk' of Court Home Page

Magistrates Court

sc¢ Judiclal Heme Page

John Doe VS Board of Zoning Appeals defendant et al .
Case P!umber: 2015CP1000775 Court Agency Common Pleas Fied Dater 02/09/2015
Case Fype: Common Pleas Case Sub Type: Zoning Board 970 Fie Type: Non-Jury. :
Status: Disposed Assigned:Judge: [Clerk Of Court C P, G S, And Family Court i i
Disposition: Ended by Non Jury _ |Disposition Date: 04/10/2015 Disposition Judge: |Dennis, R. Markiey Jr.
Original Source Doc: I Original Case #r ‘ ' - :
Judgnmient Numberry Court Roster:” \
i'A . N . tr.
i Case'Parties. J'u_dgme;nfs' Tax'ﬁhp‘lﬁformation- Associated Cases Actions Finarncials: -
! Click the \{ icon to show nssoch(ed partids; * .
g ! T G nal . Year Of | [ Party: | Last’
| ‘rtlame ‘ Address : iR.ace lSex . Birth | Party Type " Status | Updated: | |
% Bo‘ard of ZonmgrAppcals - ,Dcfendant 7 lo2/09/203s) |
* |BZA |- . . . . : Defendant . J ~[02/10/2015] |
' [¥Doe, John. b ) I Plaintiéf Pro: Se 64/30/2015 |
- [¥.pae, John _ ! ' ‘ Plaintiff 04/14/2025 |
BN - s e e e e : Defendant: .
, l'-u ton, John PhlﬂlpS.J'l'. e R . Attorney ‘ 03/09/2015; :
N - - N : . E 'De.fenda.ntr ' 02/10/2015) |
| Building Dept_ . Defendant 03/10/2015} |
¥.S I Zoning. Admtmstrator B Defendant 02/10/ 2015 :
S lhvans Island Town of :.Be_f-"?“".@“'ti 03/09/2015f
;. All rlghts reserved e .
I !
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zg:&'aﬁ?wﬁ?é OF SERVICE

?-

| hereby certify that 1 have served ¢ Yue sopy of the

. forsgoing Nefice of Motign and Motion 1o Dismiss By first

class mall to ths belove-listed paity o March __{5:‘: 2015;

Johi Doe, prosse
2861 Middle Street -~ 2
Sullivans tslarid, SC-20462-0187

. 4
“
. e

By, G e
" Chris Morrow ‘ ,
Parategal to John P, Linfon, Jr,
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STATE OF SOUTH CARCLINA

COURT OF COMMON PLEAS.

S N/ N

COUNTY OF ‘CILARLEST'O‘N
John Doe,

Plaintiff, ' o L
V. . Case No. 15-CP-10-0775:" .-
Board of Zoning Appeals, |

4

D'e'féndailfs'..

TRAN SCRIPT OF HEARIN G

The within Heating il the' above—capnoned iiatter was Lield om Apnl 7,
2015, before The Honorable R. Markley Dennis, Ji., in Courtroom 4B 6f the -
Charleston County Courthouse, 100 Broad Street, Charleston, South Carolma _
attended by counsél as follows: :

APPEARANCES:

John P. Linitori, Esq. -

Treholm Walker, Esd.

| Deboiah Garrison ,
Circuit Court Reporter — 9" Judicial Circuit
P-OBox 901
Johns Island, Seuth Carolina 29457
' dearrisonlalsccouris. org

S
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John Doe v Board of Zonlng Appeals - . 2
- Case'No. 15-CP=10-0775 o .
Hearing of April 17, 2015
Before The Honérable R. Markley Dennis, ]r

“THE COURT: Doe versis B'oaid ‘of.
Zoning Appeals:. Y'all afé-baCk?‘.is-Ehis
Sullivans}lsiand? ) ' ! o

MR. LINTON; Yeé, Your Hoﬁdg;

' THE-;"COURT: 'O.kay".i Who i FEN— |

MR. WALKER: Jane Doe d/b/a {sic)
John Doe does not appear to ‘be here.fff

THE COURT: ~ Have they procecded
alwayé asx“Doéfii“thé Does”5 ' |

'MR LINTON: V'Yes,_Your Honor;. ALl
they’ve filed is a Notlce of Appeal as John
Doe, and we’ve filed a Motidh to d&sm335'that
appeal. | . |

THE cbﬁRT: " bid they have an
address where the Does live?

MR. LINTON: Yes.

THE COURT: Now we know the Doés.'
They were sent notice: ¢f that; Miss-Caréﬁiﬁeﬁ'

CAROLINE LEONARD: YOur.Héﬁor, notlce

. was sent to 2061 Mlddle Street on Sulllvans

Island, South Carollna. .
THE chR,T-: .. -Is that the address
that you have?

"MR. LINTON:  Your Honor, it is. T

1belleve ~—- Was the 21p codé on there?- 29482-
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John Dge v Board of Zoning Appeals
. CaseNo. 15-CP-10-0775
. Hearing of April 17, 2015
Before The Honorable R. Markley Dennis, Jr.

1877

‘ CAROLINE LEONARD: . That's correct.
MR, LINTON: That’s the same.
IS o : :
THE .COURT:  Very well.

| MR. WALKER: . And that is the

. subject property, €o0o0.

. THE COQURT: OCkay. Then --

'MR. LINTON: Your Honor, it is not

ﬂﬁhefsubjgct property. We,believé that’s the
‘Uﬂiﬁed States Pést~0ffice on Sullivans

- Island.

THE COURT:  You briefed it?
MR. LINTON: Yes, Your Homor.

THE COURT: Your Motion is

-granted. -Thank you, sir., If you (Mr.
'Eintgh) want to prepare an Order, I will be
.Happy to sign it. A Motion to Dismiss is

. what youﬁre asking for?

MR. LINTON:. Yes, Your Honor.

:Wefve briefed it. We have not filed the

‘prief put -l

" THE COURT: - File the brief. For

~ the record, I am relying on your position
stated in the brief -- and the fact that they -

'-ayéfnot here, but primarilyzthe position

.s:%fu
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:ﬁ stated in your brief,

]ohn Dpe v Board of Zonmg Appeals
.. CaseNo. 15-GP-10:0775.
" Hearing of April 17, 2015
Before{l‘he Honorable R. Markley Dennis, Jr.

(HEARTNG CONCLUDED)

_Which I have seen.
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_STATE OF SOUTH CAROLINA )

- - John Doe v Board of Zening Appeals
o " Case-No. 15-CP-10-0775
- Hearing of April17, 2015
Before The Honorable R. Markley Dennis, Jr.

. ) CERTIFICATE
‘COUNTY OF CHARLESTON )

kS

~I, the updersigned Deborah Garri%on, Circuit
Court Reporter for the 9% Judigial Circuit, hereby
Qerﬁify that the foregoing is a complete and

accurate transcript of the hearing held in the

g

w1th1nactlonheard on April 7, 2015, before The

Eonorable R. Markley Dennis, Jr.;

T «further g:.f.e:c'ti:.fy that I am neither kin nor

wcou;gsé,l to any of the parties and have no interest

-in the outcome of this action.

1

Y Garrison.

Charleston, South Carelina

| September 1, 2015

-:'_’/_:! :
Lo
s
T =

=




1

-Town Of Sullivan's Island (S.1.),

.and in Official Capacity,

COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT "
CASE NO.: 2015-CP-10-0775

STATE OF SOUTH CAROLINA -
COUNTY OF CHARLESTON

8%
John Doe, o %. ff‘f;;‘ :
. A ¢ % €
Plaintiff, . &, ':(;;4\. ZU e
NOTICE OF MOTIO B, P %
v, AND MOTION TO DISMISS "%, %

Board of Zoning Appeals (BZA) and

S.1. Zoning Administrator, and
S.1. Building Dept., Individually

Defendénis._

TO: JOHN DOE, PLAINTIFF:

You will blease take'notice that the undersigned, as éttomey_s. for the Defendants
Town of Sullivan’s Island, the 'Town‘of Sullivan’s Island Boéfd of Zoning Appeals, the
Town of Sullivan’s Isla'n.c;. Zoning Administrator and the Town of Sullivan's Iéland
Building Department (collectiVely, “Defe'hdaﬁts") will, ten (10) déys after the 'service of
this Notice of Motion aﬁd Mation, or as soon thereafter as counsel may be heard, mo_vé

before the p}esiding judge for the Court of Common Pleas, Charleston County at the

~ Charleston Couhty Courthouée, for an order pursuant to Rule 12(b)(1) & (6), SCRCP,

dismissing the Notice of Appéal and Requests for Pre-Litigation Mediation on the

following grounds:
(1) The appeal does not include a petition, as rehuired by the statute, stating why

the decision was _incorrect'as a matter of law. See S.C. Code Section 6-29-

820.

,y?/
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(2)-John Doe ié not }t‘hé-p'rope'rty owner whdse land is the subject of the decision
of the board of appeals. | Théreforé,' under the applicqblé statute, John Doe
cannot properly appeal a de}cision of the boa‘rd of zoning abpeals by filiné a |
notice of appeal and request for pre htlganon medla’non See S.C. Code
Sectlon 6-20- 820 & 825. - 1

3) The John Doe Plaintiff lacks standmg to appeal because only a person WIth a
substantial interest in a decisiqn of a board of appeals or an officer or agent of
the appropriat'e,govérning authority has standing-to appeal a decision. of the

board of zoning appeals to the circuit court

‘This motion will be based on the .pleadings, exhibits thereto, and the applicable -

law.

PRATT-THO S WALKER P.A.

Trenholm Walker
‘ John P. Linton '
Post Office Drawer 22247

Charleston, SC 29413-2247
Phone: 843.727.2208
agtw@p-tw.com-

ipl@p-tw.com”
ATTORNEYS FOR DEFENDANTS

Charleston,SoUth'Carolina

March 5, 2015

i



CERTIFICATE OF SERVICE

I hereby certify that 1 have served -a true copy of the
foregoing Notice of Motion and Motion to Digsmiss by first
class mail to the below-listed party on March $%2015: o

John Doe, pro-se
2061 Middle Street
Sullivans Island, SC 29482-0187

By Cae oy
Chris Morrow . .
. Paralegal to John P. Llnton Jr.
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STATE OF SOUTH CAROLINA

")  COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) .CASE NO.: 2015-CP-10-0775
: ) :
John Doe, )
. )
Plaintiff, ) . o
‘ s ) 'MEMORANDUM OF LAW IN ¢
) SUPPORT OF MOTION TO
V8. ) pIsMIss
“ ! ‘ \ . ) o ‘ :‘jn‘
Board of Zoning Appeals (BZA) and Town ) V= S—
Of Sullivan’s Island (S.L), ) = P_% o E{;
S.1. Zoning Administrator, and ) \? o 1;;"3 g T
S.1 Building Dept., Individually ) LLEE v g‘@”
and In Official Capacity, ) y 3%: A {ww%
Defendants. ) : %’é = g‘;ﬁ? S %
: ) Z-

‘ -Defendants/Respondents respectfully submit. this Memorandum of Lab * in- Support of

their Motion to DISIDJSS John Doe Plaintiff/Appellant’s (“Plamtlff/Appellant”) Notice of Appeal

and Request for Pre-Lm gation Mediation (“Notice of Appeal”)

On February 9, 2015, John Doe filed a Notice of Appeal purporting to appeal a decision

of the BZA and request pre-htlga’uon mediation of that appeal. See Ex. ‘A. The Notice of

Appeal stated, in total as follows

. Pursuant to South Carolina statutory and casé law, plaintiff respectfully requests
permission- to proceed under the current caption anonymously as John Doe
regardmg the BZA appeal of Permit Number 2014-2899 for 1607 Poe Avenue,
Sullivans Island (SI), SC. In accordance with South Carolina Code, Section 6-29--

825, notlce of appeal and request for pre-litigation mediation is hereby timely.
ﬁled

- Ex. A The Notice of Appeal was 31gned as J Doe and gave the address “2061 Mlddle St. S. I
SC 29482-0187.” Ex. A. In response to this Notice of Appeal, Defendanﬁs/Respondents filed
this Motion to Dismiss. As explained herein, Plaintiff/Appellant’e Notice of Appeal should be

dismissed at the outset because it does not comply with the statutory requirements regarding



appeals from a boards 6f zoning appeels. Additionally, based upon the Notice of Appeal,

Plaintiff/Appellaﬁt lacks s’tanding to bring this appeal.

. . I.  The Notice of Appeal should be dismissed because John Doe is not_the

property owner whose land is the subject of the decision of the board of

appeals. Therefore, under thé applicable statute, John Doe cannot appeal a

decision of the board of zoning appeals by filing a notice of appeal and
- request for pre—htlgatlon medlatlon

Plamtlff/Appellant puxports to appeal a BZA by ﬁhng a-notice of appeal and request for
mediation. South Carolina Code section 6-29- 820(B) allows the owner of the pamcular parcel to
initiate an appeal (1) by ﬁhngg petition with :the circuit court setting forth the reasons that the
decision is contrary to law, 0} as an alternative method of appealing; (2) “A4 broperty owner
whose land is the subject of a decision of the boafd of appeals . ..” rlnay appeal a decision of the
board of zoniﬁg appeal by ﬁling, withfn thirty days of the mailing of the board of zoning appeals
decision, “a notice of appeal with the circuit court accompanied by a reque.st' for. pre-litigation
mediation in accordance with Section 6-29-825.’; S.C. Code § 6-29-820(B)(1)-(2). (doubie
emphasis added). As specifically noted by t;he statute, this process is only available to the owner
of the land that is the subject of the zoning board of appeéals decisien. . - |

Here, the Notice of Appeal does not include any information as to the identity of .the
Plaintiff/ Appellant-except an address' which is not the address tﬁat was the subject of the BZA
appeal referenced in the Ne'fiee of Appeal. Thereferez lilainﬁfﬂApbellan;c’e 'N.otice of Appeal
should be dismissed because Pla}intifﬂApi)ellant’s No;tice of Appeal is ineffective. to the extent it
attempts to requeet niediation—the statute only permits the owner of the land that is the subject
of the zoning board of appeals decmon to appeal a ruling by ﬁhng a notice of appeal

accompanied by a request for pre—]mgatlon medlatlon

'Upon mfonnanon and belief, the address prov1ded is the address of the United States Post :
Office on Sullivan’s Island and the zip code indicates a particular Post Office Box.

2
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1L The Notice of Appeal should be dismissed because the filing does not include _
.a_petition, as required by the statute, stating the reasons that the -BZA
decision was incorrect as a matter of law.

As noted "abeve, pne dole.s‘not have to be an owner of the preperty ﬂ1at is the subject of an
appeal in order to appeal aruling, South Ca'rolhia Code provides that a person who may have a
substantial interest in ‘any decision of the board of appeals may ap;;eal from a decision of the
board to the circuit court by, ‘within thirty days of the mailing of the decision of the board, “filing:
with the clerk of the court a petition in wrttmg setting forth plainly, fully, and dzstmctly why the
decision is contrary to law.” South Carolina Code § 6-29-820(A) (double emphasis added).
| Compliance with the statutory requirement of filing a petition setting- for the reason(s) why the

decision is contrary to law is significant because it is this action, required by statute, that

preserves an appellarit’s'issues fo; appeal. See Newton v. Zoning Bd. of Appeals for Beaufort

County, 396- S.C. 112, 117,. 719 S.E.2d 282, 284 (Ct. App. 2011) (holding that “the sole
: Iires_ervation requirement for a first-level appeal of a zoning board’s decision is that an appellant

must set forth his issues on appeal in a written peti’Fion and file that petition with the cireuit eouﬁ
- before the thirty-day filing period expires.”).

Here, Plaintiff)Appellant has not ﬁled any petition with -the Notice ef Appeal See Ex. A.
Therefore to the extent Plaintiff/Appellant seeks to appeal the BZA decision as a person havmg
'a substanhal 1nterest in the decision (as dlstmgulshed from an owner of the propeity that is
subject to the appeal), to Notice. of Appeal is meffectwe, no issues have been preserved or ralsed

for appeal, and the Notice of Appeal should be dismissed.



1. The John Doe Plaintiff/Appelant lacks standing to appeal because only a

: person with a substantial interest in a decision of a board of appeals, an

- officer or agent of the appropriate governing authority, or a property owner

whose land is the subject of a decision of the board of appeals has standing to
appeal a decision of the board pf zoning appeals to the circuit court

Pursuant to S.C. Code sections 6-29-820(A) and (B) the following persons have standing to
-' appeal a decision of a board of zoning appeals: (1) A person who may‘have a su‘t;stantial interest
iﬁ any decision of the board of appeals; (2) an officer or agent of ,ghe appropriate governing
authority; and (3)a proﬁerty owner whése land is the subject of a decision of the board of
appeals. See S.C. Code §§ 6-29—820(A)—(B) Here, based upon the Notlce of Appeal,

Plalntlff/Appellant falls into none of these categones Plamtlff/Appellant’s decision to attempt
to proceed anonymously and failure to prov1de any allegations of any facts about their position
.resul'ts an appeal of a decision by someone pm{porﬁng to have a post office bdx on Sullivan’s

Island. The statute does not provide for such a person to maintain and appeal. See e.g., Bevivino

v. Town of Mt. Pleasant Bd. of Zoning Appeals, 402 S.C. 57, 64, 737 S.E.2d 863, 867 (Ct. App.
2013) (noting that 6-29-820 contains the requirements for statutory standing to maintain an
_appeal). Therefore, the Notice of Appeal should be dismissed for the additional reason that

Plaintiff/ Appellant lacks standing to maintain this appeal.

CONCLUSION

For the reasons discussed above,

PRATT-THOMAS WALKER, P.A.

, : G. Trenholm Walker
John P. Linton, Jr.
Post Office Drawer 22247
Charleston, SC 29413-2247

Phone: 843.727.2208

63



~ gtw@p-tw.com
" jpl@p-tw.com

ATTORNEYS FOR

DEFENDANTS/RESPONDENTS .
Charleston South Carolina :

April 7,2015
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STATE OF SOUTH CAROLINA

. ) IN THE COURT OF COMMON PLEAS T b
COUNTY OF (/%2 S )
. ) . .
J ot b o Pd S | CIVIL ACTION COVERSHEET .
Plaintiff(s) ) — :
. . ) 2s/5 -CP-’O’- 775
vs. ) : . S
' )
24 oF </ )
) : ' . Defendant(s) ) .
(Please Print) _ _~o_ . o . . s SCBar#
- Submitted By: i e TN Telephone # .
Address: _ | T Fai #o XY
i il ther: - )
- = 4 [ S ‘ag-mml ] :
. NOTE: The coversheet and information contained herein neither repl nor suppl ts the filing and service of pleadings or other papers as

required by law. This form is required for the use of the Clerk of Court for the purpose of docketing, It must be filled out completely, signed,
and dated, A copy of this coversheet must be served on the defendant(s) aleng with the Swnmons and Complaint.

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

[] JURY TRIAL demanded in complaint. ] NON-JURY TRIAL demanded in complaint,
[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
{T] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[(J This case-is exempt from ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)
Contracts Torts - Professional Malpractice Torts — Personal Injury Rea] Property
0O Construétions (100) ]  Dental Malpractice(200) ]  Assavlt/Slander/Libel (300) O Claim & Delivery (400)
0 Debt Collection (110) {0  Legsl Malpractice (210) [0 Conversion (310) [ Condcmnation (410)
O Employment (120) [0  Medical Malpractice (220) 3 Motor Vehicle Acoident (320) [J Foreclosure (420)
O General (130) Previous Notice of Intent Case # [0  Premises Liability (330) [ Meohanio's Licn (430)
{]  Broachof Contract(140) 20___-NI-___ - O  Products Lisbility (340) [ Partition (440)
3 Othe(199) ' [ Personal Injury (350) {1 Possession (450)
[0 Notice/ File Med Mal (230) 1 Wrongful Death (360) | [} Building Code Violation (460) .
O Other(299) O Othea(399) i [0 Other (499)
Inmate Petitions Administrative Law/Rellef Judgments/Settlements . Appeals
0 PCR(500) . [0 Reinstate Drv. License (800) [0  Death Settlement (700) [ Arbitration (900)
[0 Mandamus (520) " [ Tudicial Review (810) [0 Forcign Judgment (710) [0 Magistrate-Civil (910)
[] Habeas Corpus (530) [J Relief (820) [0 Megistrate's Judgment (720) {J Magistrate-Criminal (920)
[0 Other (599) [ Pemancat Injunction (830) - [0 Minor Scitlement (730) {3 Municipal (930)
[ Forfeiture-Petition (840) [0 Transcript of Judgment (740) [ Probate Court (940)
[ Forfeiture-Consent Order (850) {0 Lis Pendens (750) [0 scDOT (950)
O oOther(899) [0  Transfer of Structured Settlement  [J  Wonker's Comp (960)
Payment Rights Application (760) E/Z::(ﬂg Board (970)
[0  Confession of Judgment (770) 1 Public Service Commission (990)
Special/Complex /Other [J  Petiticn for Workers ! 0 Employment Seourity Commission
. Compensation Settlement (991)
Approval (780)
[J  Environmental (600) [0 Pharmaceuticals (630) :
[0  Automobile Arb. (610)  []  Unfair Trade Practices (640) [] Other(799) - [ Other (999)
] Medioal (620) . [0 Forcign Subpocnas (650)
] Other (699) 3 Motion to Quash Subpocna
in Qut-of-County Action
{0  Sexual Predator (510) . 660)

Submitting Party Signatur% . . Date: 2, -

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP Rule 11, and the South Carolina Frivolous
* Civil Proceedings Szmcuons Act, 8.C. Code Ann. §1'5-36-10 et. seq.
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STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
CASE NO.:

Z2oI5-cVP-(O -077S5

COUNTY OF CHARLESTON

John Doe,

)
)
)
)
: )
" Plaintiff, )
. ) . _
-Vs- ) NOTICE OF APPEAL
) AND REQUEST FOR
. - ) ERE—LITIGATION MEDIATION
Board of Zoning Appeals (BZA) and ) :
)
)
)
)
)
)
)
)

- )
Town of Sullivans Island (S.1.), w = 5
S.I. Zoning Administrator, and © oo mo Th
S. L Building Dept., \ o e ;g.i
Individually and In Official (A T Y
Capacity. A — L
o = O
Defendants. Lﬁg w2
—2 W
\ ® @

Pursuant to South Caroliﬂa statutory and case law, plaintiff respectfully requests
permission to proceed under the current caption anonymously as John Doe regarding the
BZA appeal of Permit Number 2014-2899 for 1607 Poe Avenue, Sullivans Island (SI),
SC. In accordance with South Céro]ina Code, Section 6-29-825, notice of appeal and

request for pre—liﬁgation mediation is hereby timely filed.
Diated Feb.7,2015. =z

ﬁzom Ve St o

S.I, SC 29482-0187

I
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- CERTIFICATE OF SERVICE

I hereby certify that I Have served a true'popy of the fo

regoing
. Memorandum of Law in Support of Motion to Dismiss by first class mail
to the below-listed party on April 7, 2015:

N . \\
John Doe, pro-se ' '
2061 Middle Street
Sullivan’s Island, SC 29482-0187

Chris Morrow
Paralegal to John'P. Linton, Jr.
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State of South Cartlina

County of Charleston

thn Doe,
Plaintiff,
Vs.
Board of aning Appeals,
ef al.

Defendants.

)

)

In the Court of Common Pleas

- Ninth Judicial Circuit

Transcript of Record

2015-CP-10-00775

September 2, 2015

Charleston, South Carolina

BETFORE:

The Honorable R. Markley Dennis, Presiding Judge

APPEARANCE S:

Cynthia Holmes, pro Se Litigant

John Phillips Linton, Esquire

Attorney for the Defendants

SHARON L. VIZER

CIRCUIT COURT REPORTER
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I NDEKX

Plaintiff's Motion for Mediation and Defendant's
Motion to Dismiss...... e e A

Certificate of Reporter..... ..., ST

**NO EXHIBITS WERE INTRODUCED**
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Wednesday, September 2, 2015 ..

1
2 ' THE COURT: The next one is John Doe vs. Board of
3 Zoning Appeals. Morniné.
4 MS. HOLMES: Cynthia Holmes. )
5 . THE COURT: . Okay.
6 "MR. LINTON: John Linton on behalf of the Town of
7 Sullivan's Island, the Defendants -—
8 THE COQURT: Very well.
9 MR. LINTON: —-- and this is Joe Heﬁderson,lTown
10 Zoning Administrator.
11 | THE COURT: Thahk you. Okay. It's a motion by the
12 plaintiff and yéu are proceedingApro se, as I understand
13 it; is that correct?
14 . MS. HOLMES: Yes, Your Honor.
15 .THE COURT: Very well.: And then there's a motion
16 to dismiss by the defendant.
17 MR. LINTON: Yes, Your Honor.
18 THE COURT: - All right. You are moving to dismiss
19 the what? | |
20 MR. LINTON: The appeal, yes, sir.
21 THE COURT: Let's hear the plaintiff;s motion andA
22 then Ifll hear yoﬁrs. Okay?
23 ‘Ms. Holmes, I'll be happy to hear from you.
24 MS. HOLMES: Good morning, Your Honor.
-25

THE COURT: Good morning.

;Zd.
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MS. HCLMES{ To.ﬁe_bfief, our side is he;e to
request mediation. 4Thank you.

THE COURT: Okay. All right. Do yoﬁ wish to
respond to that? -

MR. LINTON: Yoﬁ; Honor, their motion - the
plaintiff's motion éo reconsider has to do with an order

that was entered on our motion to dismiss which has been

¥

rescinded, so that motion is moot.

THE COURT: Okay. I'1ll be happy to hear from you
concerning the motion to dismiss the appeal, yes.

MR. LINTON: Your Honor, our motion to dismiss the
appeal is-based.oﬁithesStatute 6—29—820, which lays out
the statutory requirements to appeal before a zoning
appeal's decision..,Thé statute allows a person to appeal
by filiné a petition stating all'thé reasons that they
think that a boafd of zoning appeai's decision is - |
improper. The appeal in this case, Your Honor,. is a
paragraph, essentially. It doesn't state any reasons
that thg décisibn wasn't proper_or‘an error of law and so
the appeal does not meet the statutory requirement.

The plaintiff appellant had said that they are
movingAunder the mediétion statute which is
6-29-820 (b) (2) and 6-29-825. That statute allows a party
who is the owner of the subject property that is the

subject of the decision ofithe Board to file a notice of

7/
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appeai_requésting mediation.

Here the notice of appeal is for prdperty located
at 1607 Poe Avenue on Sullivan's Island énd the notice of
appeal does not state that{the plaintiff'is the owner of
that property. And, in fact,'the plaintiff's motion to
reconsider that is mooﬁ now in that she states that she
is the owner of the adjacent property. So she doesn't
meet the requirements for the mediation statute.

THE COURT: All right. Okay.

All riéht. I'1ll be happy to hear from you.

. MS. HOLMES: Thank you, Yoﬁf Honor. The statutory
provision-that he is referring to applies to folks who
are intervening after the heariné; If folks have been
heard,at the hearing then they are allowed to file a
notice of'appeal and request for mediation because the
issﬁes have already been aired or heard in element. So
we ﬁould submit that his deécriptionfof a decision.that
affects the property in this case aiéo affects adjacent
property owners. Thank yéu; Your Honor.

THE COURT: Yes, sir? -

'MR. LINTON: Your Honor, I have a copy of the
statute if you -—-

THE COURT: That's all right. Anything~élse?

MR. LINTON: No, Your Honor. The statute is clear.

It says a property owner whose land is the subject of the

7z
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decisiOn“may apﬁeal by.ﬁinal notice of appeal #—

THE. COURT: Strictlygcbnstruing.the statute, which
I will be .doing. I would -- yes, ma'am? | |

MS. HOLMES: If I may be allowed to submit-a‘
memoranduﬁ.on it." |

THE CQURT: 'No, beéauseAyou can argue. I'm doing
it based on the law and based on the statute andmIFfind
that the sPfatute precludes you from filing an appeal.
You obviously are not representing the owner because you
can't, and you are here in your individual capacity anq
you are not ﬁhe éroperty owner. And I f£ind that the
property owner is the person that has to appeai it;
therefore, I dismiss the appeal.

If you'll prepare the appropriate ordef based on
that,Afor thatvreason.

MR. LINTON: Thank you, Your Honor.

THE COURT: Thank you. |

MS._HOLMES: Your Honor, if I may. There is
apparently aﬁ affidavit that was filed. 1It's not part of
—- at least not appearing on theAwebsite, so I'd like to
submit that for -- |

THE COURT: You can file whatever you think is-
needed to be filed. This case will go up if you decide
to appeal it based on the record. So thank you, ma'am,

and that includes everything in the file. Thank you.

Z3
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MS. HOLMES:  YoquHonor,.may I gsk:if'you'have seen
the -affidavit? |

THE COURT: I have the file right héfe, I doﬁ'£
know whether I've seen the affidavit. You are not -- I
doﬁ't even need to.see your affidavit. You are‘missing
my point. You, I don't believe, have standing to appeal.
That's basically what the statute says, SO thank you.

You can argue that. point.

MS. HOLMES: Thank you, Your Honor.

THE COURT: .Thank you. So your affidavit is really
né consequence to me. You are not the property owner and
you can't =-- you obviously are not ——- I want'fo be sure.
You are ﬁot appearihg and arguing the property owner's
interest in this, correct? Because you can't do that as
a pro se litigant. Correct?

MS. HOLMES: Xour Honor, it's my uhderstanding
tha£ -

THE COURT: Ma'am, I'm asking you a question
because we have a situation here. You are éppearing as.
representing yourself. You are not the propertyléwner of
this particular lot, correct?

MS. HOLMES: I am.the property owner of property
that is affected by the decision --

THE COURT: I didn't ask you'that, Ms. Holmes. Yﬁu

have a propensity to not answer a specific question. I'm
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asking you alépecifié question.' I understand you own
adjacent property and you are claiming an interest by
owniﬁg'the adjacent prdpertY'and an interest inlwhat;s'
done. I understand that. But you are not the property.
owner‘of this particular lot, correct?

MS. HOLMES:' I'm not the property owner of that lot
but I believe that the statute states that property ——

THE COURT{_ Ma'am, you can argue that to the
Supreme Court. I understand it. I'm basing my ruling on
the fact that you are not the property owner. Thank you.

MS. HOLMES: Thank you, Your Honor.

THE COURT: Okay. I don't believe I can be any
more specific. Thank_you.. |

(WHEREUPON, the hearing was concluded.)
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CERTIFICATE
I, Sharon L. Vizer, Official Court Reporter for the
Ninth Judicial Circuit of the State of South Carclina, do

hereby certify that the foregding_is a true, accurate and |

'complete transcript of record of all the proceedings had

and the evidence introduced in théfhearing of the
captioned case in Circuit Court on the 2nd day of
September 2015.

I do further certify that I am neither of kin, counsel

nor have an interest to any party hereto.

September 11, 2015

s/Shawvowl. Viger
SHARON L. VIZER

CIRCUIT COURT REPORTER

e



THE STATE OF SOUTH CAROLINA

In the.Court of Appeals.
APPEAL FR: ON v oV 05 21
.OM CHARLESTON COUNTY S
Court of Common Pleas C COU!T OfAPPeals

The Honorable R. Markley Deﬁnis, Jr., Circuit Court Judge

Case No. 2015-CP-10-0775

John Doe _ :
~ Appellant,

Board of Zoning Appeals (BZA) and
Town of Sullivans Island (S.L),
S. 1. Zoning Administrator, and
S. 1. Building Dept.,
Individually and In Official
Capacity.
Respondents.

NOTICE OF APPEAL

3

The Appellant timely appeals the order of the Honorable R. Markley Dennis, Jr.

entered September 23, 201 5.

Dated October 23, 2015. o //9/
POB 187
SI, SC 29482

843.883.3010-

e




CERTIFICATE OF SERVICE

1 hereBy cértify that I have served a true copy of Correspondence to The
Honorable R. Markley Dennis, Jr. dated April'30, 2015 by first class mail

to the below-listéd party on September 28, 2015: :

John Doe

P.0. Box 187

2061 Middle Street

Sullivan’s Island, SC 29482-0187

. By: @ /’W'D
Chris Morrow . )
Paralegal to John P. Linton, Jr.

FJ




¥6.CHARLOTTE STREET . PHONE 843.7127.2200

PR. ﬁTT“THUMB\S | .W‘E‘LKE:R ' . CHARLESTON; SC 29403 : FAY: §23.727:2938

ATTORNEYS AT LAW . : i PO DRAWER22247 * - CWWW.P-TWEOM
PROFESSIONAL,ESSQCIATION » ‘ _ CHARLESTOB, SC 29413-2247 |

JOFNB: LINFON, JR.
Email! )pl@p Lwrcony
Direct: (843) 727-2252.

“April 30,2043

Via k Smail mdcnnmsocomts org
And United States Mail

The Honorable R. Markley Dennis
Post Office Box 1800

3001 California. Avenue

Moncks Coirner, SC 29461-1800

RE:  John Doe v. Board of Zoning Appeals. (B/A) ctal
C/A NG 2015- CP 1:0- 0773

Dear Judge Denhis:

On April 7, 7013 the Coum had a hearing on Defendants/Respondents” Motion to Disniiss. this
matter. No oné appuued -on. behal f’ of Plaintifl/ Appellant Jofih Doe. The Court. inquired with the
olerk as to whether notice of the hearing was sent to. PRaintiff/Appellarit John Dee, Tle Clerk
confimaed that notice was. senf to the address on the Notice of Appeal and Request for Pre-
Titigation Mediation. (John Dog, 2061 Middle Stiget,. i1, SC 29482-0187). Your Henor
granied the motion, asked our office (6 prepaie a foifidl order, and later éntered a Form 4 prder
graniing the nyetisft.

On April 21, 2015, our office: sent-the Cotirt and Pl'au"-”ﬂ/Appellant Joht: Dae a proposed order
via U8, Mail. Since sending that propesed. order-our office izis been gontacted by the U8, Post
Office. on Sullivap’s Island. The Post. Otfice has informed us that the. mail being. ent 10 John
Doe by beth the clerk’s office and. our office has net. been-reaching any particular recipient or
post-office box. Our office confirmed the address on the Notice of Appeal and Request for Pre-
Litigation Mediation. However, it appears additional information was included in the civil
action gover shieet (J. Doe, 2061 Middle Sweet, 2@ Box 187, Sall. 1sd., SC 29482-0187). Qur
office has requested that-the mail from the Court and out office fo lohn Doe at 2061 Middle
%m,cl Swullivan’s [sland, SC be placed.in PO Box 187

I wapted tg bring this to the Couit’s.attention before dny fornral order was entered in that matter.
I have also confacied fhe clerk™s office o inform therr that it appears John Doe may nof have
received notice of the hearing, o ' ' :

fn . 'Lin‘('o-n- J-x;

C:yoln Deg {2061 Middle Street, P:0. Box 187; Sullivain’s Island, SC 29482-0187].
Caroling Le@n'u e

R4

E. DOUGLAS PRATT-THOMAS |.G: TRENHOUM 'WALKER | W. ANDREW GOWDER JR. ) JON 1, AUSTEN J-LINDSAY K, SMITH- YAHCEY (SC, NC) | THOMAS H. HESSE [SC, GA)
IAN W. FREEMAN {5C, CA) | THOMAS P. GRESSETTE, JA. (SC, UsY) [ KATHLEEN FOWLER MONGC |-J0HN P, lINYUN 3R,




Certificate .

The Appellént hereby certifies that the Record on Appeal includes
matter designated to be included which complies with Rules 209 and 210,
SCACR, and not any matter which is not relevant to the appeal.

~P0.Box 18
Sullivans¥sds;
SC 29482-0187
(843)883-3010.
For Appellant

S



